
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE PLATINUM-BEECHWOOD LITIGATION, Civil Action No.
1:18-cv-06658 (JSR)

WASHINGTON NATIONAL INSURANCE COMPANY
and BANKERS CONSECO LIFE INSURANCE
COMPANY,

Cross-Claim and Third-Party Plaintiffs,

v.

PLATINUM MANAGEMENT (NY) LLC, et al.,

Cross-Claim and Third-Party Defendants.

Civil Action No.
1:18-cv-12018 (JSR)

DECLARATION OF ADAM J. KAISER IN SUPPORT OF MOTION TO ENFORCE
STATE SECURITY STATUTES

I, Adam J. Kaiser, declare and state as follows:

1. I am a partner at Alston & Bird LLP, counsel to Bankers Conseco Life Insurance

Company and Washington National Insurance Company (collectively, “Movants”) in the

above-captioned consolidated action.

2. I make this Declaration, of my own personal knowledge and based upon the

documents in my possession referred to herein, in support of Movant’s motion for security

under New York’s and Indiana’s security statutes.

3. A true and correct copy of the “Order Regarding Interim Security,” in the

arbitration captioned Bankers Conseco Life Insurance Company and Washington National

Insurance Company v. Beechwood Re Limited et al., AAA Case No. 01-16-0004-02510,

dated September 14, 2017, is attached hereto as Exhibit 1.
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4. A true and correct copy of the “Third Order Regarding Claimants’ Motion for

Interim Security,” in the arbitration captioned Bankers Conseco Life Insurance Company and

Washington National Insurance Company v. Beechwood Re Limited et al., AAA Case No.

01-16-0004-02510, dated October 23, 2017, is attached hereto as Exhibit 2.

5. A true and correct copy of the Cayman Islands Monetary Authority and

Beechwood Re’s “Winding Up Petition,” dated August 7, 2018, is attached hereto as Exhibit

3.

6. I declare under penalty of perjury that the foregoing is true and correct.

Dated: New York, New York ALSTON & BIRD LLP
June 11, 2019

By: /s/ Adam J. Kaiser

Adam J. Kaiser
ALSTON & BIRD LLP
90 Park Avenue
New York, New York 10016
(212) 210-9400
(212) 210-9444 (fax)
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IN	THE	MATTER	OF	THE	ARBITRATION	BETWEEN	
	

BANKERS	CONSECO	LIFE	INSURANCE	 	 	
COMPANY	and	WASHINGTON	NATIONAL	
INSURANCE	COMPANY,	
	
Claimants	/	Counterclaim	Respondents,	
	
	 v.	 	 	 	 	 	 AAA	Case	No.	01-16-0004-2510	
	
BEECHWOOD	RE	LIMITED,	
	
Respondent	/	Counterclaimant.	
 

ORDER	REGARDING	INTERIM	SECURITY	
	

Having	received	and	reviewed	the	Claimant’s	Motion	and	Brief	in	Support	of	Their	
Motion	For	Interim	Security,	Beechwood’s	Response	to	CNO’s	Motion	For	Interim	
Security,	Claimant’s	Reply	Brief	In	Further	Support	Of	Their	Motion	For	Interim	
Security,	numerous	exhibits,	declarations	and	authorities	supporting	the	Parties’	
briefs;	having	heard	oral	argument	on	August	18,	2017;	and	having	considered	all	of	
the	foregoing;		
	
THE	PANEL	HEREBY	FINDS:	
	
1.	This	Panel	entered	an	order	on	August	22,	2017	requiring	Beechwood	Re	to	
provide	interim	security	to	Claimants;	ordering	Beechwood’s	Controller	to	produce	
a	financial	report	to	the	Panel	on	or	before	September	1,	2017;	and	ordering	the	
parties	to	meet	and	confer	in	an	attempt	to	agree	on	the	amount	of	security	to	be	
provided;		
	
2.	The	Controllers	did	produce	a	financial	report	to	the	Panel	and	the	parties	failed	
to	agree	on	the	amount	of	interim	security	to	be	provided	to	Claimants;	
	
3.	The	amount	of	interim	security	is	within	the	discretion	of	the	Panel.	Although	
there	is	case	law	that	supports	the	Panel	ordering	the	full	amount	requested	by	
Claimants,	and	the	Panel	could	so	order	without	regard	to	any	analysis	with	respect	
to	the	merits	of	Claimant’s	case,	to	do	so	here	would	not	make	any	eventual	order	
any	more	“final	and	binding”	due	to	Beechwood’s	lack	of	funds,	and	would	therefore,	
only	result	in	striking	Beechwood’s	counterclaim	and	any	defenses;	
	

Case 1:18-cv-12018-JSR   Document 246-1   Filed 06/11/19   Page 2 of 4



	 2	

4.	The	Panel	hereby	exercises	the	discretion	afforded	it	by	AAA	Commercial	
Procedures		R-37	and	finds	that	ordering	pre-hearing	security	in	the	amount	
requested	by	Claimants	will	not	afford	a	just	result	as	too	many	questions	remain	
open:		
	
5.	If	Beechwood	were	not	in	a	dire	financial	position,	the	Panel’s	analysis	might	have	
been	different	but	would	likely	not	have	been	for	the	full	amount	requested	by	
Claimants.	While	Claimants	suggest	they	have	suffered	loss	exceeding	$137	Million,	
Beechwood	suggests	that	the	losses,	if	any	are	$25	Million	and	that	CNO	holds	
security	for	nearly	twice	that	amount.	In	reality,	assets	continue	to	be	liquidated	and	
a	difference	in	discount	rates	is	likely	to	be	the	largest	determining	factor	with	
respect	to	damages,	if	any.	One	view	of	the	discount	rate	supports	Claimant’s	
request	and	the	other	view	suggests	that	CNO	is	currently	over-collateralized;	
	
6.	The	Panel	is	not	convinced	that	either	party	has	sufficiently	made	their	case,	and	
they	are	not	required	to	at	this	point	in	time,	which	is	why	the	Panel	believes	that	
justice	requires	a	full	hearing	on	this	matter	rather	than	a	default	judgment	with	a	
determination	of	damages;	
	
7.	On	the	other	hand,	the	Panel	does	not	believe	that	CNO	should	be	required	to	
pursue	this	arbitration	without	even	the	potential	recovery	of	their	own	fees	and	
costs.	This	is	not	to	say	that	the	Panel	is	suggesting	that	fees	and	costs	will	be	
awarded	against	Beechwood	but	that	if	CNO	prevails,	and	is	unable	to	collect	on	any		
judgment	awarded	in	their	favor,	they	should	at	least	be	able	to	recoup	the	amount	
that	was	required	to	pursue	the	arbitration.		
	
THE	PANEL	HREBY	ORDERS:		
	
8.	CNO	shall	prepare	an	estimate	of	the	amount	they	expect	it	will	cost	to	pursue	this	
arbitration	against	Beechwood	Re	with	the	intent	that	Beechwood	Re	will	be	
required	to	post	that	amount	in	pre-hearing	security;	
	
9.	In	preparing	this	estimate	and	in	assessing	how	the	parties	wish	to	proceed	in	this	
matter,	the	Panel	suggests	that	serious	consideration	be	given	to	the	ways	in	which	
this	matter	can	be	expedited,	including	the	possibility	of	summary	judgment	on	
various	issues;	submission	of	testimony	through	affidavits	with	cross	examination	
reserved	for	a	hearing;	elimination	of	the	need	for	deposition	testimony;	
	
10.	Given	the	financial	condition	of	Beechwood	Re,	the	Panel	believes	that	a	hearing	
will	be	the	best	course	of	action	to	do	justice	and	get	to	a	“final	and	binding”	result,	
to	the	extent	possible.	However,	if	Beechwood	Re	is	unable	or	unwilling	to	provide	
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interim	security	consistent	with	paragraph	8	of	this	Order,	the	Panel	reserves	its	
right	to	order	same	and,	if	Beechwood	Re	fails	to	comply,	move	to	a	default	
judgment	with	a	hearing	on	damages;	
	
11.	The	Parties	are	hereby	ordered	to	meet	and	confer	and	report	back	to	the	Panel	
by	September	21,	2017	with	respect	to	the	matters	set	forth	in	paragraph	8	and	9	of	
this	Order.		
	
Ordered	this	14th	day	of	September,	2017.	
	
Debra	J.	Hall,	Chair	
Susan	S.	Claflin	
Caleb	Fowler	
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