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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE

COMMISSION,
Plaintiff,
V-

PLATINUM MANAGEMENT (NY) LLC; : No. 16-cv-6848 (BMC)
PLATINUM CREDIT MANAGEMENT, L.P.; :
MARK NORDLICHT; :
DAVID LEVY;
DANIEL SMALL;
URI LANDESMAN;
JOSEPH MANN;
JOSEPH SANFILIPPO; and
JEFFREY SHULSE,

Defendants.

X

DECLARATION OF MELANIE L. CYGANOWSKI,
AS RECEIVER, ATTACHING RESPONSES TO ABDALA SALE MOTION

I, Melanie L. Cyganowski, pursuant to 28 U.S.C. § 1746, hereby declare that the
following is true to the best of my knowledge, information and belief:

1. I make this declaration in my capacity as the duly appointed Receiver of Platinum
Credit Management, L.P., Platinum Partners Credit Opportunities Master Fund LP, Platinum
Partners Credit Opportunities Fund (TE) LLC, Platinum Partners Credit Opportunities Fund
LLC, Platinum Partners Credit Opportunities Fund (BL) LLC, Platinum Liquid Opportunity
Management (NY) LLC, Platinum Partners Liquid Opportunity Fund (USA) L.P., Platinum
Partners Liquid Opportunity Master Fund L.P., Platinum Partners Credit Opportunities Fund
International Ltd and Platinum Partners Credit Opportunities Fund International (A) Ltd, in
connection with my motion for entry of an order, Dkt. No. 357 (the “Motion”) (a) approving the
sale of the Receivership’s rights in and to a gold tailings pond in central Brazil known as

“Abdala” and (b) authorizing me to pay the fees and expenses of Platinum’s Brazilian counsel,
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Chediak Advogados (“Chediak’), whose retention this Court approved by Order Authorizing the
Receiver’s Application to Retain and Pay Limited Scope Legal Professionals entered December
26, 2017 [Dkt. No. 294] (the “Retention Order’), from the proceeds of the Abdala sale.'

2. Pursuant to the October 11, 2017 Order Adopting Protocols For Parties In Interest
To Be Heard On Receiver Motions, Dkt. No. 271, (the “Protocols Order”), attached hereto, are
the following responses to the Motion that were timely delivered to my counsel’s e-mail address:

(1) Exhibit 1 - August 1, 2018 e-mail from Lloyd Keilson (the “Keilson
Opposition™);

(i)  Exhibit 2 — August 3, 2018 letter from William Nystrom on behalf of certain
investors in PPCO (the “Nystrom Opposition™); and

(ii1))  Exhibit 3 — August 3, 2018: Objection to Receiver’s Motion for Entry of an
Order Approving the Sale of the Receivership’s Rights In and To the Gold Tailings Pond Known
as “Abdala”, which was also served with a request for the production of documents (the
“Document Requests”) by Zanhav Holding LLC and Piping Brook LLC (the “Zanhav
Opposition” and collectively with the Keilson Objection and Nystrom Objection, the
“Oppositions”).

3. In accordance with the Protocols Order, I will file my response to the Oppositions
on or before August 10, 2018, although I reserve my right to respond separately, and within the
time afforded by Federal Rules of Civil Procedure 26 and 34, to the Document Requests.

I declare under penalty of perjury that the foregoing is true and correct.
Executed this 61 day of August, 2018, at New York, New York.

/s/ Melanie L. Cyganowski
Melanie L. Cyganowski

! All capitalized terms not defined herein shall have the meanings ascribed by the Motion.
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1lson.com>
Sent time: 08/01/2018 12:01:54 AM
To: Platinum Receiver
Subject: Motion regarding sale of ABDALA
Gentlemen:

| am a small fish in a very large pond. $800,000 invested . | recognize that the ABDALA asset garnered a lot of attention —
primarily because it appears to be the only Hail Mary play at this point which can provide some measure of hope that investors
will live to see some recovery. | am very troubled that your Motion is fairly dismissive of the Bart Schwartz effort to invest
relatively small monies into an asset that could potentially change the playing field.

Bart Schwartz and his group are not a bunch of amateurs portrayed by your words as engaging in a speculative venture. Granted
we cannot put our confidence in Nordlicht’s valuation but Bart Schwartz brings to the table a strong and recognized reputation
in this field of asset recovery. Unless you tell me otherwise we are headed for asset recoveries that will not yield anything at
all for the investors. If that be the case then why not take the small monies and make an attempt to get some meaningful
restitution . You are paying Houlihan a commission of $1,375,000 which could easily have been applied to as a better
‘speculative’ investment in ABDALA.

I think a decision on this sale should be guided by whether there is any expectation through the sale of all of the 100+
investments that we the Investors will see any recovery ? If not and ABDALA is the crown jewel then why not ‘throw the dice’ -

you will no worse off than you are presently.You are not monetizing in an orderly fashion but rather eliminating any possible
recovery for the investors.

If I am wrong in my conclusions then please set forth how you see any monies become available at the end of this exercise
other than to the Professionals ???

Sincerely,
A Very disappointed Investor

Lloyd Keilson
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» Nystrom Beckman « Paris:»

August 3, 2018

Via Service Through the Receiver

Honorable Brian M. Cogan

United States District Court for the Eastern District of New York
225 Cadman Plaza East

Brooklyn, NY 11201

Re: SEC v. Platinum Management (NY) LLC, et al.
Case No. 16-cv-06848-DLI-VMS

Dear Judge Cogan:

This Response to the Receiver’s Motion for Court Order Approving the Sale of “Abdala”
is filed on behalf of fifty limited partner investors with an aggregate investment of $65 million in
the Platinum Partners Credit Opportunities Fund (“PPCQO”), each of whom are unaffiliated with
Platinum Partners and its former management (the “Independent Investors”). The Response is
submitted pursuant to this Court’s Order Adopting Protocols for Parties in Interest to Be Heard
on Receiver Motions, dated October 11, 2017. Dkt. #271. In short, the Independent Investors
posit that the process leading to the proposed sale of Abdala does not comply with the
requirements under 28 U.S.C. § 2001, which prescribes the appraisal and sale requirements for
the disposition of interests in real estate held in a federal receivership.

Section 2001 of Title 28 of the United States Code sets forth a two-step process for
approving the sale of a federal receivership’s real property. See SEC v. Am. Capital Invts., 98
F.3d 1133, 1137 (9th Cir. 1996) (describing 8 2001 as prescribing “the two-step process . . . for
approving the sale of receivership property”). See also SEC v. Schooler, No. 3:12-CV-02164-
GPC-JMA, 2018 WL 3618490, at *2 n.3 (S.D. Cal. July 30, 2018) (noting court’s directive to
Receiver to incorporate public sale process consistent with 28 U.S.C. § 2001 in sale of real
property in receivership proceeding stemming from SEC enforcement action against perpetrator
of fraudulent investment scheme); SEC v. Fujinaga, No. 2:13-CV-1658 JCM (CWH), 2017 WL
4369467, at *2 (D. Nev. Oct. 2, 2017) (denying motion to approve sale of real property in
receivership where Receiver failed to comply with 28 U.S.C. 8 2001); SEC v. Bivona, No. 3:16-
cv-01386-EMC, 2016 WL 5899288, at *7 (N.D. Cal. Oct. 11, 2016) (granting receiver authority
to dispose of real property pursuant to court requirements and “additional authority such as 28
U.S.C. 88§ 2001 and 2004”); U.S. Bank Nat’l Assoc. v. Armstrong Tuckerton, LLC, No. 3:12-cv-
030022 (MAS) (TJB), 2013 WL 12303202, at *6 (D.N.J. Oct. 7, 2013) (authorizing receiver to
expose real property to sale pursuant to 28 U.S.C. 8 2001, et seq.). Specifically, the statute
states:

One Marina Park Drive 15th Floor Boston Massachusetts 02210 Tel 617.778.9100 Fax 617.778.9110
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Hon. Brian M. Cogan
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Any realty or interest therein sold under any order of decree of any court of the
United States . . . shall be sold at public sale . . .. After hearing, of which notice
to all interested parties shall be given by publication or otherwise as the court
directs, the court may order the sale of such realty or interest . . . at private sale for
cash or other consideration and upon such terms and conditions as the court
approves, if it finds that the best interests of the estate will be conserved thereby.
Before confirmation of any private sale, the court shall appoint three
distinterested persons to appraise such property or different groups of three
appraisers each to appraise properties of different classes or situated in different
localities. No private sale shall be confirmed at a price less than two-thirds of the
appraised value.”

28 U.S.C. § 2001 (emphases added).

In the Receiver’s Status Reports, Abdala is described as “interests in . . . a gold mine
tailings impoundment located near Cuiaba, Brazil.” Dkt. #354, at 19. In her Motion, the
Receiver identifies PPCO’s Abdala investment as “rights to extract gold for a period of ten years
from a tailings pond located near Cuiaba, Brazil” and a “sub-lease for the parcel of land . . . to
develop a plant to process the gold tailings.” Dkt. #357-1, at 4-5; Declaration of Melanie
Cyganowski, 1 11, 22; Declaration of Houlihan Lokey Capital, Inc., 1 10. Thus, the Abdala
asset is both the sale of mineral rights and a leasehold interest, which constitute interests in
realty.! Because the Abdala sale conveys an interest in realty, the Receivership proceeding must
comport with 28 U.S.C. § 2001, which mandates procedures for the judicial sale of interests in
realty to ensure that the outcome of the sale process is appropriate. See U.S. v. Grable, 25 F.3d
298, 303-04 (6th Cir. 1994); Schooler, 2018 WL 3618490, at *2 n.3; Fujinaga, 2017 WL
4369467, at *2.

Here, the statutory procedures for sale of an interest in realty by this Court have not been
observed. There has been no hearing by which Court approval for a private sale has been
provided. There has been no appraisal of Abdala’s market value by disinterested persons
appointed by the Court. And there is no way to evaluate whether the Receiver’s proposed sale
comports with 28 U.S.C. § 2001’s requirement that the sale price be sufficiently proportionate to
Abdala’s appraised value. For these reasons, the Independent Investors respectfully request that
this Court order the Receiver to observe the sale procedures prescribed by 28 U.S.C. § 2001 for

! See In Re Barnett, 12 F.2d 73, 77 (2d Cir. 1926) (a “lease . . . affects the creation of an interest in real estate™); see
also In re Davis, 503 B.R. 609, 619 (Bankr. M.D. Pa. 2013) (“Under Pennsylvania law, conveyance of oil, gas, or
mineral rights is a conveyance of an interest in realty”); White v. Zini, 39 Ark. App. 83, 88 (1992) (“[A]s an interest
in land, an easement must be conveyed in the same manner as standing timber, mineral rights, or any other interest
in realty.”); Barela v. Locer, 103 N.M. 395, 398 (1985) (“This Court, since 1922, has consistently held that oil and
gas and mineral leases are [conveyances of] real property.”); Baltzley v. Wiseman, 28 N.C. App. 678, 682 (1976)
(“[T]he mineral rights [are] part of the realty”); Texas Co. v. Beall, 3 S.W.2d 524, 526 (Tex. Civ. Ct. App. 1927) (“It
is a well established principle of law now in Texas that mineral rights are part of the realty”).

One Marina Park Drive 15th Floor Boston Massachusetts 02210 Tel 617.778.9100 Fax 617.778.9110
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Page 3

the disposition of the realty interests in Abdala. The Independent Investors request that three
disinterested persons be appointed by the Court to appraise Abdala, and that a hearing be held on
the subject of whether the terms of the proposed sale satisfy the requirements of 28 U.S.C. §
2001.

Thank you for your kind attention to this matter.

Respectfully submitted,

/s/ William C. Nystrom
William C. Nystrom

cc: Hon. Melanie Cyganowski (via email)
Adam Silverstein (via email)

One Marina Park Drive 15th Floor Boston Massachusetts 02210 Tel 617.778.9100 Fax 617.778.9110

www.nbparis.com



Case 1:16-cv-06848-BMC Document 364-3 Filed 08/06/18 Page 1 of 96 PagelD #: 8573

EXHIBIT 3



Case 1:16-cv-06848-BMC Document 364-3 Filed 08/06/18 Page 2 of 96 PagelD #: 8574

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff, :
4 No. 16-cv-6848 (BMC)

— against —

PLATINUM MANAGEMENT (NY) LLC,
PLATINUM CREDIT MANAGEMENT, L.P.,
MARK NORDLICHT, DAVID LEVY, DANIEL
SMALL, URI LANDESMAN, JOSEPH MANN,
JOSEPH SANFILIPPO, and JEFFREY SHULSE,

Defendants.

ZANHAV HOLDING LLC and PIPING
BROOK LLC,

Objector.

ZANHAY HOLDING LLC’S AND PIPING BROOK LLC’S
OBJECTION TO RECEIVER’S MOTION FOR ENTRY OF AN ORDER
APPROVING THE SALE OF THE RECEIVERSHIP’S RIGHTS IN AND TO
THE GOLD TAILINGS POND KNOWN AS “ABDALA”

Objectors Zanhav Holding LLC (“Zanhav™) and Piping Brook LLL.C (“Piping Brook” and
collectively, “Objectors™) respectfully submit this objection to the Receiver’s motion for entry of
an order approving the sale of the Receivership’s rights in and to the gold tailings pond known as
“Abdala” (the “Abdala Tailings Project”) to non-parties CB Midas Holdings LLC and CB Midas
Brazil Participacoes Ltda. (each an affiliate of Centerbridge Partners, 1..P. and collectively

“Centerbridge”).! (See ECF No. 357). Objectors object to the Receiver’s proposed sale because

Objectors do not object to Receiver’s motion to the extent she seeks an order authorizing
the payment of fees and expenses of Platinum’s Brazilian counsel from the proceeds of
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it resulted from a flawed and poorly implemented auction process that was destined to fail and
indeed failed to achieve the highest price for the most valuable asset of the Receivership. Once
Zanhav became aware of the parameters of the winning bid, including terms and conditions that
were once thought to be unattractive to the Receiver, Zanhav made a new proposal on August 2,
2018, that is significantly superior to the Centerbridge bid. Further, the Centerbridge deal is
even inferior to the bid previously submitted by Zanhav in the auction process. Accordingly, the
Court should deny the Receiver’s motion, and direct the Receiver to consider Zanhav’s most
recent bid. In support of this objection, Objectors respectfully state as follows:

PRELIMINARY STATEMENT

Since approximately December 2017, Zanhav and its affiliates have participated in the
Abdala Tailings Project bidding process run by the Receiver and her retained professionals.?
Those retained professionals repeatedly assured Zanhav that the purpose of the bidding process
was to maximize the immediate liquidation value of Abdala~—the Receivership’s most valuable
asset. Zanhav devoted substantial time and effort in conducting due diligence, participating in a
site visit in Brazil, preparing good-faith bids on the Abdala Tailings Project, and drafting a
proposed definitive purchase agreement with the Receiver as well as an agreement with JDS
Energy & Mining, Inc. (“JDS”) and an employment agreement with Abdala’s current chief
executive. In total, Zanhav incurred more than $500,000 in costs in this process. During the

course of the bidding process, Zanhav understood the Receiver’s decision not to run additional

any sale of the Abdala Tailings Project. Capitalized terms not otherwise defined herein
have the meanings ascribed to them in the Receiver’s motion for approval of sale.

Piping Brook is an investment vehicle owned by the wife of J. Ezra Merkin (one of the
principals of Zanhav) and certain trusts for the benefit of members of the Merkin family.
Piping Brook is an investor in one of the Receivership entities, having invested $1
million in August 2008, which was reported to have been worth nearly $2.4 million as of
March 2016, prior to the commencement of the Receivership.

)
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third party tests of the gold content at Abdala and further understood from the Receiver’s
professionals that the Receiver would not look favorably on bids contingent on additional
resource validation testing of the tailings.

Accordingly, in its most recent bid prior to its August 2 proposal, Zanhav otfered to
acquire the Abdala Tailings Project for, at the option of the Receiver: (i) $30 million in cash at
closing; or (ii) $20 million cash at closing plus a royalty equal to 7.5% of gold mined from
Abdala above a threshold equal to approximately two times Zanhav’s invested capital, with the
additional right of the Receiver to put the contingent consideration to Zanhav for $10 million in
cash at any time within one year of the closing (the “Rejected Zanhav Bid,” a copy of which is
annexed hereto as Exhibit 1). Although the Rejected Zanhav Bid would have provided superior
guaranteed cash consideration to that offered in the deal for which the Receiver now seeks
approval ($30 million compared to $27.5 million), the Receiver apparently determined that the
contingent consideration in the terms offered by Centerbridge made it more attractive to the
Receivership than the all-cash Rejected Zanhav Bid.

Indicative of the faulty process, at no time did the Receiver’s advisors undertake standard
and customary diligence concerning the Zanhav bids, assuring Zanhav’s representatives that
Zanhav’s proposals were clear. The Receiver’s professionals conducted, at most, a perfunctory
set of inquiries concerning Zanhav, its principals, its capabilities, either financial or operational,
or the underpinnings for its proposals. Moreover, at no time did those advisors suggest what the
Receiver wanted from Zanhav or attempt to engage in a competitive negotiation with Zanhav,

and twice the Receiver allowed the deadlines in Zanhav’s bid to expire without any response.
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On August 2, 2018, after receiving a copy of the Receiver’s motion and the summary of
the terms of Centerbridge’s bid contained therein,® Zanhav submitted a revised bid to the
Receiver offering additional contingent consideration (the “Revised Zanhav Bid,” a copy of
which is annexed hereto as Exhibit 2). The terms of the Revised Zanhav Bid are clearly superior
to those offered by Centerbridge at every stage and under every outcome with respect to the gold
content of Abdala. Thus, the Court can fully remedy any deficiencies with the bidding process to
date, including the guidance that bids offering consideration contingent on additional resource
validation would be disfavored, by refusing to approve the Receiver’s proposed sale to
Centerbridge without first directing the Receiver to consider fully and fairly the Revised Zanhav
Bid. For the Receiver to proceed with the sale on the terms outlined in her motion without first
giving such consideration to the Revised Zanhav Bid would irreparably harm the Receivership

by allowing its most valuable asset to be sold for less than fair value.

The Receiver’s motion inexplicably fails to include a copy of Purchase, Sale and Royalty
Agreement (the “PSRA”), for which she seeks the Court’s approval, making it impossible
for the Court, Objectors or other interested parties to determine whether the Centerbridge
bid contains other contingencies, closing conditions or indemnities that further reduce the
purported value of the Centerbridge bid. The Receiver’s motion should be denied for that
independent reason alone. Moreover, the Receiver’s description of the terms of the
PSRA is not competent evidence to prove its contents, See Fed. R. Evid. 1002 (“An
original writing . . . is required in order to prove its contents unless these rules or a
federal statute provides otherwise.”); Fed. R. Evid. 1003 (duplicate admissible); Fed. R.
Evid. 1004, 1007 (excusing requirement of Rule 1002 under circumstances not
applicable). Accordingly, at a minimum, the Court should require the Receiver to file a
copy of the PSRA on the docket and provide potential objectors with adequate time to
consider any further objections to its terms.

4
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ARGUMENT

I. ZANHAV’S BID IS SUPERIOR TO THAT FOR WHICH THE
RECEIVER SEEKS APPROVAL.

The Revised Zanhav Bid is clearly superior to the sale terms proposed in the Receiver’s
motion because it offers, in exchange for the Receivership’s interests in the Abdala Tailings
Project: (i) an additional $2.5 million in up-front cash consideration; (ii) an additional $2 million
(§5 million, compared to $3 million in the Centerbridge offer) creditable against future royalty
payments, conditioned on near-term resource testing of the tailings dam resulting in a head grade
of at least 9 grams per ton; and (iii) a royalty of 7.5% of total gold extracted from the Abdala
Tailings Project after Zanhav first achieves a 3.0x multiple of invested capital (the same royalty
rate and threshold offered by Centerbridge but based on gold content rather than revenues,
making verification of Zanhav’s royalty much simpler).

Thus, upon closing of the transaction contemplated in the Revised Zanhav Bid, the
Receivership would stand to receive an additional $2.5 million in up-front cash consideration.
This represents an improvement of 9.1% on the cash consideration Centerbridge offers.
Moreover, should resource testing of the Abdala Tailing Project yield a head grade of 9 grams
per ton or more, the Receivership would stand to receive an additional $2 million contingent
payment before the actual refining process even commences. This represents an improvement of
40% on the testing-based contingent consideration offered by Centerbridge. In other words,
assuming the head grade threshold is reached, Zanhav’s bid would be 14.75% more than the
combined cash and testing-contingent con’sideration the Receiver seeks Court approval to accept
from Centerbridge for the Receivership’s most important asset. In sum, the Revised Zanhav Bid

offers the Receiver a 2.2x return on the Receivership’s invested capital, far superior to the 1.8x
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return on the Receivership’s invested capital that the Receiver herself cited as a compelling
reason for the proposed sale to Centerbridge.

In terms of royalty payments, the terms of the Revised Zanhav Bid are also superior to
those offered by Centerbridge. Zanhav and Centerbridge each propose a 7.5% royalty afier a
return of 3.0x their invested capital. The principals of Zanhav are J. Ezra Merkin and Daniel
Posen. Mr. Posen has extensive experience in both the mining and commodities business,
including having been a founder of Trafigura Group Pte L.td., one of the largest mineral and
commodities companies in the world, and has successfully completed dozens of corporate
transactions in Brazil. In addition, Zanhav has fully negotiated agreements with Elliot Bertram,
the current chief executive of Abdala, and JDS to continue in their current roles for Abdala.
Thus, Zanhav is every bit as capable of maximizing the Receivership’s royalty-based contingent
compensation as Centerbridge, a premise that the Receiver has never once questioned.
IL THE BIDDING PROCESS DID NOT PROVIDE ALL

POTENTIAL BIDDERS WITH AN EQUAL OPPORTUNITY TO
PREPARE COMPETITIVE BIDS.

The Receiver and her professional’s conduct in accepting Centerbridge’s bid without ever
indicating that, contrary to prior guidance, the Receiver would favorably consider contingent
consideration, or giving Zanhav the opportunity to make a competing proposal including
consideration contingent on additional resource validation, is inexplicable. It is telling that, in
describing the decision to accept the bid from Centerbridge, the Receiver pointedly does not
discuss the terms of the Rejected Zanhav Bid at all. Rather, the Receiver states only that
“Houhlihan received final bid[s] from four bidders™ and that, “[a]fter the initial deadline, two of
the bidders continued to significantly improve their bids.” (ECF No. 357-4 at 12.) While the
Receiver goes into some detail concerning the various facts and circumstances that were at issue

during the bidding process, the Receiver does not assert that she or her professionals raised any

—6—
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deficiencies in the Rejected Zanhav Bid with Zanhav or its advisors. Indeed, neither the
Receiver nor her professionals requested any information concerning, much less sought to meet
with, Zanhav’s principals during the sale process. The Receiver’s and her professionals’ failure
even to engage in these routine activities or to explain that failure to the Court fatally undermines
the Receiver’s claim that the terms offered by Centerbridge were the result of a “robust
competitive bidding process.” Further, despite her obligation to obtain the maximum return for
the Receivership, the Receiver has inexplicably failed to respond to the Revised Zanhav Bid,
which is clearly superior to the Centerbridge bid.

III.  THE COURT SHOULD DENY THE RECEIVER’S MOTION
AND DIRECT THE RECEIVER TO CONSIDER ZANHAYV’S BID.

Given the superiority of the Revised Zanhav Bid and the clear deficiencies in the bidding
process outlined above, the Receiver’s motion for approval of the inferior terms offered by
Centerbridge is entitled to no deference by this Court. Under New York law, which the Receiver
conspicuously does not cite in her supporting papers, a receiver is entitled to the deference
afforded by the business judgment rule only by first establishing “that there are sound business
reasons for selling assets and for accepting the offer [the receiver] accepted.” Lawsky v. Condor
Capital Corp., 154 F. Supp. 3d 9, 22 (S.D.N.Y. 2015) (emphasis added). The burden of meeting
these threshold requirements for the application of the business judgment rule fall squarely on
the receiver. /d. (“[A] trustee has the burden of establishing that there are sound business
reasons for approving a proposed estate sale”) (citing Equity Sec. Holders v. Lionel Corp., 722
F.2d 1063, 1071 (2d Cir. 1983)). Here, there is no dispute concerning the Receiver’s decision to
sell the Abdala Tailings Project at this time. However, the Receiver’s motion offers no
justification at all for her decision to accept the Centerbridge bid over the Rejected Zanhav Bid

despite the superior up-front cash consideration Zanhav offered, let alone any reason for
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preferring the terms offered by Centerbridge to the Revised Zanhav Bid. By failing to explain
why the proposed transaction is superior to other available alternatives, the Receiver has
forfeited any right to claim the protections of the business judgment rule.

In seeking approval of the sale of the Abdala Tailings Project, the Receiver represented
that her selection of the winning bid was the result of “a robust competitive bidding process.”
(ECF No. 357-1 at 2.) Even if the bidding process had been run properly (which it was not), the
Revised Zanhav Bid is indisputably before the Receiver and superior to the Centerbridge bid in
all respects. Both the Receiver and the Court are obligated to consider that bid prior to approval
of the sale to Centerbridge. Indeed, the United States Court of Appeals for the Second Circuit, in
the analogous context of a motion to approve a bankruptey trustee’s decision to liquidate
property under 11 U.S.C. § 363(b), has recently concluded that the Court must consider the value
of the property proposed to be sold at the time of the hearing, not the value at the time the
contract for sale was reached. In re Fairfield Sentry Lid., 768 F.3d 239, 247 (2d Cir. 2014); id. al
246 (holding that a federal court is obligated to “expressly find from the evidence presented
before [it] at the hearing a good business reason to grant such an application”) (quoting Lionel,
722 F.2d at 1071). Thus, the Court must consider the Revised Zanhav Bid in connection with the
Receiver’s motion. In view of the clearly superior terms offered in the Revised Zanhav Bid for
the Abdala Tailings Project, the Court cannot approve the sale of Abdala to Centerbridge on the
terms summarized in the Receiver’s motion.

Objectors recognize that the Receiver and her team have “spent significant time
analyzing the legal, financial, regulatory and business issues relating to the Abdala Tailings
Project,” and do not intend to add unnecessarily to the Receiver’s efforts. (IECF No. 354 at 20.)

But the sale of the Receivership’s most valuable asset at a discount of between 9% and 14.5% to
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that offered by Zanhav is not in the best interests of the Receivership, is not the best way for the
Receiver to ensure the maximization of the Receivership’s assets, and is certainly not a proper
exercise of the Receiver’s discretion.

CONCLUSION

For the foregoing reasons, the Court should deny the Receiver’s motion for approval of
the sale of Abdala and direct her to continue the bidding process for a time sufficient to consider
fully Zanhav’s superior bid.

Dated: New York, New York

August 3, 2018
DECHERT LLP

By J 1—// /4755“*

Neil A. Steiner

1095 Avenue of the Americas
New York, New York 10036
neil.steiner@dechert.com
Tel.: (212) 698-3822

Fax: (212) 698-0480

Attorneys for Objectors
Zanhav Holding LLC and Piping Brook LLC
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ZANHAV HOLDINGS LLC
c/o Gabriel Capital Corp.
445 Park Avenue, 17th Floor
New York, NY 10022

July 17, 2018

Richard Saltzman

Senior Vice President
Houlihan Lokey

245 Park Avenue, 17th Floor
New York, NY 10167

Re: Supplemental Proposal | Project Midas
Dear Rich:

Reference is made to that certain letter dated as of July 3, 2018 from Zanhav Holding
LLC (the “Buyer” “us” or “we”) to you re: Final Proposal | Project Midas (the “July 3 L etter”).
Capitalized terms not defined herein shall have the meaning ascribed to them in the Agreement
(as such term is defined in the July 3 Letter).

Further to our telephone conversation on July 12, 2018, we would like to present, for
your and Hon. Melanie Cyganowski’s (in her capacity as Receiver) consideration, a supplement
to the terms our July 3 Letter.

1. Consideration. During our telephone call on July 12, 2018 and July 16, 2018 (the
“Calls™) you intimated that the Receiver was less focused on the earn-out segment of the
price for the Transaction as had been suggested in your earlier guidance to us. As a
consequence, we understand that she could consider as more favorable a revised proposal
having a larger portion of the proposed consideration to be paid at the Closing.
Therefore, we hereby supplement our initial proposal in Section 3 of the July 3 Letter to
provide the Receiver with the four Alternatives described below.

In addition, and_consistent with your conversation with Andre Weiss this morning, we are
open to discussing granting to the Receiver, for a specified amount of cash payable to the
Seller by the Buyer, the right to cancel the Royalty Consideration, which right will be
exercisable on the one year anniversary of the Closing.

To avoid participating in a continuous auction and consistent with your expressed desire
for a prompt conclusion to the auction, we are making our proposal, as described below
available only until July 19, 2018, at 5 pm, New York time. The failure to accept any
Alternative by that time accompanied by an a standard binding agreement to deal with the
Buyer exclusively through August 24, 2018, at 5 pm, New York time, would render our
entire proposal null and void.
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ZANHAV HOLDINGS LLC
c/o Gabriel Capital Corp.
445 Park Avenue, 17th Floor
New York, NY 10022

Alternatives Upfront Payment Royalty Consideration
Amount
A $15,000,000 15% of the gold extracted from the Abdala

Tailings Dam after the Buyer has extracted
gold from the Abdala Tailings Dam of the
following amount (the “Threshold
Amount”) of 41,000 ounces

B $17,500,000 10% above
the Threshold Amount of 45,000 ounces

C $20,000,000 5% above
the Threshold Amount of 49,000 ounces

D $22,500,000 Zero

2. Execution Risk. During the Call, Paul and you also highlighted the Receiver’s
consideration of the likelihood of achieving the royalty consideration and project
execution risks. It seemed that the Receiver might not fully appreciate the capabilities of
the Buyer. Zanhav Holding LLC is an investment vehicle to be jointly owned by
affiliates of J. Ezra Merkin and Daniel Posen.

Mr. Merkin has been a major figure in numerous investment management ventures and
served as Chairman of the Board of GMAC and currently serves as Chairman of the
Board of Samus Therapeutics Inc. Samus Therapeutics is a privately held Boston-based
biopharmaceutical company developing novel therapeutics targeting the epichaperome, a
foundational protein complex emergent from multiple disease states, including cancer
and neurological disorders, such as Alzheimer's, Parkinson's and chronic traumatic
encephalopathy.

Mr. Posen has been consulting with Mr. Merkin on the Transaction for some months.
About two months ago, Mr. Posen agreed to invest in the Transaction. Mr. Posen, whose
bio we have already provided to you, has thirty years of experience in natural resources
and metallic trading. He is a founding partner of Trafigura Group Pte. Ltd (“Trafigura™),
one of the world’s leading independent commodity trading and logistics houses. Mr.
Posen was for several years also co-head of Metals and Minerals worldwide of Trafigura.
With over $50 billion in assets, Trafigura had over $135 billion in revenues and $2.2
billion in profits in 2017.



Case 1:16-cv-06848-BMC Document 364-3 Filed 08/06/18 Page 14 of 96 PagelD #: 8586
EXECUTION COPY

ZANHAV HOLDINGS LLC
c/o Gabriel Capital Corp.
445 Park Avenue, 17th Floor
New York, NY 10022

Over the past decades, Trafigura has developed significant experience in trading natural
resources and running logistic businesses across the globe, including in Latin America
and, in particular, in Brazil. Trafigura’s mining division currently holds investment in
iron ore mining and processing operations and a seaport in Brazil. As a substantial
investor in the Buyer, Mr. Posen will be incentivized to bring his decades of experience
in support of the Buyer. He can be expected to draw on his numerous relationships to
assist the Buyer with on the ground seasoned Brazilian personnel as well.

As you know, Elliot Bertram will lead the Buyer, and JDS Energy & Mining, Inc., will
serve as developer and contractor for the Buyer. Both Mr. Bertram and JDS have been
enthusiastically recommended by the Receiver.

We are confident that we have put together an exceptional team with our shareholders,
proposed CEO and operator who possess the financial capability, experience and
expertise to quickly and efficiently exploit the Tailings Rights and to maximize the value
of the royalty consideration outlined in our Proposal.

3. Timing to Signing. Based on the feedback received from Houlihan Lokey regarding the
Agreement earlier this week, we remain confident that our attorneys and the Receiver’s
attorneys can work expeditiously to quickly finalize and execute the Agreement.

4. Contact Information. If you have any questions on this letter, please contact Andre Weiss
at 917-355-8100 or andre.weiss.riverside@gmail.com.

5. Expiration. As indicated above, our proposal, unless extended in writing by us, expires
on July 19, 2018 at 5:00pm New York time (the “Expiration”).

Except as expressly amended or modified hereby, all of the terms and provisions of the
July 3 Letter shall remain unchanged and in effect in accordance with its terms.

If you are in agreement with the terms in this proposal, as supplemented by this letter,
and desire to proceed with the Transaction on that basis, please execute this letter in the space
provided below, indicating which consideration alternative you wish to pursue, and return an
executed copy together with an exclusivity agreement as described above to Andre Weiss, c/o
Gabriel Capital Corp, 445 Park Avenue, 17" Floor, New York, NY 10022.
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ZANHAV HOLDINGS LLC
c/o Gabriel Capital Corp.
445 Park Avenue, 17th Floor
New York, NY 10022

Very truly yours,

ZANHAV HOLDINGS LLC

By:  /s/J. Ezra Merkin
J. Ezra Merkin
Authorized Signatory

Agreed to and accepted as of the date set forth below as to Alternative __ by:

PLATINUM PARTNERS CREDIT
OPPORTUNITIES MASTER FUND LP

By:

Name: Hon. Melanie Cyganowski
Title: Receiver
Date:

WEST VENTURES LLC

By:

Name:
Title:
Date:
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ZANHAYV HOLDINGS LLC
c/o Gabriel Capital Corp.
445 Park Avenue, 17" Floor
New York, NY 10022

July 3, 2018

Rich Saltzman

Senior Vice President
Houlihan Lokey

245 Park Avenue, 17th Floor
New York, NY 10167

Re: Final Proposal | Project Midas

Dear Rich:

We are pleased to present, for your and Hon. Melanie Cyganowski’s (in her capacity as

Receiver) consideration, the following proposal for the Transaction (as such term is defined below).
Capitalized terms not defined herein shall have the meaning ascribed to them in the Agreement (as
defined below).

As you are aware, we have dedicated substantial time and resources to this process. Our

efforts have confirmed our initial view that the Transaction represents a good investment opportunity
(albeit with substantial risks) for us and our affiliates (“Buyer,” “us” or “we”).

In the following sections, we have outlined our proposal in terms of both valuation and

structure.

1.

Transaction Structure. As discussed with you and Sellers’ counsel, we propose to acquire all
the issued and outstanding membership interests of a newly formed Delaware limited liability
company (or other mutually agreeable entity) (the “Company”), free and clear of all
encumbrances (the “Transaction”). We understand that the Company is newly-formed,
without any assets or liabilities, contingent or otherwise. Upon signing the Agreement (as
defined below), the Company will consist of, solely as a consequence of a contribution to the
Company by Platinum Partners Credit Opportunities Master Fund LP (“Platinum”) and West
Ventures LLC (the “Seller”) (i) all the issued and outstanding equity interests (other than to
the extent necessary to comply with Brazilian law) of Sul Real XXXII Participacdes Ltda., a
Brazilian limited liability company (and indirectly, the 10-year mining right to the Abdala
Tailings Dam) (the “Tailing Rights™), and (ii) all other assets, rights and agreements related
to the Tailing Rights, including the settlement agreement entered into between the Sellers and
Reginaldo Luiz Ferreira de Almeida - ME, any underlying or contingent credit right and the
rights of exploration of the Abdala Tailings Dam.

Consideration. We propose to pay for the Company a total purchase price comprised of (i) a
$15,000,000.00 payment in cash at Closing, and (ii) a royalty consideration of the cash
proceeds from the sale of 15% of the gold extracted from the Abdala Tailings Dam after the
Buyer has extracted 41,000 ounces of gold from the Abdala Tailings Dam, as more fully
described in the Agreement (as defined below).

24537166.15.BUSINESS 1
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We believe that the commencement of Seller’s earn-out only after the Buyer has extracted
41,000 ounces of gold from the Abdala Tailings Dam for its own account and the percentage
proposed for the royalty consideration are commensurate with the risks and uncertainties of
the Transaction. Our view is supported by the rejection of the proposal made by the prior
receiver for Platinum to have the Seller exploit this opportunity for its own account, the failure
by the current Receiver to seek to fund the gold extraction operations envisioned by the
Transaction and the various judicial remarks strenuously disputing the viability of this
opportunity.

Based upon the Seller’s projections included in the data room, the Seller should, under our
proposal, receive royalty consideration when combined with the Closing price of in excess of
$100,000,000.00 over the life of the Tailing Rights operations.

3. Purchase, Sale and Royalty Agreement. Our mark-up of the auction draft of the Purchase,
Sale and Royalty Agreement provided to us (the “Agreement”) is included as Exhibit A to
this letter. We are prepared and willing to promptly execute the attached version of the
Agreement, subject to the acceptable resolution of the issues noted in our mark-up and
finalization of the related disclosure schedules, exhibits and closing documents.

4. Absence of Deal Specific Contingencies. We will use the available liquidity of Buyer’s
principals to fund the Transaction. Moreover, this proposal does not contain a financing
contingency or any condition relating to any further assessment of the Tailings Dam or the
receipt of pending licenses or permits.

5. Timing to Sign and Close. Our proposal has received all necessary internal consents and
approvals. Since we do not require any further governance or approval of any equity holders,
board or outside investment committees, we can move to signing and closing quite
expeditiously. Subject to the terms of this letter (including this Section 5), we are confident
that we could finalize and execute definitive documentation for the Transaction within two
(2) weeks of the countersigning of this letter by the sellers and close shortly after the receipt
of the final and unappealable Approval Order, assuming that no further regulatory approvals
become necessary after the date hereof.

Please note that, in addition to the conditions set forth in this letter, our obligation to
consummate the Transaction will be conditioned upon the verification of standard and
customary closing conditions described in detail under Article VI of our mark-up of the
Agreement.

6. No New Information. We have completed our legal and business due diligence review for the
Transaction. We are assuming that the Disclosure Schedules and Exhibits to the Agreement
will not contain any material information not disclosed during the due diligence process.
Should this not be the case, we reserve the right to conduct additional diligence to clarify and
address any new points of concern.

7. Additional Documents. We are pleased to inform you that, as further proof of our dedication
to closing the deal expeditiously, we have finalized all substantive terms and the language of
a (i) long-term Employment Agreement by and between Buyer and Mr. Elliot Bertram and
(ii) agreements with JDS Energy & Mining, Inc., its Brazilian subsidiary and an affiliate

24537166.15.BUSINESS
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10.

11.

12.

13.

covering the engineering, procurement and construction of the tailings plant and the
operations thereof for the anticipated life of the operations. We will be prepared to execute
those agreements concurrently with the signing of the Agreement by the relevant parties.

Exclusivity. We would typically expect a commitment to exclusivity from the Seller for a
period of twenty-one (21) days upon acceptance of our proposal, but we understand that the
grant of exclusivity may not be part of the bid process of the Transaction. However, the offer
herein will terminate and be of no further force or effect upon your having agreed to any
exclusivity or any in principle understanding with any other prospective party concerning the
Transaction or the Tailing Rights.

Reimbursement of Expenses. Pursuant to our prior communications with Houlihan Lokey,
and in consideration of the significant efforts and resources dedicated by us in preparing this
letter and the attachments hereto, you hereby agree to reimburse us for all our third-party due
diligence expenses (including reasonable fees and expenses of counsel, accountants,
investment bankers, experts and consultants to a party hereto and its affiliates) up to $50,000
(“Reimbursement”). We believe that it is obvious from our efforts that you have observed
over the past several months that our expenses to date are already well in excess of $50,000.
If you accept our proposal, the Reimbursement will be due to us upon Closing as a deduction
to the Closing Purchase Price. In the event (i) you reject or fail to accept our proposal on or
before the Expiration (defined below), (ii) you grant exclusivity or reach any agreement or
understanding in principle with any other person concerning the Transaction or the Tailing
Rights, or (iii) you consummate a Transaction or any similar transaction involving the Tailing
Rights with other person (each, a “Refusal”), you shall pay the Reimbursement to us promptly
by wire transfer of immediately available funds in the amount of $50,000 to the account
provided to you by separate e-mail following such Refusal.

Disclosure. This letter and the discussions between the parties related to the Transaction will
be considered Confidential Information as defined in and protected by the Non-Disclosure
Agreement previously signed by the parties on December 20, 2017 (the “NDA”). For
avoidance of doubt, the confidentiality obligations under the NDA shall apply to you, mutatis
mutandis, with respect to such information.

Laws. This letter shall be governed by and construed in accordance with New York law.

Contact Information. If you have any questions on this letter, proposal or our mark-up of the
Agreement, please contact Andre Weiss at 917-355-8100 or
andre.weiss.riverside@gmail.com.

Expiration. This proposal expires, unless extended in writing by us, on July 17, 2018 at
5:00pm New York time (the “Expiration”).

Please note that this letter is a binding offer with respect to the Transaction subject to the terms

and conditions set forth herein and to the execution of the Agreement in the terms proposed in Exhibit
A hereto. We and our advisors are ready and available to finalize and execute the Agreement upon
our selection as the successful bidder.

[SIGNATURE PAGE FOLLOWS]

24537166.15.BUSINESS
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If you are in agreement with the terms in the proposal set forth in this letter and desire to
proceed with the Transaction on that basis, please execute this letter in the space provided below
and return an executed copy to Andre Weiss, c/o Gabriel Capital Corp, 445 Park Avenue, 17"
Floor, New York, NY 10022.

Very truly yours,

ZANHAV HOLDINGS LLC

Agreed to and accepted as of the date set forth below by:

PLATINUM PARTNERS CREDIT
OPPORTUNITIES MASTER FUND LP

By:

Name: Hon. Melanie Cyganowski
Title: Receiver
Date:

WEST VENTURES LLC

By:

Name:
Title:
Date:

[Signature Page — Final Proposal | Project Midas]
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Exhibit A

Mark up of Purchase, Sale and Royalty Agreement
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[PROJECT MIDAS —O#terbourg= Dechert draft dated April-2;July 3, 2018]

PURCHASE, SALE AND ROYALTY AGREEMENT

PLATINUM PARTNERS CREDIT OPPORTUNITIES MASTER FUND LP,

and

IBUYER NAME]}
ZANHAV HOLDING LLC
dated as of

[e], 2018

5230607.1
DA #10548730 v2

24573199.20.BUSINESS
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PURCHASE AND SALE AGREEMENT

This Purchase, Sale and Royalty Agreement (this “Agreement”), dated as of [e], 2018 (the

“Execution Date”), is entered into between—among WEST VENTURES LLC, a Delaware
limited liability company (“Seller”), PLATINUM PARTNERS CREDIT OPPORTUNITIES
MASTER FUND LP, a Delaware limited partnership (“SeHer”)-and-fe{—afe}fe{Parent”),
Melame L nganowskl, solely in her capacity as Court-appointed receiver in the Receivership

Seller owns all of the issued and outstandlng membershlp 1nterests (the “Membershlp
Interests”) of WEST VENTURESLLC[e] a Delaware limited liability company (the
“Company”);-and

WHEREAS, Seller wishes to sell to Buyer, and Buyer wishes to purchase from Seller, the
Membership Interests, subject to the terms and conditions set forth herein.

NOW, THEREFORE, in consideration of the mutual covenants and agreements
hereinafter set forth and for other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereto agree as follows:

ARTICLE I
DEFINITIONS

The following terms have the meanings specified or referred to in this ARTICLE I:
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“Affiliate” of a Person means any other Person that directly or indirectly, through one or
more intermediaries, controls, is controlled by, or is under common control with, such Person.
The term “control” (including the terms “controlled by” and “under common control with”)
means the possession, directly or indirectly, of the power to direct or cause the direction of the
management and policies of a Person, whether through the ownership of voting securities, by
contract or otherwise.

13 . . 2

“Agreement” has the meaning set forth in the preamble.

“Approval Order” means an order, stipulation or docket entry of the Court in the
Receivership Action, approving and/or consenting to the transactions set forth in this

Agreement:, in the form attached hereto as Exhibit B.!

“Business Day” means any day except Saturday, Sunday or any other day on which
commercial banks located in the State of New York are authorized or required by Law to be
closed for business.

“Buyer” has the meaning set forth in the preamble.

“Closing” has the meaning set forth in Section 2-05-2.05.

“Closing Date” has the meaning set forth in Section 2:65-2.05.

2
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“Closing Purchase Consideration” has the meaning set forth in Section 2:62:2.02,

“Commercial Production”

m ns the pr ing of the tailings to pr
he P he Taili R ing Facility.

“Company” has the meaning set forth in the recitals.

mmercial gr:

13 2

13 . . 99

“Confidentiality Agreement” means the Confidentiality Agreement, dated as of fe4;-
204+8;December 20, 2017, between Buyer-and, Seller.and certain Affiliates of Seller.

3
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Reprocessing Facility.

“Data Room” means the electronic documentation site titled “Project Midas” relating to
the Company established by Intralinks, Inc. on behalf of Seller, to which Buyer and its
Representatives have been provided access.

“Deposit” has the meaning set forth in Section 2.03(a).

“Direct Claim” has the meaning set forth in Section 7.05(c¢).

“Dollars or $” means the lawful currency of the United States.

13 . 2

“Drop Dead Date” means the date that is one hundred twenty (120) calendar days after
the Execution Date—uﬁess—eﬁe&ded—by—mu%&al—wr&temag%eeme%ef—&h&?aﬁ&esm

“Encumbrance” means any material lien, pledge, mortgage, deed of trust, security
interest, charge, claim, easement, encroachment or other similar encumbrance, lease, sublease,




Case 1:16-cv-06848-BMC Document 364-3 Filed 08/06/18 Page 31 of 96 PagelD #: 8603

“Escrow Account”, “Escrow Agent” and “Escrow Agreement” have the respective
meanings set forth in Section 2.03(a).

“Execution Date” has the meaning set forth in the preamble.

“Governmental Authority” means any federal, state, local or foreign government or
political subdivision thereof, or any agency or instrumentality of such government or political
subdivision, or any self-regulated organization or other non-governmental regulatory authority or

S

5230607.1
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quasi-governmental authority (to the extent that the rules, regulations or orders of such
organization or authority have the force of Law), or any arbitrator, court or tribunal of competent
jurisdiction.

“Governmental Order” means any order, writ, judgment, injunction, decree, stipulation,
determination or award entered by or with any Governmental Authority.

13 . 2

“Indemnification Cap” has the meaning set forth in Section 7.04(b).

13 s . . 29

“Indemnified Party” has the meaning set forth in Section 7.04.

“Indemnifying Party” has the meaning set forth in Section 7.04.

“Law” means any statute, law, ordinance, regulation, rule, code, order, constitution,
treaty, common law, judgment, decree, other requirement or rule of law of any Governmental
Authority.

“Losses” means aectual-out-ef-poecketall losses, damages, liabilities, Taxes, costs, fines,
penalties, obligations or expenses 1nclud1ng feaseﬁabl%attorneys feesw
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“Mineral Products” means any—and—al—ores,—concentrates,—dore—metals—andother
produetsthe gold ores extracted, derlved or produced from the Property (1nclud1ng all talhngs
thereon) dlrectly or 1nd1rectly, - : 4
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“Party” or “Parties” means Buyer-and, Seller_and Parent.

“Person” means an individual, corporation, partnership, joint venture, limited liability
company, Governmental Authority, unincorporated organization, trust, association or other
entity.

9
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“Property” means thethat certain tailings dam-efin the Abdala geld-mineTailings Dam,

located in the City of Nossa Senhora do Livramento, State of Mato Grosso, Brazil, more
partlcularly descrlbed on Exhibit A attached hereto. —PEepeHJyLs‘h&H—me}&de—&H—fefms—e#mmef&l—
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er than as a result of a breach of this Agreement by Seller, Parent or an) ei jate
ny acts or omissions of a Person that Seller, Parent or any of their Affiliates h ntrol over

“Purchase Price” has the meaning set forth in Section 2-62.2.02.

“Receivership Action” means the case Securities and Exchange Commission v. Platinum
Management (NY) LLC et al (16-cv-6848) pending in the Court.

13 5
13 : 2
13 9

13 . 2

“Representative” means, with respect to any Person, any and all directors, officers,
employees, receiver, consultants, financial advisors, counsel, accountants and other agents of
such Person.
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“Royalty Consideration” has the meaning set forth in Seetion2-06-Section 2.06(a).

13 - 2

“Seller” has the meaning set forth in the preamble.

“SubsidiarySeller Indemnified Party” has the meaning set forth in Section 3-64-7.03.

13 . 2
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13 o5
(13 : . 29

“Third-Party Claim” has the meaning set forth in Section 7.05(a).

“Transaction Documents” means, collectively, this Agreement dated as of the Execution
Date and each instrument of transfer of the Membership Interests dated as of the Closing Date.

“Transferee Owner” has the meaning set forth in Section 5-69:5.08.
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ARTICLE II
PURCHASE AND SALE

Section 2.01. Seetion2-01"Purchase and Sale. Subject to the terms and conditions set
forth herein, at the Closing, Seller shall sell to Buyer, and Buyer shall purchase from Seller, the
Membership Interests for the consideration specified in Section 2.02.

Section 2.02. Seetion2-02Purchase Price. The aggregate purchase price (collectively,
the “Purchase Price”) for the Membership Interests shall be the sum of (a) ${#415,000,000 (the
“Closing Purchase Consideration”) and (b) the Royalty Consideration.

Section 2.03. Section2-03-Escrow.

(a)  On-orpriorto-the-Execution-DateConcurrently with the execution and.
delivery of this Agreement, Buyer and Seller have entered into an escrow agreement (as
amended, supplemented or otherwise modified from time to time, the “Escrow

Agreement”) W1th a mutually agreed €SCrow agent (the “Escrow Agent”) Geneaﬁcenﬂy

LM (the “Deposit”) w1th the Escrow Agent m_the_Ess:rQ_wLAc_c_ounI_by wire
transfer of immediately available funds. The Escrow Agent shall hold the Deposit in a
segregated account (the “Escrow Account”) pursuant to the Escrow Agreement. All
interest or other earnings, if any, on amounts held in the Escrow Account pursuant to the
Escrow Agreement shall automatically become a part of the Deposit as such interest or
earnings accrue.

(b) If this Agreement is validly terminated prior to the Closing, the Deposit in
the Escrow Account shall be released and distributed to Buyer or Seller in accordance
with Section 8:02.8.02.

Section 2.04. Seetion2-04-Transactions to be Effected at the Closing.
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(b) fa)-At the Closing, Buyer shall deliver to Seller:

1) @H-written instructions to the Escrow Agent to immediately release
the Deposit to Seller; and

(i)  @-any other documents, instruments or certificates required to be
delivered by Buyer at or prior to the Closing pursuant to Section 6.03 of this
Agreement.

(©) b)>-At the Closing, Seller shall deliver to Buyer:

(1) a certificate (or affidavit of lost certificate) evidencing the
Membership Interests, free and clear of all Encumbrances, duly endorsed in blank

or accompanied by powers or other instruments of transfer duly executed in blank;-
Tiete)

(i1) ritten resignations, effecti f the Closing Dat
officers and directors of the Company and the idi i : i

(vi)  @rany other documents, instruments or certificates required to be
delivered by Seller at or prior to the Closing pursuant to Section 6.02 of this
Agreement.

Section 2.05. Seetion2-05-Closing. Subject to the terms and conditions of this
Agreement, the purchase and sale of the Membership Interests contemplated hereby shall take
place at a closing (the “Closing”) to be held at 10:00 a.m., New York City time, no later than twe-

2y BusinessDaysten (10) days after the last of the condltlons to Closing set forth in ARTICLE
VI have been satisfied or waived (other than conditions which, by their nature, are to be satisfied

15
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on the Closing Date), at the offices of Otterbourg P.C., 230 Park Avenue, New York, New York
10169, or at such other time or on such other date or at such other place as Seller and Buyer may
mutually agree upon in writing (the day on which the Closing takes place being the “Closing
Date”).

Section 2.06. Rovalty Considerati

(a) Seetion2-06-Royalty-Consideration—In addition to the Closing Purchase
Consideration_and subject to the terms hereof, Buyer (including its successors and

assigns, Owner and any Transferee Owner) hereby grants, transfers and conveys to Seller,
and Buyer shall QLs_hal]_cause the Owner (and any Transferee Owner) to pay Seller_during

the Rovyalty Peri tion 2 , a royalty tthe~Reovalty-Consideration™)-
in an ggggg&amount equal to {—ﬂ—peFeem—éMv/e)—ef—Net—QpeFafemg—Preﬁ%s—"Ph%

Section 2.07. Seetion2-07-As-Is Where-Is Sale. THE SALE BY SELLER TO BUYER
OF THE MEMBERSHIP INTERESTS HEREUNDER IS ON AN “AS IS” AND “WHERE IS”
BASIS, WITH ALL FAULTS AND WITHOUT RECOURSE EXCEPT AS
SPECHICALEYEXPLICITLY SET FORTH IN THIS AGREEMENT, INCLUDING AS SET.
FORTH IN THIS PARAGRAPH. EXCEPT FOR THOSE REPRESENTATIONS EXPLICITLY
SET FORTH HEREIN, SELLER_AND PARENT MAKES NO OTHER WARRANTY,
EXPRESS OR IMPLIED, ARISING BY LAW OR OTHERWISE, INCLUDING, BUT NOT
LIMITED TO, ANY WARRANTY AS TO CONDITION, VALUE, DESIGN, QUALITY,
OPERATION, SUITABILITY, MERCHANTABILITY OR FITNESS FOR A PARTICULAR
PURPOSE OR USE.

16
5230607.1
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smma&. SeeHenQ—Q&Assumptlon of Llabllltles UP%M&

gu, an the terms and subJect to the condltlons of thls Agreement, @Q g;gggt as §t_]all t_zg

assumed by Seller or Parent, Buyer shall and hereby does irrevocably assume, and Seller_or
Parent shall not be responsible for, effective as of the Closing Date (and from and after the

Closing Date, Buyer shall pay, perform and discharge when due)z) all obligations, liabilities

and commitments arising_from acts, facts or events that occur after the Closing Date and relating
to or otherw1$e in any way in respect of the Company and the Membershlp Interests—anel—éb}—aﬂ—

ARTICLE III
REPRESENTATIONS AND WARRANTIES OF SELLER AND PARENT

Seller_and Parent represents and warrants to Buyer that the statements contained in this
ARTICLE III are true and correct-in-al-material-respeets as of the Execution Date and as of the
Closing Date (except as otherwise expressly set forth)-:

Section 3.01. Organization and Authority of Seller and Parent.

17
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W@%@b&gﬁﬂ@ﬂﬁ—hﬁ%&}dﬂ%ﬂ—aﬁd—&ﬁ%ww the 1ssuance of the
Approval Order by the Court, the consummation by Seller and Parent of the transactions

contemplated hereby shall have been duly authorized by all requisite action on the part of
Seller_and Parent other than the issuance of the Approval Order. This Agreement has
been duly executed and delivered by Seller_and Parent, and (assuming due authorization,
execution and delivery by Buyer) this Agreement constitutes a legal, valid and binding
obligation of Seller_and Parent, enforceable against Seller_and Parent in accordance with
its terms, except as such enforceability may be limited by bankruptcy, insolvency,
reorganization, moratorium or similar Laws affecting creditors’ rights generally and by
general principles of equity (regardless of whether enforcement is sought in a proceeding
at law or in equity).

Section 3.02. Seetion3-62-Organization and Authority of the Company. The
Company is a limited liability company duly organized and validly existing under the Laws of the
stateState of Delaware. The Company has all necessary power and authority to own, operate or
lease the properties and assets now owned operated or leased by it and to carry on its busmess as
1t is currently conducted & e e

Section 3.03. Seetion3-03-Capitalization.

(a) Seller is (i) the_sole owner of and has good and valid title to 100% of the
Membership Interests, free and clear of all Encumbrances_and (i) the sole member of the
Company. The Membership Interests constitute 100% of the total issued and outstanding
membership-nterests-nEquity Interests of the Company. The Membership Interests have
been duly authorized and validly issued, and are fully-paid and non-assessable. Upon
consummation of the transactions contemplated by this Agreement, Buyer shall own
100% of the Membership Interests, free and clear of all Encumbrances.

(b) There are no outstanding or authorized options, warrants, convertible
securities or other rights, agreements, arrangements or commitments of any character

relating to the capital stock or membership-interestsEquity Interests of the Company, or
18
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obligating Seller or the Company to issue or sell any capital stock of, or membership-

interests—or-any-otherinterestEquity Interests in, the Company. The Company does not

have_and has not at any time had any outstanding or authorized any stock appreciation,
phantom stock proﬁts interest, proﬁt part1c1pat10n or s1m11ar r1ghts Thgrg are Q

M%%W%%%w

mpan n n, or h n nership inter r membership inter in, an her
Person. 0 i in the Subsidiary, free and clear of all

Section 3.05. Seetion3-05-No Conflicts; Consents. The execution, delivery and
performance by Seller_and Parent of this Agreement, and upon and after the issuance of the
Approval Order by the Court, the consummation of the transactions contemplated hereby, do not

and will not: (a) result in a violation of any provision of the erganizational-decumentsGoverning
Documents of Seller, Parent, the Company or the CompanySubsidiary; (b) result in a material-
19
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violation of any provision of any Law or Governmental Order applicable to Seller, Parent, the

Company or the CempanySubsidiary; or (c) other than the Approval Order, require the consent
by any Govemment Authority.__Except as set forth in Schedule 3.05, no gggggg;, approval,

1rnt1 thrlztlnlr ired t tain lerrntth ny or_th




Case 1:16-cv-06848-BMC Document 364-3 Filed 08/06/18 Page 47 of 96 PagelD #: 8619




Case 1:16-cv-06848-BMC Document 364-3 Filed 08/06/18 Page 48 of 96 PagelD #: 8620




Case 1:16-cv-06848-BMC Document 364-3 Filed 08/06/18 Page 49 of 96 PagelD #: 8621

llectivelv “Affiliated nsactions i
Affiliates, (ii) any officer, director, manager, member, stockholder, equityholder or employee of

23
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nd th idi is, and h n_since formation isregar ntity for federal
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Section 3.19. Seetion3-07-No Other Representations and Warranties. Except for the

representations and warranties contained in this ARTICLE IIl_or in any certificate delivered
pursuant to this Agreement, none of Seller, Parent, the Company or any other Person has made or

makes any other express or implied representation or warranty, either written or oral, on behalf of
Seller, Parent or the Company, including any representation or warranty as to the accuracy or

25
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completeness of any information regarding the Company furnished or made available to Buyer
and its Representatives (including the Confidential Information Memorandum dated December
2017 and any information, documents or material made available to Buyer in the Data Room,
management presentations or in any other form in expectation of the transactions contemplated
hereby) or as to the future revenue, profitability or success of the Company, or any representation
or warranty arising from statute or otherwise in law.

ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer represents and warrants to Seller_and Parent that the statements contained in this
ARTICLE 1V are true and correct-+-al-material-respeets as of the Execution Date and as of the
Closing Date (except as otherwise expressly set forth).

Section 4.01. Seetion4-0+-Organization and Authority of Buyer. Buyeris-a{e] Buyer
is a limited liability company duly organized and validly existing under the Laws of the state of
fe{Delaware. Buyer has all necessary power and authority to enter into this Agreement, to carry
out its obligations hereunder and to consummate the transactions contemplated hereby. The
execution and delivery by Buyer of this Agreement, the performance by Buyer of its obligations
hereunder and the consummation by Buyer of the transactions contemplated hereby have been
duly authorized by all requisite action on the part of Buyer. This Agreement has been duly
executed and delivered by Buyer, and (assuming due authorization, execution and delivery by
Seller_and Parent) this Agreement constitutes a legal, valid and binding obligation of Buyer,
enforceable against Buyer in accordance with its terms, except as such enforceability may be
limited by bankruptcy, insolvency, reorganization, moratorium or similar Laws affecting
creditors’ rights generally and by general principles of equity (regardless of whether enforcement
is sought in a proceeding at law or in equity).

Section 4.02. Seetion4-02-No Conflicts; Consents. The execution, delivery and
performance by Buyer of this Agreement, and the consummation of the transactions
contemplated hereby, do not and will not: (a) result in a violation of any provision of the
organizational documents of Buyer; (b) result in a violation of any provision of any Law or
Governmental Order applicable to Buyer; or (c) require the consent, notice or other action by any
Person.

Section 4.03. Seetion4-03-Investment Purpose. Buyer is acquiring the Membership
Interests solely for its own account for investment purposes and not with a view to, or for offer or
sale in connection with, any distribution thereof. Buyer acknowledges that the Membership
Interests are not registered under the Securities Act of 1933, as amended, or any state securities
laws, and that the Membership Interests may not be transferred or sold except pursuant to the
registration provisions of the Securities Act of 1933, as amended or pursuant to an applicable
exemption therefrom and subject to state securities laws and regulations, as applicable. Buyer is
able to bear the economic risk of holding the Membership Interests for an indefinite period
(including total loss of its investment), and has sufficient knowledge and experience in financial
and business matters so as to be capable of evaluating the merits and risk of its investment.

Section 4.04. Section4-04-Brokers. Neither BuyernoranyAffiliate of Buyerhaspaid-
or-become-obligated-to-pay-anyThere is no fee or commission_payable by Buyer or an Affiliated

26
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of Buyer to any broker, finder, investment banker or intermediary that has been retained by or is
authorized to act on behalf of Buyer or any of its Affiliates for or on account of the transactions
contemplated by this Agreement for which Seller or Parent could reasonably be expected to be
liable.

Section 4.05. Seetion4-05-Sufficiency of Funds. Buyer has sufficient cash on hand or
other sources of immediately available funds to enable it to make payment of the Closing
Purchase PriceConsideration and consummate the transactions contemplated by this Agreement.

Section 4.06. Seetion4-06-USA PATRIOT Act. No Person Affiliated with Buyer or, to
itsBuyer’s knowledge, that makes funds available to Buyer or any Affiliate of Buyer in order to
allow Buyer to fulfill its obligations under this Agreement or for the purpose of funding any
purchase price hereunder is: (i) a Person listed in the annex to Executive Order No. 13224 (2001)
issued by the President of the United States (Executive Order Blocking Property and Prohibiting
Transactions with Persons Who Commit, Threaten to Commit, or Support Terrorism), or a
Person with whom a citizen of the United States is otherwise prohibited to engage in transactions
by any trade embargo, economic sanction, or other prohibition of United States law, regulation,
or Executive Order of the President of the United States; (ii) named on the List of Specially
Designated Nationals and Blocked Persons maintained by the U.S. Office of Foreign Assets
Control or on any other similar list maintained by the U.S. Treasury Department, Office of
Foreign Assets Control pursuant to any Law, including, without limitation, trade embargo,
economic sanctions, or other prohibitions imposed by Executive Order of the President of the
United States; (ii1) a non-U.S. shell bank or is providing banking services indirectly to a non-U.S.
shell bank; (iv) a senior non-U.S. political figure or an immediate family member or close
associate of such figure; or (v) otherwise prohibited from investing in Seller_or Parent pursuant to
applicable anti-money laundering, anti-terrorist and asset control Laws, regulations, rules or
orders of any relevant jurisdiction.

Section 4.07. Seetion4-07Independent Investigation. Buyer has conducted its own
independent investigation, review and analysis of the Membership Interests and the business,
results of operatrons prospects condrtlon (ﬁnancral or otherwrse) or assets of the Company—aﬁel—

AR—"HGLE—I—H—of—tthsjA:greemeﬂt—aﬂd—éb) none of Seller Mthe Company or any other Person

has made any representation or warranty as to Seller, Parent, the Company or this Agreement,

except as expressly set forth in ARTICLE III of this Agreement_or in any certificates delivered
pursuant to this Agreement.

ARTICLE V
COVENANTS

Section 5.01. Conduct of Business Prior to the Closing.
(a) Seetton s 4 —Fromthe

Execution Date until the Closing, except as otherwise provided in this Agreement or

27
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consented to in writing by Buyer (which consent shall not be unreasonably withheld or
delayed), Seller shall, and shall cause the Company and the Subsidiary to: (ai) conduct the
business of the Company and of the Subsidiary in the ordinary course of business; anéd-
(bii) use commercially reasonable efforts to maintain and preserve intact the current
assets properties organlzatlon business and franchise of the Company and the

w From the Executlon Date

until the Closing Date, except as consented to in writing by Buyer (which consent shall
not be unreasonably withheld or delayed), Seller shall not cause or permit the Company

or the Subsidiary to take any action or omit to take any action that sweuld-have-a-material-

Section 5.02. Seetion5-02-Access to Information. From the Execution Date until the
Closing, Seller and Parent shall, and shall cause the Company_and the Subsidiary to: (a) afford
Buyer and its Representatives reasonable access to and the right to inspect all of the properties,
assets, premises, books and records contracts agreements and other documents and data related

to the Company_and

MMQ (b) furnlsh Buyer and its Representatlves w1th such ﬁnanc1al
operating and other data and information related to the Company and to the Subsidiary as Buyer

28
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or any of its Representatives may reasonably request; and (c¢) instruct the Representatives of

Seller, Parent, the Company and the CempanySubsidiary to cooperate with Buyer in the

foregoing; provided, however, that any such activities shall be conducted during normal business
hours upon reasonable advance notrce to Seller under the supervrslon of Seller’s personnel—aﬁel—

Notw1thstand1ng anythlng to the contrary in thls Agreement Herthemgn_e_Qf Seller—ner.m
the Company shall be required to disclose any information to Buyer if such disclosure would, in
Seller’s sole discretion: (x) jeopardize any attorney-client or other privilege; or (y) contravene
any applicable Law, fiduciary duty or binding agreement entered into prior to the Execution Date.
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Authority. peither Biver. Recd rrnt ller h11 nd Seller shall cause th
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Section 5.05. Seetion5-65-Closing Conditions. From the Execution Date until the
Closing, each party hereto shall, and Receiver, Seller and Parent shall cause the Company_and the
Subsidiary to, use commercially reasonable efforts to take such actions as are necessary or
desirable to expeditiously satisfy the closing conditions set forth in ARTICLE VI hereof.

Section 5.06. Seetion5-06-Further Assurances. From and after the Execution Date and
through and including the ninetieth-(90%)-calendar-daydate that is five (5) vears following the
Closing Date, each of the Parties shall, and shall cause their respective Affiliates to, execute and
deliver such additional documents, instruments, conveyances and assurances, and take such
further actions as may be reasonably required to carry out the provisions hereof and give effect to
the transactions contemplated by this Agreement.
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Section 5.08. Seetion5-09-Assignments and Transfers. Owner shall not grant, transfer
or convey the whole or any portion of its right, title and interest in and to the Property or the

Company to a thﬁéparty(ﬂpmmfem&@mwri)—mﬂessiﬁaﬂsfere%@“meeemermeﬂmﬂfe&

QMWMMWM
unless such Person (“Transferee Owner”) expressly agrees to assume all of the obligations of

Owner under this Agreement with respect to the Royalty Consideration (including, without
hrnrtatron Seller S and Owner’s obhgatlons under SeeHens%%SﬂMM 5.07-

ex).

Upon and followmg any such transfer to a Transferee Owner all references in this Agreement to
“Owner” shall be deemed to include such Transferee Owner.
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in fore th losing_Date _and en fter_th losing Dat th mntthtl

(e) Seetion51+0-Fransfer Faxes—All transfer, documentary, sales, use,

stamp, registration, value added-and-othersuchtaxes—andfees(ineladingany penalties
and-interest), real property transfer and other similar Taxes incurred in connection with
this Agreement Greladinganyreal propertytransfer-tax—and-any-othersimtlartax)-shall
be borne and paid 50% by Buyer_and 50% by Seller when due. Buyer shall;at-its-ewn-
expense;_prepare and timely file any tax—returnor-other-doeumentTax Return required to
be filed with respect to such taxes-er+eesTaxes (and Seller shall cooperate with respect

thereto as necessaw)w
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announcement of, or knowingly encourage, facilitate or assist, any proposal or inquiry

shall cause the Seller Parties to). (A) cease, and cause to be terminated all existing,
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riting of an nt rrin nt to th te_of this Agreement but before the Closin
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a includin th in Dat th tth1 rel : hall in llr t tive an
ARTICLE VI
CONDITIONS TO CLOSING
Section 6.01. Seetion6-0+-Conditions to Obligations of All Parties. The obligations of

each Party to consummate the transactions contemplated by this Agreement shall be subject to
the fulfillment, at or prior to the Closing, of each of the following conditions:

(a) The Court shall have issued the Approval Order_and the Approval Order
shall be unnapealable.

(b) No Governmental Authorlty shall have enacted, 1ssued promulgated
enforced or entered, o . any

Governmental Order Wthh +s—m—e£feet—aﬂd—has or mg rgasggal;!g t_]agg the effect of
making the transactions contemplated by this Agreement illegal or prohibiting
consummation of such transactions.

Section 6.02. Seetion6-02-Conditions to Obligations of Buyer. The obligations of
Buyer to consummate the transactions contemplated by this Agreement shall be subject to the
fulfillment or Buyer’s waiver, at or prior to the Closing, of each of the following conditions:

(a) The representatlons and warrant1es of Seller_and_Bar_ent contalned in

shall be true and correct in all material respects as of the dalc_the_QLand_as_Qﬂhc_Clos1ng
Date with the same effect as though made at and as of sueh-datethe Closing Date (except
those representations and warranties that address matters only as of a specified date,
which shall be true and correct in all material respects as of that spe01ﬁed date)._Each of Qf

(c) (b)y-Buyer shall have received a certificate, dated the Closing Date and
signed by the Receiver, that the conditions set forth in Section 6.01(a) and (h), and
Section 6.02(a), (b), (d) and (e) have been satisfied.

(d)  No Material Adverse Effect shall have occurred.

37
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()  The New JDS Agreement shall be in full force (except for certain
r11nththall me_effecti n_Closin rantt thtrmthrman

1) te)-Seller shall have delivered, or caused to be delivered, to Buyer
certificates evidencing the Membership Interests, free and clear of Encumbrances, duly
endorsed in blank or accompamed by stock powers or other instruments of transfer duly

Section 6.03. Seetion-6-03-Conditions to Obligations of Seller_and Parent. The
obligations of Seller and Parent to consummate the transactions contemplated by this Agreement
shall be subject to the fulfillment, or Seller_or Parent’s waiver, at or prior to the Closing, of each
of the following conditions:

(a) The representations and warranties of Buyer contained in ARTICLE IV

correct in all material respects as of the datc_hcrcgﬂand_as_Qf_thc_Closmg Date with the
same effect as though made at and as of sueh—datethe Closing Date (except those
representations and warranties that address matters only as of a specified date, which shall
be true and correct in all materlal respects as of that specified date). Each Qf the
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in this Agreement to be performed or complied with by it on or prior to the Closing Date-

by Seller : ; .
(©) m&;
ments t liver nt t tion 2.04
ARTICLE VII
INDEMNIFICATION

Section 7.01. Seetion76+-Survival. Subject to the limitations and other provisions of
this Agreement, the representations and warranties contained herein shall survive the Closing and

shall remain in full force and effectm%ﬂ—th&d:%&tlmﬂs—sa%{é}amnﬂ%s—fmm—th&@le%&g@a&%

www contalned in thls Agreement
that by their terms are to be performed at or prior to Closing shall not survive the-Closing-Date-
e‘eher—thaﬁ—Buyer—sM obl1gat10ns svw-%lﬁl—lcespeet—&e—pa—y—melﬁl{—ef—l%eyal—tlyL

Section 7.02. Seetion702-Indemnification Byby Seller_and Parent. Subject to the
other terms and cond1t1ons of th1s ARTICLE VII, Seller &hal—l—mdemmﬁy—Buyer 1

dng

AM against, and shall hold M_Buyerw harmless

from and against, any and all Losses incurred or sustained by, or imposed upon, any Buyer_
Indemnified Party, based upon, arising out of, with respect to or by reason of:

(a) any fraud or intentional misrepresentation committed by Seller, Parent, the
: Subsidiary:
(b) any-material breach of any of the representations or warranties of Seller or

Parent contained in this Agreement; or_in a certificate provided pursuant to this
Agreement;

¥3
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(©) any-material breach of any covenant, agreement or obligation to be
performed by Seller or Parent pursuant to this Agreement-;_

(e) any liability or obligation of Seller or any Affiliate other than with r

Section 7.03. Seetion7063-Indemnification By Buyer. Subject to the other terms and
condltlons of thls ARTICLE VII, Buyer shall 1ndemn1fy Sellerw

) against, and shall hold Seller M

harmless from and against, any and all Losses incurred or sustained by, or imposed upon, Seller
Indemnified Party based upon, arising out of, with respect to or by reason of:

(a) any fraud or intentional misrepresentation committed by Buyer;

(b) any-material breach of any of the representations or warranties of Buyer

contained in this Agreement_or in a certificate provided pursuant to this Agreement; or

(c) any-material breach of any covenant, agreement or obligation to be
performed by Buyer pursuant to this Agreement (including the failure of Buyer to timely
remit to Seller the Royalty Consideration).

Section 7.04. Seetion704-Certain Limitations. ThepartyA Buyer Indemnified Party
or Seller Indemnified Party making a claim under this ARTICLE VII is referred to, generally, as
the “Indemnified Party”, and the party against whom such claims are asserted under this
ARTICLE VII is referred to as the “Indemnifying Party”. The indemnification provided for in
Section 7.02 and Section 7.03 shall be subject to the following limitations:

(a) The Indemnifying Party shall not be liable to the Indemnified Party for

indemnification under Section 7.02(b), Section 7.02(f) or Section 7.03(b), as the case may
be, until the aggregate amount of all Losses in respect of indemnification under Section

7.02(b),_Section 7.02(f) or Section 7.03(b) exceeds three-pereent{(3-0%)of the- Closing-

Purchase—Consideration$300,000 (the “Indemnification DeduetibleBasket”), in which
event the Indemnlfylng Party shall enly-be required to pay er—b%habl%fer—l:esses—wr
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(b) The aggregate amount of all Losses for which an Indemnifying Party shall
be liable pursuant to Section 7.02(b) or Section 7.03(b) as the case may be, shall not
exceed thirty percent (30.0%) of the—Clesing Purchase CensiderationPrice (the

“Indemnlﬁcatlon Cap”)ghgm=

(©) Payments by an Indemnifying Party pursuant to Section 7.02 erand Section

7.03 in respect of any Loss shall be limited to the amount of any liability or damage that
remalns after deductmg therefrom any insurance proceeds aﬂd—aﬂy—mdemmty,—
C : o C received by

the Indemnlﬁed Party{er—tl%@emp&nﬂ n respect of any such clalmhw

MM The Indemnlﬁed Party shall use 1ts commercrally reasonable

efforts to recover under insurance policies er—indemnity—contribution—or—othersimilar
agreements—for any Losses prior to seeking indemnification from an Indemnifving Party

under this Agreement.
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Section 7.05. Section7-05-Indemnification Procedures.

(a) Third-Party Claims. If any Indemnified Party receives notice of the
assertion or commencement of any action, suit, claim or other legal proceeding made or
brought by any Person who is not a party to this Agreement or an Affiliate of a party to
this Agreement or a Representative of the foregoing (a “Third-Party Claim”) against
such Indemnified Party with respect to which the Indemnifying Party is obligated to
provide indemnification under this Agreement, the Indemnified Party shall give the
Indemnifying Party prompt written notice thereof. The failure to give such prompt
written notice shall not, however, relieve the Indemnifying Party of its indemnification
obligations, except and only to the extent that the Indemnifying Party forfeits rights or
defenses by reason of such failure. Such notice by the Indemnified Party shall describe
the Third-Party Claim in reasonable detail, shall include copies of all material written
evidence thereof and shall indicate the estimated amount, if reasonably practicable, of the
Loss that has been or may be sustained by the Indemnified Party. The Indemnifying Party
shall have the right to participate in, or by giving written notice to the Indemnified Party_
within fifteen (15) days ofits receipt of the applicable claim notice, to assume the defense
of any Third-Party Claim at the Indemnifying Party’s expense and by the Indemnifying
Party’s own counsel, and the Indemmﬁed Party shall cooperate in good faith in such

w}m&# In the event that the Indemmfylng Party assumes the defense of
any Third-Party Claim, subject to Section 7.05(b), it shall have the right to take such
action as it deems necessary to avoid, dispute, defend, appeal or make counterclaims
pertaining to any such Third-Party Claim in the name and on behalf of the Indemnified
Party. The Indemnified Party shall have the right, at its own cost and expense, to
participate in the defense of any Third-Party Claim with counsel selected by it subject to
the Indemnifying Party’s right to control the defense thereof. If the Indemnifying Party
elects not to compromise or defend such Third-Party Claim or fails to promptly notify the
Indemnified Party in writing of its election to defend as provided in this Agreement, the
Indemnified Party may, subject to Section 7.05(b), pay, compromise, defend such
Third-Party Claim and seek indemnification for any and all Losses based upon, arising
from or relating to such Third-Party Claim. Seller, Parent and Buyer shall reasonably
cooperate with each other in all reasonable respects in connection with thea proper and
adequate defense of any Third-Party Claim, including by making available (subject to the-

provisions-ef Seetion-5:04appropriate confidentiality restrictions, during normal business
hours and on at least five (5) days’ prior written notice) records relating to such

Third-Party Claim and furnishing, without expense (other than reimbursement of actual
42
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out-of-pocket expenses) to the defending party, management employees of the
non-defending party as may be reasonably necessary for the preparation of the defense of
such Third-Party Claim.

(b) Settlement of Third-Party Claims. Notwithstanding any other provision of
this Agreement, the Indemnifying Party shall not enter into settlement of any Third-Party
Claim without the prior written consent of the Indemnified Party (which consent shall not
be unreasonably withheld or delayed), except as provided in this Section 7.05(b). If a
firm offer is made to settle a Third-Party Claim without leading to liability, admission of
wrongdoing or the creation of a financial or other obligation on the part of the
Indemnified Party and provides, in customary form, for the unconditional release of each
Indemnified Party from all liabilities and obligations in connection with such Third-Party
Claim and the Indemnifying Party desires to accept and agree to such offer, the
Indemnifying Party shall give written notice to that effect to the Indemnified Party. The
Indemnified Party shall not Wlthh 1 lay its consent to the extent the terms of such

Nm the Indemmﬁed Party falls to

consent to such firm offer that conforms with the requirements described above within
fifteen (15) days after its receipt of suehthe related notice, the Indemnified Party may

continue to contest or defend such Third-Party Claim and in such event, the maximum
liability of the Indemnifying Party as to such Third-Party Claim shall not exceed the
amount of such settlement offer. If the Indemnified Party fails to consent to such firm
offer and also fails to assume defense of such Third-Party Claim, the Indemnifying Party
may settle the Third-Party Claim upon the terms set forth in such firm offer to settle such
Third-Party Claim. If the Indemnified Party has assumed the defense pursuant to Section
7.05(a), it shall not agree to any settlement without the written consent of the
Indemnifying Party (which consent shall not be unreasonably withheld or delayed).

(c) Direct Claims. Any claim by an Indemnified Party on account of a Loss
which does not result from a Third-Party Claim (a “Direct Claim”) shall be asserted by
the Indemnified Party giving the Indemnifying Party prompt written notice thereof. The
failure to give such prompt written notice shall not, however, relieve the Indemnifying
Party of its indemnification obligations, except and only to the extent that the
Indemnifying Party forfeits rights or defenses by reason of such failure. Such notice by
the Indemnified Party shall describe the Direct Claim in reasonable detail, shall include
copies of all material written evidence thereof and shall indicate the estimated amount, if
reasonably practicable, of the Loss that has been or may be sustained by the Indemnified
Party. The Indemnifying Party shall have thirty (30) days after its receipt of such notice
to respond in writing to such Direct Claim. During such thirty (30)-day period, the
Indemnified Party shall allow the Indemnifying Party and its professional advisors to
investigate the matter or circumstance alleged to give rise to the Direct Claim, and
whether and to what extent any amount is payable in respect of the Direct Claim and the
Indemnified Party shall assist the Indemnifying Party’s investigation by giving such
information and assistance (including access to the Company’s premises and personnel
and the right to examine and copy any accounts, documents or records) as the
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Indemnifying Party or any of its professional advisors may reasonably request. If the
Indemnifying Party does not so respond within such thirty (30)-day period, the
Indemnifying Party shall be deemed to have rejected such claim, in which case the
Indemnified Party shall be free to pursue such remedies as may be available to the
Indemnified Party on the terms and subject to the provisions of this Agreement.

Tax C Wﬁllm 1 by Section 5.09
Section 7.06. Seetion706-Tax Treatment of Indemnification Payments. All
indemnification payments made under this Agreement shall be treated by the parties as an

adjustment to the Closing Purchase PriceConsideration for taxTax purposes, unless otherwise
required by Law.

Section 7.07. Seetion707Exclusive Remedies. Subject to Section 9.11, the parties
acknowledge and agree that their sole and exclusive remedy with respect to any and all claims
(other than claims arising from-intentional fraud on the part of a party hereto in connection with
the transactions contemplated by this Agreement) for any breach of any representation, warranty,
covenant, agreement or obligation set forth herein or otherwise relating to the subject matter of
this Agreement, shall be pursuant to the indemnification provisions set forth in this ARTICLE
VIL In furtherance of the foregoing, each party hereby waives, to the fullest extent permitted
under Law, any and all rights, claims and causes of action for any breach of any representation,
warranty, covenant, agreement or obligation set forth herein or otherwise relating to the subject
matter of this Agreement it may have against the other parties hereto and their Affiliates and each
of their respective Representatives arising under or based upon any Law, except pursuant to the
indemnification provisions set forth in this ARTICLE VII. Nothing in this Section 7.07 shall
limit any Person’s right to seek and obtain any equitable relief to which any Person shall be
entitled pursuant to Section 9.11 or to seek any remedy on account of-intentional fraud by any
party hereto.
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ARTICLE VIII
TERMINATION

Section 8.01. Seetion&-0+-Termination. This Agreement may be terminated at any time
prior to the Closing:

(a) by the mutual written consent of Seller and Buyer;

(b) by Buyer by written notice to Seller any time before Closing if:

(1) Buyer is not then in breach of any provision of this Agreement and
there has been a—material breach, inaccuracy in or failure to perform any
representation, warranty, covenant or agreement made by Seller_or Parent
pursuant to this Agreement that would give rise to the failure of any of the
conditions specified in ARTICLE VI and such breach, inaccuracy or failure gither
(A) cannot be cured by Seller or Parent by the Drop Dead Date: or(B) is not cured

ithi 20) Busi r ; int by Seller of wri ice :

or

(11) any of the conditions set forth in Section 6.01 or Section 6.02 shall
not have been fulfilled by the Drop Dead Date, unless such failure shall be due to
the failure of Buyer to perform or comply with any of the covenants, agreements
or conditions hereof to be performed or complied with by it prior to the Closing;

(©) by Seller by written notice to Buyer any time before Closing if:

(1) Seller isand Parent are not then in breach of any provision of this
Agreement and there has been a—matertal breach, inaccuracy in or failure to
perform any representation, warranty, covenant or agreement made by Buyer
pursuant to this Agreement that would give rise to the failure of any of the
conditions specified in ARTICLE VI and such breach, inaccuracy or failure either

(A) cannot be cured by Buyer by the Drop Dead Date: or_(B) is not cured within
twenty (20) Business Days after receipt by Buyer of written notice thereof,

(11) any of the conditions set forth in Section 6.01 or Section 6.03 shall
not have been fulfilled by the Drop Dead Date, unless such failure shall be due to
the failure of Seller or Parent to perform or comply with any of the covenants,
agreements or conditions hereof to be performed or complied with by it prior to
the Closingsz, or

ilwli ion 5.10 and he Termination F | the S .
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(d) by Buyer or Seller, by written notice to the other Party any time before
Closing, in the event that:

(1) there shall be any Law that makes consummation of the
transactions contemplated by this Agreement illegal or otherwise prohibited under
Lawz, or

(i)  any Governmental Authority shall have issued or threatened in
writing to issue a Governmental Order restraining or enjoining the transactions
contemplated by this Agreement;—and—sueh—Governmental—Order—shall—have-

become e men i penb o

Section 8.02. Seetion8-02-Effect of Termination. In the event of the termination of
this Agreement in accordance with this Axtiele ARTICLE VIII:

(a) this Agreement shall forthwith become void and have no effect, and there
shall be no 11ab111ty on the part of any Party g; LLIQJL nggggggg Aﬂj];gtgg or_their

except (1) as set forth in Section 3 594—& this ARTICLE VIII and ARTICLE IX hereof
and(and any related definitional provisions set forth in ARTICLE I) and (ii) that nothing

herein shall relieve any Party from 11ab111ty for any 1ntent10na1 breach of any previsien-
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1ver in the same manner and at the same time as the purchase e _and e
consideration is paid to Seller or its Affiliates pursuant to the applicable
sition T -
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ARTICLE IX
MISCELLANEOUS

Section 9.01. Seetion9-01-Expenses. Except as otherwise expressly provided herein, all
costs and expenses, including, without limitation, fees and disbursements of counsel, financial
advisors and accountants, incurred in connection with this Agreement and the transactions
contemplated hereby shall be paid by the party incurring such costs and expenses, whether or not
the Closing shall have occurred.

Section 9.02. Seetion9-02-Notices. All notices, requests, consents, claims, demands,
waivers and other communications hereunder shall be in writing and shall be deemed to have
been given: (a) when delivered by hand (with written confirmation of receipt); (b) when received
by the addressee if sent by a nationally recognized overnight courier (receipt requested); (c) on
the date sent by facsimile or e-mail of a PDF document (with confirmation of transmission) if
sent during normal business hours of the recipient, and on the next Business Day if sent after
normal business hours of the recipient; or (d) on the third (3rd) Business Day after the date
mailed, by certified or registered mail, return receipt requested, postage prepaid. Such
communications must be sent to the respective parties at the following addresses (or at such other
address for a party as shall be specified in a notice given in accordance with this Section 9.02):

c/o Platinum Partners

230 Park Avenue, 10" Floor, Suite 135

New York, NY 10169

Facsimile:  (212) 582-2424

E-mail: bweisenberg@platinumlp.com
Attention: Brent Weisenberg, General Counsel

il which shall : o
" ) Otterbourg P.C.
' 230 Park Avenue
New York, NY 10169

Facsimile:  (212) 682-6104
f

E-mail: pberg@otterbourg.com
Attention: Philip C. Berg, Esq.

If to Seller or Parent:

If to Buyer: fe}Zanhav Holding LL.C

Facsimile: —
212-838-9603

2



Case 1:16-cv-06848-BMC Document 364-3 Filed 08/06/18 Page 75 of 96 PagelD #: 8647

E-mail: —

: kin@gabriclcapital
Attention:  fe]. Ezra Merkin

with a copy to_(which shall not constitute notice): fe

Dechert LIP

1900 K Street, NW
Washington, DC 20006
Facsimile: 41 (202) 261-3333

Andre Weiss
mail ! s |

Section 9.03. Seetion9-03-Interpretation. For purposes of this Agreement: (a) the
words “include,” “includes” and “including” shall be deemed to be followed by the words
“without limitation”; (b) the word “or” is not exclusive; and (c) the words “herein,” “hereof,”
“hereby,” “hereto” and ‘“hereunder” refer to this Agreement as a whole. Unless the context
otherwise requires, references herein: (x) to Articles, Sections, Schedules and Exhibits mean the
Articles and Sections of,_and Schedules and Exhibits attached to, this Agreement; (y) to an
agreement, instrument or other document means such agreement, instrument or other document
as amended, supplemented and modified from time to time to the extent permitted by the
provisions thereof; and (z) to a statute means such statute as amended from time to time and
includes any successor legislation thereto and any regulations promulgated thereunder. This
Agreement shall be construed without regard to any presumption or rule requiring construction or
interpretation against the party drafting an instrument or causing any instrument to be drafted.
Any_Schedules and Exhibits referred to herein shall be construed with, and as an integral part of,
this Agreement to the same extent as if they were set forth verbatim herein.

Section 9.04. Seetion9-04-Headings. The headings in this Agreement are for reference
only and shall not affect the interpretation of this Agreement.

Section 9.05. Seetion9-05-Severability. If any term or provision of this Agreement is
invalid, illegal or unenforceable in any jurisdiction, such invalidity, illegality or unenforceability
shall not affect any other term or provision of this Agreement or invalidate or render
unenforceable such term or provision in any other jurisdiction. Upon such determination that any
term or other provision is invalid, illegal or unenforceable, the parties hereto shall negotiate in
good faith to modify this Agreement so as to effect the original intent of the parties as closely as
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possible in a mutually acceptable manner in order that the transactions contemplated hereby be
consummated as originally contemplated to the greatest extent possible.

Section 9.06. Seetion9-06-Entire Agreement. This Agreement constitutes the sole and
entire agreement of the Parties with respect to the subject matter contained herein, and
supersedes all prior and contemporaneous representations, warranties, understandings and
agreements, both written and oral, with respect to such subject matter.

Section 9.07. Seetion9-067-Successors and Assigns. This Agreement shall be binding
upon and shall inure to the benefit of the Parties hereto and their respective successors and
permitted assigns. Neither Party may assign its rights or obligations hereunder without the prior
written consent of the other party, which consent shall not be unreasonably withheld or delayed.
No assignment shall relieve the assigning party of any of its obligations hereunder.

Section 9.08. Seetion9-08-No Third-partyParty Beneficiaries. Except as provided in
ARTICLE VIl_and in ARTICLE VIII, this Agreement is for the sole benefit of the Parties and
their respective successors and permitted assigns and nothing herein, express or implied, is
intended to or shall confer upon any other Person or entity any legal or equitable right, benefit or
remedy of any nature whatsoever under or by reason of this Agreement.

Section 9.09. Seetion9-09-Amendment and Modification; Waiver. This Agreement
may only be amended, modified or supplemented by an agreement in writing signed by each
party hereto. No waiver by any Party of any of the provisions hereof shall be effective unless
explicitly set forth in writing and signed by the Party so waiving. No waiver by any Party shall
operate or be construed as a waiver in respect of any failure, breach or default not expressly
identified by such written waiver, whether of a similar or different character, and whether
occurring before or after that waiver. No failure to exercise, or delay in exercising, any right,
remedy, power or privilege arising from this Agreement shall operate or be construed as a waiver
thereof; nor shall any single or partial exercise of any right, remedy, power or privilege hereunder
preclude any other or further exercise thereof or the exercise of any other right, remedy, power or
privilege.

Section 9.10. Seetion-9-10-Governing Law; Submission to Jurisdiction; Waiver of
Jury Trial.

(a) This Agreement shall be governed by and construed in accordance with
the internal laws of the State of New York without giving effect to any choice or conflict
of law provision or rule (whether of the State of New York or any other jurisdiction).

(b) ANY LEGAL SUIT, ACTION OR PROCEEDING ARISING OUT OF
OR BASED UPON THIS AGREEMENT, THE OTHER TRANSACTION
DOCUMENTS OR THE TRANSACTIONS CONTEMPLATED HEREBY OR
THEREBY SHALL BE BROUGHT IN THE UNITED STATES DISTRICT COURT OF
THE EASTERN DISTRICT OF NEW YORK (OR IF JURISDICTION IS NOT
AVAILABLE IN SUCH COURT, THEN IN THE STATE COURT OF NEW YORK
SITTING IN MANHATTAN), AND EACH PARTY IRREVOCABLY SUBMITS TO
THE EXCLUSIVE JURISDICTION OF SUCH COURTS IN ANY SUCH SUIT,
ACTION OR PROCEEDING. SERVICE OF PROCESS, SUMMONS, NOTICE OR

30
5230607.1



Case 1:16-cv-06848-BMC Document 364-3 Filed 08/06/18 Page 77 of 96 PagelD #: 8649

OTHER DOCUMENT BY MAIL TO SUCH PARTY’S ADDRESS SET FORTH
HEREIN SHALL BE EFFECTIVE SERVICE OF PROCESS FOR ANY SUIT, ACTION
OR OTHER PROCEEDING BROUGHT IN ANY SUCH COURT. THE PARTIES
IRREVOCABLY AND UNCONDITIONALLY WAIVE ANY OBJECTION TO THE
LAYING OF VENUE OF ANY SUIT, ACTION OR ANY PROCEEDING IN SUCH
COURTS AND IRREVOCABLY WAIVE AND AGREE NOT TO PLEAD OR CLAIM
IN ANY SUCH COURT THAT ANY SUCH SUIT, ACTION OR PROCEEDING
BROUGHT IN ANY SUCH COURT HAS BEEN BROUGHT IN AN INCONVENIENT
FORUM.

(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY
CONTROVERSY WHICH MAY ARISE UNDER THIS AGREEMENT OR THE
OTHER TRANSACTION DOCUMENTS IS LIKELY TO INVOLVE COMPLICATED
AND DIFFICULT ISSUES AND, THEREFORE, EACH SUCH PARTY
IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE
TO A TRIAL BY JURY IN RESPECT OF ANY LEGAL ACTION ARISING OUT OF
OR RELATING TO THIS AGREEMENT, THE OTHER TRANSACTION
DOCUMENTS OR THE TRANSACTIONS CONTEMPLATED HEREBY OR
THEREBY. EACH PARTY TO THIS AGREEMENT CERTIFIES AND
ACKNOWLEDGES THAT (A) NO REPRESENTATIVE OF ANY OTHER PARTY
HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER
PARTY WOULD NOT SEEK TO ENFORCE THE FOREGOING WAIVER IN THE
EVENT OF A LEGAL ACTION, (B) SUCH PARTY HAS CONSIDERED THE
IMPLICATIONS OF THIS WAIVER, (C) SUCH PARTY MAKES THIS WAIVER
VOLUNTARILY, AND (D) SUCH PARTY HAS BEEN INDUCED TO ENTER INTO
THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS
AND CERTIFICATIONS IN THIS SECHONSection 9.10(c).

Section 9.11. Seetion9-11-Specific Performance. The partiesParties agree that

irreparable damage would occur if any provision of this Agreement were not performed in
accordance with the terms hereof and that the partiesParties shall be entitled to specific
performance of the terms hereof, in addition to any other remedy to Wthh they are entrtled at law

Section 9.12. Seetion9-12-Counterparts. This Agreement may be executed in
counterparts, each of which shall be deemed an original, but all of which together shall be
deemed to be one and the same agreement. A signed copy of this Agreement delivered by
facsimile, e-mail or other means of electronic transmission shall be deemed to have the same
legal effect as delivery of an original signed copy of this Agreement.

Section 9.13. Seetion9-13-Non-recourse. This Agreement may only be enforced
against, and any claim, action, suit or other legal proceeding based upon, arising out of, or related
to this Agreement, or the negotiation, execution or performance of this Agreement, may only be
brought against the entities that are expressly named as Parties hereto (including their respective
successors and assigns, Owner and any Transferee Owner) and then only with respect to the
specific obligations set forth herein with respect to such entityentities. No past, present or future

31
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director, officer, employee, incorporator, manager, member, partner, stockholder, Affiliate, agent,
attorney or other Representative of any Party hereto or of any Affiliate of any Party hereto, or any
of their successors or permitted assigns, shall have any liability for any obligations or liabilities
of any party hereto under this Agreement or for any claim or Aetienaction based on, in respect of
or by reason of the transactlons contemplated herebyw

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the Parties have caused this Purchase, Sale and Royalty
Agreement to be executed as of the date first written above by their respective officers thereunto
duly authorized.

PLATINUM PARTNERS CREDIT OPPORTUNITIES
MASTER FUND LP

By
Name:
Title:

BUYER—NAMEIMELANIE L. CYGANOWSKI (as

Name:
Title:
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Exhibit A

Deseription-ofthe-Property
[See attached.|
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[EXECUTION COPY]
ZANHAV HOLDINGS LLC
c/o Gabriel Capital Corp.
445 Park Avenue, 17th Floor
New York, NY 10022

August 2, 2018

Hon. Melanie Cyganowski

Otterbourg P.C.

230 Park Avenue

New York, NY 10169-0075

Re: Supplemental Proposal | Project Midas

Dear Hon. Melanie Cyganowski:

We refer to the certain letters dated as of July 3, 2018 and July 17, 2018 and the email
dated July 22, 2018 from or on behalf Zanhav Holding LLC (the “Buyer” “us” or “we”) to
Richard Saltzman re: Project Midas (the “Prior Zanhav Bids”). Capitalized terms not defined
herein shall have the meaning ascribed to them in the Agreement (as such term is defined in the
Prior Zanhav Bids).

We hereby present, for your consideration, as a supplement to the terms of our Prior
Zanhav Bids, the proposal outlined below. We believe that such proposal constitutes a clearly
superior bid in contrast to the Centerbridge deal that you accepted. We also urge you to adjourn
the objection date in the pending motion for approval of the sale of the Abdala Tailings Dam to
the Centerbridge Parties to enable that process to continue.

1. Consideration. With reference to the extremely limited information included in your
“DECLARATION IN SUPPORT OF MOTION TO APPROVE SALE OF ABDALA,”
we hereby make the following offer:

Zanhav shall acquire the Abdala Tailings Dam for purchase consideration of: (i) $30
million in cash at closing, plus (ii) an additional $5.0 million, creditable against future
royalty payments, conditioned on near-term resource testing of the Tailings Dam
resulting in a head grade of at least nine (9) grams per ton, plus (iii) a royalty of 7.5% of
the ounces of gold processed for the account of Zanhav from the Abdala Tailings Dam
after a Threshold Amount of 128,625 ounces (calculated to allow Zanhav also to achieve
a 3.0x multiple of invested capital).

Our proposal is conditioned on the Centerbridge Superior Offer Termination Fee or any
other break-up fee arrangement being disallowed. It is our view that the approval of such
an arrangement in what has clearly been a one-sided arrangement would be patently
unfair to the Buyer and to the Platinum investors.

We believe that there can be no real dispute that our revised proposal is financially
superior to the Centerbridge arrangement. By referencing the metric for return on
invested capital that you used in your Declaration, our proposal would return nearly 2.2X
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Platinum's invested capital, far superior to the 1.8X return that you found compelling in
accepting the Centerbridge proposal.

We also note that we have previously provided you material evidencing the expertise and
experience of our team and further note that our Project would be led by Elliott Bertram
and JDS Mining. Inasmuch as you had never queried our capabilities, we assume that
our capabilities are completely satisfactory to you.

We are making our proposal, as described below available only until August 6, 2018, at 5
pm, New York time. The failure to accept our new proposal by that time accompanied by
an a standard binding agreement to deal with the Buyer exclusively through August 24,
2018, at 5 pm, New York time, would render our entire proposal null and void.

2. Timing to Signing. Based on the feedback received from Houlihan Lokey regarding
minimal concerns regarding the Agreement, we remain confident that our attorneys and the
Receiver’s attorneys can work expeditiously to quickly finalize and execute the
Agreement.

3. Contact Information. If you have any questions on this letter, please contact Andre Weiss
at 917-355-8100 or andre.weiss.riverside@gmail.com.

4. Expiration. As indicated above, our proposal, unless extended in writing by us, expires
on August 6, 2018 at 5:00pm New York time.

Except as expressly amended or modified hereby, all of the terms and provisions of the
Prior Zanhav Bid shall remain unchanged and in effect in accordance with its terms.

This is our fourth bid of the second round in the sale of the Abdala Tailings Dam. For the
reasons we expect to set forth in an objection to the Motion to Approve the Sale of Abdala, we
believe that the Receiver and/or its agents have utterly failed properly to devise and implement a
sale process designed to obtain the highest price for the Abdala Tailings Dam, thereby
disadvantaging the Buyer and harming the investors in Platinum Partners Credit Opportunities
Master Fund LP. Specifically, we believe that you and your professionals failed to create a level
playing field that gave due consideration to the Prior Zanhav Bids and failed to engage
meaningfully with Zanhav and its principals as you and they obviously did with the Centerbridge
parties. Had you and they done so, we would have presented a different format reflecting the
contingencies that you found acceptable in the winning bid, and would have fashioned a proposal
plainly more attractive than the winning bid.

We note, in particular, that you had decided against conducting an industry-recognized
validation of the gold content of the tailings. All indications from you and your advisors were
that conditioning any aspect of a proposal on the results of such a validation would not be
considered favorably. We now understand from the winning bid that, contrary to the guidance
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we were given, you welcome such conditioning. We are thus able to make a proposal that
reflects the evolution in your thinking.

If you are in agreement with the terms in this proposal, as supplemented by this letter, and
desire to proceed with the Transaction on that basis, please execute from of exclusivity letter
previously provided to Richard Saltzman, indicating which consideration alternative you wish to
pursue, and return an executed copy together with an exclusivity agreement as described above to
Andre Weiss, c/o Gabriel Capital Corp, 445 Park Avenue, 17" Floor, New York, NY 10022. If
for whatever reason, you fail to accept our proposal herein, we would expect that you would engage
with us in a fashion that would create an open and balanced process and permit us to address any
concerns that you have. We look forward to hearing from you.
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Very truly yours,

ZANHAYV HOLDINGS LLC

By:  /s/J. Ezra Merkin
J. Ezra Merkin
Authorized Signatory

Agreed to and accepted as of the date set forth below by:

PLATINUM PARTNERS CREDIT
OPPORTUNITIES MASTER FUND LP

By:

Name: Hon. Melanie Cyganowski
Title: Receiver
Date:

WEST VENTURES LLC

By:

Name:
Title:
Date:
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION, |

Plaintiff,
Z No. 16-cv-6848 (BMC)

— against —

PLATINUM MANAGEMENT (NY) LLC,
PLATINUM CREDIT MANAGEMENT, L.P.,
MARK NORDLICHT, DAVID LEVY, DANIEL
SMALL, URI LANDESMAN, JOSEPH MANN,
JOSEPH SANFILIPPO, and JEFFREY SHULSE,

Defendants.

ZANHAV HOLDING LLC and PIPING
BROOK LLC,

Objectors.

OBJECTORS ZANHAYV HOLDING LLC’S AND PIPING BROOK LLC’S
REQUEST FOR PRODUCTION OF DOCUMENTS TO THE RECEIVER

Pursuant to Rules 26 and 34 of the Federal Rules of Civil Procedure, Objectors Zanhav
Holding LLC (“Zanhav”) and Piping Brook LLC (“Piping Brook” and collectively, “Objectors™)
hereby request that the Hon. Melanie L. Cyganowski, as the duly appointed Receiver of the
Platinum Entities (the “Receiver”), produce the following documents for inspection and copying
at the offices of Dechert LLP, 1095 Avenue of the Americas, New York, New York 10036, or at
such other location upon which the Objectors and the Receiver may mutually agree, at a time to
be determined by the Objectors and the Receiver in connection with the Court’s hearing on the
Receiver’s pending Motion for Entry of an Order Approving the Sale of the Receivership’s

Rights in and to the Gold Tailings Pond Known as “Abdala”.
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DEFINITIONS

1. “Affiliate” of any person shall mean any person that directly or indirectly
controls, is controlled by, or is under common control with such person. As used in this
definition, “controls” (including, with its correlative meanings, “controlled by” and “under
common control with”) means possession, directly or indirectly, of power to direct or cause the
direction of management or policies (whether through ownership of securities, partnership, or
other ownership interests, by contract or otherwise). As to limited partnerships, this definition
shall include the general partners and limited partners thereof and any of their Affiliates. As to
limited liability companies, this definition shall include the members thereof and any of their
Affiliates.

2. The “Receiver’s Declaration” shall refer to the Declaration of Melanie L.
Cyganowski, As Receiver, in Support of Motion to Approve Sale of Abdala and to Pay Brazilian
Counsel from the Sale Proceeds dated July 27, 2018. (ECF No. 357-1.)

3. The “Receiver” shall refer to the Hon. Melanie L. Cyganowski, as the duly
appointed Receiver of the Platinum Entities, as well as any counsel, financial advisors, or any
other professionals retained by the Receiver.

4. The “Abdala Tailings Project” shall refer to the Platinum Receivership’s rights to
extract gold for a period of ten years from a certain tailings pond near Cuiababa, Brazil, as
referenced in paragraph 8 of the Receiver’s Declaration. (See ECF No. 357-1 at 4.)

5. The “Centerbridge Bid” shall refer to any bid or series of bids for the Abdala
Tailings Project made by the Centerbridge Partners, L.P. or any Affiliate thereof.

0. The “PSRA” shall refer to that Purchase, Sale and Royalty Agreement among

Platinum Partners Opportunities Master Fund LP, West Ventures LLC, CB Midas Holdings,
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LLC and CB Midas Brazil Participages Ltda. dated as of July 24, 2018, as referenced in
paragraph 28 of the Receiver’s Declaration. (See ECF No. 357-1 at 11.)

7. The “Platinum PSRA Parties” shall refer to Platinum Partners Opportunities
Master Fund LP and West Ventures LLC, as well as any Affiliate thereof.

8. The “Centerbridge PSRA Parties” shall refer to CB Midas Holdings, LLC, CB
Midas Brazil Participa¢des Ltda. and any Affiliate thereof.

9. The “Second Round Bids” shall refer to the final bids for the Abdala Tailings
Project, as referenced in paragraph 23 of the Receiver’s Declaration. (See ECF No. 357-1 at 9.)

10. The “Zanhav Revised Bid” shall refer to the bid of Zanhav Holding LLC dated
August 2, 2018.

11. “Communication” shall mean any transfer of information of any type, written,
oral, electronic, or otherwise.

12. “Document” shall be interpreted in the broadest sense and includes, but is not
limited to, all written, printed, photocopied, computer generated, or electronically transmitted
materials, including e-mails, attachments to e-mails, voicemails, writings, publications,
messages, text messages, communications, facsimiles, computer tapes, microfilm or microfiche,
drawings, graphs, charts, photographs, and other data compilations from which information can
be obtained and translated if necessary, by you into reasonably useable and searchable form,
including information in native format. A draft or non-identical copy is considered a separate
document. The term “document” includes generally any kind of document that is now, or
formerly was, in your possession, custody, or control, or that was known to you to exist, or that
you can locate or discover by reasonably diligent efforts.

13. “You” and “Your” shall mean the person or entity responding to these requests.
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INSTRUCTIONS

1. Receiver shall produce every document described in the specific requests set forth
below in their respective possession, custody, or control.

2. “And” and “or” shall be construed both disjunctively and conjunctively in order to
bring within the scope of these discovery requests all responses that might otherwise be
construed to be outside their scope.

3. “Any” and “all” shall be construed to mean “any and all.”

4, The use of the singular shall be deemed to include the plural, and the use of one

gender shall include the other, as appropriate in context.

5. “Including” shall be construed to mean “including without limitation.”

6. All drafts of responsive Documents must be produced, as well as non-identical
copies.

7. If any document requested herein is withheld on the basis of any claim of

privilege or pursuant to any other legal doctrine, in lieu of producing such document, You must
provide a written statement: (i) describing the nature of the document (e. g., letter, memorandum,
minutes, telegram, notes, etc.); (i) specitying the date on which the document was prepared; (iii)
identifying the person(s) who prepared or authored the document including their job titles; (iv)
identifying the person(s) to whom the document was sent, copied, or shown including their job
titles; (v) identifying the document’s present location and custodian; (vi) setting forth the subject
matter of the document; (vii) stating the basis upon which the asserted privilege is claimed; and

(viii) identifying the requests to which the document is responsive.
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8. If any document is not produced in full, produce it to the extent possible, and
identify each page or portion of the document withheld, and the reason that portion of the
document is being withheld.

9. Documents shall be produced as they are kept in the usual course of business or
organized and labeled to correspond to the categories in this request. All Documents shall be
produced in the file folder, envelope or other container in which the Documents are kept or
maintained by you. If, for any reason, the container cannot be produced, produce copies of all
labels or other identifying marks.

10. In responding to these requests, if you encounter any ambiguity in construing an
individual request or any definitions and instructions relevant thereto, you shall set forth the
matter or term deemed ambiguous and the construction chosen or used in responding to such
request.

11, Unless otherwise specified, the requests seek Documents and information
prepared, sent, provided, received, created, or in Your possession during, or relating to, the
period from December 13, 2017, to the present.

12. These requests are continuing in nature. If, after producing all responsive
Documents, you obtain or become aware of any additional responsive Documents, you are
required to provide such information by way of supplemental responses.

REQUESTS FOR PRODUCTION OF DOCUMENTS

1. The PSRA.

2. Any agreements relating to or referenced in the PSRA between or among any two

or more parties to the PSRA.

3. All Documents on which the Receiver or the Platinum PSRA Parties relied in

forming the decision to accept the Centerbridge Bid.

~5_
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4, All Documents on which the Receiver or the Platinum PSRA Parties relied in
forming the decision not to consider the Zanhav Revised Bid.
5. All Documents on which the Receiver or the Platinum PSRA Parties relied in

forming the decision not to accept the Zanhav Revised Bid.

0. The Second Round Bids.

7. All Documents regarding the value of (i) the Abdala Tailings Project or (ii) the
Second Round Bids.

8. All Communications between the Receiver or the Platinum PSRA Parties, on the

one hand, and any individuals or entities who made the Second Round Bids, on the other.

DECHERTLLP
By: U/ Lﬁ/"u‘@)ﬁi\/

Neil A' Steiner

Dated: New York, New York
August 3, 2018

1095 Avenue of the Americas
New York, New York 10036
neil.steiner@dechert.com
Tel.: (212) 698-3822

FFax: (212) 698-0480

Attorneys for Objectors
Zanhav Holding LLC and Piping Brook LLC
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