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March 2016
O shore Fund

Class L

Platinum Partners Value Arbitrage Fund LP (“PPVA”) is a multi-strategy fund designed to achieve significant risk-adjusted returns irrespective of the
direction of any broader market activity. PPVA deploys assets opportunistically across various strategies, including short term relative value, event driven,
and asset based finance. The General Partner believes that consistent positive returns are a function of appropriately managing downside risk and seeks
to invest in a mix of uncorrelated strategies.

*The January 2014 rate of return reflects a one time reversal of certain fees.
Unaudited; ± Estimated and subject to change. The Master Fund AUM set forth above includes approximately 60.44% of the Special Investments.

The information herein is part of a two page packet which incorporates and is qualified by disclosures on page two.  Past performance is not necessarily indicative of future performance. No repre-
sentation is made that the Fund will or is likely to achieve its objectives or that any investor will be able to avoid incurring losses.

Platinum Partners (the “Firm") is a New York based investment management group with more than $1 Billion in assets under management. The Firm
was founded in 2003 by Mark Nordlicht, an investor with over twenty years of experience in the asset management space. The Firm manages multiple
funds, including Platinum Partners Credit Opportunities Master Fund L.P. (“PPCOMF”); Platinum Partners Value Arbitrage Fund L.P. (“PPVA”); Platinum
Partners Liquid Opportunity Master Fund L.P. (“PPLO”); Marbridge Energy Finance Fund II LLC and Marbridge Energy Finance Fund International II Ltd.
(collectively, “Marbridge II”). Although each of the aforementioned funds have separate investment advisors, Mr. Nordlicht is the CIO of the investment
advisors of PPCOMF, PPVA, and PPLO . The CIO of the investment advisor of Marbridge II is a Portfolio Manager of the Firm.

Mark Nordlicht has over 20 years of experience in the investment industry
and is responsible for oversight of all trading, asset allocation and risk man-
agement on behalf of the Platinum-managed funds.  Mr. Nordlicht founded
Platinum Energy Resources and Platinum Diversified Mining, publicly traded
oil & natural gas and mining companies, respectively.  Mr. Nordlicht is also
the founder and served as non-executive Chairman of Optionable, Inc., a
brokerage firm for energy options, until May 1, 2007.  From 1997 to 2001,
Mr. Nordlicht was a founder and managing partner of West End Capital, a
New York-based money management firm.  In 1991, Mr. Nordlicht founded
Northern Lights Trading and was its general partner until 2000.  Northern
Lights Trading was a proprietary options firm based in New York which em-
ployed traders in the cotton, coffee, natural gas, crude oil, gold, and silver
option trading pits. Mr. Nordlicht graduated from Yeshiva University with a
B.A. in Philosophy.

David Levy serves as Co-Chief Investment Officer of Platinum Partners.
Mr. Levy has spent his career as an investment specialist and portfolio man-
ager.  Mr. Levy oversees over $1 billion in total investments and has directly
managed over $250 million in capital. The focus of Mr. Levy’s investments
is in asset-based lending in a variety of industries, and utilizing credit based
strategies to generate returns with less risk than traditional strategies.  Mr.
Levy co-founded Crius Energy, a publicly listed national retail energy plat-
form currently providing power to over 500,000 RCEs in the United States.
Mr. Levy’s prior experience also includes time spent in the New York City
Mayor’s office for Mayor Bloomberg and with the Chief Counsel’s office of
Senator Orrin Hatch.  Mr. Levy also serves as a member of the International
Crisis Group’s Advisory Council.  Mr. Levy holds a Bachelor of Science in
Finance from Yeshiva University.





March 2016
O shore Fund

Class L

Past performance is not necessarily indicative of future performance. This material is not an invitation to subscribe for shares or interests in any fund and is
by way of information only. Sales of shares or interests are made on the basis of the relevant offering documents only and are not offered in any jurisdiction in
which such offer or sale is not authorized.  Investors will purchase limited partnership interests in Platinum Partners Value Arbitrage Fund (USA) L.P.
(“Platinum USA”) or preferred shares in Platinum Partners Value Arbitrage Fund (International) Limited (“Platinum International”), depending on the prefer-
ence for an onshore or offshore feeder fund.  Platinum USA and Platinum International will, in turn, invest all or substantially all of their assets in the Platinum
Partners Value Arbitrage Fund L.P. (the “Master Fund”). Before any investment is made in either Platinum USA or Platinum International, investors should
review carefully the Confidential Private Offering Memorandum for such fund (collectively, the “Memoranda”).  The Memoranda describe in detail the risks
associated with making an investment in either Platinum USA or Platinum International. Investors will have the right to redeem or withdraw their interests or
shares, as the case may be, on a quarterly basis subject to certain restrictions described in the Memoranda. Investment in either feeder fund may not be
suitable for all investors and prospective investors should consult their professional advisers as to suitability, legal, tax and economic consequences of an
investment in either fund.  Reference to the “Fund” means an investment in the Master Fund through the purchase of limited partnership interests in Platinum
USA or preferred shares of Platinum International.  2015 and 2016 returns have not been audited.  Most recent month is an estimate; Year-to-date and cumu-
lative numbers and graphs include this estimate.  Returns given are for non-restricted investors who were invested in Platinum (USA) or Platinum
(International) at the beginning of the year.  Returns shown for periods prior to May 2007 represent Class A returns; from June 2007 to September 2010 rep-
resent Class I returns; Class L thereafter.  Actual returns for a particular investor may vary due to several factors including timing of investment and class.
The Strategy Performance numbers are estimates and may vary.  Certain estimations and simplifying assumptions were used to arrive at the targeted risk
allocation.  The numbers provided may not add up to the aggregate performance of the Fund.  The Strategy Performance and Target Risk Allocation numbers
may include leverage or implied leverage. Targeted Risk Allocation may change from time to time and relative to the above. Targeted Risk Allocation is up-
dated as of March 31, 2016. Please note that all allocations are approximate, are calculated based on estimated risk exposure, are not intended to be an
indication of actual fund notional exposure, and are subject to change without notice.
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To: David Levy[dlevy@platinumlp.com]; Zach Weiner[zweiner@platinumlp.com]; Rick[rickh@odcnv.com]
From: Marianne
Sent: Thur 2/18/2016 5:40:08 AM
Subject: Re: Thaw

David, 
I will send it to you tomorrow.  
I am working on the audit which Is a huge job  - I was unwilling to dedicate a lot of my or the auditors time to the project 
until I could pay their past due bill and have confidence that I could pay for the audit. $30k.  So we are behind and will 
certainly have to use the available 5 day extension to file. It will be all we can do to complete it by then.  
I submitted a draw request to Zach yesterday for funding next Tuesday.  And will be sending another one for funding on the 
1st of March.  That is as far ahead as I can see right now.  Total for those three fundings will be $450k of the needed ? 625k 
? I am not sure of the amount you and rick agreed on.  So, yes, this is an off week for funding. I think we were just looking 
for a response that the draw request was received and that funding remained on schedule.

You will hear from me tomorrow. 

Marianne

Sent from my iPad

On Feb 17, 2016, at 8:41 PM, David Levy <dlevy@platinumlp.com> wrote:

I was just kidding I know that gets lost in emails and I know how hard you guys have worked. Marianne I 
never got the equity backstory we discussed when you were in our office and really would like to get that 
sorted ASAP. I'm sorry for the ruff conditions but glad the weather and gold prices are on our side.  I was 
under the impression the funding schedule was every other week and this was an off week. Rick I do believe 
we are on the same page sorry for the bad humor on my part. 

Sent from my iPhone

On Feb 17, 2016, at 11:34 PM, Rick Havenstrite <rickh@odcnv.com> wrote:

David

I think you are a good and funny guy-  There is occasionally  something lost in e-mail translation-  This is 
meant to be as light as this tired funny fat guy can be:)

I would love to sell some gold (I know you know that- I know you know-- I know you know that).  The pad 
has been frozen down in record cold- the plant has been shut down for 3 weeks so we can sell no 
gold :) I wish I could rhyme another phrase

I will defer to Marianne if next week will work to make payroll.  She has a week off ---fortunately still unpaid 
in Arizona:)-- we are cooked if it is not next week-- like a lobster- or ugly tourist on a beach in a 
lawn chair--- just saying

At 57 years old I worked 14 hours today in 24" deep mud and ice to give your company a chance - I think that 
is also lost in the humorous  translation- that part not so funny- but no gym fees:)  Happy for 
good weather:) Trust me it still really really  sucked

Neither Marianne or I will have a check in next weeks payroll. Nor in any payroll in the fore-seeable future- 
we love this job:) Next time we will ask if we will get paid?:) Darn the bad interview skills.  
Boss said just work harder.

There will be no gold sold here for at least 3 weeks.  We are passengers-- or victims depending on how you 
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look at it:)

We are certainly on different pages.  I am glad I know you are just kidding.  This really seriously sucks :)!!!!

When you have an idea when the money might hit let us know so I can figure out exactly how to plan our 
day/week/month?  The matrix of variables is not funny and consumes an unbelievable!!!! 
amount of our time and money-  But that is why we get the big bucks:)! 

If you need help raising the money let me know:)

Rick

PS

I will say it again- this time the company has zero room for error- with the plant shut down there is no stretch 
left in the string. The timing is much much much much more serious this time. This time we can 
really lose the company- no kidding

I do know you mean it all in humor--- e-mail sucks-- I think--or does it?:) 

On Wed, Feb 17, 2016 at 6:22 PM, David Levy <dlevy@platinumlp.com> wrote:

Let's start selling some gold! 

Sent from my iPhone

On Feb 17, 2016, at 7:10 PM, Rick Havenstrite <rickh@odcnv.com> wrote:

David and Zach

Just making sure you got this.

If there are going to be complications I need to make whatever adjustments are left. 

The pad is thawing fast and we will have the plant running partially by noon tomorrow.

Rick

On Wed, Feb 17, 2016 at 7:00 AM, Rick H <rickh@odcnv.com> wrote:

With a hell of a lot of hard work in the freezing mud we will have some of the pad 
back under leach by the end of the week and a bunch more next week

The crusher was delayed until tomorrow and the goal is to crush next week- hopefully early in the week 
baring mechanical issues

I have called most of the people back from layoff- some start today

I need to make sure the money remains on schedule to avoid a mess

Rick

Sent from my iPhone

Case 1:18-cv-10936-JSR   Document 157-2   Filed 01/24/19   Page 3 of 174

mailto:dlevy@platinumlp.com
mailto:rickh@odcnv.com
mailto:rickh@odcnv.com


THIS E-MAIL IS FOR THE SOLE USE OF THE INTENDED RECIPIENT(S) AND MAY CONTAIN
CONFIDENTIAL AND PRIVILEGED INFORMATION.ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE
OR DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT THE INTENDED RECIPIENT, PLEASE
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To: Mark Nordlicht[mnordlicht@platinumlp.com]
Cc: David Steinberg[DSteinberg@platinumlp.com]
From: Dan Vickery
Sent: Fri 4/1/2016 12:46:48 AM
Subject: Re: Urigen Month End

Mark,

Around 200.

Regards,

Dan
Cell: 412-877-7944

From: Mark Nordlicht
Sent: Thursday, March 31, 2016 8:40 PM
To: Dan Vickery
Cc: David Steinberg
Subject: Re: Urigen Month End

Remind me how many total patients we need. 

Sent from my iPhone

On Apr 1, 2016, at 3:31 AM, Dan Vickery <dan.vickery@Urigen.com> wrote:

Mark,

Goal has always been 2016, but we need to average 20 patients a month from here on in, it's possible because both 
academic sites from our last trial, including Lowell, have yet to become effective. As I promised I will deliver 
a comprehensive assessment in mid April.

Regards,

Dan
Cell: 412-877-7944

From: Mark Nordlicht
Sent: Thursday, March 31, 2016 8:20 PM
To: Dan Vickery
Cc: David Steinberg
Subject: Re: Urigen Month End

When do we think trial will be completed??

Sent from my iPhone

On Apr 1, 2016, at 2:41 AM, Dan Vickery <dan.vickery@Urigen.com> wrote:

Mark,

As per my update Tuesday, there are 27 patients, January was on track, but we didn't enroll as many patients 
in February and March. The condition is reduced in winter months and those were the cold 
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months. I am meeting with Lowell next week to make sure there aren't any systemic problems 
and the trial is on track. My goal is to report on this mid April. The independent committee 
needs to adjudicate whether we will get any data before completion of the trial. Not clear at 
this time.

Regards,

Dan
Cell: 412-877-7944

From: Mark Nordlicht
Sent: Thursday, March 31, 2016 7:31 PM
To: Dan Vickery
Cc: David Steinberg
Subject: Re: Urigen Month End

How is the trial
Progressing? When is the expectation on when we will get data?

Sent from my iPhone

On Apr 1, 2016, at 2:22 AM, Dan Vickery <dan.vickery@Urigen.com> wrote:

Mark,

Thank you I will order those payments tonight,

Regards,

Dan
Cell: 412-877-7944

From: Mark Nordlicht
Sent: Thursday, March 31, 2016 7:18 PM
To: Dan Vickery
Cc: David Steinberg
Subject: Re: Urigen Month End

Was planning on 350 k tomm
And more next week 

Sent from my iPhone

On Apr 1, 2016, at 2:17 AM, Dan Vickery <dan.vickery@Urigen.com> wrote:

Mark,

Cato are shutting down the trial next week unless they get paid, and they need at least 100K, 
more like 200K, their payable is 400K. UCSD is owed over 100K and will 
close down Lowells site if they don't get a significant payment. We 
missed payroll (50K). Monthly expenses are 100K and we have missed 
2 months of overhead, so that is 200K. Sorry to be so blunt but we 
need a significant amount of capital, as much as you can give us.
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Regards,

Dan
Cell: 412-877-7944

From: Mark Nordlicht
Sent: Thursday, March 31, 2016 6:36 PM
To: Dan Vickery
Cc: David Steinberg
Subject: Re: Urigen Month End

What were u thinking??

Sent from my iPhone

On Apr 1, 2016, at 1:08 AM, Dan Vickery <dan.vickery@Urigen.com> wrote:

Mark,

Logistically, I need to order the checks tonight. Can you please give me a number to work 
with?

Regards,

Dan
Cell: 412-877-7944

From: Mark Nordlicht
Sent: Thursday, March 31, 2016 5:52 PM
To: Dan Vickery
Cc: David Steinberg
Subject: Re: Urigen Month End

Sorry, day got away from us. It is on tap for first thing in the morning, however. 

Sent from my iPhone

On Apr 1, 2016, at 12:48 AM, Dan Vickery <dan.vickery@Urigen.com> wrote:

Mark/David,

I have not seen any sign that this funding is going through today, can you advise?

Regards,

Dan
Cell: 412-877-7944

From: Dan Vickery
Sent: Tuesday, March 29, 2016 12:21 PM
To: Mark Nordlicht
Cc: David Steinberg
Subject: RE: Urigen Month End
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Mark and David,
 
Delays are OK, it is just helpful, inasmuch as 
possible, to have information we can work with 
and plan around. That being said is there an 
amount that has been earmarked?
 
Regards,
 
Dan
Cell: 412-877-7944
 
From: Mark Nordlicht 
[mailto:mnordlicht@platinumlp.com] 

Sent: Tuesday, March 29, 2016 11:32 AM
To: Dan Vickery <dan.vickery@Urigen.com>
Cc: David Steinberg <DSteinberg@platinumlp.com>
Subject: Re: Urigen Month End

 
Ok, fundings going out thursday, sorry for the 
delay. 

Sent from my iPhone
On Mar 29, 2016, at 6:28 PM, Dan Vickery 
<dan.vickery@Urigen.com> wrote:

David,
 
All I heard from Mark was that we 
were to be funded Friday, March 15, 
then you communicated it might 
happen the following Monday. I have 
heard nothing since. Indeed, in all of 
2016, we have received only $150K 
in early February.
 
Regards,
 
Dan
Cell: 412-877-7944
 
From: David Steinberg 
[mailto:DSteinberg@platinumlp.com
] 

Sent: Tuesday, March 29, 2016 10:43 AM
To: Dan Vickery <dan.vickery@Urigen.com>
Subject: RE: Urigen Month End

 
What is Mark N telling you?
 
From: Dan Vickery 
[mailto:dan.vickery@Urigen.com] 

Sent: Tuesday, March 29, 2016 9:54 AM
To: David Steinberg
Subject: Urigen Month End

 
David,
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Can you provide me any information 
on the funding status. It is decision 
time again so If I can’t get any firm 
information about the situation I am 
going to have to shut down the 
month end financial activities today.
 
Please tell me what you can so I can 
plan accordingly.
 
Regards,
 
Dan Vickery, President
Urigen Pharmaceuticals, Inc.
675 US Hwy 1, Ste. B206
North Brunswick, NJ 08902
O: 732-640-0160 x 204
M: 412-877-7944
F: 732-640-0163
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To: zweiner@platinumlp.com[zweiner@platrnumlp.com]
From: Land@goldengateoil.com
Sent Wed612212016 5:18:25 PM
Subject Re: Funding - Status of Platinum Partners

I sent in the check requests in April and they were never paid. I can get them back. They are the 100 acre Ferrari leases

Sent from my iPhone

On Jun 22,2016, at 10:15 AM, Zach Weiner <zweiner@ptatinum wrote

I don't understand why we didn't pay those rentals? I asked numerous times to pay those leases. Are their
cure rights? Are those leases that we were taking new leases for?

Sent from my iPhone

On Jun 22,2016, at 7:13 PM, Bill LaFleur <Land@.goldengateoil.com> wrote

We do have a few still in the primary term but we did not pay the delay rentals. The BOA lease
that I took was a three paid up lease and it is still in effect

Sent from my iPhone

On Jun 22,2016, at 10:10 AM, Zach Weiner <zweiner@platinum > wrote:

Rich- I apologize I lost a family member yesterday and I am out of the office I will
bring to resolution this week. All I can say is that we intend to bring the leases back
into force per our plan and agreement with the landowners and to maintain those
leases that have time on them. Do we have a current lease bv lease status?

Sent from my iPhone

On Jun 22,2016, at 1:01 PM, Richard Field <r.field@eoldengateoil.com> wrote

Zach - it's now Wednesday and I've heard nothing regarding payroll. I
would really appreciate an update instead of relying on the NY Post.

We are running out of excuses to tell the Mineral Owners regarding the new leases. Since the
majority of leases are expired or in default is attracting a lot of outside
interest from other oil and gas investors.

Please advise

Sent from my Verizon Wireless 4G LTE smartphone

Original message

From: Richard Field <r.field@goldeneat >
Date: 612l12016 10:23 AM (GMT-O8:00)
To: Zach Weiner <zweiner@,platinumlo.com>, Bill LaFleur <Land@eoldengateo >
Cc: David Levy <dlevy@platinumlp.com>
Subject: RE: Funding - Status of Platinum Partners
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RF

Hello Zach - do you have any updates to share?

Sent from my Verizon Wireless 4G LTE smartphone

Original message
From: Richard Field <r.field@goldeneat >
Date: 6117 12016 5:1 2 PM (GMT-08:00)
To: Zach Weiner <zweiner@platinum , Bill LaFleur <Land@.eoldenqateoil.com>
Cc: David Levy <dlevlz@platinumlp.com>
Subject: RE: Funding - Status of Platinum Partners

Thanks Zach. I'm sure it's been a btchaotic foryouthis lastweek. Justareminder, payroll
happens on the last day of each month. So if you're able to get funding
for 2 pay cycles it would be for May & June.

Thanks

Sent from my Verizon Wireless 4G LTE smartphone

Original message
From: Zach Weiner latinu
Date: 611712016 1 1:23 AM (GMT-08:00)
To: Richard Field <r.field@eoldengateoil.com>, Bill LaFleur <Land@goldengareo
Cc: David Levy <dlevv@platinumlp.com>
Subject: RE: Funding - Status of Platinum Partners

Rich- I apologize for being silent, and I apologize yet again for the payroll
situation. For now we are business as usual. We will be taking care of you
guys beginning of next week, and im trying to push for the next month to be
paid in advance. We are also going to progress with the lease purchase, and I

wanted you to keep the guys on your end attuned to that fact. Please let me
know what the status of that is, and whether if we were to fund, we could
still execute all the lease we would like to. Thanks.

From: Richard Field Imailto:r.field@qoldenqateoil.com]
Sent: Friday, June 17,2016 3:29 AM
To: Zach Weiner
Subject: RE: Funding - Status of Platinum Partners

Zach - what is the status of funding for May's payroll? My bills are
piling up and my stress level is at alltime high. I would appreciate a
response.

RF

Rich
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Sent from my Verizon Wireless 4G LTE smartphone

Original message
From: Richard Field <r.field@goldengateoil.com>
Date: 61 1512016 1 : l4 PM (GMT-08:00)
T o: Zach Weiner <zweiner@plati num lp.com>
Subject: RE: Funding - Status of Platinum partners

From: Richard Field

Sent: Wednesday, June 15, 2076 12:42 pM

To: Zach Weiner <zweiner@nl tinumlo.com>
Subject: Funding - Status of Platinum partners

zach - with all of the disturbing news stories coming out of Nyc regarding
what is going on with Platinum can you shed some light on what this means
for GGO? I know we are the least of your worries but we need to know
where we stand. lf Platinum is truly going to "unwind" its main hedge fund it
looks to me like we are going to get the short end of the stick.

Personally l'm late on my mortgage and child support payments which does
not bode wellfor me. should we file for unemployment? I would really like
to get a straight answerfrom you. l've taken a calm stance on the funding
issues this year having been in this business for over 20 years and living
through its ups and downs. l'm thankfulforthe job even with all of its
headaches and uncertainty because of the huge potential going forward. Like
l've told you before l'm not one to bite the hand that feeds and have been
trying to keep things together in light of the situation. However, the issue at
hand is looking like a death sentence from my prospective.

This is situation is more than just about money, it's about actual human
beings and planning our next steps.

Please advise or call me at your earliest convenience

http ://www.wsi. co m/a rticles/n lati n u m -pa rtners-to-u nwind-main-hedee-fu nd-
a mid-kickback-probe-1465923509

THIS E-MAIL IS FOR THE SOLE USE OF THE INTENDED RECIPIENT(S)
AND MAY CONTATN
CONFIDENTIAL AND PRIVILEGED INFORMATION.ANY UNAUTHORIZED
REVIEW, USE, DISCLOSURE
OR DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT THE INTENDED
RECIPIENT, PLEASE
CONTACT THE SENDER BY REPLY E-MAIL AND DESTROY ALL COPIES OF
THE ORIGINAL E-MAIL.
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ORIGINAL E-MAIL.
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June 30, 2016 

Platinum Partners Value Arbitrage Fund (USA), L.P. 

c/o SS&C Technologies, Inc. 

80 Lamberton Road 

Windsor, CT 06095 

To: The holders of all outstanding interests (the "Interests") of Platinum Partners Value 

Arbitrage Fund (USA), L.P. (the "Fund") 

Dear Limited Partner, 

The general partner of the Fund (the "General Partner") hereby provides notice that, based 

upon recommendations of Platinum Management (NY) LLC and pursuant to the powers 

conferred by the Third Amended and Restated Limited Partnership Agreement of the Fund 

and the offering document of the Fund, the General Partner has resolved that the 

determination of the Net Asset Value of the Interests and the withdrawal by limited partners 

of the Interests be suspended with effect from June 30, 2016 primarily because Platinum 

Partners Value Arbitrage Fund L.P. (the "Master Fund") has suspended withdrawals from 

the Master Fund. 

If you have any questions or require any additional information, please feel free to contact 

us. 

Yours faithfully, 

Platinum Paiiners Value Arbitrage, LP 

Platinum Partners 
250 West 55th Street, 141h Floor, New York, NY 10019 

Tel. 212 582-2222 
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IN THE GRAND COURT OF THE CAYMAN ISLANDS 
FINANCIAL SERVICES DIVISION 

CAUSE NO: FSD \ ·~ \ OF 2016 

IN THE MATTER OF THE COMPANIES LAW (2013 REVISION) 

AND IN THE MATTER OF THE EXEMPTED LIMITED PARTNERSHIP LAW, 201 4 

AND IN THE MATTER OF PLATINUM PARTNERS VALUE ARBITRAGE FUND L.P. 

, WINDING UP PETITION 

TO THE GRAND COURT 

1. The humble petition of Platinum Partners Value Arbitrage Fund L.P. (the "Master 

Fund"), an exempted limited partnership registered under the Exempted Limited 

Partnership Law, 2014 and having its registered office at lntertrust Corporate 

Services (Cayman) Limited, 190 Elgin Avenue, George Town, Grand Cayman, 

KY1-9005, acting by Platinum Management (NY) LLC (the "General Partner") in 

its capacity as the general partner of the Master Fund shows that: 

Preamble 

2. The Master Fund, acting by its General Partner. seeks a winding up order in 

respect of the Master Fund pursuant to section 92(d) of the Companies Law 

(2013 Revision) (the "Companies Law") (as that section is applied in respect of 

exempted limited partnerships by, and subject to the provisions of, section 36 of 

the Exempted Limited Partnership Law, 2014 (the "ELP Law")) on the ground 

that the Master Fund is unable to pay its debts and is therefore insolvent. 

The Master Fund 

3. The Master Fund is presently constituted pursuant to a second amended and 

restated limited partnership agreement dated 1 July 2008 (the "LPA") made 

between the General Partner and each of the Onshore Feeder Fund and 

Platinum Partners Value Arbitrage Fund (International) Limited (the "Offshore 

Feeder Fund") in their capacities as the limited partners of the Master Fund. On 

or around 22 June 2010, the Offshore Feeder Fund ceased to be a limited 

partner of the Master Fund and Platinum Partners Value Arbitrage Intermediate 

15197500.3 P0971 .132468 
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Fund Limited (the "Intermediate Offshore Feeder Fund") took its place as 

limited partner of the Master Fund. 

4. The Master Fund is registered with the Cayman Islands Registrar of Exempted 

Limited Partnerships with registration number 13869. The Master Fund is a 

mutual fund registered with the Cayman Islands Monetary Authority ("CIMA") 

pursuant to the Mutual Funds Law (as amended), with reference number 587506. 

5. The Offshore Feeder Fund, the Intermediate Offshore Feeder Fund, the Master 

Fund, together with the Onshore Feeder Fund, form a typical master/feeder 

investment fund structure within the Platinum group of funds (the "Platinum 

Group") whereby: 

(a) offshore and US tax-exempt investors invest their capital into the Offshore 

Feeder Fund, which in turn invests into the Intermediate Offshore Feeder 

Fund , which in turn invests into the Master Fund; 

(b) onshore investors invest into the Onshore Feeder Fund, which in turn 

invests into the Master Fund; 

(c) the investment activities of the Offshore Feeder Fund, the Onshore 

Feeder Fund and the Master Fund are managed by the General Partner 

in its separate capacity as an investment manager (the "Investment 

Manager") appointed pursuant to the terms of an amended and restated 

investment management agreement dated 27 April 2007; and 

(d) the Master Fund is a multi-strategy hedge fund that seeks to achieve 

significant returns while attempting to minimize downside risk; and 

(e) the Master Fund carries on its business, via the General Partner, primarily 

from New York City, New York, United States. 

Events leading up to the presentation of the petition 

6. The Master Fund's financial position has recently deteriorated due to a 

combination of the following factors: 

2 
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(a) the shift in the concentration of the Master Fund's assets to illiquid private 

equity style investments which has caused an imbalance between liquid 

and illiquid assets; 

(b) a global decline in oil prices which has negatively affected the Master 

Fund's assets which operate in the oil and gas sector; 

(c) a delay in the availability of audited financial statements due to the 

esoteric nature of many of the investment assets of the Master Fund; 

(d) delayed monetisation events in relation to the Master Fund's investment 

assets which has delayed a rebalancing of the Master Fund's liquidity 

position; 

(e) a large amount of investor redemptions remaining unpaid past their due 

date, as noted below; and 

(f) the necessary borrowing of funds by the Master Fund to fund certain of its 

investment assets. 

7. Additionally, in recognition of its financial circumstances, on 30 June 2016 the 

Master Fund suspended withdrawals in accordance with its limited partnership 

agreement. 

8. The financial circumstances of the Master Fund have also been further 

negatively impacted by a number of regulatory issues and investigations ongoing 

in the United States. These events, particularly as reported in the press, have at 

the present juncture made it nearly impossible for the Master Fund to leverage its 

positions and monetise them to the benefit of the Master Fund and its ultimate 

investors. 

9. Most recently on 28 July 2016, Parris Investments Ltd ("Parris"), presented and 

served a petition to this Honourable Court for the winding up of the Offshore 

Feeder Fund on the basis that Parris is an unpaid redemption creditor of the 

Offshore Feeder Fund in the amount claimed of US$1,080,480.43 and that the 

Offshore Feeder Fund has, as at the petition date, failed to satisfy such liability to 

3 
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Parris. That petition is due to heard by this Honourable Court on Tuesday 23 

August 2016. 

The Master Fund's liabilities - bank and promissory notes 

10. The Master Fund's principal financial liabilities to bank and promissory note 

creditors comprise: 

(a) Heartland Bank: the Master Fund owes liabilities to Heartland Bank (an 

Arkansas, United States, state bank) ("Heartland") in the original principal 

amount of US$7,000,000 plus interest pursuant to a credit agreement 

dated 31 August 2015 made between Heartland (as lender) and the 

Master Fund (as borrower) and a promissory note dated 31 August 2015 

issued by the Master Fund to. The outstanding liability of the Master Fund 

to Heartland was US$7,069,684.03 as at 30 May 2016; 

(b) Kismetia: the Master Fund owes liabilities to Kismetia Ltd ("Kismetia") in 

the original principal amount of US$9,327,262.62 plus interest accruing at 

a rate of 1 % per month (increasing to 3% per month following the 

occurrence of an event of default) pursuant to a promissory note and 

security agreement dated 31 December 2015 and as amended by a first 

amendment to promissory note and security agreement dated 14 June 

2016, in each case made between the Master Fund and Kismetia. The 

outstanding liability of the Master Fund to Kismetia was US$9,803.046. 75 

as at 30 May 2016; 

(c) PPNE 16% lenders and PPNE 12% lenders: the Master Fund owes 

liabilities to a disparate group of lenders pursuant to: 

(i) a promissory note dated 11 May 2015 made between the Master 

Fund (as borrower) and such lenders in the aggregate principal 

amount of US$28,660,751.63 and incurring interest at a rate of 

16% per annum. The outstanding liability of the Master Fund to 

such lenders was US$30,632,499. 76 as at 30 May 2016; and 

(ii) a promissory note dated 12 August 2015 made between the 

15197500.3 P0971.132468 
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principal amount of US$15,523,619.22 and incurring interest at a 

rate of 12% per annum. The outstanding liability of the aster Fund 

to such lenders was US$15,625,749.49 as at 30 May 2016; 

(d) Twosons: 

(i) the Master Fund owes liabilitie_s to Twosons in the principal 

amount of US$14,000,000 plus interest at a rate of 1.333% per 

month pursuant to a promissory note dated 18 September 2014 

made between the Master Fund (as borrower) and Twosons. The 

outstanding liability of the Master Fund to Twosons was 

US$6,082,666.67 as at 30 May 2016; 

(e) Platinum Partners Credit Opportunities Master Fund LLC: the Master 

Fund owes liabilities to PPCO in the original principal amount of 

US$25,000,000 plus interest at a rate of 1.333% per month pursuant to a 

revolving promissory note dated 1 January 2015 issued by the Master 

Fund to PPCO. The outstanding liability of the Master Fund to PPCO was 

US$1,393,239.11 as at 30 May 2016; 

(f) Platinum Partners Liquid Opportunities Fund: the Master Fund owes 

liabilities to PPLO in the original principal amount of US$10,000 plus 

interest at a rate of 1 % per month pursuant to an unsigned revolving line 

of credit promissory note stated to be dated 1 October 2015. The 

outstanding liability of the Master Fund to PPLO was US$1,930,498.95 as 

at 30 May 2016; 

(g) White Rock Properties: the Master Fund owes liabilities to White Rock 

Properties LLC ("White Rock Properties") in the original principal 

amount of US$8,500,000 pursuant to a promissory note dated 16 May 

2016 made between the Master Fund (as borrower) and White Rock 

Properties (as lender). The outstanding liability of the Master Fund to 

White Rock Properties was US$8,908,088 as at 30 May 2016; and 

(h) Richard Stadtmauer, Marisa Stadtmauer and the National Society for 

Hebrew Day Schools: the Master Fund owes liabilities owed to: 

5 

15197500.3 P0971.132468 

Case 1:18-cv-10936-JSR   Document 157-2   Filed 01/24/19   Page 25 of 174



(i) Richard Stadtmauer in the original principal amount of 

US$6,390,043.79 plus interest at a rate of 7% per annum 

pursuant to a promissory note dated 27 May 2016 made between 

the Master Fund (as borrower), the Onshore Feeder Fund (as co

borrower) and Richard Stadtmauer (as lender). The outstanding 

liability of the Master Fund to Richard Stadtmauer was 

US$6,464,594.30 as at 30 May 2016; 

(ii) Marisa Stadtmauer in the original principal amount of 

US$4, 115,052.52 plus interest at a rate of 7% per annum 

pursuant to a promissory note dated 27 May 2016 made between 

the Master Fund (as borrower), the Onshore Feeder Fund (as co

borrower) and Marisa Stadtmauer (as lender). The outstanding 

liability of the Master Fund to Marisa Stadtmauer was 

US$4, 163,061.47 as at 30 May 2016; 

(iii) the National Society for Hebrew Day Schools (the "NSHDS") in 

the original principal amount of US$2,278,829.93 plus interest at a 

rate of 7% per annum pursuant to a promissory note dated 27 

May 2016 made between the Master Fund (as borrower), the 

Offshore Feeder Fund (as co-borrower) and the NSHDS. The 

current outstanding liability of the Master Fund to the NSHDS is 

US$2,305,416.28 as at 30 May 2016; 

(i) Credit Suisse: a Uniform Commercial Code filing was made in the United 

States in respect of the Master by Credit Suisse on 8 July 2016 which 

likely relates to the Master Fund's entry into a prime brokerage 

relationship with Credit Suisse. 

The Master Fund's liabilities - New Mountain 

11. The Master Fund has a potential liability to New Mountain in an amount claimed 

of US$33,246.158.50 (as at 18 May 2016 and subject to daily accruing interest 

claimed for the period thereafter) (the "New Mountain Claim"). The New 

Mountain Claim arises from a securities purchase and put agreement dated 7 

November 2014 (the "New Mountain Put Agreement") which was originally 
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made between the Master Fund and New Mountain Finance Holdings LLC 

("NMFH") and which NMFH subsequently assigned to New Mountain. 

12. In summary terms (as alleged by New Mountain and in relation to which the 

Master Fund's position is reserved): 

(a) pursuant to the terms of the New Mountain Put Agreement, NMFH 

purchased from the Master Fund US$30,000,000 of 12% second priority 

senior secured notes issued by Northstar GOM Holdings Group LLC (one 

of the Master Fund's investments) (the "Northstar Notes"). The Master 

Fund was required to make payments to NMFH under the terms of the 

New Mountain Put Agreement and NMFH had an option to require the 

Master Fund to repurchase the Northstar Notes at a price equal to the 

principal amount Pursuant to amendments to the New Mountain Put 

Agreement, the Master Fund agreed to pay four equal instalments of 

US$7,500,000 to New Mountain subject to the terms set out therein. 

Failure to pay such amounts would constitute an acceleration event under 

the New Mountain Put Agreement requiring the Master Fund to 

repurchase the balance of the Northstar Notes at a repurchase price 

calculated in accordance with the terms of that agreement; 

(b) New Mountain alleges that the Master Fund is in breach of its payment 

obligations to New Mountain under the New Mountain Put Agreement and 

a dispute between New Mountain and the Master Fund is being litigated 

before the Supreme Court of the State of New York, New York County 

(the "New York Supreme Court") (the "New York Proceedings"); 

(c) on 18 May 2016, New Mountain served a statutory demand on the Master 

Fund and threatened to present a winding up petition against the Master 

Fund if the amount claimed was not paid within 21 days; 

(d) within the context of the New York Proceedings, New Mountain has 

sought summary judgment against the Master Fund. A verdict in respect 

of such summary judgment application may now be returned at any time; 

and 

7 

15197500.3 P0971.132468 

Case 1:18-cv-10936-JSR   Document 157-2   Filed 01/24/19   Page 27 of 174



(e) on 15 June 2016, the Master Fund succeeded in obtaining a temporary 

restraining order and injunction from the New York Supreme Court which 

restrains New Mountain from presenting a petition to this Honourable 

Court for the winding up of the Master Fund. Such temporary restraining 

order and injunction remains in effect and New Mountain has not served a 

winding up petition on the Master Fund. 

The Master Fund's liabilities - redemption creditors 

13. Prior to the Offshore Feeder Fund's and the Onshore Feeder Fund's suspension 

of the redemption of their shares or limited partner interests (as applicable) on 30 

June 2016 a number of their investors had requested to redeem their shares or 

limited partner interests, either in full or in part. 

14. As at the date of this Petition: 

(a) the Offshore Feeder Fund owes approximately US$32,964,557 of unpaid 

redemptions and approximately US$6,935, 186 in respect of audit 

holdback to its redemption creditors; and 

(b) the Onshore Feeder Fund owes approximately US$35,429,553 of unpaid 

redemptions and approximately US$2,974,843 in respect of audit 

holdback to its redemption creditors, 

(such amounts together, the "Redemption Creditor Claims"); 

15. The Offshore Feeder Fund (albeit via the Intermediate Offshore Feeder Fund 

which is interposed as a pass-through entity between the Master Fund and the 

Offshore Feeder Fund) and the Onshore Feeder Fund have corresponding back 

to back redemption creditor claims and/or withdrawal requests (as applicable) 

against the Master Fund in an aggregate amount equal to the Redemption 

Creditor Claims. 

The Master Fund's liabilities - other creditor liabilities 

16. The Master Fund owes additional liabilities to the Offshore Feeder Fund (via the 

Intermediate Offshore Feeder Fund) and the Onshore Feeder Fund in respect of 
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audit holdback amounts in the sums of US$6,935,186.41 and US$2,974,843.15, 

respectively, and liabilities of US$4,716,731.82 to the Intermediate Offshore 

Feeder Fund in respect of amounts payable by the Intermediate Offshore Feeder 

Fund to the Investment Manager. 

17. The Master Fund is also subject to a number of other liabilities including but not 

limited to: 

(a) accrued expenses and other liabilities in the amount of US$6,449,468 in 

respect of, amongst other things, fees due to professional services 

providers and legal expenses incurred by legal counsel; 

(b) US$4,291,275 payable to the General Partner; 

(c) accrued but unpaid fees due to traders of US$13,073,209; 

(d) amounts due to the holders of minority interests in the Master Fund's 

subsidiary companies of US$1,813,251; 

(e) liabilities of approximately US$106,824,701 representing the amount the 

Master Fund expects to cover in respect of short sale contracts entered 

into by the Master Fund; and 

(f) unrealised depreciation on derivative contracts of approximately 

US$15,742,077. 

Insolvency 

18. The most recently available un:audited financial statements of the Master Fund 

comprise a balance sheet prepared as at 30 May 2016 which showed that the 

Master Fund has access to only US$68,530 of cash assets as at that date. In 

addition, as at 16 August 2016, Master Fund's cash assets had increased, but 

only to US$881,976 which amount is insufficient to enable the Master Fund to 

discharge its liability in respect of the Redemption Creditor Claims. 

19. Accordingly: 
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(a) the financial position of the Master Fund has deteriorated such that it 

does not have access to a sufficient amount of liquid assets in order to 

meet its present liabilities, including its present liabilities in respect of 

Redemption Creditor Claims; 

(b) it is unlikely that the Master Fund will be able to meet its liabilities to: 

(i) Kismetia; or 

(ii) White Rock Properties, 

each which are stated to fall due on 31August2016; and 

(c) there exists a risk that summary judgment may be returned against the 

Master Fund in the New York Proceedings which may immediately and 

substantially increase the Master Fund's liabilities. 

Conclusion 

20. The Master Fund is unable to pay its debts and is therefore liable to be wound 

up. 

21. The Limited Partners of the Master Fund have consented to the General Partner 

presenting this petition for the winding up of the Master Fund in its capacity as 

the general partner of the Master Fund. 

YOUR PETITIONER THEREFORE HUMBLY PRAYS: 

1. That the Master Fund be wound up in accordance with section 92(d) of the 

Companies Law as applied by and subject to section 36 of the ELP Law. 

2. That Matthew James Wright and Christopher Barnett Kennedy both of RHSW 

(Cayman) Limited, Windward 1, Regatta Office Park, P.O. Box 897, West Bay 

Road, Grand Cayman, KY1-1103, Cayman Islands be appointed as Joint Official 

Liquidators of the Master Fund (the "JOLs"). 

3. That the JOLs shall not be required to give security for their appointment. 
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4. That the JOLs shall have the power to act joii:itly and severally in their capacity 

as liquidators of the Master Fund. 

5. The JOLs are hereby authorised jointly and severally to exercise any of the 

following powers without further sanction of the Court: 

(a) the power to bring or defend or continue any action or other legal 

proceeding in the name and on behalf of the Master Fund; 

(b) the power to carry on the business of the Master Fund so far as may be 

necessary for the presentation of a compromise or arrangement to its 

creditors and/or for its beneficial winding up; 

(c) the power to enter into discussions and negotiations for and on behalf of 

the Master Fund, for the purpose of, including but not limited to: 

(i) restructuring the Master Fund's business and operations; 

(ii) restructuring or rescheduling the Master Fund's indebtedness; 

and/or 

(iii) making any compromise or arrangement with creditors or persons 

claiming to be creditors or having or alleging themselves to have 

any claim (present or future, certain or contingent, ascertained or 

sounding only in damages) against the Master Fund or for which 

the Master Fund may be rendered liable; 

(d) the power to compromise on such terms as may be agreed all debts and 

liabilities capable of resulting in debts, and all claims (present or future, 

certain or contingent, ascertained or sounding only in damages) 

subsisting, or supposed to subsist between the Master Fund and a limited 

partner or alleged limited partner or other debtor or person apprehending 

liability to the Master Fund; 

(e) the power to sell any of the Master Fund's property by public auction or 

private contract with power to transfer the whole of it to any person or to 

sell the same in parcels; 
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(f) the power to raise or borrow money and grant securities therefor over the 

property of the Master Fund; 

(g) the power to engage staff (whether or not as employees of the Master 

Fund) to assist the JOLs in the performance of their functions; 

(h) the power to engage attorneys and other professionally qualified persons 

to assist the JOLs in the performance of their functions, whether in the 

Cayman Islands or elsewhere; 

(i) the power to: 

(i) take control of the ownership interests of the Master Fund in its 

direct subsidiaries and/or joint ventures, investment, associated 

companies, business or other entities ("Subsidiaries") of the 

Master Fund in which the Master Fund holds an interest, in each 

case wherever located, as the JOLs shall think fit; 

(ii) call or cause to be called such meetings of such Subsidiaries 

and/or to sign such resolutions (in each case in accordance with 

the provisions of any relevant constitutional or related 

documentation of such companies) and take such other steps, 

including applications to appropriate courts and/or regulators, as 

the JOLs shall consider necessary to appoint or remove directors, 

legal representatives, officers, and/or managers to or from such 

Subsidiaries, and in each case take such steps as are necessary 

to cause the registered agents (or other equivalent corporate 

administrators) of such Subsidiaries to give effect to the changes 

to the boards of directors, legal representatives, officers, and/or 

managers of such Subsidiaries, including (without limitation) 

effecting changes to the company registers of such Subsidiaries 

as may be deemed appropriate by the JOLs; and/or 

(iii) to take such other action in relation to all such Subsidiaries as the 

JOLs shall think fit for the purpose of protecting the assets of the 

Master Fund and managing the affairs of the Master Fund; 
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(j) the power to communicate with and carry out any necessary filings with 

regulatory bodies as appropriate, including, without limitation, the 

Cayman Islands Registrar of Exempted Limited Partnerships, the 

Cayman Islands Monetary Authority and the United States Securities and 

Exchange Commission in the name and on behalf of the Master Fund; 

(k) the power to enter into an amendment to the existing investment 

management agreement dated 27 April 2007 made between, amongst 

others, the Master Fund and Platinum Management (NY) LLC (the 

"Investment Manager") (the "IMA"). Payments made pursuant to the IMA 

should be regarded as an expense of the liquidation; 

(I) the power to enter into a protocol with Guidepost Solutions LLC 

("Guidepost"), to regulate the manner in which the JOLs, Guidepost and 

Mr. Bart Schwartz may cooperate with each other on such matters as the 

JOLs may determine to be in the best interests of the creditors of the 

Master Fund; and 

(m) the power to do all acts and execute, in the name and on behalf of the 

Master Fund, all deeds, receipts and other documents in connection with 

the exercise of their powers notwithstanding that the JOLs are not the 

general partner of the Master Fund and, for that purpose, use the Master 

Fund's seal (if any) when necessary. 

6. There shall be constituted a liquidation committee ("Liquidation Committee") 

consisting of no more than five members who are creditors of the Master Fund. 

7. To the fullest extent permitted by law, the Liquidation Committee and its 

members shall have no duty, whether fiduciary or otherwise, to any other 

creditor, the Master Fund, the JOLs or any other person by reason of, or in 

connection with, their membership of or participation in the Liquidation 

Committee 

8. The JO Ls be authorised, if they think fit, to: 

(a) take any such action as may be necessary or desirable to commence, or 

to cause the Master Fund to commence, proceedings under Chapter 11 
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of Title 11 of the United States Bankruptcy Code, and to take such steps 

arising in connection therewith that the JO Ls may consider appropriate; 

(b) take any such action as may be necessary or desirable to obtain 

recognition of the appointment of the JOLs in any other relevant 

jurisdiction and to make applications to the courts of such jurisdictions for 

that purpose, including, without limitation as representatives of the Master 

Fund (as applicable) to seek relief under Chapter 15 of Title 11 of the 

United States Bankruptcy Code, and to take such steps arising in 

connection therewith that the JOLs may consider appropriate. 

9. Pursuant to Section 97 of the Companies Law, no suit, action or other 

proceedings, including criminal proceedings, shall be proceeded with or 

commenced against the Master Fund except with the leave of the Court and 

subject to such terms as the Court may impose. 

1 O. Pursuant to Section 99 of the Companies Law, no disposition of the Master 

Fund's property by or with the authority of the JOLs in either case in the carrying 

out of their duties and functions and the exercise of their powers pursuant to this 

Order shall be avoided and any payments made into or out of the bank 

accounts(s) of the Master Fund in the ordinary course of business of the Master 

Fund between the date of the presentation of the Petition herein and the date of 

the appointments of the JOLs shall not be avoided by virtue of the provisions of 

section 99 of the Companies Law in the event of an order for the winding up of 

the Master Fund being made on the Petition. 

11. Subject to section 109(2) of the Companies Law and the Insolvency Practitioner's 

Regulations 2008 (as amended), the JOLs be authorised to render and pay 

invoices out of the assets of the Master Fund for their own remuneration. 

12. The JOLs be at liberty to meet all disbursements reasonably incurred in 

connection with the performance of their duties and, for the avoidance of doubt, 

all such payments shall be made as and when they fall due out of the assets of 

the Master Fund as an expense of the liquidation. 

13. The JOLs be at liberty to apply generally. 

14 

15197500.3 P0971.13246B 

Case 1:18-cv-10936-JSR   Document 157-2   Filed 01/24/19   Page 34 of 174



14 The costs of and incidental to the Petition be paid forthwith out of the assets of 

the Master Fund. 

15. Such further or other relief be granted as this Honourable Court deems 

appropriate. 

WALKERS 

Attorneys at Law for the Company 

NOTE: This Petition is intended to be served on: 

(i) all known creditors of the Company 

(ii) Platinum Partners Value Arbitrage Fund (International) Limited 

(iii) Platinum Partners Value Arbitrage Intermediate Fund Limited 

(iv) The Cayman Islands Monetary Authority 
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NOTICE OF HEARING 

TAKE NOTICE THAT the hearing of this Petition will take place at the Law Courts, 

George Town, Grand Cayman on at 10.00 am. 

Any correspondence or communication with the Court relating to the hearing of this 

Petition should be addressed to the Registrar of the Financial Services Division of the 

Grand Court at PO Box 495, Grand Cayman, KY1-1106, Telephone 345 949 4296 

This PETITION is presented by Walkers, Attorneys at Law, 190 Elgin Avenue, George Town, Grand Cayman KY1-
9001, for the Master Fund whose address for service is care of its said Attorneys at Law. 
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JUDICIAL ADMINISTRATION 

~ate Received:_l-S M\~ L l 
Time Recefved: I , , ' r,. -

- . . '""::.! QYh 

IN THE GRAND COURT OF THE CAYMAN ISLANDS 
FINANCIAL SERVICES DIVISION 

-

1 . Petitioner 
2. M Nordlicht 
3. Second Affidavit 
4. Exhibit "MN-2" 
5 . .15 August 2016 

CAUSE NO: FSD I ~ \ OF 2016 

IN THE MATTER OF THE COMPANIES LAW (2013 REVISION) 

AND IN THE MATTER OF THE EXEMPTED LIMITED PARTNERSHIP LAW, 2014 

AND IN THE MATTER OF PLATINUM PARTNERS VALUE ARBITRAGE FUND LP. 

SECOND AFFIDAVIT OF MARK NORDLICHT 

I, MARK NORDLICHT, of Platinum Management (NY) LLC, 250 West 55th Street, 14th Floor, 

New York, New York, 10019, United States being duly sworn MAKE OATH AND SAY as 

follows: 

INTRODUCTION 

1. I am a director and the Chief Investment Officer of Platinum Management (NY) LLC 

(the "General Partner") which is the general partner of Platinum Partners Value 

Arbitrage Fund L.P. (the "Master Fund"), an exempted limited partnership registered 

under the Exempted Limited Partnership Law, 2014 (the "ELP Law") and having its 

registered office at lntertrust Corporate Services (Cayman) Limited, 190 Elgin 

Avenue, George Town, Grand Cayman, KY1-9005, Cayman Islands. 

2. In my above noted capacity have been closely invol_ved in this matter on behalf of 

the Master Fund at all material times and, save where the contrary is stated to be the 

case, the facts and matters to which I depose are within my own knowledge and are 

true. Where the facts and matters are not within my own knowledge, the source of 

my knowledge is stated and the facts and matters concerned are true to the best of 

my knowledge and belief. Nothing in this affidavit is intended to waive privilege in 

respect of the matters referred to, and privilege is not being waived. 
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3. I am duly authorised by the General Partner to swear this affidavit in support of a 

summons filed herein seeking the appointment of Matthew Wright and Christopher 

Kennedy both of RHSW (Cayman) Limited, Windward 1, Regatta Office Park, P.O. 

Box 897, West Bay Road, Grand Cayman, KY1-1103, Cayman Islands, as joint 

provisional liquidators (the "JPLs") of the Master Fund pursuant to section 104(3) of 

the Companies Law (2013 Revision) (the "Companies Law") (as that section is 

applied in respect of exempted limited partnerships by, and subject to the provisions 

of, section 36 of the ELP Law) (the "Summons"). 

4. There is now produced and shown to me and marked as exhibit "MN-2" a bundle of 

paginated copy documents which comprise the exhibit to this Affidavit: unless 

otherwise indicated, references to Tabs in this affidavit are to the consecutively 

numbered Tabs of MN-2. 

5. The Limited Partners (as defined below) of the Master Fund have consented to the 

presentation of a petition to this Honourable Court for the winding up of the Master 

Fund (the "Petition") and to the making of this application for the appointment of the 

JPLs. A copy of such consent is at Tab 1. 

6. I would note that for the purposes of this Affidavit, any assumptions, assessments, 

revenue expectations, cash flow statements or the like set forth below regarding 

future events or which are forward-looking constitute only subjective views, outlooks, 

estimations or intentions, are based upon the General Partner's expectations, 

intentions or beliefs, should not be relied on, are subject to change due to a variety 

of factors, including, without limitation, to fluctuating market conditions and economic 

factors, and involve inherent risks and uncertainties, both general and specific, many 

of which cannot be predicted or quantified and are beyond the control of the General 

Partner and/or the Master Fund. 

EX PARTE APPLICATION 

7. The Summons has been filed ex parte for the following reasons: 

(a) an ex parte application for the appointment of provisional liquidators is 

specifically permitted by section 104(3) of the Companies Law, as applied to 

exempted limited partnerships by section 36 of the ELP Law; 
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(b) the joint official liquidators of the Offshore Feeder Fund have consented to 

the filing of this Summons and have consented to act as the JPLs of the 

Master Fund, as set out below; 

(c) publication of this Summons would, in the opinion of the General Partner, 

likely precipitate adverse creditor action which, for the reasons set out below, 

the General Partner thinks is in the best interests of all creditors to avoid at 

this stage; and 

(d) the JPLs will, should this Honourable Court be minded to appoint them as 

such, shortly engage with all creditors and look to present a compromise to 

relevant creditors in order to maximise returns to stakeholders. 

SUMMARY 

8. The Master Fund is a regulated mutual fund in the Cayman Islands which forms part 

of a typical master/feeder investment structure within the group of funds (the 

"Platinum Group") managed by Platinum Management (NY) LLC (which is also the 

General Partner of the Master Fund) in its capacity as the Platinum Group's 

investment manager (the "Investment Manager"). 

9. There follows a structure diagram showing the organisational structure of the part of 

the Platinum Group of which the Master Fund forms part: 
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10. The Master Fund's liabilities principally comprise, as at 30 May 2016: 

(a) a number of structured financial liabilities in the approximate combined 

principal and interest amount of US$94,378,544 owed to: 

(i) one United States bank based out of Arkansas; and 

(ii) the holders of a series of promissory notes issued by the Master 

Fund, some of whom were former investors in certain of the Master 

Fund's feeder funds and who hold the promissory notes in settlement 

of historic redemption requests submitted to such feeder funds and, 

indirectly, to the Master Fund; 

(b) a potential liability to New Mountain Finance Corporation ("New Mountain") 

in the amount claimed by New Mountain of approximately US$31,800,000 (as 

at 18 May 2016 and subject to daily accruing interest claimed for the period 

thereafter) regarding payments which New Mountain claims are due from the 
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Master Fund in respect to a securities purchase and put agreement dated 7 

November 2014 (the "New Mountain Put Agreement"), as further detailed at 

[paragraph 37) below; 

(c) indirect liabilities to certain of its ultimate redemption creditors in respect of: 

(i) unpaid redemptions I withdrawals in the approximate amount of 

US$68 ,394, 111; and 

(ii) audit holdback amounts of US$9,910,029; 

(d) the following management fee liabilities to the Intermediate Offshore Feeder 

Fund and the Onshore Feeder Fund: 

(i) US$4,716,731 due to the Intermediate Offshore Feeder Fund; and 

(ii) US$2,683, 160 due to the Onshore Feeder Fund; 

(e) accrued expenses and liabilities in the approximate amount of US$6,449,468; 

(f) an amount payable to the General Partner of US$4,291,275; 

(g) accrued trader fees of US$13,073,209; 

(h) amounts due to the holders of minority interests in the Master Fund's 

subsidiary companies of US$1,813,251; 

(i) liabilities of approximately US$106,824,701 representing the amount the 

Master Fund expects to cover in respect of short sale contracts entered into 

by the Master Fund; and 

0) unrealised depreciation on derivative contracts of approximately 

US$15,742,077, 

as explained in further detail at [paragraphs 35 to 39] below. 

11. Certain of the Master Fund's liabilities to its creditors are also secured and details of 

such security is set out at [paragraph 35) below. In addition, certain of the Master 

Fund's creditors are party to agreements which purport to restrict the ability of the 
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Master Fund to incur additional debt and/or to grant additional security over its 

assets. 

12. The Master Fund's financial position has recently significantly deteriorated to the 

extent that the General Partner (relying on information obtained in its capacity as 

both General Partner of the Master Fund and the Master Fund's Investment 

Manager) considers that the Master Fund is unable to pay its debts and is insolvent 

on a cash flow basis. 

13. The deterioration is, in the opinion of the General Partner, due to factors including: 

(a) a shift in the concentration of the Master Fund's investment assets away from 

a balanced portfolio of liquid and illiquid assets and more towards a portfolio 

that is more concentrated in private equity style illiquid assets. In addition, 

macro-economic factors, such as the recent fall in the price of oil have 

negatively affected the Master Fund because it holds significant investment 

assets in the oil and gas sector; 

(b) the effect that a number of investigations currently ongoing in United States 

in relation to the Investment Manager by (among others) the Securities and 

Exchange Commission (the "SEC"). These investigations have attracted 

media attention which has made it very difficult, if not impossible, for the 

Master Fund to further leverage its assets in order to provide a much needed 

liquidity and capital injection; and 

(c) that the offshore fund which indirectly feeds into the Master Fund, known as 

Platinum Partners Value Arbitrage Fund (International) Limited (the 

"Offshore Feeder Fund"), was the subject of a winding up petition from an 

unpaid redemption creditor. That petition is due to be heard by this 

Honourable Court on Tuesday 23 August 2016. 

14. Further detail regarding the financial deterioration of the Master Fund is set out at 

[paragraphs 40 to 43] below. 

15. However, whilst the General Partner considers that the Master Fund is insolvent on 

a cash flow basis, the General Partner believes that the Master Fund's assets, if 

realised properly and in accordance with the strategies detailed further in this 
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Affidavit, will be sufficient to discharge all of its liabilities for the benefit of its creditors 

and its investors, provided that steps are taken to avoid the enforcement of security 

or the potentially value-destructive process of an official liquidation. Further details 

regarding the Master Fund's assets are set out at [paragraphs 32 to 34] below. 

16. The General Partner's proposal is that a restructuring of the Master Fund's liabilities 

take place whereby: steps are taken to preserve the value of the Master Fund's 

assets; the realisation of some or all of the Master Fund's assets does not take place 

immediately but is instead delayed to the optimum point in the investment lifecycle of 

such assets; steps are taken to ensure that the Master Fund has sufficient working 

capital to allow such an orderly realisation to take place and safeguard assets from 

enforcement or potential value destruction; steps are taken to ensure that further 

capital investment may be made in certain of the Master Fund's assets in order to 

maximise creditor returns; and a compromise or arrangement is reached with some 

or all of the Master Fund's creditors in order to allow the above to take place (the 

"Proposed Restructuring"). 

17. A compromise or arrangement with creditors will be an essential part of such 

Proposed Restructuring because of the security over assets and rights held by 

certain creditors and because certain creditors are either currently owed, or very 

shortly may be owed, significant due and payable debts and because, in the General 

Partner's opinion, it is essential that a compromise or arrangement is reached in 

order to ensure that creditors do not take steps to enforce their security or seek to 

place the Master Fund into official liquidation which the General Partner believes 

would be overall detrimental to the Master Fund's creditors as a whole. 

18. Further details regarding the Proposed Restructuring are set out at [paragraphs 56 

to 67]. 

19. The General Partner considers that such a Proposed Restructuring is likely to deliver 

a better outcome for creditors rather than what would potentially be the value

destructive process of an official liquidation or piecemeal security enforcement and 

without the benefit of an ability to pursue the above mentioned realisation strategies. 

7 

15167502.12 P0971.132468 

Case 1:18-cv-10936-JSR   Document 157-2   Filed 01/24/19   Page 44 of 174



20. The General Partner believes that the appointment of the JPLs, being officers of, 

and subject to the oversight and control of, this Honourable Court, will be essential in 

negotiating and consummating the Proposed Restructuring. 

THE MASTER FUND AND RELATED ENTITIES 

21. The Master Fund is presently constituted pursuant to a second amended and 

restated limited partnership agreement dated 1 July 2008 (the "LPA''), a copy of 

which is at Tab 2. The current limited partners of the Master Fund are Platinum 

Partners Value Arbitrage Fund (USA) LP. (a Delaware limited partnership) (the 

"Onshore Feeder Fund") and Platinum Partners Value Arbitrage Intermediate Fund 

Limited (a Cayman Islands exempted company) (the "Intermediate Offshore 

Feeder Fund") (together, the "Limited Partners"). 

22. The Master Fund is registered with the Cayman Islands Registrar of Exempted 

Limited Partnerships with registration number 13869. The Master Fund is a mutual 

fund registered with the Cayman Islands Monetary Authority ("CIMA") pursuant to 

the Mutual Funds Law (as amended), with reference number 587506. 

23. The General Partner is a limited liability company formed under the laws of the State 

of Delaware, United States on August 22, 2001. It serves as the general partner of 

the Master Fund and as the investment manager of Offshore Feeder Fund, the 

Onshore Feeder Fund and other Platinum Group entities, and its managing member 

is Mark Nordlicht. A copy of the operating agreement of the General Partner is at 

Tab 2A. 

24. The Intermediate Offshore Feeder Fund was incorporated in the Cayman Islands on 

9 April 2010 as an exempted limited company and is registered with the Cayman 

Islands Registrar of Companies with registration number 239229. It serves as a tax

efficient "blocker" entity in the Platinum Group and its sole director is Mark Nordlicht. 

In turn, the shareholders of the Intermediate Offshore Feeder Fund are Platinum 

Partners Value Arbitrage LP. (a Delaware limited partnership) which holds 

management shares in the Intermediate Offshore Feeder Fund and the Offshore 

Feeder Fund. Copies of the memorandum and articles of association of the 

Intermediate Offshore Feeder Fund are at Tab 3. 
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25. The Offshore Feeder Fund was incorporated in the Cayman Islands on 25 October 

2002 as an exempted limited company and is registered with the Cayman Islands 

Registrar of Companies with registration number 120736. The Offshore Feeder 

Fund's sole director is Mark Nordlicht. The shareholders of the Offshore Feeder 

Fund are the offshore investors who, through the Offshore Feeder Fund and the 

Intermediate Offshore Feeder Fund, have indirectly invested in the Master Fund. A 

copy of the memorandum and articles of association of the Offshore Feeder Fund 

are at Tab 4. The Offshore Feeder Fund is a mutual fund registered with CIMA 

pursuant to the Mutual Funds Law (as amended), with reference number 6785. 

26. CORIS searches dated 1 August 2016 in respect of the Master Fund, the 

Intermediate Offshore Feeder Fund and the Offshore Feeder Fund are at Tab 5. 

THE BUSINESS OF THE MASTER FUND 

27. A structure chart setting out the current organisational structure of the Master Fund 

and the Limited Partners is set out at [paragraph 9 above]. 

28. The Offshore Feeder Fund, the Intermediate Offshore Feeder Fund, the Master 

Fund, together with the Onshore Feeder Fund, form a typical master/feeder 

investment fund structure whereby: 

(a) offshore and US tax-exempt investors invest their capital into the Offshore 

Feeder Fund, which in turn invests into the Intermediate Offshore Feeder 

Fund, which in turn invests into the Master Fund; 

(b) onshore investors invest into the Onshore Feeder Fund, which in turn invests 

into the Master Fund; 

(c) the investment activities of the Offshore Feeder Fund, the Onshore Feeder 

Fund and the Master Fund are managed by the Investment Manager under 

the terms of an amended and restated investment management agreement 

dated 27 April 2007 (the "Investment Management Agreement"), a copy of 

which is at Tab 6; 

(d) the administrator of the Offshore Feeder Fund, the Intermediate Offshore 

Feeder Fund, the Onshore Feeder Fund and the Master Fund is SS&C 
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Technologies, Inc., of 80 Lamberton Road, Windsor, CT 06095, United 

States (the "Administrator") who provides certain administrative, 

bookkeeping and transfer agency services; and 

(e) the auditor of the Offshore Feeder Fund, the Intermediate Offshore Feeder 

Fund and the Master Fund is CohnReznick (Cayman), P.O. Box 1748 GT, 27 

Hospital Road, George Town, Grand Cayman, Cayman Islands. 

29. The Master Fund is one of three fund structures managed by the Platinum Group: 

the other fund structures are Platinum Partners Credit Opportunities Fund L.P. 

("PPCO") and a further master/feeder structure comprising Platinum Partners Liquid 

Opportunity Fund (International) Ltd and Platinum Partners Liquid Opportunity 

Master Fund L.P. (together "PPLO"). The Master Fund, PPCO and PPLO are 

separate legal entities, but there is some commonality between each fund structure 

on the basis that the majority of the ultimate members of management are the same; 

the funds make intercompany loans to each other; certain back-office employees 

perform functions for both funds; certain investment professionals perform functions 

for both funds; and both funds operate from the same office space at 250 West 55th 

Street, 14th Floor, New York City, New York, United States. 

30. The Master Fund is a multi-strategy hedge fund that seeks to achieve significant 

returns while attempting to minimize downside risk. The investment strategies 

employed by the Master Fund include: 

(a) Equity arbitrage: the Master Fund may engage in various forms of equity 

arbitrage trading strategies including long/short equity trading, which uses 

research to identify equity securities that either should perform well (in which 

case the securities will be held long) or poorly (in which case the equities will 

be sold short), and event-driven trading may include investments in long and 

short positions of listed and unlisted equities, convertible debt, options, 

futures, debt and warrants that the Investment Manager or a portfolio 

manager expects to profit from the occurrence of certain issuer-specific 

events. 
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(b) Energy and power arbitrage: the Master Fund may engage in various energy 

trading strategies, including, without limitation, location arbitrage and volatility 

arbitrage. 

(c) Convertible arbitrage: Through these strategies, the Master Fund typically 

seeks to profit from fundamental research and exploit differences in the 

availability of capital in emerging market economies. In addition, these 

strategies may utilize currency hedging techniques, including investment in 

futures and forward currency contracts which are intended to mitigate the 

Master Fund's exposure to foreign currency movements and country-specific 

political risk. 

(d) Asset-based lending: the Master Fund may employ various asset-based 

lending strategies that seek to profit from secured lending supported by 

assets in excess of the value of the debt, including, without limitation, asset

based convertible debt strategies, health care receivables strategies and 

legal finance strategies; and 

(e) Other: as an opportunistic investor, the Master Fund may also engage in 

other strategies and one-off opportunities in the sole discretion of the 

Investment Manager. 

31. Further details regarding the business of the Master Fund is set out in the 

confidential private offering memorandum of the Offshore Feeder Fund dated 

October 2015 as filed with CIMA, a copy of which is at Tab 7. 

ASSETS OF THE MASTER FUND 

32. The assets of the Master Fund comprise, as at 30 May 2016 and in summary: 

(a) investments in securities I investment assets of approximately 

US$915,000,000; 

(b) securities purchased under agreements to resell of approximately 

US$46,000,000; 

(c) unrealised appreciation on open derivative contracts of approximately 

US$6,900,000; 
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(d) amounts due from brokers of approximately US$49,700,000; 

(e) a potential asset in respect of the purchase of notes under the New Mountain 

Put Agreement of US$30,000,000; 

(f) notes receivable of approximately US$16,000,000; 

(g) participation interest of approximately US$3,000,000; 

(h) claims receivable of approximately US$2,000,000; 

(i) cash in the approximate amount of US$68,500; and 

0) prepayments of approximately US$1,000,000. 

33. It is notable that the approximate value of the Master Fund's assets is close to 

US$1,093,000,000. Such valuation is based upon a number of key assumptions, 

including, in many cases, the expectation that the portfolio investments forming a 

significant part of such assets will be given the time to mature through their natural 

lifecycle and receive additional capital investment where that is required. In addition, 

such valuations are confirmed by an independent third party valuation services 

provider on a quarterly basis and are further subject to annual audit review by the 

Master Fund's third party auditor. 

34. However, such assumptions may be undermined if the Proposed Restructuring is not 

implemented which will potentially lead to value destruction as regards such assets, 

as explained further below. 

LIABILITIES OF THE MASTER FUND 

35. There follows a structure diagram which provides a summary of the financial 

liabilities of the Master Fund: 
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36. In further detail, the Master Fund's principal financial liabilities to bank and 

promissory note creditors comprise: 

(a) Heartland Bank: 

(i) the Master Fund owes liabilities to Heartland Bank (an Arkansas, 

United States, state bank) ("Heartland") in the original principal 

amount of US$7,000,000 plus interest pursuant to a credit agreement 

(the "Heartland Credit Agreement") dated 31 August 2015 made 

between Heartland (as lender) and the Master Fund (as borrower) 

and a promissory note dated 31 August 2015 issued by the Master 

Fund to Heartland (the "Heartland Promissory Note"). Copies of the 

Heartland Credit Agreement and the Heartland Promissory Note are 

at Tabs 8 and 9, respectively. The Heartland Credit Agreement is 

stated to be governed by the Jaws of the State of Arkansas and the 

United States of America. Liabilities due from the Master Fund to 

Heartland pursuant to the Heartland Credit Agreement are due for 

repayment on 31 August 2017. The outstanding liability of the Master 

Fund to Heartland was US$7,069,684.03 as at 30 May 2016. Notably, 

the Heartland Credit Agreement includes the following covenants: 

15167502. 12 P0971.132468 

(1) a minimum assets under management covenant, pursuant to 

which the Master Fund is obliged to ensure that it maintains a 

specified ratio of assets under management to the outstanding 

balance of its liabilities to Heartland under the Heartland Credit 

Agreement; 

(2) a restriction on the borrowing by the Master Fund of additional 

debt if the aggregate amount of such additional debt would 

cause the Master Fund to be in breach of the minimum assets 

under management covenant; and 

(3) a restriclion on the creation of additional security by way of 

liens (in United States legal terminology and as such term is 

defined in the Heartland Credit Agreement) if such liens would 
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cause the Master Fund to be in breach of the minimum assets 

under management covenant; 

(ii) as security for the Master Fund's obligations to Heartland pursuant to 

the Heartland Credit Agreement and the Heartland Promissory Note, 

the Master Fund has entered into a security agreement dated 31 

August 2015 made between the Master Fund and Heartland (the 

"Heartland Security Agreement"). A copy of the Heartland Security 

Agreement is at Tab 10. The Heartland Security Agreement is stated 

to be governed by the internal laws of the State of Arkansas, but 

giving effect to federal laws applicable to national banks. Pursuant to 

the terms of the Heartland Security Agreement, the Master Fund has 

purportedly created a security interest in favour of Heartland over the 

"Collateral", (as such term is defined in the Heartland Security 

Agreement which is stated to include all "Accounts, Chattel Paper, 

Documents, Equipment, Fixtures, General Intangibles, Investment 

Property, Instruments, Inventory, Pledged Deposits, Stock Rights and 

Other Collateraf' (in each case, as defined in the Heartland Security 

Agreement), wherever located, in which the Master Fund has any 

right or interest. I understand that Heartland has taken steps to 

perfect this security interest by filing a Uniform Commercial Code-1 

financing statement in respect of it. 

(b) Kismetia: 

(i) the Master Fund owes liabilities to Kismetia Ltd ("Kismetia") in the 

original principal amount of US$9,327,262.62 plus interest accruing at 

a rate of 1 % per month (increasing to 3% per month following the 

occurrence of an event of default) pursuant to a promissory note and 

security agreement dated 16 March 2016 (effective as of 31 

December 2015} and as amended by a first amendment to 

promissory note and security agreement dated 14 June 2016 

(together, the "Kismetia Promissory Note Agreements"), in each 

case made between the Master Fund and Kismetia. Copies of the 

Kismetia Promissory Note Agreements are at Tab 11. The Kismetia 
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Promissory Note Agreements are stated to be governed by the laws 

of the State of New York; 

(ii) liabilities due from the Master Fund to Kismetia are stated to fall due 

on 31 August 2016, however, in any event, Kismetia may, at any time, 

accelerate the maturity date of such debt to a date no later than seven 

days from the date on which written notice to accelerate is provided to 

the Master Fund. The Master Fund is therefore currently at risk of 

immediate acceleration of the debt owed to Kismetia; 

(iii) the outstanding liability of the Master Fund to Kismetia was 

US$9,803.046. 75 as at 30 May 2016; 

(iv) notably, the Kismetia Promissory Note Agreements include the 

following covenants: 

(1) a restriction on the Master Fund entering into a loan 

agreement with a lender which is in a "position senior to" 

Kismetia w"tthout receiving Kismetia's prior written consent; 

and 

(2) a restriction on the Master Fund creating additional security 

interests over its assets without the prior written consent of 

Kismetia; 

(v) the Kismetia Promissory Note Agreements were issued to Kismetia as 

payment for the redemption of its shares in the Onshore Feeder Fund 

and a restructuring of such notes took place on 14 June 2016 to 

provide Kismetia with better terms, including accelerated enforcement 

rights; 

(vi) as security for the Master Fund's obligations to Kismetia pursuant to 

the Kismetia Promissory Note Agreements, the Master Fund has 

thereunder purportedly created: 
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(1) a security interest in favour of Kismetia over all of the Master 

Fund's assets as at 31 December 2015, including over the 

proceeds of such assets; and 

(2) a pledge over Kismetia's "redeemed equity interest Platinum 

Partners Value Arbitrage Fund International Ltd' in favour of 

Kismetia; 

(vii) understand that Kismetia has not taken steps to perfect such 

security interest by filing a Uniform Commercial Code-1 financing 

statement in respect of it. 

(c) PPNE 16% lenders and PPNE 12% lenders: 

(i) the Master Fund owes liabilities to a disparate group of lenders 

pursuant to: 

15167502.12 P0971.132468 

(1) a promissory note dated 11 May 2015 made between the 

Master Fund (as borrower) and such lenders in the aggregate 

principal amount of US$28,660,751.63 and incurring interest 

at a rate of 16% per annum (the "PPNE 16% Promissory 

Note"). A copy of 1he PPNE 16% Promissory Note is at Tab 

12 and a schedule of lenders under the same is at Tab 13. 

The PPNE 16% Promissory Note is stated to be governed by 

the laws of the State of New York. Liabilities due from the 

Master Fund to the lenders under the PPNE 16% Promissory 

Note are due for repayment on 11 May 2018. The outstanding 

liability of the Master Fund to such lenders is 

US$30,632,499.76 was at 30 May 2016; and 

(2) a promissory note dated 12 August 2015 made between the 

Master Fund (as borrower) and such lenders in the aggregate 

principal amount of US$15,523,619.22 and incurring interest 

at a rate of 12% per annum (the "PPNE 12% Promissory 

Note"). A copy of the PPNE 12% Promissory Note is at Tab 

14 and a schedule of lenders under the same is at Tab 15. 

The PPNE 12% Promissory Note is stated to be governed by 
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the laws of the State of New York. Liabilities due from the 

Master Fund to the lenders under the PPNE 12% Promissory 

Note are due for repayment 12 months from the date of each 

lenders payment is received pursuant to the PPNE 12% 

Promissory Note. The outstanding liability of the Master Fund 

to such lenders is US$15,625, 7 49.49 was at 30 May 2016; 

(ii) certain of the lenders under such promissory notes were issued with 

such notes as payment for the redemption of shares they formerly 

held in the Onshore Feeder Fund and other funds within the Platinum 

Group; and 

(iii) as security for the Master Fund's obligations under the PPNE 16% 

Promissory Note and the PPNE 12% Promissory Note, the Master 

Fund is stated to have granted security over all of its assets held as at 

the date of the promissory notes. I understand that the lenders under 

such promissory notes have not taken steps to perfect such security 

interest by filing a Uniform Commercial Code-1 financing statement in 

respect of !hem. 

(d) Twosons: 

(i) the Master Fund owes liabilities to Twosons in the principal amount of 

US$14,000,000 plus interest at a rate of 1.333% per month pursuant 

to a promissory note dated 18 September 2014 made between the 

Master Fund (as borrower) and Twosons (as lender) (the "Twosons 

Promissory Note"). A copy of the Twosons Promissory Note is at 

Tab 16. The Twosons Promissory Note is stated to be governed by 

the laws of the State of New York. Liabilities due from the Master 

Fund to Twosons pursuant to the Twosons Promissory Note are due 

for repayment on 30 September 2017. The outstanding liability of the 

Master Fund to Twosons was US$6,082,666.67 as at 30 May 2016; 

and 

(ii) as security for the Master Fund's obligations to Twosons pursuant to 

the Twosons Promissory Note, the Master Fund has thereunder 
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purportedly created a security interest in favour of Twosons over all of 

the Master Fund's assets as at 18 September 2014, including over 

the proceeds of such assets. I understand that Twosons has not 

taken steps to perfect such security interest by filing a Uniform 

Commercial Code-1 financing statement in respect of it. 

(e) Platinum Partners Credit Opportunities Master Fund LLC: 

(i) the Master Fund owes liabilities to PPCO in the original principal 

amount of US$25,000,000 plus interest at a rate of 1.333% per month 

pursuant to a revolving promissory note dated 1 January 2015 issued 

by the Master Fund to PPCO (the "PPCO Promissory Note"). A copy 

of the PPCO Promissory Note is at Tab 17. The PPCO Promissory 

Note is stated to be governed by the laws of the State of New York. 

Liabilities due from the Master Fund to PPCO pursuant to the PPCO 

Promissory Note are due for repayment on 31 December 2017. The 

outstanding liability of the Master Fund to PPCO was 

US$1,393,239.11 as at 30 May 2016; and 

(ii) as security for the Master Fund's obligations under the PPCO 

Promissory Note the Master Fund is stated to have granted security 

over all of its assets held as at the date of the PPCO Promissory 

Note. I understand that PPCO has not taken steps to perfect such 

security interest by filing a Uniform Commercial Code-1 financing 

statement in respect of it. 

(f) Platinum Partners Liquid Opportunities Fund: 

(i) the Master Fund owes liabilities to PPLO in the original principal 

amount of US$10,000 plus interest at a rate of 1% per month 

pursuant to an unsigned revolving line of credit promissory note 

stated to be dated 1 October 2015 (the "PPLO Promissory Note"). A 

copy of the PPLO Promissory Note is at Tab 18. I understand that 

whilst the PPLO Promissory Note has not been signed, the loan made 

and payable pursuant to it has nevertheless been operated, as 

between the Master Fund and PPLO, on the terms set out therein. 
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The PPLO Promissory Note is stated to be governed by the laws of 

the State of New York. Liabilities due from the Master Fund to PPLO 

pursuant to the PPLO Promissory Note are due for repayment on 31 

December 2017. The outstanding liability of the Master Fund to PPLO 

was US$1,930,498.95 as at 30 May 2016; and 

(ii) as security for the Master Fund's obligations under the PPLO 

Promissory Note the Master Fund is stated to have granted security 

over all of its assets held as at the date of the PPLO Promissory Note. 

I understand that PPLO has not taken steps to perfect such security 

interest by filing a Uniform Commercial Code-1 financing statement in 

respect of it 

(g) White Rock Properties: 

(i) the Master Fund owes liabilities to White Rock Properties LLC 

("White Rock Properties") in the original principal amount of 

US$8,500,000 pursuant to a promissory note dated 16 May 2016 

made between the Master Fund (as borrower) and White Rock 

Properties (as lender) (the "White Rock Properties Promissory 

Note"). A copy of the White Rock Properties Promissory Note is at 

Tab 19. The White Rock Properties Promissory Note is stated to be 

governed by the laws of the State of New York. Liabilities due from 

the Master Fund to White Rock Properties pursuant to the White Rock 

Properties Promissory Note are due for repayment on the earlier of 31 

August 2016, three business days following the date on which the 

Master Fund or any of its subsidiaries receive the proceeds from the 

sale of all or substantially all of the Implant Sciences business (being 

a portfolio company of the Master Fund) or three business days 

following the date on which the Master Fund or any of its subsidiaries 

receives the proceeds from the sale of all or substantially all of the 

Agera Energy business (another portfolio company). The outstanding 

liability of the Master Fund to White Rock Properties was 

US$8,908,088 as at 30 May 2016. The White Rock Properties 

Promissory Note was issued to supersede a previous promissory note 
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dated 1 November 2015 in the principal amount of US$7,000,000. 

Notably, the terms of the White Rock Promissory Note restrict the 

ability of the Master Fund to grant any security interest in the 

Collateral (as such term is defined in the White Rock Properties 

Promissory Note) that ranks either senior to or pari passu with the 

security interest granted in the Collateral to White Rock Properties 

pursuant to the White Rock Properties Promissory Note; 

(ii) as security for the Master Fund's obligations to White Rock Properties 

pursuant to the White Rock Properties Promissory Note, the Master 

Fund has purportedly created a security interest in favour of White 

Rock Properties over the following: 

(1) all the Master Fund's right, title and interest in and to all the 

assets of the Master Fund held by the Master Fund as at 16 

May 2016; and 

(2) the first US$8,500,000 payable under a credit agreement 

dated 4 September 2009 made between DMRJ Group, LLC 

(as lender) and Implant Sciences Corporation (as borrower, 

and being one of the Master Fund's portfolio investments); 

(iii) understand that White Rock Properties has not taken steps to 

perfect such security interest by filing a Uniform Commercial Code-1 

financing statement in respect of it. 

(h) Richard Stadtmauer, Marisa Stadtmauer and the National Society for 

Hebrew Day Schools: 

(i) the Master Fund owes liabilities owed to: 

15167502.12 P0971.132468 

(1) Richard Stadtmauer in the original principal amount of 

US$6,390,043.79 plus interest at a rate of 7% per annum 

pursuant to a promissory note dated 27 May 2016 made 

between the Master Fund (as borrower), the Onshore Feeder 

Fund (as co-borrower) and Richard Stadtmauer (as lender) 

(the "Richard Stadtmauer Promissory Note"). A copy of the 
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Richard Stadtmauer Promissory Note is at Tab 20. Liabilities 

due from the Master Fund to Richard Stadtmauer pursuant to 

the Richard Stadtmauer Promissory Note are due for 

repayment on 27 May 2018. The outstanding liability of the 

Master Fund to Richard Stadtmauer was US$6,464,594.30 as 

at 30 May 2016; 

(2) Marisa Stadtmauer in the original principal amount of 

US$4, 115,052.52 plus interest at a rate of 7% per annum 

pursuant to a promissory note dated 27 May 2016 made 

between the Master Fund (as borrower), the Onshore Feeder 

Fund (as co-borrower) and Marisa Stadtmauer (as lender) (the 

"Marisa Stadtmauer Promissory Note"). A copy of the 

Marisa Stadtmauer Promissory Note is at Tab 21. Liabilities 

due from the Master Fund to Marisa Stadtmauer pursuant to 

the Marisa Stadtmauer Promissory Note are due for 

repayment on 27 May 2018. The outstanding liability of the 

Master Fund to Marisa Stadtmauer was US$4, 163,061.47 as 

at 30 May 2016; and 

(3) the National Society for Hebrew Day Schools (the "NSHDS") 

in the original principal amount of US$2,278,829.93 plus 

interest at a rate of 7% per annum pursuant to a promissory 

note dated 27 May 2016 made between the Master Fund (as 

borrower), the Offshore Feeder Fund (as co-borrower) and the 

NSHDS (as lender) (the "NSHDS Promissory Note"). A copy 

of the NSHDS Promissory Note is at Tab 22. Liabilities due 

from the Master Fund to the NSHDS pursuant to the NSHDS 

Promissory Note are due for repayment on 27 May 2018. The 

outstanding liability of the Master Fund to the NSHDS was 

US$2,305,416.28 as at 30 May 2016; 

(ii) each of the Richard Stadtmauer Promissory Note, the Marisa 

Stadtmauer Promissory Note and the NSHDS Promissory Note 

(together, the "Stadtmauer Notes") are stated to be governed by the 
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laws of the State of New York and notably include the following 

covenants: 

(1) a restriction on the borrowing of certain additional debt by the 

Master Fund without the prior written consent of Richard 

Stadtmauer, Marisa Stadtmauer and the NSHDS; and 

(2) a restriction on the creation of certain Liens (as such term is 

defined in the Stadtmauer Notes) over any of the Master 

Fund's assets and/or properties without the prior written 

consent of Richard Stadtmauer, Marisa Stadtmauer and the 

NSHDS; 

(iii) the Stadtmauer notes were entered into in connection with certain 

agreements entered separately between each of Richard Stadtmauer, 

Marisa Stadtmauer and the NSHDS, the Master Fund and others (the 

"Stadtmauer Supplemental Agreements"). Copies of the 

Stadtmauer Supplemental Agreements are at Tab 23. The 

Stadtmauer Supplemental Agreements record, amongst other things, 

that each of Richard Stadtmauer, Marisa Stadtmauer and the NSHDS 

were previously investors in the Offshore Feeder Fund and/or the 

Onshore Feeder Fund and that the promissory notes constituted 

pursuant to the Stadtmauer notes were issued to each of Richard 

Stadtmauer, Marisa Stadtmauer and the NSHDS following such 

investors' requests to withdraw funds from the Offshore Feeder Fund 

and/or the Onshore Feeder Fund and the failure of the Offshore 

Feeder Fund and/or the Onshore Feeder Fund to pay such withdrawal 

requests; and 

(iv) the obligations of the Master Fund and (as applicable) the Onshore 

Feeder Fund and the Offshore Feeder Fund under each of the 

Stadtmauer Notes are guaranteed by Mark Nordlicht (Platinum's 

founder) pursuant to the terms of a guaranty agreement dated 27 May 

2016 made between Mark Nordlicht, Richard Stadtmauer. Marisa 

Stadtmauer and the NSHDS (the "Stadtmauer Nordlicht Guarantee 
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Agreement"), a copy of which is at Tab 24, on the terms set out 

therein. 

37. The Master Fund also has a potential liability to New Mountain in an amount claimed 

of US$33,246.158.50 (as at 18 May 2016 and subject to daily accruing interest 

claimed for the period thereafter) (the "New Mountain Claim"). The New Mountain 

Claim arises from the New Mountain Put Agreement which was originally made 

between the Master Fund and New Mountain Finance Holdings LLC ("NMFH") and 

which NMFH claims to have subsequently assigned to New Mountain. In summary 

terms, pursuant to the terms of the New Mountain Put Agreement, NMFH purchased 

from the Master Fund US$30,000,000 of 12% second priority senior secured notes 

issued by Northstar GOM Holdings Group LLC (one of the Master Fund's 

investments) (the "Northstar Notes"). The Master Fund was required to make 

payments to NMFH under the terms of the New Mountain Put Agreement and NMFH 

had an option to require the Master Fund to repurchase the Northstar Notes at a 

price equal to the principal amount. Pursuant to amendments to the New Mountain 

Put Agreement, the Master Fund agreed to pay four equal instalments of 

US$7,500,000 to New Mountain subject to the terms set out therein. Failure to pay 

such amounts would constitute an acceleration event under the New Mountain Put 

Agreement requiring the Master Fund to repurchase the balance of the Northstar 

Notes at a repurchase price calculated in accordance with the terms of that 

agreement: 

(a) New Mountain alleges that the Master Fund is in breach of its payment 

obligations to New Mountain under the New Mountain Put Agreement and a 

dispute between New Mountain and the Master Fund is being litigated before 

the Supreme Court of the State of New York, New York County (the "New 

York Supreme Court") (the "New York Proceedings"); 

(b) within the context of the New York Proceedings, New Mountain has sought 

summary judgment against the Master Fund; 

(c) a verdict in respect of such summary judgment application may now be 

returned at any time; 
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(d} on 18 May 2016, New Mountain served a statutory demand on the Master 

Fund and threatened to present a winding up petition against the Master 

Fund if the amount claimed was not paid within 21 days. A copy of the 

statutory demand is at Tab 25; 

(e) on 15 June 2016, the Master Fund succeeded in obtaining a temporary 

restraining order and injunction from the New York Supreme Court which 

restrains New Mountain from presenting a petition to this Honourable Court 

for the winding up of the Master Fund. Such temporary restraining order and 

injunction was granted on the basis that the New Mountain Put Agreement 

contains a forum selection clause which mandates that any legal action or 

proceeding with respect to the New Mountain Put Agreement or the 

transactions effected thereunder be brought in the courts of the State of New 

York or of the United States of America for the Southern District of New York, 

in each case sitting in New York City. To the best of my knowledge, such 

temporary restraining order and injunction remains in effect and New 

Mountain has not served a winding up petition on the Master Fund; and 

(f) if summary judgment in the New York Proceedings is given against the 

Master Fund, it is possible (though it is difficult to determine the probability of 

this) that the temporary restraining order may be lifted thereby enabling, to 

the extent the amount payable by the Master Fund to New Mountain is 

determined by the New York Supreme Court, New Mountain to present a 

winding up petition against the Master Fund in the Cayman Islands in short 

order. The Master Fund's position as to whether it will dispute this debt 

reserved. 

38. A Uniform Commercial Code filing was made in the United States in respect of the 

Master by Credit Suisse on 8 July 2016 which likely relates to the Master Fund's 

entry into a prime brokerage relationship with Credit Suisse. 

39. As regards the redemption liability owed to redeeming investors of the Offshore 

Feeder Fund and the Onshore Feeder Fund: 

(a) prior to the Offshore Feeder Fund's and the Onshore Feeder Fund's 

suspension of the redemption of their shares or limited partner interests (as 
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applicable) on 30 June 2016 (which is detailed at [paragraph 41] below) a 

number of their investors had requested to redeem their shares or limited 

partner interests, either in full or in part; 

(b) as at the date of this Affidavit, I understand that: 

(i) the Offshore Feeder Fund owes approximately US$32,964,557 of 

unpaid redemptions and approximately US$6,935, 186 in respect of 

audit holdback to its redemption creditors; and 

(ii) the Onshore Feeder Fund owes approximately US$35,429,553 of 

unpaid redemptions and approximately US$2,97 4,843 in respect of 

audit holdback to its redemption creditors, 

(such amounts together, the "Redemption Creditor Claims"); 

(c) the Offshore Feeder Fund (albeit via the Intermediate Offshore Feeder Fund 

which is interposed as a pass-through entity between the Master Fund and 

the Offshore Feeder Fund) and the Onshore Feeder Fund have 

corresponding back to back redemption creditor claims and/or withdrawal 

requests (as applicable) against the Master Fund in an aggregate amount 

equal to the Redemption Creditor Claims. In that regard, the Offshore Feeder 

Fund, the Onshore Feeder Fund, the Offshore Intermediate Fund and the 

Master Fund are party to a letter agreement 22 August 2016 (a copy of which 

is at Tab 26) pursuant to which they confirm that understanding; 

(d) in addition the Master Fund owes additional liabilities to the Offshore Feeder 

Fund (via the Intermediate Offshore Feeder Fund) and the Onshore Feeder 

Fund in respect of audit hold back amounts in the sums of US$6,935, 186.41 

and US$2,974,843.15, respectively, and liabilities of US$4,716,731.82 to the 

Intermediate Offshore Feeder Fund in respect of amounts payable by the 

Intermediate Offshore Feeder Fund to the Investment Manager; 

(e) certain liabilities incurred by the Master Fund comprise debt issued to 

redeeming investors of the Onshore Feeder Fund and the Offshore Feeder 

Fund, as noted above. In addition, the Master Fund has entered into, 

together with the Onshore Feeder Fund and Platinum Partners Liquid 
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Opportunity Fund (USA) L.P. ("PPLO LP"), a delay of payment penalty 

agreement dated 16 May 2016 with Ari Glass (the "Ari Glass Penalty 

Agreement"). A copy of the Ari Glass Penalty Agreement is at Tab 27. Ari 

Glass is a creditor of both the Onshore Feeder Fund and PPLO LP, having 

submitted redemption requests to both fund entities which were not paid. The 

Ari Glass Penalty Agreement provides, amongst other things: 

(i) for an increase in the amount of the payment obligations of the 

Onshore Feeder Fund and PPLO LP to Ari Glass that are set out 

therein in the event that the same are not discharged by 1 September 

2016; 

(ii) that if the Master Fund pays White Rock Properties the amount due 

pursuant to the White Rock Properties Promissory Note then the 

Onshore Feeder Fund and PPLO LP shall promptly discharge their 

payment obligations to Ari Glass; and 

(iii) that if the Onshore Feeder Fund and PPLO LP do not satisfy their 

payment obligations to Ari Glass following the payment by the Master 

Fund to While Rock Properties of the amounts due pursuant to the 

White Rock Properties Promissory Note then the Master Fund shall 

owe Ari Glass an additional $1,000,000; 

(f) the Master Fund is also subject to a number of other liabilities recorded on its 

balance sheet as at 30 May 2016, including but not limited to the following: 

(i) accrued expenses and other liabilities in the amount of US$6,449,468 

in respect of, amongst other things, fees due to professional services 

providers and legal expenses incurred by legal counsel; 

(ii) US$4,291,275 payable to the General Partner; 

(iii) a deposit of US$23,500,000 representing an advance in respect of 

the Master Fund's sale of its interests in Agera Energy. I understand 

that prior to the completion of the transaction this deposit may have 

been returnable but that the transaction has now closed subsequent 
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to 30 May 2016. Accordingly, I understand that this deposit is no 

longer a liability of the Master Fund; 

(iv) accrued but unpaid fees due to traders of US$13,073,209; 

(v) amounts due to the holders of minority interests in the Master Fund's 

subsidiary companies of US$1,813,251.76; 

(vi) liabilities of approximately US$106,824,701 representing the amount 

the Master Fund expects to cover in respect of short sale contracts 

entered into by the Master Fund; and 

(vii) unrealised depreciation on derivative contracts of approximately 

US$15,742,077. 

DETRIORATION IN THE MASTER FUND'S FINANCIAL POSITION 

40. The Master Fund's financial position has recently significantly deteriorated due to a 

combination of the following factors: 

(a) the shift in the concentration of the Master Fund's assets to illiquid private 

equity style investments which has caused an imbalance between liquid and 

illiquid assets. In that regard: 

(i) historically, the Master Fund's investment portfolio had been balanced 

between liquid and illiquid asset classes. However, in recent years the 

Master Fund has built up a large concentration of illiquid, private 

equity style investments which are mostly in the oil and gas sectors 

(which sector comprises approximately 40% of the Master Fund's 

investments). This has caused an imbalance in the Master Fund 

between liquid and private equity style investments which historically 

were balanced on an approximate 50/50 basis; and 

(ii) the shift in the constitution of the Master Fund's investment portfolio 

assets to a large holding of illiquid assets has been primarily due to 

the successful appreciation of assets that caused the private equity 

style illiquid investments to occupy a larger position in the Master 

Fund and volatility in the markets whereby the Master Fund drew 
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down its exposure in the liquid trading strategies and therefore was 

unable to restore such liquid trading strategies and delayed 

monetisation events; 

(b) a global decline in oil prices which has negatively affected the Master Fund's 

assets which operate in the oil and gas sector; 

(c) a delay in the availability of audited financial statements due to the esoteric 

nature of many of the investment assets of the Master Fund, the ongoing 

investigations summarised below and the fact that the Master Fund's 

Administrator has not been in a position to assist due to its remaining a 

creditor of the Master Fund in respect of unpaid professional services fees; 

(d} delayed monetisation events in relation to the Master Fund's investment 

assets which has delayed a rebalancing of the Master Fund's liquidity 

position; 

(e) a large amount of investor redemptions remaining unpaid past their due date, 

as noted above; and 

(f) the necessary borrowing of funds by the Master Fund to fund certain of its 

investment assets. 

41. Additionally, in recognition of the financial circumstances of the Master Fund and its 

limited access to liquid assets, on 30 June 2016 the Offshore Feeder Fund and the 

Intermediate Offshore Feeder Fund suspended determination of net asset value and 

the redemption of their shares by investors in accordance with its articles of 

association and the Onshore Feeder Fund also suspended the determination of net 

asset value and the withdrawal of limited partner interests pursuant to its limited 

partnership agreement. Such suspensions followed the suspension by the Master 

Fund of withdrawals on 30 June 2016 in accordance with its limited partnership 

agreement. A copy of notices sent to investors of both the Offshore Feeder Fund 

and the Onshore Feeder Fund are at Tab 28. 

42. The financial circumstances of the Master Fund have also been further negatively 

impacted by a number of regulatory issues and investigations ongoing in the United 

States. These events, particularly as reported in the press, have at the present 
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juncture made it nearly impossible for the Master Fund to leverage its positions and 

monetise them to the benefit of the Master Fund and its ultimate investors. Brief 

details of these regulatory issues and investigations as follows: 

(a) SEC investigation: the Platinum Group was served with a subpoena on 8 

June 2016 from the SEC's Enforcement Division seeking documents relating 

to various transactions and business operational issues. The Platinum Group 

was in the process of responding to the subpoena when, on 22 June 2016, 

the United States Attorney's Office for the Eastern District of New York (the 

"USAO-EDNY") executed a search warrant of the Platinum Group's offices, 

seizing or copying many of the Platinum Group's files. Following that event, 

the SEC agreed to suspend the Platinum Group's response to the 8 June 

2016 subpoena. The USAO-EDNY prosecutors were seeking, and had 

seized or copied, many of the same kinds of documents that the SEC 

Enforcement staff were seeking; 

(b) USAO-EDNY investigation: the Platinum Group was served with a subpoena 

on 8 June 2016 from the USAO-EDNY seeking documents relating to various 

transactions and business operational issues, a request that was largely 

similar to the SEC Enforcement subpoena. The Platinum Group was in the 

process of responding to the USAO-EDNY subpoena when USAO-EDNY 

prosecutors caused federal agents to execute a search warrant at the 

Platinum Group's offices on 22 June 2016. The USAO-EDNY thereafter 

agreed to suspend the Platinum Group's obligations to respond further to the 

subpoena pending the office's review of the materials seized and copied 

during the 22 June 2016 search; 

(c) SEC Office of Compliance Inspections and Examinations (the "SEC-OCIE"): 

on or about 28 June 2016, the Platinum Group was notified that the SEC

OCIE was commencing an examination of the Platinum Group's books and 

records pursuant to Rule 204 of the United States Investment Adviser's Act. 

The Platinum Group has been responding to multiple written requests for 

information from the SEC-OCIE Division on a rolling basis since 28 June 

2016; 
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(d) United States Attorney's Office for the Southern District of New York (the 

"USAO-SDNY"): in May 2015, the Platinum Group received a subpoena from 

the USAO-SDNY seeking various documents relating to investments by the 

Corrections Officers' Benevolent Association (the "COBA"). The Platinum 

Group complied with the subpoena and follow up requests in late 2015 and 

early 2016. On 8 June 2016, the USAO-SDNY filed a criminal complaint 

related to COBA against Murray Huberfeld, a founding partner of the 

Platinum Group and former investment officer at one of the funds managed 

by the Platinum Group. Mr. Huberfeld has not had management responsibility 

nor been employed at the Platinum Group since 2011 and the allegations 

against him relate to events that occurred in 2014. The complaint alleged that 

Mr. Huberfeld caused a bribe to be paid from the Platinum Group to Norman 

Seabrook, then head of the COBA union, in exchange for Mr. Seabrook's 

causing an investment to be made by COBA in the Platinum Group funds. 

The Platinum Group has not been charged in connection with the case; and 

(e) U.S. Commodities Futures Trading Commission (CFTC) Division of 

Enforcement: on 22 June 2016, the Platinum Group received a subpoena for 

documents from the U.S. Commodities Futures Trading Commission (CFTC) 

Division of Enforcement. The Platinum Group responded to the subpoena in 

early July 2016 and has not received any follow up or further request from the 

CFTC. 

43. Most recently on 28 July 2016, Parris Investments Ltd ("Parris"), presented and 

served a petition to this Honourable Court for the winding up of the Offshore Feeder 

Fund on the basis that Parris is an unpaid redemption creditor of the Offshore 

Feeder Fund in the amount claimed of US$1,080,480.43 and that the Offshore 

Feeder Fund has, as at the petition date, failed to satisfy such liability to Parris. That 

petition is due to be heard by this Honourable Court on Tuesday 23 August 2016. 

GUIDEPOST SOLUTIONS LLC 

44. In recognition of concerns regarding the solvency of the Master Fund and to address 

the SEC's concerns, on 18 July 2016, the Investment Manager, for itself and on 

behalf of, amongst others, the Offshore Feeder Fund and the Master Fund, engaged 

Guidepost Solutions LLC ("Guidepost") pursuant to the terms of an engagement 
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letter dated 18 July 2016 (the "Guidepost Engagement Letter"), a copy of which is 

at Tab 29. 

45. Guidepost's services are performed by Mr. Bart Schwartz and his team. Guidepost 

and Mr. Schwartz were engaged by the Investment Manager for itself and on behalf 

of a number of Platinum Group funds, including the Master Fund for the purposes of 

providing independent fiduciary oversight and to assist with the development and 

implementation of a plan for the orderly wind down of the funds under the 

management of the Platinum Group. 

46. Guidepost is actively monitoring the Master Fund's dealings with its investment 

portfolio and reports to the SEC at least monthly regarding the status of their 

engagement, the consummation of any sales of the Master Fund's assets, and the 

identification of any actual or potential violations of federal securities law, if any. In 

addition, Guidepost has various consultation rights under the Guidepost 

Engagement Letter regarding the Master Fund's dealing with its assets. 

47. A failure to appoint Guidepost and Mr. Schwartz would likely have substantially 

increased the risk that the SEC would have sought to place the Master Fund into 

receivership within the United States. The General Partner believes that the 

continued appointment of Guidepost and Mr. Schwartz and cooperation between 

Guidepost, Mr. Schwartz and the JPLs, should they be appointed as joint provisional 

liquidators by this Honourable Court, would be essential to mitigate any enforcement 

action which the SEC may take which, in the opinion of the General Partner, would 

be disastrous for creditors. 

48. However, notwithstanding the assistance provided by Guidepost, for the reasons set 

out below, it is now considered appropriate and in the best interests of the Master 

Fund's creditors and ultimate investors that the JPLs also be appointed to assist with 

the Proposed Restructuring of the Master Fund. The General Partner is hopeful that 

the JPL and Guidepost I Mr. Schwartz may agree a protocol regarding the terms on 

which they may cooperate and work together to achieve a better outcome for all 

stakeholders. 

49. CIMA has also been interested in recent developments. Most notably: 
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(a) on 30 June 2016 CIMA sent an information request letter to the Master Fund 

requesting various information concerning the Offshore Feeder Fund, the 

Master Fund and other Platinum Group entities. A copy of the letter of 30 

June 2016 is at Tab 30; 

(b) on 8 July 2016, the Master Fund's Cayman Islands counsel, Walkers, sent a 

reply to CIMA which responded to the document and infor111ation requests 

contained in GIMA's 30 June letter. A copy of Walkers' letter is at Tab 31; 

(c) on 22 July 2016, Walkers sent a further update letter to CIMA detailing the 

appointment of Guidepost I Mr. Schwartz and then proposal, as it was at that 

time, for the production of a plan for the orderly realisation of the assets of 

the Master Fund. A copy of this letter is at Tab 32; 

(d) on 16 August 2016, CIMA sent a further information request letter to the 

Master Fund. A copy of this letter is at Tab 33; and 

(e) on 22 August 2016, Walkers responded to CIMA. A copy of Walkers' letter is 

at Tab 34. 

50. A copy of the Petition and this provisional liquidation application will be served on 

CIMA. 

INSOLVENCY 

51. The General Partner (in its capacity as such, or in its capacity as the Investment 

Manager) has not retained an independent financial or restructuring advisor and the 

audited financial statements of the Master Fund for the year ended 31 December 

2015 are not yet available due to the effect of the ongoing investigations noted at 

[paragraph 42 above] 

52. The most recently available un-audited financial statements of the Master Fund 

comprise a balance sheet prepared as at 30 May 2016 (a copy of which is at Tab 

35) (the "May 2016 Balance Sheet"). The May 2016 Balance Sheet is the most 

recently available balance sheet of the Master Fund. The production of the June and 

July balance sheets have been delayed because, in the normal course, they would 

be prepared with the assistance of the Master Fund's Administrator. However, due to 
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the solvency issues which are detailed in this Affidavit, the Administrator is a creditor 

in respect of unpaid fees and, as such, has not been in a position to assist with the 

preparation of the June an.d July balance sheets. 

53. Nevertheless, I understand that there has been no material change in the assets and 

liabilities of the Master Fund since 30 May 2016 save for the deposit liability of 

US$23,500,000 representing an advance in respect of the Master Fund's sale of its 

interests in Agera Energy. I understand that prior to the completion of the transaction 

this deposit may have been returnable but that the transaction has now closed 

subsequent to 30 May 2016. Accordingly, I understand that this deposit is no longer 

a liability of the Master Fund. 

54. The May 2016 Balance Sheet shows that the Master Fund had access to only 

US$68,530 of cash assets as at 30 May 2016. In addition, as at 16 August 2016, I 

understand that the Master Fund's cash assets have increased to US$881,976, but 

that increased amount is still clearly insufficient to enable the Master Fund to 

discharge its liability in respect of the Redemption Creditor Claims and it is not 

anticipated that the Master Fund will receive sufficient income in the short to medium 

term to allow it to discharge such liabilities. 

55. Accordingly: 

(a) the financial position of the Master Fund has deteriorated such that it does 

not have access to a sufficient amount of liquid assets in order to meet its 

present liabilities, including its present liabilities in respect of Redemption 

Creditor Claims, as noted at [paragraph 39] above; 

(b) it is unlikely that the Master Fund will be able to meet its liabilities to: 

(i) Kismetia; or 

(ii) White Rock Properties, 

each which are stated to fall due on 31 August 2016; and 

(c) there exists a risk that summary judgment may be returned against the 

Master Fund in the New York Proceedings which may immediately and 

substantially increase the Master Fund's liabilities. 
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56. Therefore, the General Partner believes, having made due enquiry and having taken 

appropriate advice from the Investment Manager, that the Master Fund is insolvent 

on a cash flow basis within the meaning of section 93 of the Companies Law and 

that its insolvency will only deepen over time as (and in the case of New Mountain, 

if) debts further crystallise and the assets further depreciate if they are not 

appropriately managed or if they suffer a shortage of required funding, or if there is 

an urgent and unstructured liquidation sale of the Master Fund's assets. 

57. The General Partner is also deeply concerned that if steps are not taken to secure 

the preliminary stages of the Proposed Restructuring as soon as possible then 

certain of the Master Fund's creditors may soon be in a position to petition for the 

winding up of the Master Fund which may instigate what would likely be a value

destructive process of liquidation process and security enforcement. The JPLs will 

require time and a moratorium to engage with creditors and to implement the 

Proposed Restructuring. 

PROPOSED RESTRUCTURING 

58. Whilst the Master Fund is presently unable to pay its debts due to a lack of sufficient 

liquid assets, the Master Fund's audited consolidated financial statements for the 

year ended 31 December 2014 (the "2014 Annual Report") (a copy of which are at 

Tab 36) show that as at 31 December 2014, the Master Fund's total consolidated 

assets were US$1,036,530,945 and total liabilities were US$267, 141, 193. In 

addition, the May 2016 Balance Sheet shows that the Master Fund's total assets as 

at 30 May 2016 amount to US$1,093, 126,706.66 and its total liabilities amount to 

US$383, 706, 060. 58. 

59. As such, whilst the General Partner believes that it is unable to pay its debts on a 

cash-flow basis, the General Partner believes that the value of the Master Fund's 

assets, if realised and in accordance with their present balance sheet valuations and 

if protected from deterioration in a sudden and unplanned official liquidation or 

security enforcement, will exceed the Master Fund's liabilities thereby enabling the 

Master Fund to discharge all of its liabilities in full. 

60. As regards the proper realisation of the Master Fund's assets, it is the opinion of the 

General Partner that certain of the Master Fund's investment assets are not yet at 
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the optimum point in their investment lifecycle for the purposes of the Master Fund 

realising the maximum value from its investment in them. In addition, the General 

Partner believes that certain of such investment assets are also in need of further 

capital investment in order to maximise their value upon their ultimate realisation. 

61. In that regard, and by way of example: 

(a) one of the Master Fund's principal investment assets comprises an oil and 

gas drilling operation which requires funding to enable the company to drill its 

most attractive reserve and to re-work various legacy fields in the company's 

portfolio. Completion of such drilling will likely appreciate the value of the 

company and open up various options for the Master Fund to realise its 

investment via an accelerated liquidity event. In that regard, the Investment 

Manager has advised that: 

(i) pre-drilling, this company is capable of a daily production rate of 1,900 

BOE/D (barrels of oil equivalent per day) and a monthly cash flow of 

up to US$500,000, whereas post-drilling, this company is capable of a 

daily production rate of 7,000 BOE/D and an increased monthly cash 

flow of between US$7,000,000 - 9,000,000; and 

(ii) between US$20,000,000 - 25,000,000 of additional funding, to be 

provided by the Master Fund on a senior secured basis, would be 

required the facilitate the completion of such drilling in the present 

circumstances where the company is able to take advantage of 

historically low drilling costs; 

(b) another of the Master Fund's investment assets comprises a gold mine which 

is facing operational difficulties due to a lack of funds available for capital 

expenditure on its infrastructure. If additional funds are made available to this 

company, the Investment Manager believes that the mine has the potential to 

produce increased quantities of gold which will unlock significant value in the 

company to the benefit of a future monetisation event. In that regard, the 

Investment Manager has advised that: 
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(i) before additional capital investment, daily gold production is likely to 

be approximately 15 ounces per day with a break-even monthly cash 

flow; whereas 

(ii) after additional capital investment, daily gold production may increase 

to between 35 and 55 ounces per day with a positive monthly cash 

flow of $750,000 - 1,000,000; 

(c) the Master Fund has invested in a pharmaceutical company which has 

developed an asset which is in the midst of a 'phase 2' US Food and Drug 

Administration ("FDA") study. The Master Fund is this company's majority 

shareholder and the General Partner believes that additional funds in the 

region of US$8,000,000 (US$4,000,000 upfront and the balance to be self 

funded as progress is made) are needed to carry this company through to the 

end of the current 'phase 2' study which will lead to the highest possible 

valuation for this company upon its sale. The Investment Manager has 

advised that, based upon conservative market penetration assumptions, this 

company has projected first year revenue following completion of the phase 2 

study to be in excess of US$200,000,000. 

62. However, if the Proposed Restructuring is not implemented, the General Partner 

believes that the alternative is the liquidation of the Master Fund's assets and 

concomitant potential destruction in the value of the Master Fund's assets to the 

detriment of its creditors and ultimate investors. In that regard: 

(a) approximately US$570,000,000 of the Master Fund's investment assets 

(representing just over half of the value of such assets as recorded on the 

May Balance Sheet) are investments in portfolio companies; 

(b) if there were to be an urgent liquidation sale of such assets, or if the assets 

are not properly serviced or protected, it is likely that such assets would 

attract a substantially lower value than their present valuations recoveries 

therefore resulting in a mere cents on the dollar return to the Master Fund; 

and 

(c) consequently, the General Partner believes that it is essential that steps are 

taken to secure the preliminary stages of the Proposed Restructuring in order 
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to avoid such significant potential value deterioration. Given the oil and gas 

assets and mining exposure, the General Partner is also cognisant of 

regulatory and environmental liabilities that may require cash and working 

capital to deal with. 

63. Accordingly, the General Partner is of the opinion that the appointment of the JPLs 

would be in the best interests of the Master Fund's creditors as a whole because it 

would enable to JPLs to: 

(a) bring about a restructuring of the Master Fund's existing liabilities that will 

enable the below to take place with a view to the maximisation of the future 

realisation of the Master Fund's assets for the ultimate benefit of all creditors 

and investors; 

(b) protect and insulate the Master Fund's assets from an immediate liquidation 

sale or security enforcement in order to preserve their value; 

(c) delay the realisation of some or all of the Master Fund's assets to a more 

optimum time in the lifecycle of such investment assets rather than complete 

an immediate and urgent liquidation sale of such assets; 

(d) ensure that the Master Fund has sufficient working capital resources for a 

sufficient period of time in order to enable a more beneficial realisation of the 

Master Fund's assets at a future appropriate date in the lifecycle of such 

investment assets; and 

(e) make a further capital investment in certain of the Master Fund's illiquid 

investments to aid those investments in moving through inflection points that 

will, in the opinion of the Investment Manager, yield better returns for 

investors. 

64. A restructuring of the Master Fund's liabilities is likely to be essential to facilitate the 

above strategy notably because: 

(a) certain of the Master Fund's creditors hold security over the assets of the 

Master Fund and, absent any forbearance agreed with such creditors or 

some other restructuring of their creditor rights, such creditors will be able to 
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enforce their security notwithstanding the statutory stay which will prevent 

any suit, action or other proceedings being proceeded with or commenced 

against the Master Fund upon its liquidation. The General Partner considers 

that actions taken by a secured creditor to enforce their security to further 

their own interests by realising some or all of the Master Fund's assets in 

satisfaction of their debt are unlikely to benefit all other creditors of the 

Master Fund because such actions will potentially destroy the value of the 

Master Fund's remaining assets; 

(b) the Master Fund has few liquid resources with which to fund any working 

capital required to implement the above strategy or to fund any capital 

investment to be made in the Master Fund's assets; 

(c) additional funds are therefore likely to be needed; 

(d) whilst there are a number of scheduled monetisation events over the 

forthcoming months, additional funds may be required and it may be more 

advantageous to seek to raise additional third party finance, including by way 

of bridge finance, to fund any immediate working capital and investment 

capital needs pending the receipt of proceeds from scheduled forthcoming 

monetisation events ("New Money Funding"); 

(e) having discussed with number of potential funders, the General Partner 

understands and anticipates that prospective finance providers would only be 

prepared to advance New Money Funding if the Master Fund is in a court

supervised process and that additional security be granted over some or all 

of the Master Fund's assets; and 

(f) those likely requirements for the New Money Funding present difficulties 

because, as noted above in this Affidavit, certain creditors of the Master Fund 

hold contractual rights which restrict the Master Fund from incurring 

additional debt and granting additional security over its assets. Accordingly, 

the General Partner believes that it will be necessary to either structure the 

New Money Funding around such rights and security or (more likely) to 

restructure the debt of such existing creditors and/or reach a compromise 
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with such creditors in order to permit the New Money Funding to be made on 

terms acceptable to the prospective funders; 

65. After a detailed consideration of the debt structure of the Master Fund and 

understanding the relevant creditors and their concerns, I understand that the 

Proposed Restructuring could potentially take place by way of (depending upon and 

subject the level and nature of engagement of the Master Fund's creditors and the 

discretion of the JPLs and ultimately this Honourable Court) one or more of the 

following methods: 

(a) a consensual restructuring whereby creditors may be persuaded (likely in 

return for additional debt and/or equity and/or other incentives) to (as 

applicable): 

(i) not enforce their security; 

(ii) to seek to place the Master Fund into official liquidation; and/or 

(iii) waive or vary their contractual rights and/or (if applicable) to 

subordinate their security in order to permit the Master Fund to raise 

New Money Funding, 

in each case in order to facilitate an orderly realisation of the Master Fund's 

assets for their maximum value outside of the context of an urgent liquidation 

of the Master Fund and its assets with its potential attendant destruction of 

value and stigma; 

(b) a formal process such as a scheme of arrangement under the laws of the 

Cayman Islands (being the place of registration of the Master Fund and being 

the law governing the formation and constitution of the Master Fund) in order 

to facilitate the above outcomes; 

(c) a formal bankruptcy process under Chapter 11 of Title 11 of the United 

States Code (which I understand may permit New Money Funding within a 

statutory framework) in order to facilitate the above outcomes; and/or 

(d) the assistance of the United States Bankruptcy Court pursuant to Chapter 15 

of Title 11 of the United States Code. 
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66. Whilst no advanced negotiations have yet taken place with the creditors of the 

Master Fund regarding the Proposed Restructuring: 

(a) the Investment Manager has had confidential discussions with a number of 

redemption creditors and other stakeholders and it is clear from those 

conversations that such creditors and investors understand the Master 

Fund's illiquid asset constitution and consider that a "firesale" of such assets 

would not be in anyone's best interests 

(b) the General Partner is conscious that compromise and/or arrangement 

negotiations should take place urgently and that the appointment of the JPLs 

by this Honourable Court will be essential in assisting to safeguard the 

restructuring process in a controlled and efficient manner, notably given that 

the JPLs would be independent officers of this Honourable Court; and 

(c) in order for the Proposed Restructuring to be successful (or even have a 

chance of success) it is vital that the JPLs be allowed the opportunity to 

engage in discussions with creditors and lenders and to actively engage with 

the Investment Manager and interested stakeholders; 

(d) a clear plan will be formulated in short order and reports will be provided to 

this Honourable Court in due course; 

(e) given the disparate levels of debt and creditor claims, an orderly process is 

necessary and will ensure that value is preserved and maximised; and 

(f) at this stage, it is too early to tell the precise strategy for implementing the 

Proposed Restructuring. However, the General Partner is committed to 

seeking to facilitate the implementation of such of the above strategies as are 

likely to be successful for the benefit of all creditors and investors and, to that 

end, the General Partner intends to assist the JPLs to formulate a 

compromise or arrangement which can be presented to the Master Fund's 

creditors, either by way of a scheme or arrangement pursuant to section 86 

of the Companies Law or otherwise. 

67. In summary therefore: 
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(a) if the Proposed Restructuring were to be successful, the General Partner 

believes that it would likely facilitate the payment in full of all creditors and a 

return of capital to investors; 

(b) whereas, if the Proposed Restructuring were to fail, the General Partner 

contemplates that a potentially value destructive liquidation or security 

enforcement would ensue, to the comparative detriment to creditors and 

investors; 

(c) it is entirely possible that the Master Fund, having repaid its creditors or 

having compromised or restructured its debts, could return positive value to 

its investors once all liabilities have been discharged and may therefore avoid 

an insolvent liquidation (especially given that the Onshore Feeder Fund is not 

currently the subject to any current or threatened bankruptcy proceedings in 

the United States or elsewhere); and 

(d) consequently, having regarding to the duties owed by the General Partner to 

the Master Fund, the director of the General Partner has determined that it is 

in the best interests of the Master Fund, its creditors and its ultimate investors 

that restructuring professionals be appointed as JPLs of the Master Fund to 

assist with the Proposed Restructuring and to facilitate an orderly and 

structured method of maximising the proceeds of the future disposal of the 

Master Fund's assets. 

URGENCY 

68. The General Partner is concerned that: 

(a) it has the following critical liabilities or potential liabilities falling due in the 

immediate term: 

(i) debt in the aggregate sum of US$18,711,134.75 (plus interest 

accrued from 30 May 2016 to date) owed to Kismetia and White Rock 

Properties which is due for repayment on 31 August 2016 (and, in the 

case of Kismetia, which may be accelerated at any time); and 
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(ii) potential liabilities to New Mountain which are the subject to the 

verdict of the New York Supreme Court on the summary judgment 

application made by New Mountain in the New York Proceedings, 

which may be given at any time, 

both of which could likely not be repaid or met; 

(b) such creditors are therefore likely to very soon be in a position to commence 

an involuntary official liquidation of the Master Fund which, for the reasons 

stated above, the General Partner believes would not be in the best interests 

of all creditors; and 

(c) it is possible that security could be enforced by secured creditors that would 

potentially lead to value destruction. A restructuring I compromise of such 

debt is therefore required. 

69. The General Partner therefore believes that it is essential that this Honourable Court 

appoints the JPLs as joint provisional liquidators of the Master Fund immediately to 

avoid the risk that such creditors could commence or precipitate action which would 

be detrimental to the Proposed Restructuring and, in the opinion of the General 

Partner, the interests of all creditors. 

PROPOSED PROVISIONAL LIQUIDATORS 

70. I have been informed by the JPLs, and I believe, that they have the necessary 

qualifications and experience to act as provisional liquidators of the Company and I 

have been informed by them that they are willing and able to do so if appointed by 

this Honourable Court. 

71. It is frequently considered advantageous for the same insolvency practitioners to be 

appointed as joint official liquidators and/or joint provisional liquidators over all 

entities within a fund structure, which would be facilitated should this Honourable 

Court be minded to appoint the JPLs over the Master Fund in addition to their 

appointment as joint official liquidators of the Offshore Feeder Fund. 
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72. The debts due to the Intermediate Offshore Feeder Fund and the Offshore Feeder 

Fund are not disputed by the Master Fund and would likely be admitted to proof in 

the liquidation of the Master Fund. 

73. As noted above, this Honourable Court is due to hear a winding up petition in 

respect of the Offshore Feeder Fund on Tuesday 23 August 2016. It is anticipated 

that this Honourable Court will make an order winding up the Offshore Feeder Fund 

and appointing joint official liquidators ("JOLs") to the Offshore Feeder Fund. Should 

JOLs be appointed to the Offshore Feeder Fund, it is the General Partner's intention 

to provide a copy of this application to such JOLs in advance of the hearing of it and 

it is hoped that such JOLs will consent to it. I will ask Walkers to update the 

Honourable Court in that regard at the hearing of this application. 

74. In view of the aforesaid, I respectfully request that this Honourable Court make the 

orders sought in the Summons. 

SWORN at 

on theZ)day of August 2016 

before me: 

) 

.. *'1r.£h/s ... A-:"!Y!..~) 
NOTARY PUBLIC 

MICHAEL A l<IMEt.MAN 
NOTARY PUBUC·STATE Of NEW YORK 

No, 0 l Kl621303 J 
Qualified In New York county 

My Commfolon £1<pire& Novemlle1 Ol', 2017 

/Ln,__~ ----~1!'d. _____ :_!Jl'.::~~~-----------
MARK NORDLICHT 

This Affidavit was filed by Walkers Attorneys-at-Law of 190 Elgin Avenue, George Town, Grand Cayman KY1-
9001, Cayman Islands for the Company, whose address for service is that of its said Attorneys-at-Law. 
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IN THE GRAND COURT OF THE CAYMAN ISLANDS 

FINANCIAL SERVICES DIVISION 
CAUSE NO: FSD OF 2016 

IN THE MATTER OF THE COMPANIES LAW (2013 REVISION) 

AND IN THE MATTER OF THE EXEMPTED LIMITED PARTNERSHIPS LAW (2014 
REVISION) 

AND IN THE MATTER OF PLATINUM PARTNERS VALUE ARBITRAGE FUND L.P. 

THIS IS EXHIBIT "MN-2" TO THE SECOND AFFIDAVIT OF 

MARK NORDLICHT 

SWORN BEFORE ME THIS DAY OF AUGUST 2016 

15167502.12 P0971.132468 

_,,,,,,,~,£.,,,.}cf~/~~~ 

NOTARY PUBLIC 

MICHAEL A K\MELMAN 
NOTAl'!V PUBLIC-STATE OF NEW YORK 

No. 01K162l3031 
Quall!led Jn New York County 

My Comml1$h,)fl El<Pir•n Novem/lat 02:. 2017 
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IN THE GRAND COURT OF THE CAYMAN ISLANDS 
FINANCIAL SERVICES DIVISION 

CAUSE NO: FSD 131 OF 2016 (AJJ ) 

IN THE MATTER OF THE COMPANIES LAW (2013 REVISION) 

AND IN THE MATTER OF THE EXEMPTED LIMITED PARTNERSHIP LAW, 2014 

AND IN THE MATTER OF PLATINUM PARTNERS VALUE ARBITRAGE FUND LP. 

BEFORE THE HONOURABLE MR. JUSTICE ANDREW J. JONES QC 

IN CHAMBERS 

25 AUGUST 2016 

ORDER 

UPON the application (this "Application") of Platinum Partners Value Arbitrage Fund L.P. (the 

"Master Fund") acting by Platinum Management (NY) LLC (the "General Partner") in its 

capacity as the general partner of the Master Fund pursuant its ex parte Summons issued on 23 

August 2016 for the appointment of joint provisional liquidators pursuant to section 104(3) of the 

Companies Law (2013 Revision) (as amended) (the "Companies Law") (as applied by and 

subject to section 36 of the Exempted Limited Partnership Law, 2014); 

AND UPON reading the winding up petition presented by the Master Fund acting by its General 

Partner on 23 August 2016 2016 (the "Petition"), the First Affidavit of Mark Nordlicht sworn on 

23 August 2016, the Second Affidavit of Nordlicht sworn on 23 August 2016, the Third Affidavit 

of Mark Nordlicht sworn on 24 August 2016, the First Affidavit of Matthew Wright sworn on 19 

August 2016, the First Affidavit of Christopher Kennedy sworn on 19 August 2016, the First 

Affidavit of Patrick McConvey sworn on 24 August 2016 and the respective exhibits thereto; 

AND UPON hearing counsel for the Master Fund, acting by its General Partner 

IT IS ORDERED THAT: 

1. Matthew Wright and Christopher Kennedy both of RHSW (Cayman) Limited, Windward 

1, Regatta Office Park, P.O. Box 897, West Bay Road, Grand Cayman, KY1-1103, 
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Cayman Islands, be appointed as joint provisional liquidators (the "JPLs") of the Master 

Fund with the power to act jointly and severally and during the period of their 

appointment, any act required or authorised to be done by the JPLs may be done by any 

one or more of the JPLs. 

2. The JPLs shall not be required to give security for their appointment. 

3. The JPLs are hereby authorised jointly and severally to take such steps as, in their 

discretion, may be necessary or expedient for the purpose of presenting a compromise 

or arrangement to the creditors of the Master Fund in order to facilitate the maximisation 

of the value of the assets of the Master Fund upon their realisation. 

4. In addition to the powers prescribed in Part II of the Third Schedule to the Companies 

Law, the JPLs are hereby authorised jointly and severally to exercise any of the following 

powers without further sanction of the Court: 

(a) the power to defend any action or other legal pending against the Master Fund; 

(b) the power to enter into discussions and negotiations for and on behalf of the 

Master Fund for the purpose of, but not limited to -

(i) restructuring the Master Fund's business and operations; 

(ii) restructuring or rescheduling the Master Fund's indebtedness; and/or 

(iii) making any compromise or arrangement with creditors or persons 

claiming to be creditors or having or alleging themselves to have any 

claim (present or future, certain or contingent, ascertained or sounding 

only in damages) against the Master Fund or for which the Master Fund 

may be rendered liable; 

(c) the power to sell any of the Master Fund's property by public auction or private 

contract with power to transfer the whole of it to any person or to sell the same in 

parcels, in each case subject to the prior consent of the liquidation committee 

constituted pursuant to paragraph 5 of this Order (the "Liquidation Committee") 

or, if such consent is not provided, subject to the prior sanction of the Court; 
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(d) the power to raise or borrow money and grant securities therefor over the 

property of the Master Fund, in each case subject to the prior consent of the 

Liquidation Committee or, if such consent is not provided, subject to the prior 

sanction of the Court; 

(e) the power to engage staff (whether or not as employees of the Master Fund) to 

assist the JPLs in the performance of their functions; 

(f) the power to engage independent attorneys and other professionally qualified 

persons to assist the JPLs in the performance of their functions, whether in the 

Cayman Islands or elsewhere provided that the JPLs shall not engage Walkers, 

Schulte Roth & Zabel LLP or Dechert LLP as attorneys for the JPLs; 

(g) the power to: 

(i) take control of the ownership interests of the Master Fund in its direct 

subsidiaries and/or joint ventures, investment, associated companies, 

business or other entities ("Subsidiaries") of the Master Fund in which 

the Master Fund holds an interest, in each case wherever located, as the 

JPLs shall think fit; 

(ii) call or cause to be called such meetings of such Subsidiaries and/or to 

sign such resolutions (in each case in accordance with the provisions of 

any relevant constitutional or related documentation of such companies) 

and take such other steps, including applications to appropriate courts 

and/or regulators, as the JPLs shall consider necessary to appoint or 

remove directors, legal representatives, officers, and/or managers to or 

from such Subsidiaries, and in each case take such steps as are 

necessary to cause the registered agents (or other equivalent corporate 

administrators) of such Subsidiaries to give effect to the changes to the 

boards of directors, legal representatives, officers, and/or managers of 

such Subsidiaries, including (without limitation) effecting changes to the 

company registers of such Subsidiaries as may be deemed appropriate 

by the JPLs; and/or .. 
'·"• 
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(iii) to take such other action in relation to all such Subsidiaries as the JPLs 

shall think fit for the purpose of protecting the assets of the Master Fund 

and managing the affairs of the Master Fund; 

(h) the power to communicate with and carry out any necessary filings with 

regulatory bodies as appropriate, including, without limitation, the Cayman 

Islands Registrar of Exempted Limited Partnerships, the Cayman Islands 

Monetary Authority and the United States Securities and Exchange Commission 

in the name and on behalf of the Master Fund; 

(i) subject to the prior sanction of the Court following an application to be made 

upon not less than five days' notice to the Liquidation Committee, the power to 

engage either Platinum Management (NY) LLC, or another professional asset 

manager, to act as investment adviser; 

U) subject to the prior sanction of the Court following an application to be made 

upon not less than five days' notice to the Liquidation Committee, the power to 

engage or re-engage the services of Guidepost Solutions LLC; and 

(k) the power to do all acts and execute, in the name and on behalf of the Master 

Fund, all deeds, receipts and other documents in connection with the exercise of 

their powers notwithstanding that the JPLs are not the general partner of the 

Master Fund and, for that purpose, use the Master Fund's seal (if any) when 

necessary. 

5. A Liquidation Committee shall be constituted consisting of -

6. 

(a) not more than three creditors of the Master Fund; 

(b) an unredeemed shareholder of Platinum Partners Value Arbitrage Fund 

(International) Limited (the "Offshore Feeder Fund") ; and 

(c) a limited partner of Platinum Partners Value Arbitrage Fund (USA) LP ("the 

Onshore Feeder Fund") 
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Offshore Feeder Fund, the Onshore Feeder Fund, the JPLs or any other person by 

reason of, or in connection with, their membership of or participation in the Liquidation 

Committee. 

7. The Liquidation Committee be authorised to engage Cayman Islands attorneys whose 

fees and expenses, reasonably and properly incurred on the instructions of the 

Liquidation Committee, shall be paid out of the assets of the Master Fund as an expense 

of the provisional liquidation. 

8. The JPLs be authorised, if they think fit, to take any such action as may be necessary or 

desirable to obtain recognition of the appointment of the JPLs in any other relevant 

jurisdiction and to make applications to the courts of such jurisdictions for that purpose, 

including, without limitation as representatives of the Master Fund (as applicable) to 

seek relief under Chapter 15 of Title 11 of the United States Bankruptcy Code, and to 

take such steps arising in connection therewith that the JPLs may consider appropriate. 

9. Pursuant to Section 97 of the Companies Law, no suit, action or other proceedings, 

including criminal proceedings, shall be proceeded with or commenced against the 

Master Fund except with the leave of the Court and subject to such terms as the Court 

may impose. 

10. Pursuant to Section 99 of the Companies Law, no disposition of the Master Fund's 

property by or with the authority of the JPLs in either case in the carrying out of their 

duties and functions and the exercise of their powers pursuant to this Order shall be 

avoided and any payments made into or out of the bank accounts(s) of the Master Fund 

in the ordinary course of business of the Master Fund between the date of the 

presentation of the Petition herein and the date of the appointments of the JPLs shall not 

be avoided by virtue of the provisions of section 99 of the Companies Law in the event of 

an order for the winding up of the Master Fund being made on the Petition . 

11. The costs of and incidental to the Application incurred by the Master Fund shall be 

agreed and paid by the JPLs out of the assets of the Master Fund. 
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AND IT IS FURTHER DIRECTED THAT: 

12. The hearing of the Petition shall be adjourned to 27 October 2016 at 10.00 am and any 

creditor of the Master Fund shall have liberty to apply, upon not less than 14 days' notice 

to the Master Fund and the JPLs, to -

11.1 discharge or vary this order; and/or 

11.2 remove the JPLs and appoint alternative provisional liquidators . 

13. Any creditor or shareholder of the Offshore Feeder Fund and any creditor or limited 

partner of the Onshore Feeder Fund may be heard on the adjourned hearing of the 

Petition . 

14. The JPLs and/or the General Partner shall cause copies of the Petition and this Order to 

be served upon -

14.1 all creditors of the Master Fund; 

14.2 all redemption creditors and shareholders of the Offshore Feeder Fund; and 

14.3 all creditors and limited partners of the Onshore Feeder Fund. 

15. The JPLs shall provide copies of all affidavits and exhibits thereto filed in support of the 

Petition and the Summons, upon request, to any creditor, shareholder and/or limited 

partner of the Master Fund, the Offshore Feeder Fund and the Onshore Feeder Fund. 

16. The JPLs shall file a report to the Court detailing the progress of the provisional 

liquidation and setting out their recommendations for any potential restructuring and 

shall make such report available to all creditors and limited partners of the Master Fund 

and all creditors and shareholders of the Offshore Feeder Fund and all creditors and 

limited partners of the Onshore Feeder Fund by no later than 13 October 2016. 
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17. A transcript of the hearing of this Application shall be prepared and approved by the 

Judge and the JPLs shall provide copies, upon request, all creditors, shareholders and 

limited partners of the Master Fund, the Offshore Feeder Fund and the Onshore Feeder 

Fund. 

DATED this 25th day of August 2016 

FILED this 29th day of August 2016 

The Honourable Mr. Justice Andrew J. Jones QC 

JUDGE OF THE GRAND COURT 

This Order is filed by Walkers, Attorneys at Law for the Petitioner whose address for service is care of its 
said Attorneys at Law, Walkers, 190 Elgin Avenue, George Town, Grand Cayman, KY1 -9001 , Cayman 
Islands. 
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IN THE GRAND COURT OF THE CAYMAN ISLANDS 

FINANCIAL SERVICES DIVISION 

The Honourable Mr. Justice Andrew J. Jones QC 
In Open Court, 27 October 2016 

CAUSE NO: FSD 131 of 2016 (AJJ) 

IN THE MATTER OF THE COMPANIES LAW (2016 REVISION) 

AND IN THE MATTER OF THE EXEMPTED LIMITED PARTNERSHIP LAW, 2014 

AND IN THE MATTER OF PLATINUM PARTNERS VALUE ARBITRAGE FUND L.P. (IN 
PROVISIONAL LIQUIDATION) 

WINDING UP ORDER 

UPON hearing counsel for Platinum Management (NY) LLC in its capacity as general partner of 

Platinum Partners Value Arbitrage Fund L.P. (in Provisional Liquidation) (the "Master Fund") on 

the adjourned hearing of the winding up petition presented in respect of the Master Fund on 23 

August 2016 

AND UPON reading the First affidavit of Harris D. Kealey sworn on 19 October 2016, the 

Second Affidavit of Matthew Wright sworn on 24 October 2016, the First Affidavit of Claire 

Loebell sworn on 10 October 2016, the First Affidavit of Kieran Hutchison sworn on 12 October 

2016, the Fourth Affidavit of Mark Nordlicht sworn on 26 October 2016, the Third Affidavit of 

Matthew Wright sworn on 26 October 2016, the First Affidavit of Richard Bernstein sworn on 26 

October 2016 and the respective exhibits thereto 

AND UPON hearing (a) counsel for Mr. Matthew Wright and Mr. Christopher Kennedy, both of 

RHSW (Cayman) Limited ("Messrs. Wright and Kennedy") in their capacity as joint provisional 

liquidators of the Master Fund, (b) counsel for New Mountain Finance Company, a creditor of 

the Master Fund, (c) counsel for BRe BCLIC Sub, BRe WNIC 2013 LTC Primary, BRe WNIC 

2013 L TC Sub, Senior Health Insurance Company of Pennsylvania and BBIL ULICO (referred 

to collectively as "the Beechwood Group"), Jules and Barbara Nordlicht, Parker Family Limited 

Partnership, Alaska Trust Company, Swedbank for Core Peak Hedge, Adela Kenner de Katz, 

Shumuel and Serena Fuchs Foundation, Paularene Management Inc. and Rivie Schewebel 
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Retirement Plan, creditors of the Master Fund and/or shareholders or creditors of Platinum 

Partners Value Arbitrage Fund (International) Limited (In Liquidation) (the "Feeder Fund") 

AND UPON having determined that the same insolvency practitioners should not serve as 

official liquidators of both the Master Fund and the Feeder Fund 

AND UPON Messrs Wright and Kennedy having given notice to the Court of their intention to 

resign as official liquidators of the Feeder Fund in the event that their interim appointment as 

official liquidators of the Master Fund is confirmed by the Court at a hearing to be held on 12 

December 2016 in respect of both this cause and Cause FSD 118 of 2016 - AJJ) (the 

"Combined Hearing") 

AND UPON the Court having determined that all matters relating to the appointment of official 

liquidators of the Master Fund and Feeder Fund should be heard and determined together at 

the Combined Hearing 

IT JS ORDERED THAT 

1. The Master Fund be wound up in accordance with the provisions of the Companies Law 

(2016 Revision) as applied by section 36 of the Exempted Limited Partnership Law 

2014. 

2. Messrs. Wright and Kennedy of RHSW (Cayman) Limited, Windward 1, Regatta Office 

Park, PO Box 897, Grand Cayman, KY1-1103, be appointed as the joint official 

liquidators of the Master Fund on an interim basis until the end of the Combined Hearing 

or further order of the Court. 

3. The Official Liquidators shall have the power to act jointly and severally and any act 

required or authorised to be done by the official liquidators may be done by either or 

both of them. 

NJ:t1e Official Liquidators shall not be required to give security for their appointment. 
<·.· ~:·, >; 

• ·.•· · 'lri\ad~ition to the powers prescribed in Part II of the Third Schedule to the Companies 
; -.-;·,._ /_ -~ : 
• •Law·'(2016 revision), the Official Liquidators may also exercise the following powers set 

" ·, 
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out in Part I of the Third Schedule without further sanction or intervention from the Grand 

Court: 

a. the power to defend or continue any action or legal proceedings pending against 

the Master Fund or previously commenced by the Master Fund, including but not 

limited to those actions and proceedings referred to in paragraphs 3.52 to 3.59 of 

the Abridged Report; 

b. the power, subject to the unanimous approval of the liquidation committee (failing 

which, the sanction of the court, to be sought on no less than 5 days' notice), to 

sell any of the Master Fund's property by public auction or private contract with 

power to transfer the whole of it to any person or to sell the same in parcels in 

order to be able to realise any of the Master Funds' assets; 

c. the power to engage Collas Crill as Cayman Islands legal counsel and Holland & 

Knight as United States legal counsel; and 

d. power to continue the petition presented to the United States Bankruptcy Court, 

Southern District of New York (No.16-1295-scc) for recognition under Chapter 15 

of the United States Bankruptcy Code. 

6. No suit, action or other proceedings, including criminal proceedings, shall be proceeded 

or commenced against the Master Fund except with leave of the Grand Court pursuant 

to section 97 of the Companies Law (2016 Revision). 

7. No disposition of the Master Fund property by or with the authority of the Official 

Liquidators in the carrying out of their duties and functions and the exercise of their 

powers shall be avoided by virtue of section 99 of the Companies Law. 

ANO IT IS FURTHER DIRECTED THAT 

T~JJ)ffic;ial Liquidators shall prepare and file a report to the Court which shall deal with 
--, ; <( - ' 

• the fofidwing matters -
--- ->,_ '/, :; { 
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(a) A plan in respect of the work intended to be performed by or on behalf of the Official 

Liquidators in the six months ended 30 April 2017, including details of the staff who 

will be engaged; 

(b) A budget in respect of the anticipated liquidation expenses for the period ended 30 

April 2017; 

(c) Details of any law firms other than Collas Crill and Holland & Knight which are 

proposed to be engaged by the Official Liquidators; 

(d) Details of the professional portfolio manager(s) intended to be engaged or re

engaged by the Official Liquidators, including drafts of the proposed contracts of 

engagement; 

(e) In the event that the Official Liquidators intend to engage Guidepost Solutions LLC, 

details of the proposed engagement including a draft of the proposed contract of 

engagement; 

(f) Details of the "key professionals" intended to be engaged by the Official liquidators or 

employed by the Master Fund and/or any of its subsidiaries, including drafts of the 

proposed contracts engagement or employment; and 

(g) Details of any other professional service providers intended to be engaged by the 

Official Liquidators or engaged or re-engaged to act on behalf of the Master Fund 

and/or any of its subsidiaries, including drafts of the proposed contracts of 

engagement 

("the Report"). 

9. The Report shall be filed by Monday 21 November 2016 and shall be served on or sent 

by e-mail to (a) the members of the Liquidation Committees of both the Master Fund and 

the Feeder Fund, (b) all known creditors of the Master Fund and (c) the shareholders 

and all known creditors of the Feeder Fund. 

10. The Liquidation Committee constituted following the meeting convened on 28 

September 2016 (pursuant to paragraph 5 of the Order made on 25 August 2016) shall 

remain in place and retain its authority to act until further order of the Court. 

l)'l,the event that the Liquidation Committee (or any of its members acting individually) or 

''\\!io~· creditor of the Master Fund wishes to nominate a qualified insolvency practitioner(s) 
\_ ~:,.:.:t '.; 
r!fpr ,appointment as official liquidator of the Master Fund in place of Messrs. Wright and 

, . KE!hnedy, notice of his intention together with supporting affidavits which shall comply 

-;__., .-." _,.,,' '- ,.·L':·.'.<:~~.· ;<' . 
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with the requirements of CWR Order 3, rule 4 and address, so far as possible, the 

matters referred to in the Report, shall be served on the Official Liquidators no later than 

Monday 5 December 2016 

DATED this 27th day of October 2016 

FILED this znct day of November 2016 

The Honourable Mr. Justice Andrew J. Jones QC 

This Order is flied by Callas Crlll, Attorneys-at-Law for and on behalf of the Joint Official Liquidators of Platinum Partners Value 
Arbitrage Fund L.P. (In Official Liquidation) herein, whose address for service is that of their said Attorneys, Floor 2, Willow House, 
Crtcket Square, George Town, PO Box 709, Grand Cayman, KY1-1107, CAYMAN ISLANDS 
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IN THE UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------x  

 
In re: 
 
PLATINUM PARTNERS VALUE 
ARBITRAGE FUND L.P. (IN 
PROVISIONAL LIQUIDATION),1 et al., 
 

Debtors in  
Foreign Proceedings. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
Chapter 15 
 
Case No. 16-12925 (SCC) 
 
(Jointly Administered) 

---------------------------------------------------------x  
ORDER GRANTING RECOGNITION AND RELIEF IN AID OF A  

FOREIGN MAIN PROCEEDING PURSUANT TO SECTIONS 1504,  
1509, 1515, 1517, 1520 AND 1521 OF THE BANKRUPTCY CODE  

 
Matthew James Wright and Christopher Barnett Kennedy, duly appointed joint official 

liquidators (“Petitioners” or “Liquidators”) of Platinum Partners Value Arbitrage Fund L.P. (in 

Provisional Liquidation) (“Master Fund”) and the duly appointed joint official liquidators of 

Platinum Partners Value Arbitrage Fund (International) Ltd. (in Official Liquidation)  

(“International Fund” and together with Master Fund, the “Funds”), both Funds in liquidation 

by way of the Financial Services Division of the Grand Court of the Cayman Islands (the 

“Grand Court”) (cause nos. FSD 131 of 2016 (AJJ) (Master Fund) and 118 of 2016 (AJJ) 

(International Fund)) as a result of the Grand Court’s orders (the “Liquidation Orders”) made 

pursuant to petitions for the winding up of the Funds under, as applicable, sections 92 and 104 of 

the Companies Law of the Cayman Islands (2016 Revision) (the “Companies Law”) and section 

                                                 
1 The last four digits of the United States Tax Identification Number, or similar foreign identification number, as 
applicable, follow in parentheses: Platinum Partners Value Arbitrage Fund L.P. (in Provisional Liquidation) (1954) 
and Platinum Partners Value Arbitrage Fund (International) Ltd. (in Official Liquidation) (2356).  The registered 
office of the International Fund is c/o The R&H Trust Co. Ltd., Windward 1, Regatta Office Park, P.O. Box 897, 
Grand Cayman KY1-1103, Cayman Islands. The Master Fund's registered address is c/o Intertrust Corporate 
Services (Cayman) Limited, 190 Elgin Avenue, George Town, Grand Cayman, KY1-9005, Cayman Islands. 
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36 of the Exempted Limited Partnership Law, 2014 (“ELP Law”) (collectively, the “Cayman 

Liquidations”), by its United States counsel, Holland & Knight LLP, filed Official Form 

Petitions, the Verified Petition for Recognition of Foreign Insolvency Proceedings and 

Application for Additional Relief, Pursuant to Sections 1504, 1509, 1515, 1517, 1520 and 1521 

of the Bankruptcy Code (the “Verified Petition,”2 and, together with the Official Form Petitions, 

the “Petition”), and the accompanying Kennedy Declaration, Leontsinis Declaration, and Gluck 

Declaration, seeking relief pursuant to chapter 15 of the Bankruptcy Code; and upon due 

consideration of the Petition, Kennedy Declaration, Leontsinis Declaration and the Gluck 

Declaration, together with all exhibits thereto, in support of the Petition, and hearing no 

objections thereto, and a hearing having been held on November 21, 2016 the evidence put on 

the record at the Hearing; and appropriate and timely notice of the filing of the Petition and the 

Hearing thereon having been given by the Liquidators, pursuant to section 1514 of the 

Bankruptcy Code; and such notice having been adequate and sufficient for all purposes; and 

having been updated pursuant to Section 1518 of the Bankruptcy Code, and no other or further 

notice being necessary or required; and no objections or other responses having been filed that 

have not been overruled, withdrawn or otherwise resolved; and all interested parties having had 

an opportunity to be heard at the Hearing; and after due deliberation and sufficient cause 

appearing therefore, the Court makes the following findings of fact and conclusions of law: 

A. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334, and 11 U.S.C. §§ 109 and 1501 and the Amended Standing Order of Reference from the 

United States District Court for the Southern District of New York dated February 1, 2012. 

                                                 
2 Capitalized terms used, but not otherwise defined herein shall have the meanings given to them in the Verified 
Petition. 

16-12925-scc    Doc 27    Filed 11/23/16    Entered 11/23/16 09:38:29    Main Document   
   Pg 2 of 6

Case 1:18-cv-10936-JSR   Document 157-2   Filed 01/24/19   Page 99 of 174



 3 
 

B. Venue of this proceeding is proper in this judicial district pursuant to 28 U.S.C. 

§ 1410 (2) because there is an action pending against the Funds within this judicial district, and 

the Court may enter a final order consistent with Article III of the United States Constitution. 

C. This is a core proceeding under 28 U.S.C. § 157(b)(2)(P). 

D. The Liquidators are the “foreign representatives” of the Funds pursuant to 11 

U.S.C. § 101(24). 

E. The chapter 15 cases of the Funds were properly commenced pursuant to 11 

U.S.C. §§ 1504, 1509 and 1515. 

F. The Liquidators have satisfied the requirements of 11 U.S.C. § 1515 and Rule 

1007(a)(4) of the Federal Rules of Bankruptcy Procedure. 

G. The Cayman Liquidations are “foreign proceedings” pursuant to 11 U.S.C. 

§ 101(23). 

H. The Cayman Liquidations are entitled to recognition by this Court pursuant to 

11 U.S.C. § 1517. 

I. The Cayman Liquidations are pending in the Cayman Islands, the country where 

the Funds’ center of main interests is located, and accordingly the Cayman Liquidations are 

foreign main proceedings pursuant to 11 U.S.C. § 1502(4), and are entitled to recognition as 

foreign main proceedings pursuant to 11 U.S.C. § 1517(b)(1). 

J. The Liquidators are entitled to all of the relief provided under 11 U.S.C. § 1520 

and 1521 without limitation.  

K. The relief granted hereby is necessary and appropriate, in the interests of the 

public and international comity, consistent with the public policy of the United States, and 

warranted pursuant to 11 U.S.C. §§ 1507, 1517, 1520 and 1521. 
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NOW, THEREFORE, IT IS HEREBY 

1. ORDERED, that the Petition is granted as set forth herein; 

2. ORDERED, that the Cayman Liquidations are recognized as foreign main 

proceedings pursuant to 11 U.S.C. §§ 1517(a) and (b)(1);  

3. ORDERED, that all persons and entities (other than the Liquidators and their 

expressly authorized representatives and agents) are hereby enjoined, except as provided in 

11 U.S.C. §§ 555 through 557, 559 through 562, 1520 and 1521 or as modified herein, from: 

(1) executing against the Funds’ property or assets; 

(2) taking or continuing any act to obtain possession of, or exercise control over, the 
Liquidators (with respect to the Funds), the Funds, or any of the Funds’ property or 
assets; 

(3) taking or continuing any act to create, perfect or enforce a lien or other security 
interest, set-off or other claim against the Liquidators (with respect to the Funds), the 
Funds or any of the Funds’ property or assets as of the date of the filing of the Petition, or 
otherwise seeking the issuance of or issuing any restraining notice or other process or 
encumbrance with respect to the Funds or any of the Funds’ property or assets; and  

(4) transferring, relinquishing or disposing of any property of the Funds to any person 
or entity other than the Liquidators; 

and it is further 

4. ORDERED, that 11 U.S.C. § 1520(a) shall be effective with respect to the 

Cayman Liquidations; and it is further 

5. ORDERED, that 11 U.S.C. § 1521(a)(1-3) shall be effective with respect to the 

Cayman Liquidations and/or the stay, as provided for by Section 97(1) of the Companies Law, 

shall be effective in the United States of America pursuant to 11 U.S.C. § 1507; and it is further 

6. ORDERED, that the Liquidators or any third person acting pursuant to the 

Liquidators’ instructions or agreement may transfer funds or property belonging to the Funds 

16-12925-scc    Doc 27    Filed 11/23/16    Entered 11/23/16 09:38:29    Main Document   
   Pg 4 of 6

Case 1:18-cv-10936-JSR   Document 157-2   Filed 01/24/19   Page 101 of 174



 5 
 

into or out of the United States of America in accordance with their respective obligations to the 

Funds or under the Cayman Liquidations; and it is further  

7. ORDERED, that the Liquidators are hereby authorized to examine witnesses, 

take evidence, and seek the production of documents within the territorial jurisdiction of the 

United States concerning the assets, affairs, rights, obligations or liabilities of the Funds, the 

Funds affiliates and the Funds’ subsidiaries by: 

a. issuing discovery requests to intermediary banks that process U.S. dollar-
denominated wire transfers and maintain records of such transfers;  

b. upon written request, obtaining turnover of any and all documents, records, 
filings, or other information, however stored, including but not limited to emails 
that are property of, concern or were made or issued on behalf of the Funds, from 
any person or entity subject to this Court's jurisdiction; and 

c. upon service of this order, prohibiting all persons and entities subject to the 
jurisdiction of this Court from destroying, secreting, altering, deleting or 
otherwise disposing of any electronic data, documents, records, filings, or other 
information, however stored, concerning or relating to the assets, affairs, rights, 
obligations or liabilities of the Funds; and it is further  

8. ORDERED, that the Liquidators are authorized to operate the business of the 

Funds that is the subject of Cayman Liquidations and may exercise the powers of a trustee under 

and to the extent provided by 11 U.S.C. §§ 1520 and 1521; and it is further 

9. ORDERED, that the Liquidators are hereby granted authority to assert claims of 

the Funds against parties that are subject to jurisdiction in the United States of America; and it is 

further 

10. ORDERED, that the administration or realization of all or part of the assets of the 

Funds within the territorial jurisdiction of the United States of America is hereby entrusted to the 

Liquidators and the Liquidators are hereby established as the exclusive representatives of the 

Funds in the United States of America; and it is further 
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11. ORDERED, that this Court retains jurisdiction with respect to the enforcement, 

amendment or modification of this Order, any requests for additional relief or any adversary 

proceeding brought in and through these chapter 15 cases, and any request by an entity for relief 

from the provisions of this Order, for cause shown, that is properly commenced and within the 

jurisdiction of this Court; and it is further 

12. ORDERED, that, notwithstanding Bankruptcy Rule 7062, made applicable to 

these chapter 15 cases by Bankruptcy Rule 1018, the terms and conditions of this Order shall be 

immediately effective and enforceable upon its entry, and upon its entry, this Order shall become 

final and appealable. 

Dated:   
   
November 22, 2016 
New York, New York 

            /S/ Shelley C. Chapman 
Honorable Shelley C. Chapman 
United States Bankruptcy Judge 
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IN THE GRAND COURT OF THE CAYMAN ISLANDS 

FINANCIAL SERVICES DIVISION 
CAUSE NO: FSD 131 of2016 (AJJ) 

The Honourable Mr. Justice Andrew J. Jones QC 
In Open Court, 12 and 16 December 2016 

IN THE MATTER OF THE COMPANIES LAW (2016 REVISION) 

AND IN THE MATTER OF THE EXEMPTED LIMITED PARTNERSHIP LAW, 2014 

AND IN THE MATTER OF PLATINUM PARTNERS VALUE ARBIT~G -fp'Jn?'·L.P. (IN 
OFFICIAL LIQUIDATION) ./t'.' ·. 'd '"(Jl~·. 

// •t.~ ~,,,,_ \\# ~,,, t 
IJ f!r~r:;,J j.' ~\''J). 

------------------f!-f-.~~~---·:r!~?~~i:;~~r·1:~~
4 

l 
FINAL ORDER 1, :;_ l;,iklk?h"&.;-;t );!.'ff 

FOR APPPOINTMENT OF OFFICIAL LIQUIDAT '\.•% :~c;;~:~/ 
'c,, _ _,, 

UPON hearing leading counsel for Messrs. Matthew Wright and Christopher Kennedy of RHSW 

(Cayman) Limited (the "Official Liquidators") in their capacity as official liquidators of the 

Platinum Partners Value Arbitrage Fund L.P. (the "Master Fund") having been so appointed on 

an interim basis 

AND UPON hearing counsel for (a) the Master Fund's liquidation committee and (b) New 

Mountain Finance Corporation ("New Mountain"), a creditor of the Master Fund 

AND UPON reading the Official Liquidators' Second Report dated 21 November 2016 (the 

"Second Report") and the Second, Third, Fourth and Fifth Affidavits of Matthew Wright sworn 

on 24 and 26 October and 8 and 12 December 2016 and filed on behalf of the Official 

Liquidators 

AND UPON reading the First Affidavit of Harris D. Kealey sworn on 19 October 2016 and filed 

on behalf of New Mountain and the Second Affidavit of Harris D. Kealey sworn on 5 December 

2016 and filed on behalf of New Mountain 

AND UPON reading the Fourth Affidavit of Mark Nordlicht sworn on 26 October 2016 and filed 

on behalf of the individual members of the Liquidation Committee other than New Mountain 
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AND UPON reading the Affidavit of Jeffrey Parker both sworn on 9 December 2016 and filed on 

behalf of the Liquidation Committee 

IT IS ORDERED AND DIRECTED THAT 

1. The appointment of Messrs. Wright and Kennedy of RHSW (Cayman) Limited, 

Windward 1, Regatta Office Park, PO Box 897, Grand Cayman, KY1-1103, as joint 

official liquidators of the Master Fund is confirmed. 

2. In addition to the powers contained in paragraph 5 of the Winding Up Order made on 27 

October 2016, the Official Liquidators shall have the following powers -

(a) The power to take control of the ownership interests of the Master Fund in the direct 

subsidiaries, joint ventures, limited partnerships, associated companies and other 

entities ("the Subsidiaries"), wherever located, in which the Master Fund holds an 

interest; 

(b) The power to call or cause to be called such meetings and/or to sign such written 

resolutions (in each case in accordance with the provisions of the applicable 

constitutional documents) and to take such other steps, in applications to appropriate 

courts and/or regulators, as may be necessary or appropriate to appoint or remove 

directors, legal representatives, officers, managers, and/or contracted service 

providers to or from the Subsidiaries and in each case, where necessary, to cause 

the registered agents (or other equivalent corporate administrators) of such 

Subsidiaries to give effect to the changes to the boards of directors, legal 

representatives, officers, managers and/or contracted service providers of such 

Subsidiaries, including (without limitation) effecting changes to the company registers 

of such Subsidiaries; 

(c) Without prejudice to the generality of sub-paragraph 

themselves as directors of the Subsidiaries; 

to appoint 
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(d) The power to take such other action in relation to any of the Subsidiaries as the 

Official Liquidators think fit for the purpose of protecting their assets and, indirectly, 

the assets of the Master Fund; and 

( e) The power to re-engage, on terms complying with CWR Order 25, all or any of those 

foreign lawyers currently acting for the Master Fund itself (either alone or jointly with 

one or more Subsidiaries) in connection with a~ceedings or arbitrations to 

which the Master Fund is a party. (j 
3. The Official Liquidators are authorised to engage -

(a) GLC Advisors & Co as portfolio managers and advisers on substantially the same 

terms as the letter agreement contained in Appendix Ill to the Second Report; 

(b) LDM Global as IT consultants on substantially the same terms as those set out in the 

proposal and terms of engagement contained in Appendix IV to the Second Report; 

(c) The Singapore law firm of DLA Piper on terms compliant with CWR Order 25. 

4. The Official Liquidators' costs of this application, including the cost of the Second Report 

and the hearing on 27 October 2016 shall be paid out of the assets of the Master Fund 

as an expense of the liquidation (except that the added cost of engaging leading counsel 

shall be disallowed). 

5. The Liquidation Committee's costs of this hearing (limited to the fees charged by 

Priestleys) shall be paid out of the assets of the Master Fund as an expense of the 

liquidation. 

DATED this 16th day of December 2016 

The Honourable Mr. Justice Andrew J. Jones QC 

This Order is filed by Collas Crill, Attorneys-at-Law for and on behalf of the Joint Official Liquidators of Platinum Partners Value 
Arbitrage Fund L.P. (In Official Liquidation) herein, whose address for service is that of their said Attorneys, Floor 2, Willow House, 
Cricket Square, George Town, PO Box 709, Grand Cayman, KY1-1107, CAYMAN ISLANDS 
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IN THE GRAND COURT OF THE CAYMAN ISLANDS 

FINANCIAL SERVICES DIVISION 
CAUSE NO: FSD 131 of 2016 (NAS) 

IN CHAMBERS 

BEFORE THE HONOURABLE MR. JUSTICE NICHOLAS A. SEGAL 

IN THE MATTER OF THE COMPANIES LAW (2018 REVISION) 

AND IN THE MATTER OF PLATINUM PARTNERS VALUE ARBITRAGE FUND L.P. (IN OFFICIAL 
LIQUIDATION) 

ORDER 

UPON reading the application of Mr. Martin Trott and Mr Christopher Kennedy both of RHSW (Cayman) 

Limited, Windward 1, Regatta Office Park, P.O. Box 897, Grand Cayman, KY1-1103, Cayman Islands, 

the joint official liquidators (the "JOLs") of Platinum Partners Value Arbitrage Fund L.P. (the "Master 

Fund") made by letter from Collas Crill dated 26 June 2018 (the "Application") 

AND UPON reading the Application and its enclosures 

AND UPON the Court being satisfied that the resignation of Mr. Christopher Kennedy as a joint official 

liquidator of the Master Fund should take effect from 8 June 2018 and that Mr. Christopher Smith should 

be appointed as successor liquidator 

AND UPON the application having been dealt with on the papers 

IT IS ORDERED THAT: 

1. Mr. Christopher Kennedy be released from the performance of any further duties 

as joint official liquidator of the Master Fund with effect from 8 June 2018 without 

the need to prepare a report and accounts in accordance with Order 10, rule 2 of 

the Companies Winding Up Rules, 2018 ("CWR"). 

1 
This Order is filed by Callas Crill, Attorneys-at-Law for and on behalf of the Joint Official Liquidators of Platinum Partners 

Value Arbitrage Fund L.P. (In Official Liquidation) herein, whose address for service is that of their said Attorneys, 2nd 

Floor , Willow House, Cricket Square, PO Box 709, Grand Cayman, KY1-11 07, Cayman Islands 
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2. Mr. Christopher Smith of RHSW (Cayman) Limited, Windward 1, Regatta Office 

Park, P.O. Box 897, Grand Cayman, KY1-1103, Cayman Islands, be hereby 

appointed as successor liquidator to Mr. Christopher Kennedy with effect from 8 

June 2018 pursuant to Order 5, rule 4(6) of the CWR. 

3. The costs of the Application are not recoverable as an expense of the liquidation. 

DATED this 6th day of July 2018 

~ 
FILED this C\ day of July 2018 

The Honourable Mr. Nicholas Segal 
Judge of the Grand Court 

2 
This Order is filed by Callas Crill, Attorneys-at-Law for and on behalf of the Joint Official Liquidators of Platinum Partners 

Value Arbitrage Fund L.P. (In Official Liquidation) herein , whose address for service is that of their said Attorneys, 2"d 
Floor , Willow House, Cricket Square, PO Box 709, Grand Cayman, KY1-1107, Cayman Islands 
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Andrew M. Calamari 
Sanjay Wadhwa 
Adam Grace 
Kevin P. McGrath 
Neal Jacobson 
Danielle Sallah 
Jess Velona 
Attorneys for the Plaintiff 
SECURITIES AND EXCHANGE COMMISSION 
New York Regional Office 
Brookfield Place 
200 Vesey Street, Suite 400 
New York, New York 10281-1022 
(212) 336-0180 (V elona) 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

SECURITIES AND EXCHANGE 
COMMISSION, 

Plaintiff, 

v. 

PLATINUM MANAGEMENT (NY) LLC; 
PLATINUM CREDIT MANAGEMENT, L.P.; 
MARK NORDLICHT; 
DAVID LEVY; 
DANIEL SMALL; 
URI LANDESMAN; 
JOSEPH MANN; 
JOSEPH SANFILIPPO; and 
JEFFREY SHULSE; 

Defendants. 

Civil Case No. 

Complaint 

Jury Trial Demanded 

Plaintiff Securities and Exchange Commission (the "Commission"), for its Complaint 

against Defendants Platinum Management (NY) LLC ("Platinum Management"), Platinum 

Credit Management, L.P. ("Platinum Credit"), Mark Nordlicht ("Nordlicht"), David Levy 

("Levy"), Daniel Small ("Small"), Uri Landesman ("Landesman"), Joseph Mann ("Mann"), 
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Joseph Sanfilippo ("Sanfilippo") (collectively the "Platinum Defendants"), and Jeffrey Shulse 

("Shulse") (all collectively "Defendants"), alleges as follows: 

SUMMARY 

1. This case involves a multi-pronged fraudulent scheme by Platinum Management 

and Platinum Credit, the managers of hedge funds Platinum Partners Value Arbitrage Fund 

L.P.(together with its feeder funds, "PPVA") and Platinum Credit Opportunities Master Fund 

L.P. (together with its feeder funds, "PPCO"), respectively, led by Nordlicht, the co-Chief 

Investment Officer ("CIO") of PPVA and PPCO. 

2. To existing and prospective investors, Platinum Management projected stability 

and confidence, reporting steady, positive returns every year that averaged 17% annually from 

2003-15. It also guaranteed its investors liquidity, as they were permitted to redeem on 60 or 90 

days' notice (depending on when they invested) and receive payment of 90% of their redemption 

request within 30 days thereafter. Marketing materials likewise stressed the fund's ready 

capacity to liquidate positions. 

3. Behind the scenes, however, PPVA faced a growing liquidity crisis, which 

Platinum Management, Nordlicht, Landesman, Mann and Sanfilippo in various ways concealed 

from existing and prospective investors for years. In fact, PPVA's growing concentration in 

illiquid positions made it ever-more difficult for Platinum Management to pay investor 

redemptions on time each quarter. Internal documents discussing redemptions are replete with 

references such as "Hail Mary time," and of hoping that new subscriptions would prove 

sufficient to pay current redemptions. As early as November 2012, Nordlicht and Landesman 

complained that redemptions were "daunting" and "relentless," and in June 2014 Nordlicht 

wrote Landesman that "It can't go on like this or practically we will need to wind down .... this 

2 
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is code red ... We can't pay out 25 million in reds [redemptions] per quarter and have 5 come 

in." Nonetheless, existing and prospective investors were kept in the dark for years about 

PPVA's liquidity crisis; to the contrary, Platinum Management continued to market the fund's 

flexible redemption terms even as it struggled to pay redemptions. 

4. Platinum Management also deceived investors by vastly overvaluing its interest in 

a small oil production company, Golden Gate Oil LLC ("Golden Gate"). This position, valued at 

times by Platinum Management at around $170 million, purported to represent more than 19% of 

PPVA's total assets at the end of 2013. In fact, it was worth a fraction of that. Golden Gate 

consumed more than $20 million in PPV A loans and yet barely produced any oil, suffered large 

operating losses and never made a single interest payment on PPVA's loans. Tellingly, when 

Platinum Management engaged in transactions involving Golden Gate, including buying or 

selling options to buy interests in the company, they were at values much lower than what it 

carried on its books. Indeed, it eventually purchased the remaining 52% of Golden Gate for a 

mere $3 .2 million, and yet it was still touting an enterprise valuation of at least $170 million. 

Platinum Management's inflation of Golden Gate's valuation by itselfled to an overstatement of 

PPVA's AUM by as much as 13% at the end of2014. 

5. Platinum Management also orchestrated a fraudulent scheme in connection with 

its other major oil investment, Black Elk Energy Offshore Operations LLC ("Black Elk"). In 

part to cope with the fund's deepening liquidity crisis, Nordlicht, two of his colleagues, Levy and 

Small, and Black Elk CFO Shulse, schemed to divert almost $100 million - proceeds of a 

forthcoming asset sale - out of Black Elk to benefit preferred shares held mostly by PPV A and 

its affiliates. The problem was that Black Elk noteholders, some of whom were independent of 

Platinum Management, had priority over preferred shares, and Platinum Management and its 
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affiliates, which dominated Black Elk's management, could not participate in any vote among 

noteholders to change this priority. Thus, Nordlicht and others created a deceptive consent 

solicitation process and rigged the vote. They secretly transferred a large block of notes from 

PPV A and its affiliates to various entities advised by two other entities, B Asset Manager and B 

Asset Manager II (together, "BAM"), for whom Levy served as CIO. They drafted a solicitation 

document that falsely stated that PPV A and its affiliates only held $18 million in notes, when in 

fact they controlled almost $100 million. BAM affiliates then joined PPVA and its affiliated 

funds in casting its controlling block of notes for the consent solicitation. Once the votes were 

counted, and Platinum Management's fraudulent scheme prevailed, Nordlicht, Levy and Small 

directed Shulse to wire almost $100 million out of Black Elk for the benefit of PPVA and its 

affiliates. 

6. Meanwhile, in 2014-15, PPVA's liquidity crisis worsened, and Platinum 

Management resorted to other schemes to keep the fund afloat. For example, faced with relying 

on heavy short-term borrowing at annual interest rates as high as 19%, Platinum Management 

and PPVA CFO Sanfilippo told PPVA's auditor that the loans were done to complete 

"investment transactions" - a false explanation provided to investors in the fund's audited 

financials, when they were finally released to investors months later than they were supposed to 

be. Platinum Management's internal documents confirmed that the real purpose for the high

interest borrowing was to ease the fund's liquidity constraints. 

7. In mid-March 2015, Nordlicht, Landesman and other senior Platinum Partners 

officials schemed to meet a sudden wave of over $70 million in redemptions by pressing 

redeeming investors to cancel those redemptions or at least defer them one quarter, and to launch 

an aggressive push for new investment money, all while concealing PPVA's liquidity 
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cns1s. Their pitch focused on anticipated investment gains in the following month, while 

omitting mention of the firm's significant liquidity crisis, which would obviously scare new 

investors and people looking to redeem. 

8. Nordlicht also treated investor monies held in separate funds under the Platinum 

Partners umbrella as fungible, transferring money between funds as needed to meet liquidity 

demands, contrary to promises made to investors in each fund and representing an obvious 

conflict of interest. In particular, Platinum Management schemed with Platinum Credit to have 

PPCO make over $30 million in loans to PPV A in least in part to help PPV A make payments 

that were coming due. On one occasion, $7 million in new subscriptions to PPCO was diverted 

to PPV A within 24 hours to pay off an overdue short-term loan owed by PPV A. Also, certain 

preferred redeeming PPV A investors were allowed to transfer interests worth millions of dollars 

to PPCO, but no cash moved from one fund to the other. The amount was merely added to the 

principal owed by PPVA on its outstanding loan from PPCO, and PPCO got nothing more than a 

promise to pay by a fund that couldn't pay its redemptions. 

9. Along the way, Platinum Management and Nordlicht also repeatedly paid 

redemptions in a preferential manner, even as they continued to market redemption rules that 

promised investors equal treatment. 

10. Eventually, in late November 2015, Platinum Management placed a majority of 

PPVA's assets, all highly illiquid, in a "side pocket", from which no redemptions were possible 

for three years. Even then, however, few redemptions were paid from the supposedly more 

liquid original PPV A fund. 

11. In June 2016, after the FBI executed a search warrant on Platinum Management's 

premises, as well as the filing of criminal charges against a co-owner of Platinum Partners (the 
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umbrella entity for the Platinum companies), Nordlicht announced to investors that PPVA and 

PPCO would stop taking in new money and would look to monetize current investments in an 

orderly fashion. 

12. The PPV A fund is currently in liquidation in the Cayman Islands, while the PPCO 

fund and another Platinum Partners affiliated fund (the Platinum Partners Liquid Opportunity 

Fund ("PPLO")) have contractually retained an independent monitor. By way of this action, the 

Commission seeks to have a court-appointed receiver installed over the domestic PPCO and 

PPLO funds and their respective advisers (together, the "Receivership Entities"), in order to 

protect investor assets and secure a fair and orderly process by which assets are liquidated and 

distributions are made to investors. 

VIOLATIONS 

13. By virtue of the conduct alleged herein, Platinum Management, Platinum Credit 

and Nordlicht, directly or indirectly, singly or in concert, have engaged and are engaging in 

transactions, acts, practices and courses of business that constitute violations of Sections 206(1 ), 

206(2) and 206(4) of the Investment Advisers Act of 1940 (the "Advisers Act"), 15 U.S.C. §§ 

80b-6(1), (2), and (4), and Rule 206(4)-8 thereunder, 17 C.F.R. § 275.206(4)-8. 

14. By virtue of the conduct alleged herein, Nordlicht, in the alternative, aided and 

abetted Platinum Management's and Platinum Credit's violations of Sections 206(1), 206(2) and 

206(4) of the Advisers Act, 15 U.S.C. §§ 80b-6(1), (2), and (4), and Rule 206(4)-8 thereunder, 

17 C.F.R. § 275.206( 4)-8; and Landesman, Levy, Mann, Sanfilippo and Small aided and abetted 

Platinum Management's violations of Section 206(4) of the Advisers Act, 15 U.S.C. §80b-6(4), 

and Rule 206(4)-8 thereunder, 17 C.F.R. § 275.206(4)-8. 
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15. By virtue of the conduct alleged herein, Platinum Management violated Section 

206(4) of the Advisers Act, 15 U.S.C. §80b-6(4), and Rule 206(4)-2 thereunder, 17 C.F.R. § 

275.206(4)-2. 

16. By virtue of the conduct alleged herein, Platinum Management, Platinum Credit 

Nordlicht, Landesman, Levy and Sanfilippo, directly or indirectly, singly or in concert, have 

engaged and are engaging in transactions, acts, practices and courses of business that constitute 

violations of Section 17(a) of the Securities Act of 1933 (the "Securities Act"), 15 U.S.C. § 

77q(a), and Mann, directly or indirectly, singly or in concert, has engaged and is engaging in 

transactions, acts, practices and course of business that constitute violations of Securities Act 

Section 17(a)(l) and (3), 15 U.S.C. § 77q(a)(l) and (3). 

17. By virtue of the conduct alleged herein, Platinum Management, Platinum Credit 

Nordlicht, Landesman, Levy, Sanfilippo and Small, directly or indirectly, singly or in concert, 

have engaged and are engaging in transactions, acts, practices and courses of business that 

constitute violations of Section 1 O(b) of the Securities Exchange Act of 1934 (the "Exchange 

Act"), 15 U.S.C. § 78j(b), and Rule lOb-5 thereunder, 17 C.F.R. §240.lOb-5, and Mann and 

Shulse, directly or indirectly, singly or in concert, have engaged and are engaging in transactions, 

acts, practices and courses of business that constitute violations of Exchange Act Section 1 O(b ), 

15 U.S.C. § 78j(b), and Rule 10b-5(a) and (c) thereunder, 17 C.F.R. §240.10b-5(a) and (c). 

18. By virtue of the conduct alleged herein, Nordlicht and Levy, in the alternative, 

aided and abetted Platinum Management's and Platinum Credit's violations of Section 17(a) of 

the Securities Act, 15 U.S.C. § 77q(a), and Section IO(b) of the Exchange Act, 15 U.S.C. § 

78j(b ), and Rule 1 Ob-5 thereunder, 17 C.F .R. §240.1 Ob-5; Landesman, Mann and SanFilippo, in 

the alternative, aided and abetted Platinum Management's violations of Section 17(a) of the 
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Securities Act, 15 U.S.C. § 77q(a), and Section lO(b) of the Exchange Act, 15 U.S.C. § 78j(b), 

and Rule lOb-5 thereunder, 17 C.F.R. §240.lOb-5; Small, in the alternative, aided and abetted 

Platinum Management's violations of Section lO(b) of the Exchange Act, 15 U.S.C. § 78j(b), 

and Rule lOb-5 thereunder, 17 C.F.R. §240.lOb-5; and Shulse, in the alternative, aided and 

abetted Platinum Management, Nordlicht, Levy and Small's violations of Section IO(b) of the 

Exchange Act, 15 U.S.C. § 78j(b), and Rule lOb-5 thereunder, 17 C.F.R. §240.lOb-5. 

NATURE OF THE PROCEEDINGS AND RELIEF SOUGHT 

19. The Commission brings this action pursuant to the authority conferred upon it by 

Section 209 of the Advisers Act, 15 U.S.C. § 80b-9, Section 20 of the Securities Act, 15 U.S.C. § 

77t, and Section 21 of the Exchange Act, 15 U.S.C. § 78u, seeking to permanently enjoin 

Defendants from engaging in the acts, practices and courses of business alleged herein and for 

such other relief as set forth below. 

20. In addition, the Commission brings an emergency action seeking: (1) a temporary 

restraining order and preliminary injunction against Defendant Platinum Credit enjoining it from 

future violations of Sections 206(1), 206(2) and 206(4) of the Advisers Act, 15 U.S.C. §§ 80b-

6(1), (2), and (4), and Rule 206(4)-8 thereunder, 17 C.F.R. § 275.206(4)-8; Section 17(a) of the 

Securities Act, 15 U.S.C. § 77q(a); and Section IO(b) of the Exchange Act, 15 U.S.C. § 78j(b), 

and Rule 1 Ob-5 thereunder, 17 C.F .R. §240.1 Ob-5; (2) appointing a receiver over the 

Receivership Entities; (3) prohibiting the Receivership Entities from destroying or altering any 

documents; and (4) permitting the Commission to conduct expedited discovery. 

JURISDICTION AND VENUE 

21. This Court has jurisdiction over this action, and venue lies in this District, 

pursuant to Section 214 of the Advisers Act, 15 U.S.C. § 80b-14; Sections 20(b), 20(d) and 22(a) 
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of the Securities Act, 15 U.S.C. §§ 77t(b), 77t(d) and 77v(a) and Section 21(d) of the Exchange 

Act, 15 U.S.C. § 78u(d). 

22. Defendants, directly or indirectly, made use of the means or instruments of 

transportation or communication in interstate commerce, or of the mails, or of a facility of a 

national securities exchange, in connection with the transactions, acts, practices, or courses of 

business alleged herein, certain of which occurred in this District. 

23. For example, various investors and portfolio managers were located in Brooklyn, 

New York, and communications in furtherance of the fraudulent schemes and other violations 

alleged herein were sent to them through the means or instruments of communication in 

interstate commerce. 

DEFENDANTS 

24. Platinum Management is an investment adviser registered with the Commission 

since September 2, 2011. It is a Delaware limited liability company headquartered in New York, 

New York, and is the adviser to various funds, including PPV A. Platinum Management's March 

30, 2016 Form ADV ("ADV") reported that it had approximately $1 billion in assets under 

management ("AUM"). 

25. Platinum Credit, a Delaware limited partnership headquartered in New York, 

New York, is a relying adviser of Platinum Management, i.e., it is included within Platinum 

Management's umbrella adviser registration with the Commission. Platinum Credit is the 

adviser to the PPCO. Platinum Management's March 30, 2016 ADV reported that Platinum 

Credit had approximately $590 million in AUM in PPCO .. 

26. Nordlicht, 48, resides in New Rochelle, New York. He is chairman of Platinum 

Partners, the umbrella organization for the various funds, co-chief investment officer or CIO of 
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Platinum Management and Platinum Credit, and CIO of Platinum Liquid Opportunity 

Management (NY) LLC ("Platinum Liquid"), a relying adviser of Platinum Management. He 

also owns, directly and indirectly, between a 20% and 33% beneficial interest in Platinum 

Management, Platinum Credit and Platinum Liquid, and he, his relatives and/or related trusts are 

also investors in certain of the funds managed by the above-named advisers. Nordlicht also was 

a member of the managing member of Platinum Partners Black Elk Opportunities Fund LLC 

("PPBE"). From 1998-99, he held Series 7 and Series 63 licenses and was registered with 

FINRA. 

27. Levy, 41, resides in New York, New York. He is an owner and co-CIO of 

Platinum Management and Platinum Credit. He previously served as a PPV A portfolio manager 

from 2006 to approximately the end of 2013, including with respect to PPVA's investment in 

Black Elk. He also was chairman and CIO and general partner of the managing member of 

PPBE. At the end of 2013, Levy purported to leave Platinum Partners, and he became the CIO 

and 10% owner ofB Asset Manager LP and B Asset Manager II LP (together, "BAM"), the CIO, 

CFO, and 49.99% owner of Beechwood Re Ltd., and the CIO and 49.99% of Beechwood 

Bermuda Ltd. (the latter two, together, "Beechwood"). 

28. Small, 45, resides in New York, New York. From 2007 to at least 2014, he was a 

managing director and portfolio manager at PPV A, and a portfolio manager of, among other 

things, Black Elk. He also was a managing director and portfolio manager of PPBE. From July 

2009 to at least 2014, he served as a Platinum Management-appointed member of Black Elk's 

board of managers. 

29. Landesman, 55, lives in New Rochelle, New York. He was managing general 

partner of PPVA and PPLO until approximately April 2015, and formerly held a percentage of 
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Platinum Management's ownership. Thereafter, he continued to have substantial responsibility 

for investor communications for PPV A. He also supervised PPVA's Chief Marketing Officer. 

30. Mann, 24, resides in Brooklyn, New York. At times pertinent to this Complaint, 

he worked in the investor relations department of Platinum Management. 

31. SanFilippo, 38, resides in Freehold, New Jersey. At times pertinent to this 

Complaint, he was the CFO of PPV A. He is licensed as a CPA in New York. 

32. Shulse, 46, resides in Houston, Texas. He was the CFO of Black Elk from 

approximately January to September 2014, and the CEO thereafter until early 2015. His Texas 

CPA license expired in 2014 and was suspended thereafter due to Shulse's failure to complete 

his mandatory continuing professional education, or CPE. 

RELATED ENTITIES 

33. PPVA is a Cayman Islands exempted limited partnership managed directly by 

Platinum Management. PPV A has the following feeder funds: Platinum Partners Value 

Arbitrage (International) LTD; Platinum Partners Value Arbitrage Fund (USA) L.P .; and, 

Platinum Partners Value Arbitrage Intermediate Fund LTD. The PPVA feeder funds were 

offered only to qualified purchasers, as that term is defined in the Investment Company Act of 

1940 (the "Company Act"). PPVA was marketed as a multi-strategy fund that includes 

long/short fundamental equity trading; asset-based financing in energy, mining, and other 

industries; energy-related and Asia-based arbitrage opportunities; and event-driven investing in 

corporations. 

34. PPCO is a Delaware limited partnership managed by Platinum Credit. It has the 

following feeder funds: Platinum Partners Credit Opportunities Fund (TE) LLC; Platinum 

Partners Credit Opportunities Fund International (A) LTD.; Platinum Partners Credit 
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Opportunities Fund International LTD.; Platinum Partners Credit Opportunities Fund LLC; and, 

Platinum Partners Credit Opportunity Fund (BL) LLC. The PPCO feeder funds were offered 

only to qualified purchasers, as that term is defined in the Company Act. PPCO was marketed as 

a single-strategy fund that invests in asset-based loans in areas such as natural resources, energy 

litigation, life insurance settlements, and receivables. 

35. Platinum Liquid is a Delaware limited liability company that serves as the 

investment manager to Platinum Partners Liquid Opportunity Fund (USA) L.P. ("PPLO USA"); 

Platinum Partners Liquid Opportunity Fund (International) LTD,; Platinum Partners Liquid 

Opportunity Intermediate Fund L.P. and Platinum Partners Liquid Opportunity Master Fund L.P. 

(the "PPLO Master Fund") (such funds, together, "PPLO"). It is a relying adviser of Platinum 

Management. Platinum Management's March 30, 2016 ADV reported that Platinum Liquid had 

approximately $27 million in AUM in PPLO. At times pertinent to this Complaint, Nordlicht 

was the CIO for Platinum Liquid and was "responsible for oversight of all trading, asset 

allocation and risk management on behalf of the Platinum-managed funds." At times pertinent 

to this Complaint, Nordlicht was the majority owner of Platinum Liquid. Landesman became 

President of Platinum Liquid in April 2010 and became the managing member of Platinum 

Liquid effective January 1, 2011. 

36. B Asset Manager LP and B Asset Manager II LP (together, "BAM"), 

headquartered in New York, are operationally integrated umegistered investment advisers that 

manage assets primarily obtained by their controlled affiliates through reinsurance contracts with 

domestic insurance companies and under investment management agreements made directly with 

domestic insurance companies. Nordlicht, Levy, and two other close associates collectively 
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owned 68.9% of BAM through at least August 2016. BAM claims to have approximately $2 

billion in ADM and is an affiliate of the Beechwood reinsurance entities. 

37. PPBE is a special purpose vehicle through which other Platinum funds and 

individual investors obtained interests in Black Elk Class E preferred shares. 

FACTS 

Background 

38. Platinum Partners had two principal funds -PPVA, created in 2003, and PPCO, 

formed in 2005. PPVA, the flagship, was billed as a multi-strategy hedge fund, ranging from 

long/short equity fundamental strategies and arbitrage to asset-based finance. Meanwhile, a 

primary investment strategy of PPCO was "to originate a variety of high yield, fixed income 

instruments." 

39. PPVA was billed as a liquid fund. Its domestic and foreign feeder fund PPMs, 

consistent with their respective limited partnership agreement ("LP A") and governing articles, 

set out a fixed, orderly redemption process for all investors: quarterly redemptions, upon 60 or 

90 days advance notice (depending on the version of the PPM), with the fund "intend[ing] to 

pay" to the investor at least 90% of the amount requested within 30 days, with the remaining 

10% potentially held back for completion of the fund's audit. Nothing elsewhere in the PPMs or 

their respective formative documents granted broad discretion to pay some redemption requests 

but not others, particularly those submitted in the same cycle. 

40. Platinum Management's Due Diligence Questionnaires for PPVA ("DDQs") 

confirmed the fund's liquidity. From September 2013 through September 2015, they stated, in 

part, 

How long does it take to exit the most liquid positions in the portfolio? 
The Fund's most liquid positions could, under normal market conditions, typically be 
liquidated in less than a week, including assets in the Energy and Power Arbitrage, 
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Long/Short Fundamental Equity, Event Driven, Quantitative and Asia Based Arbitrage 
strategies. 

The listed liquid strategies represented more than half of the portfolio during that same period, 

according to monthly "tear sheets" sent to investors, as well as marketing presentations provided 

. principally to prospective investors. For example, a May 2016 presentation stated the fund was 

targeting "42% risk allocation to short term trading and relative value strategies, 26% to event 

driven strategies and 32% to asset based finance strategies." 

41. Fund documents also carefully delineated the separation between the finances of 

the PPVA and PPCO funds. For example, the March 2015 PPCO and April 2015 PPVA PPMs 

stated, as a risk factor, that they permitted loans to or from affiliated funds, but only in narrow 

circumstances: "in the event that an affiliate fund, such as one of the Platinum-managed funds, 

requires additional funds on a short-term basis in order to make an investment, the Master Fund 

may loan such affiliate fund any amounts to facilitate such investment"; likewise, "in the event 

the Master Fund requires additional funds on a short-term basis in order to make an investment, 

the Managing Member, the Loan Portfolio Manager or their Affiliates and/or an affiliate fund, 

such as one of the Platinum-managed funds, may loan the Master Fund any amounts to facilitate 

such investment" (quoting PPCO Onshore March 2015 PPM; emphasis added.). 

42. On the surface, PPV A and PPCO were highly successful funds. As of March 

2016, Platinum Management reported that PPV A had almost $1. l billion in AUM, and PPCO 

had almost $600 million in AUM. Also, PPV A reported a virtually unbroken string of strong 

and steady reported performance, with its NA V going up each year from 2003 to 2015, for an 

average annual return of 17%, with typically small gains reported for 85% of the months 

throughout this period. 
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43. Beneath the surface, however, lurked serious problems, which defendants kept 

from investors for years. In fact, from at least 2012, PPV A faced recurring liquidity crises. 

There was a growing liquidity mismatch, as the fund became increasingly concentrated in 

illiquid investments, including equity and debt positions in start-up companies, many of which 

were not publicly traded. And yet, many investors could and did demand their money back 

every quarter. Although the liquidity crisis extended for years, Platinum Management did not -

for whatever reason - sell enough of its illiquid portfolio to overcome this crisis. Instead, it took 

cash out of more liquid strategies, thus skewing the balance of the portfolio toward greater 

illiquidity even while the liquidity pressures remained. 

44. For example, in a November 6, 2012 email entitled "Current Redemptions Nov 5, 

2012," a Platinum Partners employee advised Nordlicht that there were "$27 million total," 

apparently referring to outstanding redemption requests. Nordlicht forwarded this email to 

Landesman and stated: "If we don't exceed this in subs [new subscriptions] from dee 1 andjan 1 

we are probably going to have to put black elk [one of the fund's illiquid investments] in side 

pocket. I also need to pay back [a loan from an individual] and an additional 4 million oct 31 and 

nov 30 so we are talking 40" - apparently indicating they needed to get $40 million in new 

subscriptions to cover pending redemption requests and other obligations. Landesman responded 

by saying he would try his best, and that he thought " ... we could sweep the table here, so far, 

think Jan. 1st is a possibility for some, if not all." Nordlicht replied that "it's just very daunting. 

It seems like we make some progress and then reds [redemptions] are relentless almost. It's 

tough to get ahead in subs [subscriptions] ifu have to replace 150-200 a year .... " Landesman 

replied: "Didn't take it as complaining, it is my job. Redemptions very daunting." 
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45. That said, illiquid positions, most of them categorized for accounting purposes as 

"Level 3" assets, which represented almost 80% of fund assets at the end of 2014, had one virtue 

for Platinum Management: since they were not publicly traded and there were no other readily 

available market prices, they were valued by Platinum Management itself, "determined in such 

manner as may be selected from time to time by the Investment Manager in its discretion." 

46. To be sure, the PPVA PPMs limited this discretion by requiring that the result 

represent "fair value." Platinum Management reassured investors by noting in its DDQs that its 

valuations were verified by an internal valuation committee. And the DDQs, tear sheets, and 

marketing presentations touted that Platinum Management used the services of an independent 

valuation agent. In reality, however, Nordlicht often instructed his staff to adjust the values of 

various positions up or down, with the staff left to flesh out the rationales for those adjustments. 

4 7. Platinum Management's external auditor in early 2015 reported to it that "a 

material weakness exists in the Master Fund's investment valuation process related to its Level 3 

investments." Platinum Management did not disclose to its investors this important information. 

The auditor also identified a "very material" misstatement that required a large markdown of the 

valuation of one large, illiquid position, triggering a restatement of the fund's year-end 2013 

AUM. 

48. Platinum Management terminated that auditor. Still, the replacement auditor 

included in its 2014 opinion, which it did not issue until September 2015, an "emphasis-of

matter" stating that management's estimated values for investments representing over $800 

million rested on unobservable inputs, and that the amounts that might be realized in the near

term could differ materially from management's valuations. 
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49. Platinum's substantial control over the valuations of its illiquid positions helped 

ensure that fund performance, which was largely composed of unrealized gains, remained steady. 

This was essential, because shortfalls in performance could be expected to trigger more 

redemptions, and so deepen the liquidity crisis. 

Overvaluation of Golden Gate Oil LLC Investment 

50. A principal example of PPVA's growth in AUM through unrealized gains is 

Platinum Management's manipulation of the valuation of its disastrous investment in Golden 

Gate, a start-up oil production company it helped create in 2012. In 2013 through 2014, PPVA's 

reported AUM of approximately $900 million to $1 billion rested heavily on the valuation of this 

single investment. Whereas Platinum Management valued Golden Gate at approximately $78 

million at the end of 2012 (when PPVA's equity interest in Golden Gate was 48% of the 

company, or $37 million), the value rose sharply to $173 million at the end of 2013 (when PPVA 

owned or had the option to buy a 100% interest). 

51. At the end of 2013, the Golden Gate equity and loan constituted approximately 

19% of PPVA's AUM, the fund's largest position. At the end of2014, even after the price of oil 

had plummeted 60%, from $100 to $40 per barrel, PPV A valued its equity in Golden Gate at 

$140 million, less than 20% below its 2013 year-end valuation. It also continuously valued at 

par its loans to Golden Gate, which reached $18 million in principal by the end of 2013, even 

though Golden Gate never made a single interest payment to PPV A. 

52. Throughout this period, Nordlicht was principally responsible for setting the 

valuation of Golden Gate for PPV A. Golden Gate was vastly overvalued, for multiple reasons. 

53. First, PPV A sharply increased its valuation of Golden Gate while in fact the 

company's performance was falling far below initial projections, with minuscule oil production 
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and heavy operating losses. Golden Gate's first stage involved the drilling of seven wells, but it 

encountered large drilling cost overruns, consuming $18 million borrowed from PPV A by the 

end of2013, as well as delays in obtaining needed permits. Moreover, the wells produced 

mostly water and many were shut in (i.e., not producing). The only consistently-producing well 

provided revenue representing less than 10% of initial projections. As a result, far from 

generating the expected millions in cash flow to pay for future drilling, Golden Gate generated 

$6 million in net losses in 2013. 

54. Second, several transactions with third parties concerning the sale of some or all 

of Golden Gate's assets were for a mere fraction of the valuation that PPV A carried on its books 

for the same assets. 

55. For example, in October 2013, PPVA granted its partner an option to buy one of 

the two main Golden Gate oil fields for a mere $6.2 million, barely one-tenth of the value touted 

by PPV A for the same fields. 

56. At the same time, the partners granted each other an option to buy the other 

party's share for $60 million, effectively meaning that the whole company was worth roughly 

$120 million (rather than $173 million). 

57. One month later, though, Black Elk (another PPVA investment) reported in a 

public filing that it had obtained an option to buy the whole company for $60 million. This 

posed a problem for Platinum Management; Months later, a PPV A portfolio manager for Golden 

Gate told Nordlicht and Levy that a potential third party lender had brought up Black Elk's 

filing, saying "the issue is that it publicly discloses the value of the option and therefore pegs 

GGO [Golden Gate]'s value to $60M. This is ultimately a marketing issue that could be dealt 

with but something we should all be aware of." 
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58. Then, in August and September of 2014, PPVA in fact bought out its partner's 

52% interest in Golden Gate not for $60 million, or $30 million, but a mere $3.2 million, with an 

additional $5.9 million contingent on achievement of production levels that Golden Gate had not 

come close to achieving. These actual option and sales prices belie Platinum Management's far 

higher valuations, including an enterprise valuation of at least $170 million it touted as of 

September 30, 2014. Third, even internally Platinum Management personnel frequently 

acknowledged Golden Gate was worth much less than claimed. In early 2012, Nordlicht initially 

scoffed at his portfolio manager's optimistic projections: "I cringe at the 1 billion PV-10 number 

[a measure of the present value of the oil reserves] as it doesn't mean anything .... when u have 

billion pvlO on fields that are worth 15 [$15 million] in sale now, it doesn't really mean much .. 

. . " Likewise, in late 2012, one of Platinum's project managers for Golden Gate wrote to 

Nordlicht that once Golden Gate, as a first step, had about seven wells producing at its two 

fields, the value would rise to $45 million. Nonetheless, at the end of 2013, when the drilling 

program had fallen far short even of that goal and Golden Gate was deeply in the red, Platinum 

Management increased PPV A's valuation of its interest to $173 million. 

59. Tellingly, in early 2014, Nordlicht did not grant discretionary compensation to the 

portfolio managers responsible for Golden Gate based on the valuation that was on PPVA's 

books. 

60. Fourth, Platinum Management took steps to mislead third parties who evaluated 

Golden Gate's reserves and the value of PPVA's interest in the company. Those third parties 

were largely at Platinum Management's mercy, for they relied upon Platinum Management and 

Golden Gate for virtually all of the inputs used in their calculations. For example, Platinum 

Management retained an independent valuation expert to buttress its own ultimate valuations, but 
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the valuation expert's quarterly reports repeatedly contained multiple false statements, obtained 

from Platinum Management, overstating the number of producing wells and the volume of oil 

production. 

61. When Platinum Management considered having Black Elk buy PPVA's interest in 

Golden Gate, an independent engineering firm chosen by Black Elk made preliminary estimates 

that valued Golden Gate's reserves at about 10% of the estimates made by the engineering firm 

retained by Golden Gate. In particular, Black Elk's engineering firm found that most of the 

reserves should be characterized as merely "probable" rather than as "proven" - a critical 

difference since classifying reserves as proven rather than probable would have a positive effect 

on PPVA's interest in Golden Gate. Nordlicht ordered that those lower estimates be ignored. 

62. Although Golden Gate's chosen engineering firm was willing to characterize 

more reserves as proven, that firm ultimately determined that it could no longer produce reserve 

reports for Golden Gate based on the company's pattern of making unrealistic projections of 

future well completions and production. 

63. Overall, Platinum Management and Nordlicht's words and conduct, including the 

exceedingly small consideration paid to obtain a larger equity stake in Golden Gate, and the 

decision to hold on to the Golden Gate asset in the throes of deep liquidity crises, reflect that 

Nordlicht understood that the valuations he was continuing to use for PPVA's balance sheet did 

not accurately reflect the lesser realizable value reflected by Platinum Management's negative 

experiences in attempting to develop profitable wells. 

64. Platinum Management's and Nordlicht's recklessly or knowingly inflated 

valuation of PPVA's interest in Golden Gate was material to the fund's overall valuation. For 

example, the $3 .2 million PPV A paid for the remaining 52% interest in Golden Gate in 
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September 2014 implied an enterprise value of about $6.2 million for the whole company. 

Meanwhile, as of December 31, 2014, PPV A valued Golden Gate at $140 million. Deducting 

the difference of $134 million from the fund's overall $872 million in "investments in securities" 

as of the end of 2014 would reduce that line item on its balance sheet by 16%. Likewise, the 

$134 million represented approximately 13% of PPVA's overall AUM of $1.04 billion as of the 

end of2014. 

65. By failing to adjust Golden Gate's valuation to match reality, Nordlicht and 

Platinum Management inflated the management and incentive fees they received based on that 

inflated valuation. 

66. Meanwhile, Platinum Management responded to investor skepticism about 

Golden Gate by misleading at least one investor who raised repeated concerns about PPVA's 

energy positions and their valuation. On March 28, 2014, investor relations official Mann 

provided this investor with a report about Golden Gate and Black Elk "that we have just created 

for investors who would like to know more about the two positions." In fact, however, the report 

was replete with misstatements exaggerating Golden Gate's performance. It included charts, not 

labeled as either actual or projected, showing Golden Gate's first quarter revenues as $4.6 

million. In fact, information readily available to Platinum showed that Golden Gate's revenue 

for the first quarter (then almost entirely concluded) was less than 5% of the reported figure: 

$229,000. 

67. Moreover, focusing just on revenues was misleading, because due to high 

operating costs Golden Gate had a net operating loss of $100,000 for QI 2014. The same report 

reported Ql 2014 production as 508 barrels per day, when in fact net production for the quarter 

was less than 30 barrels per day. The report also vastly overstated probable reserves, pegging 
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them at 16 million barrels, when the most recent engineering reserve report then available 

showed only 6 million barrels of probable reserves. The report also said that "Overall PPV A has 

lent less than $18 million to GGO." In fact, as of December 31, 2013, the amount lent was $18.4 

million, and after further lending in January and February of 2014 the total outstanding stood at 

$21.8 million. 

68. These misstatements built upon Mann's statement to the same investor two days 

earlier, after speaking with Nordlicht, that Nordlicht had changed his mind about combining 

Golden Gate with Black Elk "since Golden Gate has been doing very well since then" - at a time 

when the project was in fact losing money and producing almost no oil. 

2014: Growing Liquidity Crises and the Ensuing Black Elk Fraud 

69. By 2014, PPVA's liquidity crisis had worsened. Sanfilippo sent Nordlicht and 

Landesman an email on February 5, 2014, attaching a chart entitled "December 31 Redemption 

Summary" that highlighted approximately $14 million in redemptions and other monies still 

owing to investors based on their December 31 redemption requests. Indeed, under the PPMs, 

payment was required within 30 days and so this amount was overdue. The same chart indicated 

that other, apparently preferred, investors, had been paid over $22,325,000 in connection with 

the same quarterly redemption period. 

70. Likewise, in a board meeting of the Directors of PPVA International held on 

March 12, 2014, in which Nordlicht and Landesman participated, Platinum Management 

acknowledged that the fund had experienced a greater number of redemptions than net capital 

contributions during 2013. Platinum Management also represented to the Board that 40% of the 

fund could be liquidated in 30 days, but it also represented that it was focusing on making the 

portfolio more liquid. 
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71. Despite these promises, when an investor emailed Landesman on April 29, 2014 

asking when the wires would go out for the April 1 redemptions, payments for which were due 

no later than the next day, Landesman could not answer and instead forwarded the email to 

SanFilippo, asking: "What can I tell Jacques?" 

72. Later on April 29, 2014, Nordlicht sent an email to San Filippo stating: "Start 

paying down reds [redemptions] as u can. Between Blake and ppbe (additional 10 million), shd 

have decent short term infusion. Hopefully some may 1 subs [subscriptions] show up as well. 

Have a few more outflows to discuss but this is obviously the priority." As indicated in 

Nordlicht's stated hope about subscriptions showing up, PPVA was heavily dependent on the 

infusion of new money from both subscriptions and other sources to meet its ongoing redemption 

obligations and lacked sufficient liquid assets in its portfolios to meet its redemption obligations. 

73. A June 3, 2014 email from a Platinum employee to Nordlicht and others entitled 

"Cash Sheet" listed cash on hand of $96,000; "Pending Inflows" totaling $20,000,000; "Pending 

Outflows" totaling $16,750,000 and Redemptions of $500,000 for May and $9,500,000 for June, 

which resulted in a "Projected Cash" of negative $6, 154,000. Nordlicht forwarded this email to 

another employee instructing him to: "Take June reds off the list," suggesting that they were 

unable to meet the pending June redemptions of $9 ,500,000 due to cash flow problems. 

74. On June 16, 2014, Nordlicht emailed Landesman that the firm was in "code red" 

due to its inability to match redemptions with quarterly inflows of investor funds. Nordlicht 

stated: 

It can't go on like this or practically we will need to wind down. This is not a 
rhetoric thing, it's just not possible to manage net outflows of this magnitude. I 
think we can overcome this but this is code red, we can't go on with the status 
quo .... We can't pay out 25 million in reds per quarter and have 5 come in .... " 
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Landesman responded: "We are pushing hard, illiquidity a bigger hurdle than energy 

concentration ... Need monetization/liquidity events in the fund ... " Nordlicht replied: " .... We 

just need to short term go crazy, get everyone focused, and long term try to come up with 

marketing pitches where we can raise even when we are illiquid." 

75. In early 2014, these same liquidity problems caused Nordlicht to focus on Black 

Elk, PPVA's other large, illiquid energy investment. 

76. Black Elk operated oil wells in the Gulf of Mexico, and PPVA was its principal 

lender. Platinum Management officials once considered the Black Elk position one of the 

strongest in PPVA's portfolio. At the end of 2012, Platinum Management's valuation of Black 

Elk represented 24% of PPVA's total assets. However, Black Elk's ambitious expansion plans 

ran into problems after a deadly 2012 explosion on an offshore rig prompted numerous official 

investigations. By 2014 its economic performance was mixed and it was struggling to pay its 

bills. 

77. Meanwhile, as of early 2014, PPVA owned the vast majority of Black Elk's 

preferred shares, and a large portion of Black Elk's $150 million face value of outstanding senior 

secured notes. PPVA also had the power to control Black Elk's management, as admitted by 

Black Elk in its Form 10-K, as PPVA owned about 85% of the outstanding voting membership 

interests and had the authority to appoint and remove all Black Elk key personnel and determine 

management policies. 1 

1 "As of December 31, 2013, Platinum beneficially owned approximately 85% of our 
outstanding voting membership interests and approximately 66% of our total outstanding 
membership interests. As a result, and for as long as Platinum holds a membership interest in us, 
Platinum has the ability to remove and appoint key personnel, including all of our managers, and 
to determine and control our company and management policies, our financing arrangements, the 
payment of dividends or other distributions, and the outcome of certain company transactions or 
other matters submitted to our members for approval, including potential mergers or acquisitions, 
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78. Moreover, PPVA aggressively exercised this power, through Nordlicht, as well as 

through Levy and Small who were also PPV A portfolio managers for Black Elk. They did so by 

appointing a majority of Black Elk's Board of Managers, appointing Shulse as CFO, repeatedly 

forcing the CEO to rescind his firing of that CFO and otherwise usurping the CEO's authority, 

making prolonged, almost weekly visits to Black Elk's Houston office, and controlling which of 

Black Elk's vendors were paid (if at all) and when. As the CEO later testified in Black Elk's 

bankruptcy proceeding, "Platinum was calling all of the financial shots. I would say as of 

February [2014], they were in complete control of, you know, essentially almost every daily 

activity and most certainly stayed on top on every penny in and every penny out." 

79. Nordlicht decided to use this control over Black Elk not to try to tum around the 

company's business, but to plunder its assets for the benefit of PPVA and its affiliates, by getting 

repayment of most or all of approximately $110 million in Black Elk preferred shares held by 

those entities. A key reason was to stave off PPV A's liquidity crisis. Nordlicht acknowledged 

the liquidity crisis in vivid terms in an email to Small on March 17, 2014: 

This is also a week I need to figure out how to restructure and raise money to pay 
back 110 million of preferred which if unsuccessful, wd be the end of the fund. 
This 'liquidity' crunch was caused by our mismanagement-yours David and I
of the black elk position so I will multi task and also address your concerns but 
forgive me if I am a little distracted. I have been up until 3 am for the last two 
weeks working through this issue. 

80. In 2014, Black Elk agreed to sell much of its prime assets to Renaissance 

Offshore, LLC. Platinum Management, Nordlicht, Levy and Small schemed to divert the 

proceeds from that sale to redeem preferred shares, most of which were held by PPV A and 

affiliated funds. However, the Black Elk note indenture required that such proceeds be paid first 

asset sales and other significant corporate transactions. As a controlling member, Platinum could 
make decisions that may conflict with noteholders' interests." 
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to the noteholders, and many of the notes were held by non-Platinum parties. So the Platinum 

parties thus devised a scheme to amend the note indenture to authorize that proceeds of the 

Renaissance sale be paid to holders of Black Elk Class E preferred shareholders, mostly PPV A, 

PPCO and two other affiliated funds. 

81. The problem for Platinum was that a majority vote of noteholders was required to 

amend the indenture. Platinum controlled a majority of the notes, but it could not vote. As the 

consent solicitation later recited, "Notes owned by the Company or by any person directly or 

indirectly controlling or controlled by or under direct or indirect common control with the 

Company shall be disregarded for purposes of determining the majority." Moreover, 

independent noteholders would have no reason to vote for such an amendment, as it would divert 

the proceeds of the sale of key Black Elk assets to parties junior to themselves. 

82. Therefore, Platinum personnel devised a scheme to obtain the necessary consents 

in a manner that deceived independent noteholders. Specifically, Nordlicht, Small and Levy 

worked to transfer the Black Elk notes held by PPVA to parties he and Small called "friendlies." 

83. In a March 11, 2014 email, Nordlicht wrote to Shulse, Levy, Small and another 

individual, that "We are likely to have friendlies buy the bonds as of tomorrow." 

84. Two days later, Shulse sought to benefit from his support for this effort, asking 

for "a substantial bonus, 1 % of the amount of preferred' s actually paid back to Platinum." He 

added, "Platinum getting its money out of Black Elk is a good thing for Platinum and it should 

be a good thing for me as well." 

85. At one point, the plan was to quietly get pro-Platinum parties representing a 

majority of the notes to sign consents, without consulting independent noteholders. However, 

the note indenture trustee resisted, insisting on a formal consent solicitation process. As Shulse 
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explained in an email to Nordlicht, Small and Levy: "they don't trust our consents are valid 

because we have received a default notice in the past 60 days and we have the behind the scenes 

process with various dates on our consents." 

86. Nordlicht's response to the idea of an open consent solicitation was a vehement 

no. 

87. Shulse, showing a complete understanding of and support for Platinum's scheme 

to control a majority of the notes, supported the solicitation: "the quickest way is to do the 

formal solicitation ... get our 51 % in order ... vote it through the DTC/BNY agents and end it." 

He added, "why are we afraid of an open solicitation? Probably going to avoid a lawsuit and if 

we have the bonds we say we do, the process ends as soon as we get over the number?" 

88. On May 12, 2014, Shulse sent an email to Levy, Small, and Nordlicht suggesting 

they slip an announcement regarding the amendment to the indenture "in with the 1 OQ filing so it 

has a chance to get lost and not seem like such a big deal." 

89. Nordlicht, Levy and Small eventually decided to pursue a formal consent 

solicitation, albeit a rigged one. Crucial to this effort was the transfer of a large number of notes 

from PPV A and its affiliates to BAM and its Beechwood affiliates. BAM was closely affiliated 

with Platinum Management through majority ownership by Nordlicht and other owners of 

Platinum Management, and through Nordlicht's influence over the entity thanks to the 

installation of Levy as CIO and many other Platinum officials in key positions at BAM. Indeed, 

in early 2014 Nordlicht told a third party that he planned to leave Platinum for BAM as of 

January 1, 2015. 

90. All told, prior to the consent solicitation, PPVA transferred over $37 million in 

Black Elk notes to BAM and two related entities, BBIL SHIP and BBIL ULICO 2014 Trust, at 
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prices Nordlicht designated. 

91. Numerous emails reflect Nordlicht's involvement: In a May 13, 2014 email, 

Nordlicht instructed that "Beechwood is buying 8 million black elk from PPV A. What is the best 

way to cross? Can we do it today please." Similarly, on June 23, 2014, he emailed: "I want to 

move/sell IO million of black elk bonds to bbil the nomura account. Please take care of it." 

After confirming that BBIL was buying the bonds from PPVA, Nordlicht emailed instructions on 

July 1, 2014, to sell $7 million in Black Elk bonds from PPVA to BBIL SHIP at a price of 99. 

92. Levy's position as BAM's CIO (along with the fact that many other Platinum 

Partners officials were also BAM officials) assured Nordlicht that the BAM-related entities 

would support the scheme. By July 3, the Platinum Partners-related funds and BAM-related 

entities held almost $100 million out of the $150 million in Black Elk notes, as reflected on a list 

shared by N ordlicht, Levy and Small. 

93. Meanwhile, Nordlicht, Small, Shulse and Levy participated in the drafting of a 

document to be circulated to all noteholders, which contained two closely related parts. The first 

was a tender offer, which offered to buy back notes at par. The second part was a solicitation to 

consent to note indenture amendments, most notably including that the proceeds of the 

Renaissance sale would, after payment of any tendered notes, be payable to holders of preferred 

shares, who were disclosed to be mostly Platinum Partners-related entities. 

94. During the drafting process, on July 3, Small circulated to Black Elk counsel a 

disingenuous deceptive hypothetical question about whether $5 million in notes owned by an 

affiliate had to be excluded from voting - in fact, PPV A and its affiliates held more than $98 

million in notes. Still, counsel confirmed that even Small's hypothetical $5 million in affiliate

held notes would have to be disregarded in the vote, and Small forwarded this finding to 
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Nordlicht and Levy. 

95. Despite their knowing this key principle, the final consent solicitation contained 

this false representation: 

As of the date hereof, there are $150 million aggregate principal amount of Notes issued 
and outstanding under the Indenture. Platinum Partners Value Arbitrage Fund, L.P. and 
its affiliates, which own approximately 85% of our outstanding voting membership 
interests, own approximately $18,321,000 principal amount of the outstanding Notes. 
Otherwise, neither we, nor any person directly or indirectly controlled by or under direct 
or indirect common control with us, nor, to our knowledge, any person directly or 
indirectly controlling us, hold any Notes. (Emphasis added.) 

The $18 million figure was a vast understatement, as it failed to disclose the $72 million in other 

notes held by PPVA affiliates and BAM-related related entities. Knowing the consent 

solicitation contained this falsehood, and that the vote was rigged, Small signed the Black Elk 

Board of Managers' authorization for Black Elk to conduct the consent solicitation, and to 

implement it should it be approved. 

96. Also, while formally the solicitation preserved the priority of tendering 

noteholders, in reality the offer discouraged tenders by its unattractive terms. Because the notes 

were callable months later at par, tendering meant foregoing months of interest for no gain. 

97. However, not tendering would be a mistake if the consent solicitation were 

approved. In the end, $11 million in notes were tendered by independent noteholders. 

98. Platinum caused all of the notes held by its PPV A and its undisclosed affiliates, 

including PPCO and PPLO, and the Beechwood entities to vote in favor of the consent 

solicitation but without tendering. Levy was copied on the document by which Beechwood 

entities cast their votes in that manner, against their own interests as noteholders but in favor of 

the interests of preferred shares held by PPV A and affiliated funds. 
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99. Small signed the consent of Black Elk's board of managers which falsely recited 

that "the Company has received sufficient consents" to amend the indenture. On August 14, 

2014, Black Elk falsely claimed in a press release that "holders of $110,565,000 principal 

amount of the Notes, or 73.71% of the Notes, had validly consented to the Consent Solicitation." 

(Emphasis added.) On August 21, Black Elk issued a Form 8-K announcing that it had received 

"the requisite consents" of noteholders' to, among other things, apply the proceeds from the 

recently-concluded Renaissance sale to retire the tendered notes and use the remaining proceeds 

to repurchase preferred equity issued by Black Elk. 

100. On August 18, Small, from his Platinum email address, but purporting to speak 

for the Black Elk board of managers, directed Shulse to wire $70 million in partial payment of 

Class E preferred shareholders. Levy meanwhile sent Shulse specific wire instructions for 

sending to PPVA and other designated parties most of the proceeds from Black Elk's sale of 

assets to Renaissance. This included three other Platinum Partners funds, and one third party to 

which Platinum had sold preferred shares and was subject to a put repurchase obligation. The 

$20 million of Black Elk sale proceeds sent to that party extinguished that obligation. After 

Nordlicht pressed Shulse to "send these wires out already," Shulse complied with the directions. 

101. All told, from August 18 to 21, 2014, Black Elk wired approximately $98 million 

in Renaissance sale proceeds for the benefit of PPV A and its affiliated funds, including PPCO 

and PPLO. One other such fund, PPBE, set up specifically to invest in Black Elk notes, 

distributed its share of those proceeds to its investors. Among those investors were Levy and 

Small, who received $256,678 and $102,671, respectively, thus benefiting directly from the 

Black Elk fraud. 
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102. PPV A investors received various communications from Platinum Management 

under Nordlicht's direction, such as financial statements, marketing materials and monthly 

reports that reported fund performance based, in part, on the Black Elk fraudulent note scheme. 

However, they omitted the material fact that the proceeds paid to PPV A on account of its Black 

Elk Class E preferred shares were derived based on the above-referenced fraudulent conduct. 

Late 2014: Misleading Investors about PPVA's 
Borrowing to Cope with Liquidity Constraints 

103. Obtaining the Black Elk proceeds by itself was not enough to stanch PPVA's 

liquidity problems. Accordingly, starting at least in July 2014, the fund began incurring short-

term loans, a principal purpose of which to ease liquidity constraints, including paying 

redemptions. 

104. On July 1, PPVA borrowed $10 million from a group of insiders for six months, 

at a 19% annual interest rate. ("July 2014 Loan"). This wasn't enough, and in September, 

PPV A borrowed another $50 million, at 16% interest. The vehicles were two notes by PPV A in 

favor of over 40 lender-participants investors, again including many insiders. The notes had a 

three-year term, but in fact each participating lender could elect to get back its principal after six 

months. These notes were marketed and referred to internally as the "PPNE Loan," i.e., 

Platinum Partners Northstar Energy, creating the impression that the funds were to be used to 

invest in Northstar, a recent addition to PPVA's energy portfolio which was in the process of 

acquiring the remaining assets of Black Elk. 

105. All told, PPVA borrowed $95 million from various parties during 2014 at 16-19% 

annual interest, including the July 2014 Loan and the PPNE Loan, and as of the end of 2014 

more than $40 million in overall loan principal remained outstanding. PPV A also paid over $3 
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million in interest on these loans, draining value from the fund and further squeezing its capacity 

to pay redemptions. 

106. In late 2014, Platinum Management continued to market PPVA to prospective 

investors and to make reports to existing investors. However, it misled prospective and existing 

investors by not revealing that PPV A was engaged in heavy short-term borrowing. 

107. Still, the issue of disclosure was forced upon Platinum Management toward the 

end of the year. PPVA's auditor was still working on its audit of the fund's 2013 financial 

statements -the same audit that would conclude with a markdown of one of PPVA's large 

illiquid positions and a finding that Platinum Management's valuation process represented a 

material weakness. In preparing the section on subsequent events, the auditor asked about loans 

incurred by the funds. When the July 2014 Loan and PPNE Loan were produced, the auditor 

inquired as to their purpose. PPVA CFO Sanfilippo misled the auditor, as well as investors who 

received the resulting audited financial statements, about the purpose of those loans, in order to 

conceal PPVA's pressing liquidity needs. 

108. All internal Platinum Management documents addressing auditor questions and 

draft disclosures said that these loans were incurred for liquidity needs. When Levy explained 

the PPNE Loan internally to Sanfilippo, he first wrote its purpose was "liquidity to complete a 

transaction," but he changed this a minute later to "Ppne is a general obligation of PPV A taken 

for liquidity." Sanfilippo ignored this change and used the more benign first version, telling the 

auditor it was for "liquidity to complete a specific transaction." 

109. Even worse, PPV A's later submission to the auditor of a financial statement 

disclosure about the loans - sent by an assistant and copying SanFilippo - eliminated any 

reference to liquidity. The initial draft, not sent to the auditor, listed the two loans separately and 
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in each case said the loan "dealt with liquidity restraints." The version sent to the auditor, 

however, which appeared in the final financial statement notes, combined the loans into a single 

disclosure, saying that PPV A "entered into multiple financial transactions ... in order to 

complete multiple investment transactions." 

110. In this manner, Sanfilippo helped to misstate the purpose of these sizable short

term, high-interest loans and conceal the fund's significant liquidity constraints - which would 

have been a major red flag for PPV A investors. 

111. In addition, PPVA's 2013 audited financials were not released until February 11, 

2015, 287 days following the April 30, 2014 due date. This prolonged delay caused Platinum 

Management to violate the custody rule promulgated under the Advisers Act (the "Custody 

Rule"). Under the Custody Rule, Platinum Management was required to either engage an 

independent public accountant to conduct a surprise examination once per year, or to circulate 

audited financial statements to investors within 120 days of the end of its fiscal year. Platinum 

Management did neither for the fiscal years 2013, 2014 and 2015. 

2015: PPVA's Liquidity Crisis Deepens, as does the Misleading of Investors 

112. Even after having unlawfully extracted nearly $100 million out of its Black Elk 

holding, and having borrowed heavily at high interest rates, PPVA's liquidity troubles continued, 

as current investors sought to redeem investments and Platinum Management scrambled for new 

investor money to replace the amounts being withdrawn. 

113. In addition to trying to raise new money to keep their fund going, Platinum 

Management and Nordlicht embarked on a concerted effort to persuade people not to go through 

with their redemption requests. 
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114. Multiple people at Platinum Management participated in that effort, including 

Landesman, who had substantial responsibility for investor communications for PPV A, and 

Mann, who worked in Platinum Management's investor relations department. 

115. For example, in a January 23, 2015 email chain discussing an upcoming 

redemption request for the end of the first quarter, a Platinum employee told Landesman that he 

had just gotten a $19 million full redemption request from an investor. Landesman replied that 

he would "try to avert, directly tied into lack of November statements." 

116. As of January 30, 2015, a PPVA spreadsheet reflected that Landesman himself 

had made a $6,000,000 redemption request in the prior quarter (12/31/2014), and was waiting to 

get paid. 

117. On March 3, 2015, Nordlicht forwarded an investor's contact information to 

Landesman, saying, "I don't trust myself, I feel I came off really defensive with Leon. I think u 

give us best possibility to try and keep him." Nordlicht provided positive talking points, 

including "tremendous optionality that cd produce some lumpy positive monthly returns in any 

one month," but did not mention any disclosures regarding liquidity problems or their difficulties 

in meeting redemption obligations. Landesman replied, "I'll handle it." 

118. By mid-March 2015, Nordlicht, Landesman and other senior Platinum Partners 

officials schemed to meet a sudden wave of over $70 million in redemptions by pressing 

redeeming investors to cancel those redemptions or at least defer them one quarter, and to launch 

an aggressive push for new investment money, all while concealing PPVA's liquidity 

crisis. Their pitch focused on anticipated investment gains in the following month, while 

omitting the firm's significant liquidity crisis, which would obviously scare new investors and 

people looking to redeem. 
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119. The plan to mislead investors is illustrated by an email exchange that same month 

in which Nordlicht and another employee, copying Landesman, were crafting a response to an 

investor who had made a redemption request. The draft response stated: "By the way, we have 

significant interest on the subscription side for April which we expect to be our best month since 

the fund was founded. Therefore, we are limiting net inflows to 5% of the fund in April. On the 

off chance you decided to recant or defer your withdrawal to June 30, please let us know by 

April 1st so that we can process the subscriptions in a timely manner. Regards ... " 

120. Given the fund's financial straits, capping new investments does not appear to 

have been a sound management strategy. Instead, it appears to have been a stock marketing ploy 

to make the fund appear more desirable. This is particularly so because subscriptions effective 

on January 1, February 1 and March 1, 2015 totaled only approximately $14 million, making the 

possibility of reaching 5% on April 1 (let alone having to implement the cap) remote. 

121. Landesman himself called investors in an attempt to obtain deferrals of March 31, 

2015 redemptions. At the time of those calls, he was aware that there wasn't even enough cash 

to finish paying the December 31, 2014, redemptions that had been made, including by having 

been on emails in which a Platinum employee pressed Nordlicht with respect to an overdue 

redemption and Nordlicht eventually replied: "Working on it." After speaking with Landesman, 

one investor canceled half its redemption, telling Landesman that it was based on "your message 

of the April rebalancing of PPV A." 

122. On March 31, 2015, Landesman hosted Platinum Partners' quarterly investor 

conference call. In introducing the call, Landesman provided a materially misleading 

explanation for why the call had been moved up to March 31 - an odd date for a quarterly 

conference call as the quarter-end performance data, usually the main purpose for such calls, 
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was still unavailable. Landesman told investors that the call had been moved up because 

Passover fell in early April. However, as Landesman knew, the real reason for the early 

conference call was that Platinum Management had decided to meet the liquidity crisis by 

spreading word of their expected April performance gain early enough to induce deferrals of 

redemptions and new subscriptions by early April, when they still could count as effective as of 

March 31. 

123. During the same quarterly investor call, Nordlicht falsely claimed "we have not 

really gone out and tried to market aggressively based on the month that we're having," touted 

their expected April gain, and omitted any mention of PPVA's liquidity crisis. Finally, Nordlicht 

repeated the marketing ploy that net subscriptions would be capped at 5% of the fund. 

124. On April 2, 2015, Nordlicht emailed others at Platinum Partners asking if any new 

"subs" [subscriptions] cleared today, instructing that "[ n ]ext uses of capital for ppva" should be 

to pay back individuals who had lent money to the fund, including insiders such as Landesman. 

For Landesman, the promised payment was $1 million. When he learned that he would be one of 

the persons getting repaid when new money came in, Landesman replied, "Back at ya." 

125. Five days later, on April 7, 2015, Nordlicht and Landesman learned of another 

investor who, despite another employee's efforts to reach the investor to try to change his mind, 

was redeeming his group's PPVA investment. Later that day, Landesman sent the investor an 

email saying he was sorry that the investor was "still redeeming," and adding that he hoped that 

they would one day be worthy of "your reinvestment." Landesman forwarded this email to 

Nordlicht with the words "Hail Mary time." 

126. Meanwhile, PPVA's monthly marketing materials for April 2015 continued to 

represent that there was no lockup and withdrawals were "Quarterly, 60 day notice required," 
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without disclosing the fund's struggles paying redemptions and the resulting efforts to dissuade 

investors from redeeming. 

127. Despite the various Platinum Defendants' efforts to reduce the amount of 

redemptions that would be effective March 31, 2015 and payable April 30, 2015, most of 

PPVA's redemptions that became effective on March 31, 2015 were not paid on April 30 as 

required, nor were they paid as a group at any one time. Rather, they were paid selectively, from 

April through July. 

128. In late May, an investor who was still waiting to receive payment of his 

redemption pointedly asked: "To address our concerns, I ask that you be fully transparent with 

respect to timing of the redemption, including why PPVA does not simply sell some liquid 

securities to fund the redemption." Nordlicht responded: "There are good reasons we do not 

liquidate trading positions but that is another story and doesn't excuse what happened. It was 

really Murphy's law in terms of a few closings getting postponed or dragged out at the same 

time. In any event, I am hopeful for tomorrow." Nordlicht's response omitted material 

information, such as that the fund had been having trouble paying redemptions for more than one 

quarter, and that one of its large portfolio company holdings was overvalued. 

129. As the end of the next quarter approached in June, Platinum once again worked to 

execute on its continued scheme to stave off redemptions. Almost $50 million in June 30, 2015 

redemptions came due by July 31. But payments were made at various times from late-August 

until mid-October, with some redeeming investors not being paid at all. 

130. Landesman persuaded several investors to postpone their redemptions to 

September 2015, without disclosing PPVA's liquidity crisis. Indeed, he assured one investor, 
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who expressed hope for a 12% annual return for 2015 and 15% for 2016-19, "all of that is 

doable," without mentioning that in fact PPV A was essentially out of cash. 

131. On July 1, 2015, PPVA started the day with $1,010,000 and had scheduled 

outflows totaling $991,000, leaving a net of $20,000. The scheduled outflows did not include 

any redemption obligations. 

132. PPVA's financial condition at the time was so perilous that Platinum 

Management principals made loans to allow PPV A to meet certain of its financial 

obligations. For example, as of July 24, 2015, the PPVA master fund bank account was 

overdrawn $1.5 million. That day, a Platinum Management principal wired $1.65 million into 

the Platinum Management bank account, and that $1.65 million was transferred that same day 

into the PPV A master fund account. From there, the money was used for various PPV A 

obligations, including $50,000 that was transferred to the PPV A (USA) account to fund 

payments to two investors. 

133. In other words, in July 2015, Platinum Management was resorting to obtaining 

short-term loans from its principals even to selectively fund $50,000 worth of redemption 

obligations while other redemption requests remained unpaid. 

134. Consistent with prior months' marketing materials, PPVA's July 2015 marketing 

materials made no mention of any liquidity or redemption issues and instead represented that 

there was no lockup and that withdrawals were "Quarterly, 60 days' notice required." 

135. Even as unpaid redeeming investors pressed for explanations, Platinum 

employees held back on revealing the whole truth. For example, in mid-August 2015, one 

investor who was still waiting for payment on his June 30, 2015, redemption asked in an email 

received by Landesman and Mann whether any outstanding redemptions have been paid. He 
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received a misleading response from another Platinum employee, on which both Landesman and 

Mann were copied: "We endeavor to treat all investors equally. We are open to providing 

priority to investors who show severe hardship, but very much prefer to make simultaneous 

payments to all investors at the same time." By the time of that response, however, twelve 

redemptions for June 30 had been paid out, at least in part. 

136. Throughout this period, Mann was aware of PPVA's liquidity problems because 

he prepared internal reports on, among other things, dates and amounts of redemptions and 

subscriptions, and was also aware of investor complaints about late redemptions and pointed 

questions about PPVA's liquidity. Despite that knowledge, he continued to communicate with 

investors about processing new redemptions and deferrals without disclosing the full picture of 

the fund's troubles. 

13 7. Mann also followed Platinum Management's practices of selective redemptions, 

pressing Nordlicht to provide payment to an investor on hardship grounds while ignoring emails 

of another investor who inquired about the status of his own pending redemption request. 

PPV A Borrows from PPCO, Violating the Funds' Rules Made Known to Investors 

138. As PPVA's liquidity crisis deepened, Platinum Management turned to yet another 

source for desperately needed cash: PPCO. The PPMs of both PPVA and PPCO prohibited the 

lending or borrowing of funds from one to the other for any purposes other than to facilitate an 

investment. Starting in October 2014, however, the two funds ignored this restriction, and PPCO 

frequently extended large loans at least in part to help ease PPVA's cash crisis. Nordlicht readily 

executed this scheme, since he was the co-CIO of both funds and essentially controlled their 

affairs, treating their funds as a single "stew." 
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139. In October 2014, PPVA borrowed $10 million from PPCO at 16% interest. This 

principal was paid back by the end of2014. In 2015 the two funds entered into a $25 million 

revolving credit arrangement. The note evidencing this was dated as of January 1, 2015, and on 

or about that date PPV A borrowed another $18 million. The outstanding principal declined and 

then rose again, so that by late August, it exceeded $12 million. 

140. From August 1 to August 20, 2015, alone, a net $3.35 million flowed from PPCO 

to PPVA. 

141. Toward the end of August 2015, however, Nordlicht briefly reversed course. 

From August 21 to August 31, 2015, with PPCO facing its own unpaid redemption requests, 

PPVA transferred $2.275 million from its master fund account to PPCO (and PPCO transferred 

back only $15,000). During that same period, PPCO paid outstanding June 30, 2015 

redemptions totaling approximately $3.7 million. At the same time that PPVA was helping 

PPCO pay its outstanding redemptions, PPV A as of the end of September 1 had at least fourteen 

overdue redemptions of its own totaling at least $10 million. It was not until mid-October that 

Platinum Management completed paying those fourteen redemptions. 

142. Nordlicht then reversed course again. From September 9 through 30, PPVA's 

ability to pay redemptions was aided by $3.7 million in new funding from PPCO to PPVA. 

143. Still, the September quarter brought continued redemption strains. Of the 

approximately 57 redemptions that became effective on September 30, 2015, most have never 

been paid, although 17 investors did receive preferential payments for some or all of their 

redemptions, in one form or another. 
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144. On September 30, 2015, PPVA's principal bank accounts were again nearly 

empty and the fund faced approximately $20 million in new net redemptions and repayment of a 

short-term loan of $7.2 million. 

145. That same day, two related foreign funds subscribed to PPCO by wiring $6.5 

million and $1.2 million, respectively, into a PPCO account. 

146. The next day, October 1, 2015, those subscribers' funds were transferred to a 

PPCO Master Fund account at the same bank. From there, $7.3 million of the new PPCO 

investors' money was wired to the PPV A Master Fund bank account at a different bank. PPV A 

used that money to repay its outstanding loan. 

147. Thus, within 24 hours of investing $7 million in PPCO, these investors' monies 

had, without their knowledge or consent, been diverted to a separate fund, PPV A, to pay off a 

short-term loan. 

148. The $7 million was then added to the outstanding principal owed by PPCO to 

PPV A on its revolving loan. This "loan" contradicted representations made in the PPMs of both 

funds because PPV A was borrowing, and PPCO was lending, money to handle a short-term cash 

crunch rather than for the permitted purposes of making investments. 

149. Meanwhile, PPV A's monthly marketing materials for September 2015 again 

provided no information on liquidity problems, and repeated that there was no lockup provision 

and that withdrawals were "Quarterly, 60 days' notice required." 

150. On September 16, 2015, PPVA finally provided investors with audited financials 

for the 2014 audit year, 139 days following the April 30, 2014 due date. This prolonged delay 

once again violated Platinum Management's obligations under the Custody Rule. Even worse, 

although the audited financials disclosed that PPV A had borrowed approximately $95 million 
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during 2014, they repeated the misleading statement from the prior year's audit that the purpose 

of those loans was to complete "investment transactions." 

Investors Transfer Interests from PPV A to PPCO, But PPCO Gets No Cash 

151. In October and November 2015, Platinum Management, Platinum Credit and 

Nordlicht also misused PPCO to help PPVA by engaging in preferential, cashless redemptions of 

some PPVA investors and cashless transfers of those investors' interests into PPCO. 

152. In an attempt to redeem certain PPV A investors without having to pay out cash, 

Platinum Management caused them to execute PPCO subscription agreements, together, in most 

cases, with detailed wire instructions to Platinum Management's fund administrator authorizing 

that the proceeds of their PPV A redemptions be wired to a designated PPCO bank account. One 

other investor did not submit wire instructions, but nonetheless gave the direction to 

"selVredeem" $500,000 from PPVA and "invest the redemption proceeds" into PPCO. 

153. In fact, however, the signed wire instructions that had been provided to the fund 

administrator were not followed: no transfers of funds ever occurred. Instead, the amounts -

totaling over $3 million- were simply added to the balance of PPVA's outstanding revolving 

line of credit owed to PPCO. 

154. Such cashless redemptions harmed, and were a breach of fiduciary duty to, both 

PPCO and PPV A. This new PPCO "loan" to PPV A clearly was not a loan for purposes of 

investment, as narrowly permitted by PPCO's fund documents, and thus contradicted 

representations in PPCO's PPMs. And PPCO received no cash for these new subscriptions, 

merely a promise to pay by an affiliated fund that lacked sufficient funds to meet its own 

redemption obligations. This left PPCO investors exposed to the risk presented by PPVA's 

illiquidity. 
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155. PPVA, too, was harmed, as it was forced to incur the obligation to pay high 

interest merely to facilitate redemptions from its own fund. Remaining PPV A investors were 

also harmed by what in effect were preferential redemptions, which allowed certain redeeming 

investors to escape from PPVA to the relatively healthier PPCO. Nonetheless, Platinum 

Management, Platinum Credit, Nordlicht and others ignored the blatant conflict of interest 

between PPCO and PPV A. Further, Nordlicht as co-CIO of the advisers to both PPVA and 

PPCO, caused PPCO and PPVA to act in a way that was potentially contrary to each of their own 

interests. 

156. These were not the first cashless transfers from PPVA to PPCO. As early as 

October 2014, an investor wired instructions to redeem $15 million from PPVA and "use the 

proceeds of the redemption to subscribe" to PPCO "for the same amount of $15,000,000" 

effective December 31, 2014. Later, this was changed to a cashless transfer, which Platinum 

officials first thought to add to the PPNE Loan, and then decided to use as the basis for what 

became the new $25 million revolving note by PPVA to PPCO. The effect was the same: PPVA 

was shed of a $15 million investment interest and PPCO gained a $15 million investment interest 

for no cash, and just a promise to pay by PPV A. 

157. In this earlier case, the failure to deal with the obvious conflict of interest between 

the two funds was blatant. PPCO's CFO wrote that "since the borrower is PPVA no need for 

risk and valuation to sign off as the CIO is obviously comfortable with the risk. David Levy can 

just approve the deal sheet and memo." 

Late 2015 and 2016- the Peaking of the Liquidity Crisis, New 
Misleading Communications with Investors and New Diversions of Funds 

158. By the late fall of 2015, Platinum Management decided to address PPVA's 

liquidity problems by placing certain assets in a "side-pocket" that would prevent them from 
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being used as a basis for calculating the amount of redemptions an investor would be entitled to 

until the assert was sold. Still investors continued to be misled, and funds improperly diverted, 

even after this change occurred. 

159. Nordlicht issued a letter dated November 23, 2015 stating that PPVA USA, via its 

investment in the PPV A Master Fund, "still holds substantial investments in the remaining 

illiquid assets which require additional time before the Master Fund can realize the value of 

those investments. Accordingly, the Investment Manager has a plan to segregate certain illiquid 

assets (and related liabilities) from the remainder of the assets in the portfolio (the 'Special 

Investments') in the interest of protecting investors and maximizing returns .... The Special 

Investments structure protects the Fund investors from being left holding a disproportionately 

high percentage of illiquid assets when redemptions are made by some investors." Nordlicht 

asked for the investors' consent to this "Special Investments" modification of the fund. 

160. In a conference call in late November 2015 explaining this shift, Nordlicht stated 

that the existing fund "should quickly become very very liquid" and "I expect it to have ample 

liquidity," and "liquidity-wise, we're getting things back to normal and we expect to run it with 

ample liquidity .... " In the same investor call, Nordlicht also minimized the significance of the 

redemptions crisis PPV A was facing, saying, "this was not a redemption-driven type of move 

that we've made, and in fact we've had less redemptions than you would expect in a fund of our 

size. This was really a situation where it got to a point where we just had too many private 

equity positions. I don't feel comfortable paying out in cash at this time." 

161. This was misleading, given that the fund was cash-strapped and had substantial 

past-due redemptions, a fact he omitted. 
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162. Moreover, contrary to Nordlicht's promise that the fund "should quickly become 

very very liquid" after illiquid assets were moved to the side-pocket, most investors were not 

paid redemptions even out of the existing fund. With a few selective exceptions, cash 

redemption payments ceased from late 2015 forward. 

163. Meanwhile, on November 11, 2015, an investor who was waiting to receive 

payment on his September 2015 redemption of approximately $394,000 sent an email to Mann 

asking when his redemption would be paid. Mann replied: "[w]e hope to send it to you soon." 

However, during that same month another Platinum employee told the investor that Platinum 

could not return his investment because of liquidity issues, since liquidating their liquid holdings 

in order to pay him would leave remaining investors with too high a portion of the illiquid 

investments. Mann subsequently ignored a January 12, 2016, email from the investor asking 

when his redemption would be paid. To date, the investor has not received any portion of his 

PPV A investment back. 

164. In mid-January 2016, one unpaid PPVA and PPCO investor emailed Platinum 

complaining: "I have asked already about a dozen times about money due to me from PPV A. 

... you have not paid me money that is due for 75 days. Every time I ask I am told a few more 

days .... Also PPNE [note interest payment] is supposed to pay at the start of the month and we 

are now at Jan 15 with no money. This was supposedly guaranteed by the fund." In a reply 

email from a Platinum Management employee, the investor was told that the PPNE interest 

payments would be made the following week and that they would have an answer for him on 

Monday when the overdue September 30 redemption would be paid. 

165. The investor responded in part: "Nothing makes investors more jittery than not 

paying in a timely fashion. I told you that in my opinion holding up the PPCO payment in light 
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of the changes that you wanted to implement at PPV A was a big mistake. If in fact PPCO has 

nothing to do with PPVA than (sic) why was the PPCO delayed for 2 months." 

166. The investor's email reflects Platinum Management's and Platinum Credit's 

failure to disclose the extensive intermingling of funds between the two funds to deal with both 

funds' liquidity problems. 

167. In May 2016, with liquidity problems still not solved, Platinum Management, 

Platinum Credit, Nordlicht and Levy used BAM to essentially steal investor money to obtain 

cash needed for PPV A expenses. 

168. Among its many transactions BAM made with Platinum Partners affiliates, was a 

$25 million participation interest in a term secured loan to a wholly-owned PPCO portfolio 

company named Credit Strategies LLC. The loan requires that Credit Strategies in effect apply 

proceeds either to its own debt obligations or to general corporate purposes. 

169. In May, a Platinum portfolio manager (copying Nordlicht and Levy) emailed a 

request for $1.5 million in funding under the note for purposes of "working capital." The request 

was signed by Levy, as co-CIO for Credit Strategies. On May 11, BAM approved the funding 

instructed its bank to wire the money to Credit Strategies' bank account. 

170. However, the money was not used by Credit Strategies for working capital as 

required, but was diverted to a separate fund, PPV A. 

171. First, Credit Strategies wired approximately $1.5 million to the parent PPCO 

fund's account. From there, PPCO wired the money to its investment manager, Platinum Credit. 

Platinum Credit, in tum, wired approximately the same amount to Platinum Management. 
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172. Platinum Management then wired the money to a PPV A bank account that at the 

time was overdrawn by about $1.54 million because of payments the funds that had been made 

to prime brokers. 

173. Furthermore, in June 2016, with PPVA's liquidity crisis peaking, Sanfilippo 

helped Nordlicht break Platinum Management's oft-repeated promise to investors that overdue 

redemptions would be paid once several illiquid positions were monetized. As an example of 

this promise, Mann told one investor in May 2016 that "we anticipate paying/wiring the whole 

12/31 redemption class their funds (minus 10% audit holdback) together sometime at the end of 

June or beginning of July (or maybe earlier). This is based on our current liquidity and the 

anticipated sale of two companies." 

174. Meanwhile, Nordlicht helped to close a transaction involving one portfolio 

company. As a result, on June 9, 2016, PPVA received $37 million in proceeds. But one of 

those funds were paid that month to investors. Instead, $11 million of these proceeds were 

invested in a different private company - the same type of illiquid investment that had gotten 

PPVA into a liquidity crisis in the first place. And, among other uses of the funds, Nordlicht 

emailed Sanfilippo and directed him to make various payments totaling approximately $900,000 

to a handful of parties, mostly insiders. By the end of the month, there was $31,000 left in the 

PPV A Master Fund account. This use of the proceeds contradicted the repeated promises by 

Platinum Management that such major monetizing events would fund large-scale redemption 

payments. 

PPV A and PPCO Cease Taking on New Investors 

175. In June 2016, the FBI executed a search warrant at Platinum Management's 

offices, and the U.S. Attorney's Office for the Southern District of New York filed criminal 

charges against one of Platinum Partners' co-owner, in connection with a bribery scheme in 
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which he is alleged to have paid kickbacks to a New York City Correction Officer's Union 

official to obtain the union's retirement fund investments in PPV A during the time it was 

experiencing its liquidity crisis. 

176. In the wake of those events, Nordlicht announced to investors that the PPVA fund 

would stop taking in new money and fund investments would gradually be monetized. . 

177. On July 18, 2016, following consultations between Commission staff and counsel 

for Platinum Partners and its affiliates, the PPV A, PPCO, and PPLO funds retained Guidepost 

Solutions LLC ("Guidepost") as an "Independent Oversight Advisor," giving the firm access to 

information and employees and advance notice of major transactions concerning all of Platinum 

Partners' funds. 

178. On July 20, 2016, Platinum circulated to investors Guidepost's letter announcing 

its appointment "to assist the Managers with the development and implementation of a plan for 

the orderly liquidation of the Funds under management." 

179. On July 28, 2016, a petition was filed in the Grand Court of the Cayman Islands, 

commencing an involuntary liquidation proceeding and seeking the appointment of Matthew 

Wright ("Wright") and Christopher Kennedy ("Kennedy") ofRHSW (Cayman Limited) as Joint 

Official Liquidators for the PPV A International feeder fund. 

180. On August 25, 2016, the Cayman Court appointed Wright and Kennedy as joint 

provisional liquidators of the PPV A master fund. An involuntary liquidation proceeding was 

commenced against PPV A in the Cayman Islands, where the PPV A master fund and 

international feeder fund are incorporated. Those PPV A funds are now under the supervision of 

a court-appointed liquidator. On October 19, 2016, the Cayman liquidator commenced an 
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ancillary bankruptcy proceeding in the United States, pursuant to Chapter 15 of the United States 

Bankruptcy Code. 

181. The PPCO and PPLO funds remained under the informal monitoring of 

Guidepost. 

182. On October 26, 2016, the Litigation Trustee for Black Elk, a Debtor in 

Bankruptcy, commenced an Adversary Proceeding against PPV A, PPCO, and PPLO, in the 

United States Bankruptcy Court for the Southern District of Texas, Houston Division, based on 

claims arising from the fraudulent consent scheme alleged above. On the same day, the 

Bankruptcy Court issued a TRO imposing certain restrictions on PPCO and PPLO's assets. A 

hearing for a related application for injunctive relief has been set for January 12, 2017. 

183. In November 2016, in connection with the Black Elk trustee's request for 

preliminary relief in its adversary proceeding, the testimony of various individuals was taken. 

184. On November 29, 2016, Levy was deposed by the Trustee and asserted his Fifth 

Amendment right against self-incrimination, refusing to answer any questions concerning the 

Black Elk note transactions and any other Platinum matters. 

185. On November 30, 2016, Nordlicht was deposed by the Trustee and asserted his 

Fifth Amendment right against self-incrimination, refusing to answer any questions regarding the 

Black Elk note transactions and any other Platinum matters. 

186. On November 30, 2016, PPCO's auditor advised PPCO that it had suspended 

work on all outstanding engagements and that PPCO should retain a new accounting firm to 

replace it. 
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FIRST CLAIM FOR RELIEF 
(Against Platinum Management, Platinum Credit and Nordlicht) 

Violations of Sections 206(1) and 206(2) of the Advisers Act 
and Rule 206( 4)-8 thereunder 

187. The Commission realleges and incorporates paragraphs 1 to 186 by reference as if 

fully set forth herein. 

188. From at least 2012 through the present, Defendants Platinum Management, 

Platinum Credit and Nordlicht, investment advisers, directly or indirectly, singly or in concert, 

by the use of the means and instruments of transportation or communication in interstate 

commerce, and of the mails, employed and are employing devices, schemes and artifices to 

defraud investors, and have engaged and are engaging in transactions, practices and courses of 

business which operate as fraud and deceit upon these investors. 

189. By engaging in the conduct described above, Defendants Platinum Management, 

Platinum Credit and Nordlicht have violated, are violating and, unless restrained and enjoined, 

will continue to violate Sections 206(1) and 206(2) of the Advisers Act, 15 U.S.C. 80b-6(1) and 

80b-6(2). 

SECOND CLAIM FOR RELIEF 
(Against Nordlicht) 

Aiding and Abetting Violations of Section 206(1) and 206(2) of the Advisers Act 

190. The Commission realleges and incorporates paragraphs 1 to 189 by reference as if 

fully set forth herein. 

191. From at least 2012 through the present, by engaging in the conduct described 

above, and pursuant to Section 209(f) of the Advisers Act, 15 U.S.C. § 80b-9(f), Defendant 

Nordlicht, in the alternative, singly or in concert, directly or indirectly, knowingly or recklessly 

aided, abetted, counseled, commended, induced or procured Defendant Platinum Management's 
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and Platinum Credit's violations of Sections 206(1) and 206(2) of the Advisers Act, 15 U.S.C. 

80b-6(1) and 80b-6(2). 

192. Unless restrained and enjoined, Defendant Nordlicht will again aid and abet 

violations of Sections 206(1) and 206(2) of the Advisers Act, 15 U.S.C. 80b-6(1) and 80b-6(2). 

THIRD CLAIM FOR RELIEF 
(Against Platinum Management, Platinum Credit and Nordlicht) 

Violations of Section 206(4) of the Advisers Act and Rule 206(4)-8 Thereunder 

193. The Commission realleges and incorporates paragraphs 1 to 192 by reference as if 

fully set forth herein. 

194. From at least 2012 through the present, Platinum Management, Platinum Credit 

and Nordlicht also served as investment advisers to a pooled investment vehicle, and (a) made 

untrue statements of material fact or omitted to state a material fact, necessary to make the 

statements made, in the light of circumstances under which they were made, not misleading, to 

an investor in the pooled investment vehicle; and (b) engaged in an act, practice, or course of 

business that is fraudulent, deceptive, or manipulative with respect to any investor or prospective 

investor in the pooled investment vehicle. 

195. By engaging in the foregoing conduct, Defendants Platinum Management, 

Platinum Credit and Nordlicht have violated, are violating and, unless restrained and enjoined, 

will continue to violate 206(4) of the Advisers Act, 15 U.S.C. § 80b-6(4), and Rule 206(4)-8 

thereunder, 17 C.F.R. § 275.206( 4)-8. 

FOURTH CLAIM FOR RELIEF 
(Against Levy, Small, Landesman, Mann, SanFilippo and Nordlicht) 

Aiding and Abetting Violations of Section 206( 4) 
of the Advisers Act and Rule 206( 4)-8 Thereunder 

196. The Commission realleges and incorporates paragraphs 1 to 195 by reference as if 

fully set forth herein. 
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197. From at least 2012 through the present, by engaging in the conduct described 

above, and pursuant to Section 209(f) of the Advisers Act [15 U.S.C. § 80b-9(f)], Defendants 

Levy, Small, Landesman, Mann, Sanfilippo, and Nordlicht in the alternative, singly or in 

concert, directly or indirectly, knowingly or recklessly aided, abetted, counseled, commended, 

induced or procured Defendant Platinum Management's violations of Section 206( 4) of the 

Advisers Act and Rule 206(4)-8 thereunder and Defendant Nordlicht, in the alternative, singly or 

in concert, directly or indirectly, knowingly or recklessly aided, abetted, counseled, commended, 

induced or procured Defendant Platinum Credit's Management's violations of Sections 206(4) of 

the Advisers Act, 15 U.S.C. § 80b-6(4), and Rule 206(4)-8 thereunder, 17 C.F.R. § 275.206(4)-

8. 

198. Unless restrained and enjoined, Defendants Levy, Small and Nordlicht will again 

aid and abet violations of Sections 206(4) of the Advisers Act, 15 U.S.C. § 80b-6(4), and Rule 

206(4)-8 thereunder, 17 C.F.R. § 275.206(4)-8. 

FIFTH CLAIM FOR RELIEF 
(Against Platinum Management) 

Violation of Section 206(4) of the Advisers Act and Rule 206(4)-2 Thereunder 

199. The Commission realleges and incorporates paragraphs 1to198 by reference as if 

fully set forth herein. 

200. By engaging in the conduct described above, Platinum Management willfully 

violated Section 206(4) of the Advisers Act, 15 U.S.C. § 80b-6(4), which prohibits a registered 

investment adviser from engaging in fraudulent, deceptive or manipulative conduct, and Rule 

206(4)-2 thereunder, 17 C.F.R. § 275.206(4)-2, which requires an adviser to take certain 

enumerated steps to safeguard client assets over which it has custody. 
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201. By reason of the foregoing, Platinum Management violated, is violating and, 

unless restrained and enjoined, will continue to violate Section 206(4) of the Advisers Act, 15 

U.S.C. § 80b-6(4), and Rule 206(4)-2 thereunder, 17 C.f.R. § 275.206(4)-2. 

SIXTH CLAIM FOR RELIEF 
(Against Platinum Management, Platinum Credit, Nordlicht, Levy, Landesman and 

SanFilippo) 
Violations of Section 17 (a) of the Securities Act 

202. The Commission realleges and incorporates paragraphs 1 to 201 by reference as if 

fully set forth herein. 

203. Interests in PPV A and PPCO are securities within the meaning of Section 2( 1) of 

the Securities Act, 15 U.S.C. § 77b(l), and Section 3(a)(10) of the Exchange Act, 15 U.S.C. § 

78c(a)(10). 

204. By engaging in the conduct described above, Defendants Platinum Management, 

Platinum Credit, Nordlicht, Levy, Landesman and Sanfilippo, directly or indirectly, singly or in 

concert, in the offer or sale of securities, knowingly, recklessly or negligently, by the use of the 

means or instruments of transportation or communication in interstate commerce, or by use of 

the mails, (a) have employed, are employing, or are about to employ, devices, schemes, or 

artifices to defraud; (b) have made untrue statements of material fact, or have omitted to state 

material facts necessary in order to make statements made, in light of the circumstances under 

which they were made, not misleading; and/or ( c) have engaged, are engaging, or are about to 

engage in transactions, practices, or courses of business which operate, operated, or would 

operate as a fraud or deceit upon the purchasers of securities. 

205. By reason of the foregoing, Defendants Platinum Management, Platinum Credit, 

Nordlicht, Levy, Landesman and Sanfilippo have violated, are violating, and unless restrained 

and enjoined will again violate, Section 17(a) of the Securities Act, 15 U.S.C. § 77q(a). 
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SEVENTH CLAIM FOR RELIEF 
(Against Mann) 

Violations of Sections 17(a)(l) and 17(a)(3) of the Securities Act 

206. The Commission realleges and incorporates paragraphs 1 through 205 by 

reference as if fully set forth herein. 

207. Shares of PPV A and PPCO are securities within the meaning of Section 2( 1) of 

the Securities Act, 15 U.S.C. § 77b(l), and Section 3(a)(10) of the Exchange Act, 15 U.S.C. § 

78c(a)(10). 

208. By engaging in the conduct described above, Defendant Mann, directly or 

indirectly, singly or in concert, in the offer or sale of securities, knowingly, recklessly or 

negligently, by the use of the means or instruments of transportation or communication in 

interstate commerce, or by use of the mails, (a) has employed, are employing, or are about to 

employ, devices, schemes, or artifices to defraud; and/or (b) has engaged, are engaging, or are 

about to engage in transactions, practices, or courses of business which operate, operated, or 

would operate as a fraud or deceit upon the purchasers of securities. 

209. By reason of the foregoing, Defendant Mann has violated, is violating, and unless 

restrained and enjoined will again violate, Sections 17(a)(l) and 17(a)(3) of the Securities Act, 

15 U.S.C. § 77q(a)(l) and 15 U.S.C. § 77q(a)(3). 

EIGHTH CLAIM FOR RELIEF 
(Against Nordlicht and Levy ,Landesman, Mann and SanFilippo) 

Aiding and Abetting Violations of Section 17(a) of the Securities Act 

210. The Commission realleges and incorporates paragraphs 1 through 209 by 

reference as if fully set forth herein. 

211. By engaging in the conduct described above, and pursuant to Section 15(b) of the 

Securities Act, 15 U.S.C. § 77o(b), Defendants Nordlicht, Levy, Landesman, Mann and 
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Sanfilippo, in the alternative, singly or in concert, directly or indirectly, aided and abetted, and 

are therefore also liable for Defendant Platinum Management's, and Defendants Nordlicht and 

Levy, in the alternative, singly or in concert, directly or indirectly, aided and abetted, and are 

therefore also liable for Platinum Credit's, primary violations of Section 17(a) of the Securities 

Act [15 U.S.C. § 77q(a)], because they knowingly or recklessly provided substantial assistance 

to Defendants Platinum Management's, and Defendants Nordlicht and Levy knowingly and 

recklessly provided substantial assistance to Platinum Credit's, violations of the Section 17(a) of 

the Securities Act, 15 U.S.C. § 77q(a). 

212. Unless restrained and enjoined, Defendants Nordlicht, Levy, Landesman, Mann 

and Sanfilippo will again aid and abet violations of Section 17(a) of the Securities Act, 15 

U.S.C. § 77q(a). 

NINTH CLAIM FOR RELIEF 
(Against Platinum Management, Platinum Credit, Nordlicht, Levy, Small, Landesman and 

SanFilippo) 
Violations of Section lO(b) of the Exchange Act and Rule lOb-5 Thereunder 

213. The Commission realleges and incorporates paragraphs 1 through 212 by 

reference as if fully set forth herein. 

214. By engaging in the conduct described above, Defendants Platinum Management, 

Platinum Credit, Nordlicht, Levy, Small, Landesman and Sanfilippo directly or indirectly, singly 

or in concert, by use of the means or instruments of transportation or communication in, or the 

means or instrumentalities of, interstate commerce or by the use of the mails, in connection with 

the purchase or sale of securities, knowingly or recklessly: a) employed, are employing or are 

about to employ devices, schemes and artifices to defraud; b) have obtained, are obtaining or are 

about to obtain money and property by means of untrue statements of material fact or omissions 

to state material facts necessary in order to make the statements made, in light of the 
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circumstances under which they were made, not misleading; and/or c) have engaged, are 

engaging or are about to engage in transactions, practices or courses of business which have 

operated, operate or will operate as a fraud and deceit upon investors. 

215. By engaging in the foregoing conduct, Defendants Platinum Management, 

Platinum Credit, Nordlicht, Levy, Small, Landesman, and Sanfilippo have violated, are 

violating, and unless restrained and enjoined will again violate Section lO(b) of the Exchange 

Act, 15 U.S.C. §§78j(b), and Rule lOb-5 thereunder, 17 C.F.R. §240. lOb-5. 

TENTH CLAIM FOR RELIEF 
(Against Mann and Shulse) 

Violations of Section lO(b) of the Exchange Act and Rule lOb-5 Thereunder 

216. The Commission realleges and incorporates paragraphs 1 through 215 by 

reference as if fully set forth herein. 

217. By engaging in the conduct described above, Defendants Mann and Shulse, 

directly or indirectly, singly or in concert, by use of the means or instruments of transportation or 

communication in, or the means or instrumentalities of, interstate commerce or by the use of the 

mails, in connection with the purchase or sale of securities, knowingly or recklessly: a) 

employed, are employing or are about to employ devices, schemes and artifices to defraud; 

and/orb) have engaged, are engaging or are about to engage in transactions, practices or courses 

of business which have operated, operate or will operate as a fraud and deceit upon investors. 

218. By engaging in the foregoing conduct, Defendants Mann and Shulse have 

violated, are violating, and unless restrained and enjoined will again violate Section lO(b) of the 

Exchange Act, 15 U.S.C. §§78j(b), and Rules 10b-5(a) and 10b-5(c) thereunder, 17 C.F.R. 

§240. lOb-5( a) and 17 C.F .R. §240. lOb-5( c ). 
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ELEVENTH CLAIM OR RELIEF 
(Against Small , Landesman, Mann, SanFilippo and Shulse) 

Aiding and Abetting Violations of Section 1 O(b) 
of the Exchange Act and Rule lO(b)-5 Thereunder 

219. The Commission realleges and incorporates paragraphs 1 through 218 by 

reference as if fully set forth herein. 

220. By engaging in the conduct described above, and pursuant to Section 20(e) of the 

Exchange Act, 15 U.S.C. § 78t(e), Defendants Small, Landesman, Mann, Sanfilippo and Shulse, 

in the alternative, singly or in concert, directly or indirectly, aided and abetted, and are therefore 

also liable for Defendant Platinum Management's primary violations of Section 1 O(b) of the 

Exchange Act, 15 U.S.C. § 78j(b), and Rule lO(b)-5 thereunder 17 C.F.R. § 240. lOb-5, because 

they each knowingly or recklessly provided substantial assistance to Defendant Platinum 

Management's violations of Section lOb of the Exchange Act, 15 U.S.C. § 78j(b), and Rule 

lO(b)-5 thereunder, 17 C.F.R. § 240.lOb-5. 

221. Unless restrained and enjoined, Defendants Small Landesman, Mann, SanFilippo 

and Shulse will again aid and abet violations of Section 1 Ob of the Exchange Act and Rule 1 O(b )-

5 thereunder, 17 C.F.R. § 240.lOb-5. 

PRAYER FOR RELIEF 

WHEREFORE, the Commission respectfully requests that this Court grant the following 

relief: 

I. 

A Final Judgment finding that the Defendants violated the securities laws and rules 

promulgated thereunder as alleged herein. 

II. 

An Order temporarily, and preliminarily through a final judgment, restraining and 

enjoining Platinum Credit, its agents, servants, employees and attorneys and all persons in 
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active concert or participation with it who receive actual notice of the injunction by personal 

service or otherwise, and each of them, from directly or indirectly committing, or aiding and 

abetting or controlling, future violations of Sections 206(1 ), 206(2), 206( 4) of the Advisers Act, 

15 U.S.C. §§ 80b-6(1), (2), and (4), and Rule 206(4)-8, 17 C.F.R. § 275.206(4)-8, thereunder; 

Section l 7(a) of the Securities Act, 15 U.S.C. § 77q(a); and Section lO(b) of the Exchange Act 

15 U.S.C. § 78j(b), Rule lO(b)-5 thereunder, 17 C.F.R. § 240.lOb-5. 

III. 

An order temporarily, and preliminarily through a final judgment, appointing a Receiver 

over the Receivership Entities. 

IV. 

An Order permanently restraining and enjoining Defendants, their agents, servants, 

employees and attorneys and all persons in active concert or participation with them who receive 

actual notice of the injunction by personal service or otherwise, and each of them, from directly 

or indirectly committing, or aiding and abetting or controlling, future violations of Sections 

206(1), 206(2), 206(4) of the Advisers Act,15 U.S.C. §§ 80b-6(1), (2), and (4), and Rule 206(4)-

2 [17C.F.R. § 275.206(4)-2] and Rule 206(4)-8 thereunder, 17 C.F.R. § 275.206(4)-8]; Section 

l 7(a) of the Securities Act, 15 U.S.C. § 77q(a); and Section lO(b) of the Exchange Act, 15 

U.S.C. § 78j(b), and Rule lO(b)-5thereunder17 C.F.R. § 240.lOb-5. 

v. 

A Final Judgment ordering all Defendants, except Shulse, to disgorge, on a joint and 

several basis, all ill-gotten gains and unjust enrichment, plus prejudgment interest thereon. 

VI. 

A Final Judgment ordering Defendants to pay civil penalties pursuant to Section 20( d) of 

the Securities Act, 15 U.S.C. § 77t(d), Section 21(d)(3) of the Exchange Act, 15 U.S.C. § 

78u(d)(3), and Section 209(e) of the Advisers Act, 15 U.S.C. § 80b-9(e). 

VII. 
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An Order temporarily, and preliminarily through a final judgment, appointing a receiver 

over the Receivership Entities. 

VIII. 

An Order temporarily, and preliminarily through a final judgment, freezing the assets of 

X and Y, including their bank and brokerage accounts pending a final judgment, pursuant to the 

Court's equitable power and Section 21(d)(5) of the Exchange Act, 15 U.S.C. § 78u(d)(5). 

IX. 

An Order granting expedited discovery. 

x. 

An Order temporarily, and preliminarily through a final judgment, restraining and 

enjoining Defendants and any person or entity acting at their direction or on their behalf, from 

destroying, altering, concealing, or otherwise interfering with the access of the Commission to 

relevant documents, books and records. 

XI. 

Granting such other and further relief as this Court deems just, equitable, or necessary in 

connection with the enforcement of the federal securities laws and for the protection of investors. 

59 

Case 1:18-cv-10936-JSR   Document 157-2   Filed 01/24/19   Page 173 of 174



JURY DEMAND 

Pursuant to Rule 39 of the Federal Rules of Civil Procedure, Plaintiff demands that this 

case be tried to a jury. 

Dated: December 19, 2016 
New York, New York 

Respectfully su~ ~ 

ByQ~::; 
Andrew M. Calamari 
Sanjay Wadhwa 
Adam Grace 
Kevin P. McGrath 
Neal Jacobson 
Jess Velona 
Danielle Sallah 
Attorneys for the Plaintiff 
SECURITIES AND EXCHANGE 

COMMISSION 
New York Regional Office 
Brookfield Place 
200 Vesey Street, Suite 400 
New York, NY 10281-1022 
(212) 336-0180 (Velona) 
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590 Madison Avenue, 5th Floor   New York, New York 10022 

T. 212 207 6860  F. 212 207 6863 

www.sterlingvaluationgroup.com 

 
 
February 21, 2013 

Mr. Joseph SanFilippo 
Platinum Management (NY) LLC 
152 West 57th Street, 4th Floor 
New York, New York 10019 
 
  
Dear Mr. SanFilippo:  
  

At your request, we have analyzed certain financial information regarding assets held by Platinum 
Partners Value Arbitrage Fund LP, and/or its affiliates (the “Fund”), as set forth herein, and submit this 
letter on our findings.  

The purpose of this analysis is to express an opinion (the “Opinion”) on the fair value, as of 
December 31, 2012, of the Fund’s interest in the investments (the “Investments”) described herein.  We 
understand  that  the  Fund  intends  to  use  our  Opinion  solely  for  internal  management  planning  and  
management’s determination of net asset value, profit and loss calculations, and financial reporting, and 
that the Fund may provide an informational copy of the Opinion in its entirety to shareholders, and 
prospective shareholders, of the Fund. 

The term “fair value,” as used herein, is defined as the amounts at which the Fund’s interests in 
the Investments would change hands between a willing buyer and a willing seller (that are not affiliated 
with one another), each having reasonable knowledge of all relevant facts, neither being under any 
compulsion to act.   

Nothing contained herein is intended to be construed or relied on by any person as a legal opinion 
as to any matter, including without limitation relating to the underlying borrower, the enforceability of the 
underlying transaction, or the perfection of any security interest.  In connection with this Opinion, we 
have made such reviews, analyses, and inquiries as we have deemed necessary and appropriate under the 
circumstances. No opinion or representation as to matters relating to the perfection of any security interest 
is hereby given, and no independent examination of any public records in connection therewith has been 
made.   

In connection with this Opinion, we have relied solely on such information as described in 
Appendices I through XXX attached hereto and incorporated herein by this reference.  We have not 
independently verified and have assumed the accuracy and completeness of the information supplied to us 
by the Fund with respect to the borrowers, issuers or Investments described herein, and the Fund, and do 
not  assume  any  responsibility  with  respect  to  it.   We  have  not  made  any  physical  inspection,  or  
independent appraisal, of any of the common stock, equity, properties, or assets of the borrowers, issuers, 
or the Fund. 
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Mr. Joseph SanFilippo 
Platinum Management (NY) LLC 
February  21,  2013           Page  2  

 
 

For the purposes of this analysis, we have assumed that the Fund acquired its interest in each 
Investment described herein on such Investment’s issuance date and/or thereafter in good faith arms 
length transactions. 

This Opinion is based on the Fund’s representation and warranty made as of the date of this 
Opinion that: (i) except as otherwise set forth herein, the Fund is not aware of any material adverse 
change in the financial condition or business operations of the obligors underlying the Investments; (ii) 
except as otherwise set forth herein, to the Fund’s knowledge and belief there has been no material default 
or material Event of Default under the terms of the Investments; and (iii) except as otherwise set forth 
herein, the Fund has not received any oral or written notification under the documents evidencing the 
Investments indicating any circumstances that may become a material default or material Event of Default 
under the Investments.  

All  valuation  methodologies  that  estimate  the  worth  of  secured  loans,  unsecured  loans,  
convertible  securities  and  equity  securities  are  predicated  on  numerous  assumptions  pertaining  to  
prospective economic conditions.  Our opinion is necessarily based on business, economic, market, and 
other conditions as they exist, and can be evaluated by us as of December 31, 2012.  Unanticipated events 
and circumstances may occur and actual results may vary from those assumed.  The variations may be 
material. 

Based upon the investigation, premises, provisos, and analyses outlined above, and subject to the 
attached “Limiting Factors and Other Assumptions,” it is our opinion that, as of December 31, 2012 the 
fair value of the Fund’s interest in the loans, is reasonably stated in the amounts as set forth in Exhibit A.  

In accordance with recognized professional ethics, our fees for this service are not contingent 
upon the opinion expressed herein, and neither Sterling Valuation Group, Inc., nor any of its employees 
have a present or intended financial interest in the borrowers or issuers of the investments described 
herein.   

 
STERLING VALUATION GROUP, INC. 

 
Attachment 
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LIMITING FACTORS AND OTHER ASSUMPTIONS 
 
 
The professional fee for this engagement is not contingent upon the opinion of value set forth in the 
attached written opinion (“Opinion”) prepared by Sterling Valuation Group, Inc. (“Sterling”). 
 
The Opinion is based on business, general economic, market and other conditions that reasonably could 
be evaluated by Sterling as of the valuation date.  Subsequent events that could affect the conclusions set 
forth in the Opinion include adverse changes in industry performance or market conditions and changes to 
the business, financial condition and results of operations of the borrowers or issuers, as the case may be, 
of the investments described herein.  Sterling is under no obligation to update, revise or reaffirm the 
Opinion. 
 
The Opinion is intended solely for the information of the person or persons to whom it is addressed, 
solely for the purpose stated, and may not be relied upon by any other person or for any other purpose 
without Sterling’s prior written consent.  The conclusions set forth in the Opinion are based on methods 
and techniques that Sterling considers appropriate under the circumstances, and represent the opinion of 
Sterling based upon information furnished by the Fund and its advisors and other publicly available 
sources.  Sterling has relied upon the Fund’s representations that the information provided by it, or on its 
behalf, is accurate and complete in all material requests. 
 
Notwithstanding the foregoing, the opinions set forth in the Opinion are not intended by Sterling, and 
should not be construed, to be investment advice in any manner whatsoever.  Furthermore, no opinion, 
counsel or interpretation is intended in matters that require legal, accounting, tax or other appropriate 
professional advice.  It is assumed that such opinions, counsel or interpretations have been or will be 
obtained from the appropriate professional sources.   
 
Except to the extent specifically disclosed in writing to Sterling, the Opinion also assumes that the 
borrowers or issuers of the investments described herein, as the case may be, have no material contingent 
assets or liabilities, no unusual obligations or substantial commitments other than those incurred in the 
ordinary course of business, and no pending or threatened litigation that would have a material effect on 
such borrowers or issuers. 
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12/31/2012 12/31/2012
Investment Sterling Low Value Sterling High Value

1 ARS 2,741,197                             2,741,197                          
2 Grey K Enviornmental Offshore Fund - Investment in Fund I and II 13,619,992                           13,619,992                        
3 Bear Stearns High-Grade Stuctured Credit Structured Credit Strategy Note 22,255,687                           22,255,687                        
4 China Cablecom  1,098,757                             3,645,613                          
5 Minque Limited (Formerly Norther Star Mining) 9,500,522                             9,500,522                          
6 Angiolight 2,450,000                             2,950,000                          
7 Implant Sciences Corp 38,228,231                           43,650,289                        
8 China Horizon  49,680,977                           49,680,977                        
9 Navidea 120,761,743                         120,761,743                      

10 Vistagen Therapeutics, Inc. 8,587,283                             8,587,283                          
11 ALS Life Solutions LLC/Absolute Life Solutions -                                       1,394,450                          
12 Echo Therapeutics, Inc  15,062,960                           16,051,177                        
13 Ferrous Resources 1,666,667                             2,500,000                          
14 Black Elk 208,916,097                         286,979,999                      
15 Desert Hawk 5,868,053                             5,868,053                          
16 Glacial 29,828,728                           33,921,377                        
17 Colorep 16,607,792                           16,607,792                        
18 Carbon Portfolio (ACT / CERs) 15,974,999                           19,585,680                        
19 First Lux (BTEL/BTEL 2 Repo) 26,092,420                           26,092,420                        
20 PT Minarak (ETLY Repo) 3,596,217                             3,596,217                          
21 First Lux BKK (ETLY-ENRG-UNSP) 1,683,114                             1,683,114                          
22 First Lux (VIVA) 4,143,190                             4,143,190                          
23 Advance Energy Global Ltd (RMBA REPO) 3,019,980                             3,019,980                          
24 Viper Motorcycle Company 5,876,731                             6,090,001                          
25 Golden Gate Oil LLC 35,468,160                           41,228,160                        
26 Zadara 2,370,000                             2,370,000                          
27 Healthcare Corporation of America 1,024,000                             1,024,000                          
28 Excalibur 8,129,795                             8,129,795                          
29 FluroPharma 1,026,981                             1,173,692                          
30 Tanzanian Royalty 3,186,365                             3,729,947                          

 Total $ 658,466,638                         762,582,347                      
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Appendix XXV – Golden Gate Oil LLC 

 

Golden Gate Oil LLC (the “Company”), owns a string of oil fields on a 2,000 acre plot in the 
Santa Maria Valley in south central California.  From the 1950s to the 1980s, Unocal Corporation had 
large operations throughout the property.  Since that time, the fields have been left dormant and are not 
producing oil, although there are large proven reserves in place.   

The  Company  and  the  Fund,  through  Precious  Capital  LLC,  entered  into  a  Note  Purchase  
Agreement dated as of April 10, 2012 (the “Note Purchase Agreement”), pursuant to which the Company 
issued to the Fund a Senior Secured Promissory Note dated April 10, 2012, in the face amount of 
$25,000,000 (the “Note”).  The Note evidences advances under the Note Purchase Agreement (each, a 
“Funding”).  Pursuant to the Note Purchase Agreement, Fundings will be made in the Fund’s sole 
discretion from time to time prior to April 10, 2014.  Each Funding must be in a minimum amount of 
$500,000 and integral multiples of $100,000 in excess thereof.  The aggregate amount of Fundings may 
not exceed $25,000,000.  The stated maturity date of the Note is April 10, 2015 (the “Maturity Date”).  
Interest accrues at a rate of 24.996 percent per annum and is payable as follows: (a) interest at the rate of 
15 percent per annum is due on the first business day of each month and on the Maturity Date (“Current 
Interest”); and (b) interest at the rate of 9.996 percent per annum (“Deferred Interest”) is payable on the 
Maturity Date.  After an event of default, the interest rate will increase to 22 percent per annum.  Interest 
is computed on the basis of a 360-day year of twelve 30-day months.  Interest will not accrue on Deferred 
Interest unless Deferred Interest is not paid on the Maturity Date. 

Principal may be voluntarily prepaid in whole or in part upon ten business days’ notice to the 
Fund.  Prepayment in full may be required upon a change of control or an equity sale with proceeds in 
excess of $5 million.  Proceeds of collateral may be required to prepay the Note unless such proceeds are 
used to acquire substitute assets within 180 days.  Repaid principal may not be reborrowed. 

Available funds are to be applied in priority order as follows:  first, from proceeds of hydrocarbon 
sales, to pay all royalties and costs of hydrocarbon production, up to 21 percent of such proceeds; second, 
to the Fund to pay fees, costs, and expenses and to the Company to pay expenses and working capital 
requirements; third, to pay accrued interest on the outstanding principal balance of the Note; and fourth, 
to pay principal of the Note in specified amounts depending on the ratio of available funds to the Note 
balance, and finally, to the Company.  Accordingly, Current Interest on the Note will accrue and not be 
paid until cash flows of the Company are sufficient to pay the first two steps of the waterfall.  We 
understand from the Fund that Current Interest is expected to be paid beginning in the second quarter of 
2013. 

As security for the Company’s obligations, the Company granted to the Fund a security interest in 
all of the Company’s assets, including all deposit, security and commodity accounts of the Company.  In 
addition, Amiel David and Richard Lee have each provided a validity guaranty to the Fund.   

We understand that, on April 10, 2012, the Fund made the initial advance under the Note (the 
“Initial Funding”) in the amount of $6,500,000.  Under the Note Purchase Agreement, the proceeds of the 
Initial Funding were to be used by the Company to pay a dividend to AmRich to enable AmRich to 
(i)  acquire  drilling  rigs,  (ii)  meet  certain  payments  obligation  under  leases  related  to  Oil  and  Gas  
Properties, (iii) acquire casings, pipeline tubing and other drilling equipment necessary for drilling initial 
well and for surface facilities and improvements, (iv) repay certain indebtedness of AmRich, (v) pay 
certain brokers’ fees, and (vi) pay certain other fees and expenses associated with the transaction.  The 
proceeds of Fundings after the Initial Funding are to be used solely for general corporate purposes of the 
Company and, among other things, are expressly not to be used to purchase interests in oil and gas 
properties if the amount used for such purpose would exceed 10 percent of the aggregate amount of the 
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respective Funding. We understand that, during the third quarter of 2012, the Fund made additional 
Fundings under the Note Purchase Agreement aggregating $2,500,000.  

The Note Purchase Agreement and Note are each governed by the laws of the State of New York. 

We  understand  that  the  Company  also  issued  480  membership  units  in  the  Company  
(“Membership  Units”)  to  the  Fund,  representing  48  percent  of  the  outstanding  Membership  Units.   
Pursuant to the Note Purchase Agreement, the Company is not permitted to declare or pay any dividends 
or make any distributions to holders of Membership Units, nor to redeem or otherwise retire or acquire for 
value any Membership Units.  Also pursuant to the Note Purchase Agreement, the Company is generally 
required to allow the Fund the opportunity to provide any additional indebtedness that the Company 
enters into.  If the Company and the Fund do not agree on the terms of any such financing and the 
Company obtains financing from an unrelated third party on terms more favorable to the third party than 
the terms offered by the Fund, the Fund will be entitled to purchase the financing from the third party.  If 
the terms offered by the third party or the same as or less favorable than the terms offered by the Fund, 
the Company may consummate the financing with the third party.   

As of December 31, 2012, the Fund held an interest in the Note of $12,893,000, comprising 
principal of $12,000,000 and accrued Current Interest of $893,000, and 480 Membership Units in the 
Company. 

Analysis 

Documents reviewed: 

1. Note Purchase Agreement dated as of April 10, 2012; 

2. Senior Secured Promissory Note dated as of April 10, 2012; 

3. Security Agreement dated April 10, 2012;  

4. Appraisal Report as of April 30, 2012 on Certain Properties owned by AmRich Energy, 
prepared by DeGolyer and MacNaughton;  

5. Valuation prepared by the Fund as of December 31, 2012; and 

6. Certain information in the public domain from independent sources, without undertaking 
an  exhaustive  search  or  review  of  such  information  or  independently  verifying  the  
accuracy or completeness thereof. 

In valuing the Fund’s interest in the Note and in the Membership Units in the Company at 
December  31,  2012,  we  discussed  with  certain  employees  of  the  Fund  the  material  financial  and  
economic criteria used by the Fund to value its investment.  The Company owns a string of undeveloped 
oil fields on a 2,000 acre plot in south central California.  We understand that the Company used the 
initial funding supplied by the Note to drill five oil wells, which are the most economical and shallowest 
of the potential wells.   

According  to  the  third-party  reserve  report  prepared  by  DeGolyer  and  MacNaughton,  and  
independent consulting firm focused on the petroleum industry, the properties owned by the Company 
have 16,399 Mbbl of net proved undeveloped reserves and 12,795 Mbbl of net probable undeveloped 
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reserves1.  DeGoyler and MacNaughton determined the PV10 value as of April 30, 2012 of the proved 
undeveloped reserves to be $913,688,000 and the PV10 of net probable undeveloped reserves to be 
$670,333,0002. 

In determining the value of the Fund’s interest in the Note at December 31, 2012, we have taken 
into consideration that the Note is secured by all of the Company’s assets, including all deposit, security 
and commodity accounts of the Company.  We considered that the Company is an early stage enterprise, 
and that it intends to request financing incrementally, initially to develop 7 wells on the shallowest part of 
the property, at a depth of less than 1,000 meters, which we understand has occurred, as further described 
below, and, subsequently, an additional 3 wells and supporting production infrastructure.  We understand 
from the Fund that, as of December 31, 2012, the Company has drilled a total of seven wells and that the 
average output from each of these wells is estimated at around 60 barrels per day.  We further understand 
that the Company received water injection permits for the wells in the fourth quarter of 2012.   

The Fund received a collateral coverage update report from American Energy Advisors, Inc., 
dated November 1, 2012 in regard to the AmRich Santa Maria Valley Asset Area.  American Energy 
Advisors, Inc. concluded that the market value for new wells on production plus proven undeveloped 
(“PUD”) reserves is $50,785,000.  This valuation only takes into account two wells drilled on the Santa 
Maria Valley Field and four wells drilled on the Casmalia Field and does not take into consideration the 
two new, larger wells on the Santa Maria Valley field, which are expected to commence production in 
August 2013 as a result of the successful completion of the permitting process.  

At December 31, 2012, based on a total of 8 wells expected to be in production during 2013 the 
Fund estimated a valuation of $55,235,2613 before ascribing any further value to the PUD reserves. 
Following the success of the permitting process and the anticipated production of the two new wells, the 
Fund also performed a market analysis and developed a valuation based on a run-rate annual pre-tax cash 
flow of $12,000,000. The Fund performed a market analysis of 34 publicly-traded comparable companies 
at December 31, 2012, and used the average enterprise value/EBITDA multiple of 11.3 times to capitalize 
the estimated pre-tax cash flow of $12,000,000  resulting in an enterprise value of $135,600,000 at 
December 31, 2012. The Fund averaged the two foregoing valuations resulting in an enterprise value of 
$95,417,630 and subtracted debt of $12,893,000 (representing the Note at 100 percent of par plus accrued 
interest), resulting in an equity value of $82,524,630, which the Fund further adjusted to $78,000,000 and 
determined  a  value  for  the  Fund’s  48  percent  interest  in  the  Membership  Units  of  $37,440,000  at  
December 31, 2012. 

 

 

                                                      
1 The proved and probable reserves presented in the report were prepared in accordance with the Petroleum 
Resources  Management  System  approved  in  March  2007  by  the  society  of  Petroleum  Engineers,  the  World  
Petroleum Council, the American Association of Petroleum Geologists, and the Society of Petroleum Evaluation 
Engineers.  Therefore, the reserves in the report do not meet the requirements of the SEC. 
2 To determine the PV10 values, oil prices ranging from $107 per barrel in May 2012 through $92.13 per barrel in 
2016 were used, with the 2016 price held constant for the remaining life of each property thereafter.    
3 The Fund analyzed the forecast operating cash flow from the 10 wells from May 2013 to December 2013, using an 
average oil price per barrel of $96.00, and present valued the net income (after geological and geophysical, land and 
other fees) using a 25 percent discount rate, resulting in total cash flow of $7,235,260 over the 7-month period or a 
run-rate of $12,000,000 per year. The Fund then estimated a terminal value of $48,000,000 (for 2014 onwards), 
which when added to the present value of  forecast 2013 cash flows of $7,235,260 results in a valuation of 
$55,235,261 at December 31, 2012. 
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In  our  independent  analysis,  we  considered  that  all  reserve  estimates  involve  uncertainty,  
depending on the amount of reliable geologic and engineering data available and the interpretation of 
those data.  Proven reserves are those reserves claimed to have a reasonable certainty of being recoverable 
under existing economic and political conditions, with existing technology, and PUD reserves require 
additional capital investment, such as drilling new wells, to bring the oil to the surface.  Based on the 
foregoing  and  taking  into  account  the  value  indications  in  the  aforementioned  DeGolyer  and  
MacNaughton reserve report and the American Energy Advisors, Inc. collateral report, the Company has 
been successful in its initial drilling efforts. We further considered that during the fourth quarter of 2012, 
the Company was able to obtain injection and production permits on its Tog-Adams and Bognuda leases.  
Prior to obtaining such permits, the Company was unable to process the water by-product that occurs 
during the drilling process. With the ability to process and inject water on both sites, the Company can 
put two additional wells into production during 2013.  These two additional wells will be the largest wells 
on the Santa Maria Valley Field, each producing 400 barrels of oil per day. For purposes of our analysis 
we estimated the incremental cash flow of these two additional wells at approximately $1,000,000 per 
month4  in  the  aggregate  and  assumed  36  to  48  months  of  cash  flows5  resulting  in  a  valuation  of  
$36,000,000  to  $48,000,000  to  which  we  added  the  collateral  value  of  $50,785,000  developed  by  
American Energy Advisors, Inc. as of November 1, 2012, resulting in a total enterprise value ranging 
from $86,785,000 to $98,785,000. We subtracted debt of $12,893,000 resulting in a range of equity 
values of $$73,892,000 to $85,892,000 and a range of values for the Fund’s 48 percent interest in the 
Membership Units of $35,468,160 to $41,228,160 at December 31, 2012. 

Based on the foregoing, , at December 31, 2012, we valued the Fund’s interest in the Note at 100 
percent of par plus accrued interest in the aggregate amount of $12,893,000 and the Fund’s 48 percent 
interest in the Membership Units in the range of $35,468,160 to $41,228,160 at December 31, 2012.  

 

 

 

 

                                                      
4 Average net income before geological and geophysical, land and other fees estimated at $726,000 per field for the 
period August to December 2013. 
5 For purposes of our valuation, we estimated the value of the two additional wells using valuation techniques 
typically applied by market participants to value Overriding Royalty Interests on oil and gas revenues from oil and 
gas leases. Valuation techniques include applying multiples to estimated monthly run-rate cash flows and based on 
our experience in valuing Overriding Royalty Interests these multiples most frequently range from 36 to 48 times. 

Case 1:18-cv-10936-JSR   Document 157-3   Filed 01/24/19   Page 9 of 117



EXHIBIT 25

Case 1:18-cv-10936-JSR   Document 157-3   Filed 01/24/19   Page 10 of 117



To: Harvey Werblowsky[HWerblowsky@platinumlp.com]
Cc: Mark Nordlicht[mnordlicht@platinumlp.com]; Joseph SanFilippo[JSanFilippo@ptatinumtp.com]; Uri
Landesman[ULandesman@platinumlp.com]; Andrew Kaplan[AKaplan@platinumlp.com]; Gilad Kalter[gkilter@platinumlp.comj; David
Levy[dlevy@platinumlp.com]; Daniel Mandelbaum[DMandelbaum@platinumlp.com]
From: Naftali Manela
Sent Thur 112212015 10.27'.49 PM
Subject Re: lnvestor Letter Draft

Updated as per Harvey's comments.

I'll let the marketing guys decide best way to communicate this to november PPVA shareholders.

Dear PPVA lnvestors,

We are pleased to announce that the December performance estimate for PPVA net of all fees and
expenses is +1.70%.

At this time I would like to give a brief explanation as to reason for the delay in providing November
month end statements.

While in the process of completing our2013 audit, which we hope to have finalized and distributed
over the next few weeks, we have determined that there will need to be an adjustment to the 2013
year end balances.

We are making all investors at December3l ,2013 whole by reversing a portion of portfolio
managerfees earned through 2013, but as a result, we need to recalculate the returns foreach
month of 2Q14 prior to finalizing November's return. We don't expect a material change in the
overall YTD 2014 returns although the returns for some of the individual months will vary.

As a result, the November statements may not be finalized until early February 2015. December
statements should follow shortly thereafter. We will keep you updated on the status of the audit and
the month end statements as additional information becomes available.

Our apologies for any inconvenience this has caused you. lf you have any questions, feel free to
contact us.

Best,

Mark

On Jan 22,2015, at 5:13 PM, Harvey Werblowsky <HWerblowsk),@platinumlp.com> wrote

I think it should also include something about keeping them updated

Sent from my iPad

On Jan 22,2015, at 5:11 PM, "Naftali Manela" <nmanela@platinum ) wrote

ln the interest of time, I have prepared the following redraft. Please comment

Again, reminder to only send this out to investors who are supposed to receive
November statements.
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Dear PPVA lnvestors,

We are pleased to announce that the December performance estimate for PPVA net of
all fees and expenses is +1.70%.

At this time I would like to give a brief explanation as to reason for the delay in providing
November month end statements.

While in the process of completing our2013 audit, which we hope to have finalized and
distributed over the next few weeks, we have determined that there will need to be an
adjustment to the 2013 year end balances.

We are making all investors at December3l ,2013 whole by reversing a portion of
portfolio manager fees earned through 2013, but as a result, we need to recalculate the
returns for each month of 2014 prior to finalizing November's return. We don't expect a
material change in the overall YTD 2014 returns although the returns forsome of the
individual months will vary.

As a result, the November statements may not be finalized until early February 2015
December statements should follow shortly thereafter.

Our apologies for any inconvenience this has caused you. lf you have any questions,
feelfree to contact us.

Best,

Mark

On Jan 22,2015, at 1:49 PM, Mark Nordlicht <mnordlicht@plati wrote

Ok, who is rewriting this then? Andrew?

From: Joseph SanFilippo
Sent: Thursday, January 22,2015 1:49 PM

To: Mark Nordlicht; Uri Landesman; Andrew Kaplan; Naftali Manela
Cc: Gilad Kalter; David Levy; Daniel Mandelbaum
Subject: RE: RE:

I would say that we don't expect a materialchange in the YTD returns

From: Mark Nordlicht
Sent: Thursday, January 22,2015 1:19 PM

To: Uri Landesman; Andrew Kaplan; Naftali Manela
Cc: Gilad Kalter; David Levy; Joseph SanFilippo; Daniel Mandelbaum
Subject: RE: RE:

I would think u would.
ln other words
The ytd 201-4 returns will be unaffected by any restatements although monthly p and I will
see some variance.

From: Uri Landesman
Sent: Thursday, January 22,2015 1:17 PM

To: Mark Nordlicht; Andrew Kaplan; Naftali Manela
Cc: Gilad Kalter; David Levy; Joseph SanFilippo; Daniel Mandelbaum

Case 1:18-cv-10936-JSR   Document 157-3   Filed 01/24/19   Page 12 of 117



Subject: RE: RE:

Do you want to mention that 20L4 returns will be unaffected by the monthly
restatements?

From: Mark Nordlicht
Sent: Thursday, January 22,2075 1:15 PM
To: Andrew Kaplan; Naftali Manela
cc: Gilad Kalter; David Levy; Joseph sanFilippo; Daniel Mandelbaum; Uri Landesman
Subject: RE: RE:

From: Andrew Kaplan
Sent: Thursday, January 22,2015 8:32 AM
To: Mark Nordlicht; Naftali Manela
Cc: Gilad Kalter; David Levy; Joseph SanFilippo; Daniel Mandelbaum; Uri Landesman
Subject: RE: RE:

I defer to marketing as to who shd answer questions. This is how I wd format letter
though.
Dear PPVA lnvestors,

December performance estimate for PPVA net off all fees and expenses is +1.70%.

I would like to give brief explanation as to reason for the delay in providing November
month end statements.

While in the process of completing our 2013 audit, which we hope to have finalized and
distributed over the next few weeks, we have determined that there will need to be an
adjustment to the 2013 year end balances.

We are making all investors at December 31-,2013 whole by reversing a portion of
portfolio managerfees earned through 20L3, but as a result, we need to recalculate the
returns for each month of 20L4 prior to finalizing November's return.

As a result, the November statements may not be finalized until early February 2015.
December statements should follow shortly thereafter.

Our apologies for any inconvenience this has caused you. lf you have any questions feel
free to contact me at (21-2) 582-2222.

Best,

Mark

I have redrafted with Mark and Naftali's comment. Version below, but a few suggestions

1. Paragraph 3: "We are making all investors at December 3!" -"al" seems off.
2. I would not suggest they call Mark directly. While yes, the buck stops here with

Mark, I do not think it is a good use of his time to field all these potential
questions, and if he does not speak to each caller, it would appear disingenuous,
would suggest replacing "me" with "us" in the final paragraph.

Latest draft

Dear PPVA lnvestors,

I am pleased to let you know that the December performance estimate for PPVA is up
+!.70To, and I would also like to explain the reason for the delay in providing November
month end statements.
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While in the process of completing our 201-3 audit, which we hope to have finalized and
distributed over the next few weeks, we have determined that there will need to be an
adjustment to the 2013 year end balances.

we are making all investors at December 3L,2or3 whole by reversing a portion of
portfolio managerfees earned through 201-3, but as a result, we need to recalculatethe
returns for each month of 20L4 prior to finalizing November's return.

As a result, the Novemberstatements may not be finalized until early February 201-5.
December statements should follow shortly thereafter.

Our apologies for any inconvenience this has caused you. lf you have any questions feel
free to contact me at (212) 582-2222.

Best,

Mark

From: Mark Nordlicht
Sent: Thursday, January 22,2075 4:01 AM
To: Naftali Manela; Andrew Kaplan
Cc: Gilad Kalter; David Levy; Joseph SanFilippo; Daniel Mandelbaum; Uri Landesman
Subject: RE: RE:

Need to say early February and we better get it all done by then. Send it out with Dec
estimate of return. Lead with Dec return first.

From: Naftali Manela
Sent: Wednesday, January 2t,2015 8:08 PM

To: Andrew Kaplan
Cc: Gilad Kalter; Mark Nordlicht; David Levy; Joseph SanFilippo; Daniel Mandelbaum; Uri Landesman
Subject: Re: RE:

I would suggest the following version

Dear PPVA Investors,

I would like to explain the reason for the delay in providing November
month end statements.

While in the process of completing our 2013 audit, which
we hope to have finalized and distributed over the next few
weeks, we have determined that there will need to be an
adjustment to the 2013 year end balances.

We are making all investors at Decemb er 31, 2013 whole
by reversing a portion of portfolio manager fees earned
through 201 3. But as a result, we need to recalculate the
returns for each month of 2014 prior to finalizing
November's return.
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As a result, the November statements may not be finalized
until sometime in February 2015. December statements
should follow shortly thereafter.

Our apologies for any inconvenience this has caused you. If
you have any questions feel feel free to contact me at (212)
582-2222.

Best,

Mark

On Jan 21,2015, at7:76 PM, Naftali Manela <nmanela@.platinumlp.com> wrote

I would say by end of January for november statements and December
statements shortly thereafter.

Also I would adjustthe second sentence to read as follows:As part of finatizing our2013 audit
which we hope to distribute over the next few weeks, we have
determined that there will be...

On Jan 21,2015, at7:12 PM, Andrew Kaplan
<AKaplan@platinumlp.com> wrote :

Please update me on any developments over the past month
that should be included/updated, and I can reword a new
draft.

Earlier DRAFT of PPVA Delayed NAV letter below -
incorporated with Naftali's original edits, some updates,
and New Year's salutations removed:

Dear PPVA Investors,

I would like to explain the reason for the delay in providing
November NAV and statements. Upon finalizing our 2013
audit for which all numbers have been agreed upon, and we
hope to distribute over the next few weeks, we have
determined that there will be a restatement, and therefore
we cannot ltnalize the November NAV until such a

readjustment is finalized.

No investor will experience any loss due the 2013
restatement. The loss willbe borne entirely by
trader/portfolio manager fees earned through 2013. As a
result we need to recalculate the returns for each month of
2014 prior to finalizing November's return.

Again, there will be no net loss to any investor, but the
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November statements may not be finalized until (removing -
early to mid-) January 2015. December statements should
follow thereafter, as normally scheduled, by the end of
January. (??? New timing ???)

Our apologies for any inconvenience thus may have caused
you. We have taken concrete steps to build procedures to
ensure that this will not happen again.

Best,

Mark

-----Original Message-----
From:Naftali Manela
Sent: Wednesday, January 21,2015 5:26 PM
To: Gilad Kalter
Cc: Mark Nordlicht; Andrew Kaplan; David Levy; Joseph
SanFi lippo ; Daniel Mandelbaum
Subject: Re:

Please redraft. Let's get something out.

On Jan 21,2075, at 3:55 PM, Gilad Kalter
<ekalter@platinumlp.com> wrote :

The draft kaplan sent last night is outdated.

On Jan 21,2015, at 3:48 PM,
Mark Nordlicht
<mnordl icht@,platinum lp.com>
wrote:

Gentlemen- we are getting too
many questions on November
final statement. I think letter has to
go out. Can we get it out pleasE?

Sent from my iPad
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STnnums \i-tt.u-*Tlox Gnoue" Ixc

April30,2014

Mr. Joseph SanFilipPo
Platinum Management CI{Y) LLC
152 West 57ft Street, 4s Floor
New York, New York 10019

Dear Mr. SanFilippo:

At your request, we have analyzedcertain financial information regarding assets held by Platinum

partners Value Arbitrage Fund LP, und/or its affiliates (the "Fund"), as set forth herein, and submit this

letter on our findings.

The purpose of this analysis is to express an opinion (the "Qpinion") on.the fair value, as of

December 3l,Z0l3,of the Fund's interest in the investments (the "Investments") described herein' We

understand that the Fund intends to use our Opinion solely for internal management planning and

management,s determination of net asset value, piofit and loss calculations, and financial reporting, and

that the Fund may provide an informational copy of the Opinion in its entirety to shareholders, and

prospective shareholders, of the Fund'

The term ,,fair value," as used herein, is defined as the amounts at which the Fund's interests in

the Investments would change hands between a willing buyer and a willing seller (that are not affiliated

with one another), each haiing reasonable knowledge of all relevant facts, neither being under any

compulsion to act.

Nothing contained herein is intended to be construed or relied on by any person as a legal opinion

as to any mattei incluoing without limitation relating to the underlying borrower, the.enforceability of the

underlying transaction, oi th" perfection of any seJurity interest. In connection with this opinion, we

have made such reviews, analys"s, and inquiries as we have deemed necessary and appropriate under the

circumstances. No opinion or representation as to matters relating to the perfection of any security interest

is hereby given, and no independent examination of any public records in connection therewith has been

made.

In connection with this Opinion, we have relied solely on such information as described in

Appendices I through XXVIII attached hereto and incorporated herein by this reference' We have not

in'dependently verified and have assumed the accuracy and completeness of the information supplied to us

Uy ttre Fund with respect to the borrowers, issuers or Investments described herein, and the Fund, and do

not assume uny ,".ponribility with respect to it. We have not made any physical inspection, or

independent appraisul, of any of th. "o.-on 
stock, equity, properties, or assets of the borrowers, issuers,

or the Fund.

59O lltadison nvenue, Sth Floor New /ork, New York 1OO22

T. 272 207 6660 F' 212 207 6863

wrvw.sterlitrgvaluatiortgroup.com
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Mr. Joseph SanFilippo
Platinum Management (i'{Y) LLC
April30,2014 Page2

For the purposes of this analysis, we have assumed that the Fund acquired its interest in each

Investment desciibed herein on such Investment's issuance date and/or thereafter in good faith arms

length transactions.

This Opinion is based on the Fund's representation and warranty made as of the date of this

Opinion that: (i) except as otherwise set forth herein, the Fund is not aware of any material adverse

"hung" 
in the financiai condition or business operations of the obligors underlying the Investments; (ii)

"*".it 
as otherwise set forth herein, to the Fundls knowledge and belief there has been no material default

or material Event of Default under the terms of the Investments; and (iii) except as otherwise set forth

herein, the Fund has not received any oral or written notification under the documents evidencing the

Investments indicating any circumstances that may become a material default or material Event of Default

under the Investments.

All valuation methodologies that estimate the worth of secured loans, unsecured loans,

convertible securities and equity* securities are predicated on numerous assumptions pertaining to

prospective economic conditions. Our opinion is necessarily based on business, economic, market, and

other conditions as they exist, and can be evaluated by us as of Decembe r 31,2013. Unanticipated events

and circumstances -uy o""ui and actual results *uy uury from those assumed' The variations may be

material.

Based upon the investigation, premises, provisos, and analyses outlined above, and subject to the

attached "Limiting Factors and Other Assumptions," it is our opinion that, as of December 31, 2013 the

fair value of the Fund's interest in the loans, is reasonably stated in the amounts as set forth in Exhibit A'

In accordance with recognized professional ethics, our fees for this service are not contingent

upon the opinion expressed hereiln, and neither Sterling Valuation Group, Inc', nor any of its employees

have a present or intended financial interest in the borrowers or issuers of the investments described

herein.

STERLING VALUATION GROUP, INC.

Sf"J-€ Ul*l***; e'-4' f''*'
Attachment
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LIMITING FACTORS AND OTHER ASSUMPTIONS

The professional fee for this engagement is not contingent upon the opinion of value set forth in the

attached written opinion ("Opinion") prepared by Sterling Valuation Group, Inc. ("SIeI]jng").

The Opinion is based on business, general economic, market and other conditions that reasonably could

be evaluated by Sterling as of the valuation date. Subsequent events that could affect the conclusions set

forth in the Opinion include adverse changes in industry performance or market conditions and changes to

the business, financial condition and results of operations of the borrowers or issuers, as the case may be,

of the investments described herein. Sterling is under no obligation to update, revise or reaffirm the

Opinion,

The Opinion is intended solely for the information of the person or persons to whom it is addressed,

solely for the purpose stated, and may not be relied upon by any other person or for any other purpose

without Sterling's prior written consent. The conclusions set forth in the Opinion are based on methods

and techniqu.rlhui Sterling considers appropriate under the circumstances, and represent the opinion of
Sterling based upon information furnished by the Fund and its advisors and other publicly available

sources-. Sterling has relied upon the Fund's representations that the information provided by it, or on its

behalf, is accurate and complete in all material requests.

Notwithstanding the foregoing, the opinions set forth in the Opinion are not intended by Sterling, and

should not be construed, to be investment advice in any manner whatsoever. Furthermore, no opinion,

counsel or interpretation is intended in matters that require legal, accounting, tax or other appropriate

professional advice. It is assumed that such opinions, counsel or interpretations have been or will be

obtained from the appropriate professional sources.

Except to the extent specifically disclosed in writing to Sterling, the Opinion also assumes that the

borrowers or issuers of the investments described herein, as the case may be, have no material contingent

assets or liabilities, no unusual obligations or substantial commitments other than those incurred in the

ordinary course of business, and no pending or threatened litigation that would have a material effect on

such borrowers or issuers.
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Platinum
EXHIBIT A

As of December 31, 2013

lnvestment

1 ARS

2 Grey K Enviornmental Offshore Fund - lnvestment in Fund I and ll

3 China Cablecom

4 Minque Limited

5 Angiolight
6 lmplant Sciences CorP

7 China Horizon

8 Navidea

9 Vistagen TheraPeutics, lnc.

10 Urigen

11 ALS Life Solutions LLC / Augmented Reality

12 Echo TheraPeutics, lnc

13 Ferrous Resources

14 Black Elk

15 Glacial

16 Desert Hawk

17 Colorep (Airdye/Saviva FS I LLP)

18 Viper MotorcYcle ComPanY

19 Golden Gate oil LLc

20 Zadara

21 Excalibur

22 FluroPharma

23 Car Charging GrouP, lnc

24 Range Resources

25 Alcyone Resources

26 Carbon Portfolio (ACT/CERs)

27 Advanced EnergY

28 Blumont

Total 758,46r,455 850,562 20r

t2l3tl2013
Sterling Low Value

L2l3Ll20L3
Sterli Value

1,500,000

8,245,243

681,605

6,s86,300

3,60s,000

50,126,50L

66,18r,440
73,092,326

7,443,499

7,000,000

41,189,840

8,119,807

t,t66,667
].86,146,281

19,697,800

22,128,397

1,250,000

5,000,000

!75,009,679
7,60t,74r
4,369,500

3,987,490

9,172,902
6,057,691
r,783,400

26,907,237

I!,471,I09
3,000,000

1,500,000

8,245,243

2,rr2,580
5,586,300

3,605,000

60,047,373

66,r81,440
73,092,326

10,200,447

7,000,000

44,127,084

9,592,018

1,s00,000

195,041.,136

25,293,440

26,025,000

4,162,500

5,000,000

197,532,266

8,459,951

4,855,800

4,785,987

9,980,311

6,0s7,69r
1,9r4,666

31,970,234

11,657,856

3,000,000
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Appendix XIX - Golden Gate Oil LLC

Golden Gate Oil LLC (the "Companv"), owns a string of oil fields on a 2,000 acre plot in the

Santa Maria Valley in south central California. From the 1950s to the 1980s, Unocal Corporation had

large operations throughout the propefy. Since that time, the fields have been left dormant and are not

producing oil, although there are large proven reserves in place.

The Company and the Fund, through Precious Capital LLC, entered into a Note Purchase

Agreement dated as of April I0,2012 (the "Note Purchase Asreement"), pursuant to which the Company

issued to the Fund a Senior Secured Promissory Note dated April 10, 2012, in the face amount of
$25,000,000 (the 'NE!e"). The Note evidences advances under the Note Purchase Agreement (each, a

"Funding"). Pursuant to the Note Purchase Agreement, Fundings will be made in the Fund's sole

discretion from time to time prior to April 10, 2014. Each Funding must be in a minimum amount of

$500,000 and integral multiples of $100,000 in excess thereof. The aggregate amount of Fundings may

not exceed $25,00-0,000. The stated maturity date of the Note is April 10,2015 (the "MaturitY Date")'

Interest accrues atarate of 24.996 percent per annum and is payable as follows: (a) interest at the rate of
l5 percent per annum is due on thefirst business day of each month and on the Maturity Date ("Current

Interest,,); and (b) interest at the rate of 9.996 percent per annum ("Deferred Interest") is payable on the

M"trrtty Date. After an event of default, the Current Interest rate will increase to 22 percent per annum.

Interesiiscomputedonthebasisofa360-dayyearoftwelve3O-daymonths. Interestwillnotaccrueon

Deferred Interest unless Defened Interest is not paid on the Maturity Date.

principal may be voluntarily prepaid in whole or in part upon ten business days' notice to the

Fund. prepayment in futt may be rlquirid upon a change of control or an equity sale with proceeds in

excess of $S million. Proceeds of collateral may be required to prepay the Note unless such proceeds are

used to acquire substitute assets within 180 days. Repaid principal may not be reborrowed.

Available funds are to be applied in priority order as follows: first, from proceeds of hydrocarbon

sales, to pay all royalties and costs ofhydrocarbon production, up to 21 percent of such proceeds; second,

to the f'una to pay fees, costs, and expenses and fo the Company to pay expenses and working capital

requirements; thiri, to pay accrued intirest on the outstanding principal balance of_the Note; and fourth,

to pay principal of the Note in specified amounts depending on the ratio of available funds to the Note

buta*", and finally, to the Comiany. Accordingly, Current Interest on the Note will accrue and not be

paid until cash flows of the Company are sufficient to pay the first two steps of the waterfall. We

understand from the Fund that Cuirent Interest had been expected to be paid beginning in the second

quarter of 2013, but we understand that, as of December 31,2013, Current Interest continues to accrue

and has not been paid.

As security for the Company's obligations, the Company granted to the Fund a security interest in

all of the Company's assets, inciuding all deposit, security and commodity accounts of the Company' In

addition, Amiej David and Richard Lee have each provided a validity guaranty to the Fund'

We understand that, on April 10,2012, the Fund made the initial advance under the Note (the

,,Initial Fundins") in the amount of $6,500,000. Under the Note Purchase Agreement, the proceeds of the

tnitiut f,rnaing *"r. to be used by the Company to pay a dividend to AmRich to enable AmRich to

(i) acquire driiting rigs, (ii) meet certain pa-yments obligation under leases related to Oil and Gas

iioperties, (iii) acquir! .uringr, pipeline tubing and other drilling equipment necessary for drilling initial

well and for surface facilities uni irnp.ouements, (iv) repay certain indebtedness of AmRich, (v) pay

certain brokers, fees, and (vi) pay certain other fees and expenses associated with the transaction. The

proceeds ofFundings after theinitiut Funding are to be used solely for general corporate purposes ofthe
^Co.puny 

and, amJng other things, are expressly not to be used to purchase interests in oil and gas
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Appendix XIX - Golden Gate Oil LLC Page2

properties if the amount used for such purpose'would exceed 10 percent of the aggregate amount of the

respective Funding. We understand that, since the original Funding in April 2072, lhe Fund has made

additional Fundings under the Note Purchase Agreement, so that, as of December 31, 2013, $16,356,000

principal amount is outstanding under the Note'

The Note purchase Agreement and Note are each governed by the laws of the State of New York'

We understand that the Company also issued 480 membership units in the Company

(,,Membership Units',) to the Fund, representing 48 percent of the outstanding Membership Units'

pursuant to the Note purchase Agreement, the company is not permitted to declare or pay any dividen^ds

or make any distributions to holdirs of Membership Units, nor to redeem or otherwise retire or acquire for

value any Membership Units. Also pursuant to the Note Purchase Agreement, the Company is generally

required to allow the Fund the opportunity to provide any additional indebtedness that the company

enters into. If the Company and ihe Fund do not agree on the terms of any such financing and the

Company obtains financing iro. un unrelated third party on terms more favorable to the third party than

the terms offered by the Fund, the Fund will be entitled io purchase the financing from the third party' If
the terms offered uy itre third party are the same as or less favorable than the terms offered by the Fund,

the Company may consummate the financing with the third party'

pursuant to the First Amendment to the Amended and Restated Operating Agreement, dated as of

October 29, 2013 (the "First Amendment"), the Fund may call all Membership Units held by other

members or Amrich .uy put it. tt4".nGrchtp Unltr to the Fund, in each case at a defined purchase price

(the ,,purchase price") provided that certain milestones are met during a specified milestone period' The
\--- -
milestone period is the period of time after octobe r 29,2013 and prior to the date that is 45 days after the

completion of the ,".onA production well drilled on drilling pad 16A in the Santa Maria Valley' The

milestone to be met is the irilling and completion of two production wells and one injection well in the

Santa Maria Valley field, and the equippini of such wells-for production,-together with the construction

of non-permanent production facilitils- rhJ target production of each production well is also specified in

milestone description in the First Amendment. rne Purchase Price is, generally, $60 million, taking into

account the Note unJ uny Fundings under the Note after october 29,2013, with the Purchase Price to be

paid (i) upon the closing date oi the call or put, 70 percent of the Purchase Price, and (ii) within 36

months of the closing datJ of the call or put, prouijed that the Company has secured specified permits and

based on the Compalny's gross monthly sales, up to 30 percent oi the Purchase Price' Should Amrich

elect to put its Membership units to the Fund, then all ot'her members will be obligated to do so as well'

The First Amendment provides that, if the cali or put is exercised and the Company or its assets are sold

to a third parly purchaser within 60 days after the exercise, then the selling members will be compensated

according to their former pro rata interests to the extent that the sale price is in excess of the Purchase

Price.

In addition, the First Amendment provides that, prior to the exercise of any put or call, Amrich

may purchase 100 percent of the compuoy', interest in oil and gas properties located in the casmalia

Field, for a purchase price of $6'2 million'

As of December 31,2013, the Fund held an interest in the Note of 524,392,489, comprising

principal of $i8,437,500 and accrued current Interest of $5,954,989, and 480 Membership Units in the

bornpuny, as well as an option to purchase all outstanding Membership Units in the Company'
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Appendix XIX - Golden Gate Oil LLC Page 3

Analysis

Documents reviewed:

1. Note Purchase Agreement dated as of April 10,2012;

2. Senior Secured Promissory Note dated as of April 10,2012;

3. Security Agreement dated April 70,2012;

4. First Amendment to Amended and Restated Operating Agreement, dated as of
October 29,2013;

5. Appraisal Report as of April 30,2012 on Certain Properties owned by AmRich Energy,

prepared by DeGolyer and MacNaughton;

6. Appraisal Report as of May 1,2013 on Certain Properties owned by Golden Gate Oil
LLC prepared by DeGolyer and MacNaughton;

7 . Valuation prepared by the Fund as of December 31,2013; and

8. Certain information in the public domain from independent sources, without undertaking
an exhaustive search or review of such information or independently verifuing the

accuracy or completeness thereof.

In valuing the Fund's interest in the Note and in the Membership Units in the Company at

December 3I, 2013, we discussed with certain employees of the Fund the material financial and

economic criteria used by the Fund to value its investment. The Company owns a string of undeveloped

oil fields on a 2,000 acre plot in south central California. We understand that the Company used the

initial funding supplied by the Fund under the Note to drill five oil wells, which are the most economical

and shallowest of the potential wells. We further understand from the Fund that, at December 37,2073,
the two wells drilled in the Santa Maria Valley field are producing, that three of the four wells in the

Casmalia Field are producing, and that the fourth well in the Casmalia Field began production in July

2013. We also understand from the Fund that the Company's development plan for the Santa Maria

Valley has been revised, and is now based on drilling directional wells from pads, rather than vertical

wells, to minimize surface disturbances. We understand that, during the fourth quarter of 2012, the

Company was able to obtain injection and production permits on its Tog-Adams and Bognuda leases.

Prior to obtaining such permits, the Company had not been authorized to process the water by-product

that occurs during the drilling process. With the authorization to process and inject water on both sites,

the Company was able to put two additional wells into production during 2013. The additional wells are

the largeit wells on the Santa Maria Valley Field, each expected to produce 400 banels of oil per day.

We understand that in December 2013, the Company commenced its horizontal drilling program with the

spudding of a disposal well.

The Fund received a collateral coverage update report from American Energy Advisors, Inc.,

dated November 1, 2012 in regard to the AmRich Santa Maria Valley Asset Area. American Energy

Advisors, Inc. concluded that the market value for new wells on production plus proven undeveloped

("PUD") reserves is $50,785,000. This valuation only takes into account the two wells drilled on the

Santa Maria Valley Field and the four wells drilled on the Casmalia Field and does not take into

consideration the two new, larger wells on the Santa Maria Valley field, which have been successfully

permitted.
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Appendix XIX - Golden Gate Oil LLC Page 4

According to the third-parly reserve report dated May 1,2013 prepared by DeGolyer and
MacNaughton, an independent consulting firm focused on the petroleum industry, the properlies owned
by the Company have 16,164 Mbbl of net proved reserves and4,9'77 Mbbl of net probible undeveloped
reservest. DeGoyler and MacNaughton determined the PVl0 value2 as of May i, 2014 ofthe proved
reserves to be $614,644,000, comprising $16,204,000 in developed producing reserves, $t,AZ:,OOO in
developed nonproducing reserves, and $596,567,000 in proved undeveloped reserves, and the pVl0 of
net probable undeveloped reserves to be $ 169,3 -/7 

,0003 .

In determining the value of the Fund's interest in the Note at December 37,2013, we have taken
into consideration that the Note is secured by all of the Company's assets, including all deposit, security
and commodity accounts of the Company. We considered that the Company is an early stage enterprise,
and that it intends to request financing incrementally, initially to develop 7 wells on the shallowest part of
the property, at a depth of less than 1,000 meters, which we understand has occurred, as further described
below, and, subsequently, an additional 3 wells and supporting production infrastructure. We understand
from the Fund that, as of December 31, 2013, the Company has drilled a total of eight wells and that the
average output from each of these wells is estimated at around 60 barrels per day.

To value its investment in the Company at December 31,2073, the Fund performed an analysis of
seventeen comparable companiesa and, based on this analysis, applied a range olEnterprise Value/PV- 10
of reserves multiples to an adjusted PV-10 value of reserves of the Company of $558,100,000, resulting
in a range of enterprise values of $196,544,000 to $245,680,000. The adjusted PV-i0 value was
calculated as the DeGoyler and MacNaughton PV-10 value of $614,644,000 less the PV-10 value
attributable to the Casmalia Field of $56,543,898, assuming that the Company's interest in the Casmalia
Field would be sold to Amrich under the terms stated in the First Amendment. The multiples applied by
the Fund were at discounts of 50 to 60 percent from the first quartile of the Enterprise Value/PV-l0
multiplesoftheseventeencomparablecompaniesof0.SS. Fromtherangeofenterprisevalues,theFund
deducted debt of approximately $24,400,000, added cash of $200,000, deducted the cost of the put
option), estimated to be approximately $16,456,000, resulting in a range of equity values of $155,907,d00
to $205,043,000. At December 3 i, 2013, the Fund valued its 100 percent equity position at
5173,139,777, within this range.

At December 31,2013, taking into consideration the range of aforementioned range of enterprise
values, the Fund valued its interest in the Note Receivable at 100 percent of par plus accrued interest in
the amount of 524,392,489.

I The proved and probable reserves presented in the report were prepared in accordance with the Petroleum
Resources Management System approved in March 2007 by the society of Petroleum Engineers, the World
Petroleum Council, the American Association of Petroleum Geologists, and the Society of Petroleum Evaluation

fngineers. Therefore, the reserves in the report do not meet the requirements of the SEC.
2 Present value of estimated future oil and gas revenues, net of estimated direct expenses, discounted at an annual
discount rate of 10 percent.
'To determine the PV10 values, an oil price of $96.08 per barrel in 2013 through 2032 was used.

' The comparable companies analyzed by the Fund were Clayton Williams Energy Inc., Concho Resources, lnc.,
Emerald Oil, Inc., Evolution Petroleum Corp., Halc6n Resources Corp., Linn Energy, Matador Resources Company,
Midstates Petroleum Company, Newfield Exploration Company, Oasis Peffoleum Inc., Penn Virginia Corporation,
Quicksilver Resources, Inc., Resolute Energy Corp., Sanchez Energy Corp., Swift Energy Company, Warren
Resources, lnc., and ZaZaEnergy Corporation.
5 The Fund determined the net cost of the exercise of the options under the First Amendment to be approximately
$16,455,866, payable to withdrawing Members. Exercise of the options would give the Fund a 100 percent interest
in the Membership Units
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Appendix XIX - Golden Gate Oil LLC Page 5

In our independent analysis, we considered that all reserve estimates involve uncertainty,

depending on the amount of reliable geologic and engineering data available and the interpretation of

those data. proven reserves are those r"r"ruJ, claimed to have a reasonable certainty ofbeing recoverable

under existing economic and political conditions, with existing technology, and PUD reserves require

additional .up.-itul investment, such as drilling new wells, to bring the oil to the surface.

In assessing the collateral coverage of the Note, we used a risk-adjusted approach to determine a

range of enterprise values of the Company applying a range of d_iscount rates to the projected net revenues

by ietermin"d Uy n"Colyer and tvtacNaughton in the May 2013 appraisal report. In developing the

appropriate discount rates for each category of reserves we took into account comparable analyses

p.ifor*.4 by market participants based oi information in our possession' Using the same inputs as used

in the aforementioned^ r..r.*. report, taking into consideration the relatively low risk of the producing

reserves, we used a discount rate of 20 percent to present value the projected net revenues of the PDP

,.r"ru.r, resulting in a risk-adjusted present value of $t2,020,954. To take into account the uncertainty

regarding the timlng of the Aritting of additional wells under the new development plan and the greater

uncertainty of the revenues from the proved developed non-producing (PDNP) reserves and the proved

undeveloped (pUD) reserves, we applied a range of irigher discount rates to determine the present values

of these reserves. we discounted tL; projected*net revenues of the PDNP reserves at 25 percent resulting

in a risk-adjusted present value of $ 1 ,23 0,3 67 to which we applied a further 25 percent discount resulting

in a value for the pDNp reserves of to 5922,775. We discounted the projected net revenues of the PUD

reserves at 30 percent, resulting in a risk-adjusted present,value of $275,302,945 to which we applied a

further 30 percent discount r"Jrlting in a value for the PUD reserves of $192,712,062' The resulting

adjusted uulr., of the proved derieloped producing reserves, the proved developed non-producing

reserves and the proved undeveloped.....u., in the aggregate, based on the May 2013 reserve repof is

5206,255,690 and we made no further adjustments at December 31,2013, taking into account the limited

development of the reserves over the 7-month period since the report was prepared' From this range of

values we subtracted debt of s24,382,S00 and the option cost of $16,456,000, and added cash of

$200,000. We made a further adjustment by deducting ihe estimated value of the risked reserves (based

on the foregoing analysis) attributable to the Casmatia pietd of $15,000,000, resulting in an equity value

of $150,617,190 at December 31,2013'

Based on the foregoing, taking into account the Fund's analysis at Decembet 31,2013, we valued

the Fund,s interest in the Note at 100 percent of par plus accrued interest in the aggregate amount of

$24,3g2,4gg and the Fund's 100 percent interest in ihe Membership Units in the range of $150,617,190 to

$173,139,'777 at Decemb et 3 l, 2013'
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Item 1. Financial Statements

2013.09.30-10Q

PART I-FINANCIAL INFORMATION

BLACK ELK ENERGY OFFSHORE OPERATIONS, LLC AND SUBSIDIARIES
C ONSOLIDATED BALANCE SHEETS

(in thousands)

September 30,
2013

(Unaudited)

$

December 31,
2012

ASSETS

CURRENT ASSETS:

Cash and cash equivalents

Restricted cash

Accounts receivable, net ofallowance fordoubtful accounts of$817 at September 30,2013
and $509 at December 31,2012

Accounts receivable - insurance recovery

Due from affrliates

Prepaid expenses and other current assets

Current portion ofescrow for abandonment costs

Derivative assets

TOTAL CURRENT ASSETS

OIL AND GAS PROPERTIES, successful efforts method of accounting, net of accumulated
depreciation, depletion, amortization and impairment of $265,893 and $191,326 at September
30,2013 and December 31,2012, respectively

OTHER PROPERTY AND EQUIPMENT, net of accumulated depreciation of $4,792 and
$ 1,7 1 7 at September 30, 20 13 and Decembe r 3 l, 20 12, respectively

OTHER ASSETS

Debt issue costs, net

Asset retirement obligation escrow receivable

Escrow for abandonment costs, net ofcurrent portion

Other assets

TOTAL OTHERASSETS

TOTAL ASSETS

LIABILITIES AND MEMBERS' DEFICIT
CURRENT LIABILITIES:

Accounts payable and accrued expenses

Derivative liabilities

Asset retirement obligations

Current portion ofdebt and notes payable

TOTAL CURRENT LIABILITIES

LONG-TERM LIABILITIES

Gas imbalance payable

Dividends payable

Derivative liabilities

Asset retirement obligations, net of current portion

Debt, net ofcurrent portion, net ofunamortized discount of$686 and $882 at September 30,
2013 and December 31,2012, respectively

TOTAL LONG-TERM LIABILITIES

TOTAL LIABILITIES

6,686 $

694

1,3 g3

46,553

3,1 00

347

27,972

2,409

60,361

254

273

11,092

4,323

83,683 81,'763

234,918

5,334

1,889

20,348

234,334

7,068

260,012

1,968

3,230

20,349

215,263

7,880

263,639 246,721

$ 587,574 $ 590,464

$ 193,419 $

7,523

32,124

243

I 08,736

41,572

3,552

233,309 I 53,860

2,147 2,521

12,408

5,091

303,933

1,149

270,762

184,367 201,1 1 g

458,425 525,071

https:i/www.sec.gov/Archives/edgar/data/1 51 8909/0001 5189091 3000005/a20130930-10q.htm
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CLASS E AND CLASS D PREFERRED TINITS

COMMITMENTS AND CONTINGENCIES

MEMBERS'DEFICIT

TOTAL LIABILITIES AND MEMBERS' DEFICIT

2013.09.30-10Q

104,989 30,000

(209,t49) (1 1 8,467)

$ 587,574 $ 590,464

The accompanying notes are an integral part ofthese consolidatedfinancial statements.
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REVENUES:

Oil sales

Natural gas sales

Plant product sales

Realized (loss) gain on derivative financial

insffuments

Unrealized (loss) gain on derivative financial

instruments

Other revenues

TOTAL REVENI.IES

OPERATING EXPENSES:

Lease operating

Production taxes

Workover

Exploration

Depreciation, depletion and amortization

Impairment of oil and gas properties

General and administrative

Gain on involuntary conversion of asset

Accretion of asset retirement obligations

Loss (gain) on sale ofassets

Other operating expenses

TOTAL OPERATING EXPENS ES

(LOSS) INCOME FROM OPERATIONS

OTHER INCOME (EXPENSE):

Interest income

Miscellaneous expense

Interest expense

TOTAL OTHER EXPENSE, NET

NET LOSS

LESS: PREFERRED UNIT DTVIDENDS

NET LOSS ATTRIBUTABLE TO COMMON UNIT
HOLDERS

2013.09.30-10Q

BLACK ELK ENERGY OFFSHORE OPERATIONS, LLC AND SUBSIDIARIES
CONSOLIDATED STATEMENTS OF OPERATIONS

(Unaudited)
(in thousands)

Three Months Ended
September 30,

2013 20L2 2013

Nine Months Ended
September 30,

20t2

$ 50,479 $

12,600

1,457

(2,725)

(5,1 43)

7,089

50,721 $

13,289

2,876

3,284

(16,129)

3,084

136,4t5 $

40,046

5,83 1

165,441

36,754

11,079

I 1,1 89

7,315

8,062

(2,573)

(5,989)

16,3 89

63,',|51 57,125 I 90,1 l9 239,900

50,995

173

1,028

43,840

t92
4,395

311

12,302

3,681

8,301

I 41,1 68

489

'7,312

13 I ,055
'744

10,485

1,249

36,546

6,992

20,668

10,027

402

9,621

(7,194)

4,458

424

2,704

9,256

32,727

55,779

28,250

(t7,82't)

19,551

(35,367)

5,117

2',1,228

120

72,638 82,278 23',7,199 235,087

(8,88 1) (25, I 53) (47,080) 4,813

30

(2,674)

(6,890)

1l

(ele)

(6,514)

8l

('7,620)

(t9,526)

305

(2,408)

(t9,422)

(9,534) (7,422) (27,065) (2t,525)

(18,415)

4,755

(32,575)

2,232

(74,145)

12,5 81

(16,'712)

5,976

$ (23,170) $ (34,807) $ (86,726) $ (22,688)

The accompanying notes are an integral part ofthese consolidatedfinancial statements

2
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CASH FLOWS FROM OPERATING ACTIMTIES:

Net loss

Adjustments to reconcile net loss to net cash providedby operating activities

Depreciationo depletiorl and amortization

Impairrnent of oil and gas properties

Accretion of asset retirement obligations

Amortization of debt issue costs

Accretion of debt discount

Unrealized loss (gain) on derivative financial instruments

(Gain) toss on sale of assets

Provision on doubtful accounts

Gain on involuntary conversion of assets

Changes in operating assets and liabilities:

Accounts receivable

Due from affiliates, net

PrePaid expenses and other assets

Other assets

Accounts payable and accrued liabilities

Gas imbalance

Settlement of asset retirement obligations

NET CASH PROVIDED BY OPERATING ACTIVITIES

CASH FLOWS FROM INVESTING ACTIWTIES:

Additions to oil and gas properties

Acquisition of oil and gas properties

Sale of oil and gas ProPerties

Additions to property and equipment

CashassumedinconsolidationofFreedomWellservices,LLC

Proceeds received from inswance recovery

DePosits

Restricted cash

Escrow Payments' net

NET CASH USED IN INVESTING ACTIVITIES

CASH FLOWS FROM FINANCING ACTIMTIES:

Proceeds on short term notes

PaYments on short term notes

Borrowing on bank debt

Pa)rrnents on bank debt

Debt issuance costs

Contributions from members

Distributions to members

NET CASH PROVIDED BY FINANCING ACTIVITIES

2013.09.30-10Q

BLACK ELK ENERGY OFFSHORE OPERATIONS, LLC AND SUBSIDIARIES

CONSOLIDATED STATEMENTS OF CASII FLOWS
(Unaudited)

(in thousands)

Nine Months Ended SePtember 30'

2013 2012

$ (74,145) $ (16,712)

32,',|27

55,779

19,551

4,595

195

5,989

(35,367)

308

(l'7,827)

36,546

6,992

27,228

3,455

17l
(7,375)

120

(13,086)

74

16,440

464

74,560

(16)

(41,512)

10,514

(1)

(6,920)

2,737

896

(t3,623)

28,729 44,028

(n2,719)
(3,250)

65,741

(683)

473

23,837

(e)

(6e4)

(23,394)

(1 8, I 53)

(3,454)

(120)

(2s2)

(272)

(3 8,878)

(50,698) (6t,t29)

348

(3,827)

23,768

(40,168)

(2,249)

50,000

17,644

(12,940)

145,000

(1 I 2,500)

(3,022)

(t6,694)

https://www,sec.gov/Archives/edgar/data/1518909/000151890913000005/a20130930-10q.htm
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NET INCREASE (DECREASE) IN CASH AND CASH EQUIVALENTS

CASH AND CASH EQUIVALENTS - BEGINNING OF PERIOD

CASH AND CASH EQUIVALENTS - END OF PERIOD

SUPPLEMENTAL CASH FLOW INFORMATION:

Cash paid for interest

NONCASH INVESTING AND FINANCING ACTIVITIES:

Asset retirement obligations relieved due to sale of properties

Increase in asset retirement due to revaluation

paid-in-kind dividends on preferred equity and accrued distributions to members

The accompanying notes are an integral part ofthese consolidatedfinancial statements

5,303

1,383

387

17,260

$ 6,686 $ 17,64',1

$ 11,773 $ 12,603

g (22,999) $

s 2,341 $

$ 12,5 81 $ 5,976

J
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BLACK ELK ENERGY OFFSHORE OPERATIONS, LLC AND SUBSXDIARIES
Notes to Consolidated Financial Statements

(Unaudited)

NOTE 1-BASIS OF PRESENTATION

Nature of Operations: Black Elk Energy Offshore Operations, LLC and our wholly-owned subsidiaries (collectively, "Black
Elk", "BEEOO", "we", "our" or "us") is a Houston-based oil and natural gas company engaged in the exploration, development,
production and exploitation of oil and natural gas properties. We were formed on November 20,200'l for the purpose of acquiring oil
and natural gas producing properties within the Outer Continental Shelf of the United States in the Gulf of Mexico.

Basis of Presentation: The accompanying unaudited consolidated financial statements have been prepared in accordance with
U.S. generally accepted accounting principles ("GAAP") for interim financial information. Accordingly, they do not include all of the

information and footnotes required by GAAP for complete financial statements. In the opinion of management, all adjustments of a

normal and recurring nature considered necessary for a fair presentation of ow interim and prior period results have been included in
the accompanying consolidated financial statements. The results of operations for the interim period are not necessarily indicative of
the results that will be realized for any other interim period or for the entire fiscal year. For further information, refer to the

consolidated financial statements and notes thereto included in our Annual Report on Form I 0-K for the year ended December 3 l,
2012 (the "2012 F omt 1 0-K").

Reclassifications: Certainreclassifications have been made to conform 2}l2balances to our 2013 presentation. Such

reclassifications had no effect on net loss or cash flow.

Principles of Consolidation: The consolidated financial statements include the accounts of Black Elk Energy Offshore

Operations, LLC and our wholly-owned subsidiaries, Black Elk Energy Land Operations, LLC and Black Elk Energy Finance Corp.

Effective January l, 2013, in accordance with accounting guidelines for consolidation of variable interest entities, we consolidated

Freedom Well Services, LLC ("FWS"), as we determined that we are the primary beneficiary of FWS and will have the power to direct

the activities of FWS. All material intercompany accounts and transactions have been eliminated in consolidation.

Use of Estimates in Preparation of Financial Statemenfs: The preparation of consolidated financial statements in conformity with

GAAP requires management to make estimates and assumptions. These estimates and assumptions affect the reported amounts of
assets and liabilities, disclosure ofcontingent assets and liabilities at the balance sheet date and the amounts ofrevenues and expenses

recognized during the reporting period. We analyze our estimates based on historical experience, current factors and various other

assumptions that we believe to be reasonable under the circumstances. However, actual results could differ from such estimates.

Recent Accounting Pronouncements : In December 201 1 , the FASB issued accounting guidance which increases disclosures about

offsetting assets and liabilities. New disclosures are required to enable users of f,tnancial statements to understand significant

quantitative differences in balance sheets prepared under GAAP and International Financial Reporting Standards ("IFRS") related to

the offsetting of financial instruments. The existing GAAP guidance allowing balance sheet offsetting, including industry-specific

guidance, remains unchanged. The guidance is effective for annual and interim reporting periods beginning on or after January 1,2013'

The disclosures should be applied retrospectively for all prior periods presented. The adoption of this amendment did not have a

material impact on our consolidated financial statements.

NOTE 2-LIQIIIDITY RISKS AND UNCERTAINTIES

As shown in the accompanytng consolidated financial statements, we had a net working capital deficit of approximately $(149.6)

million at September 30, 2Ol3 . The combination of restricted credit availability, lower production since the fourth quarter of 2012, ow
drilling program, settlement of our plugging and abandonment ("P&A") liabilities and additional conlateral requirements related to the

surety bonds that secure our P&A obligations led to significant reductions in our working capital in the fourth quarter of2012 and the

first nine months of 20 I 3 . To increase liquidiry we stretched accounts payable, aggressively pursued accounts receivable and sold

assets. We continue to optimize our production porrfolio and recommenced our drilling program in the fourth quarter of 2012, which is

substantially complete for 2013. We have completed six operated wells and two non-operated wells in 2013. We expect to drill or

complete two non-operated wells during the fourth quarter of 2013. To fund our drilling programs and operations, we expect to

continue to raise additional capital over the next several years. To improve our access to funding, on August 30,2013, we consented to

the assignment by Capital One Bank, N.A. and the other lenders of all of their rights and obligations under our Credit Agreement,

dated as of December 24,2010 (the "Credit Facility"), to White Elk LLC, as Administrative Agent and Lender, and Resource Value

Group LLC, as Lender. Resource Value Group LLC is affrliated with our majority owner, Platinum Partners Value Arbitrage Fund L.P.

Also, we are evaluating additional potential asset sales of core and non-core assets to optimize our porffolio and normalize the age of
our accounts payable. On March 26, 20t3, we sold four producing fields to Renaissance Offshore, LLC ("Renaissance") for
approximately $52.5 million subject to

https://www.sec.goviArchives/edgar/data/1 518909/0001 51 890913000005/a20130930-1 0q.htm 9n3
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nonnal adjustments. A portion of the proceeds from the sale were used to reduce the amount borrowed under the Credit Facility by $36
million and the remainder was used for general corporate purposes. Cash collateral securing surety bonds of approximately $9.0
million related to the sold properlies were released and received in the third quarter of 201 3 . The remainder of the cash collateral
securing surety bonds for the sold properties was used to increase the collateral with the surety companies relating to bonds that had
previously been issued to satisfy the bonding and security requirements of the Bureau of Ocean Energy Management ("BOEM"). We
sold an additional interest in one field to Renaissance on July 31,2013 for $10.5 million subject to normal adjustments.

Our primary use of capital has been for the acquisition, development and exploitation of oil and natural gas properties, settlement
of ow P&A as well as providing collateral to secure our P&A obligations. As we plug and abandon certain flrelds and meet the various
criteria related to the corresponding escrow accounts, we expect to release funds from the escrow accounts. Also, our letters ofcredit
with Capital One are backed entirely by cash. We use letters of credit to back a portion of ow surety bonds for P&A obligations.

On August 30,2013, we entered into a Limited Waiver and Eleventh Amendment to ow Credit Facility to (l) obtain waivers
related to our financial covenants for the third and fourth quarters of20l3, (2) extend the maturity date under the credit facility to
January 1,2015, (3) increase the Applicable Margin under the Credit Facility by one percent (for a total increase of two percent when
combined with the one percent increase pursuant to the Eighth Amendment), (4) maintain the borrowing base at $25 million, subject to
the right of Resource Value Group LLC to require the Administrative Agent to increase the borrowing base up to a maximum of $50
millioq and (5) waive our right and the right of the Lenders to request or obtain a borrowing base redetermination prior to the fint
scheduled redeterrnination date in2014. The borrowing base under the Credit Facility was increased to $35 million on September 30,
2013 and as of that date we had $35 million outstanding. Subsequently, the borrowing base was increased to $47 million on October
15,2013. As of November 14,2013, we had $45 million drawn on the Credit Facility.

As of September 30,2013, we were in compliance with all covenants under the Indenture. We believe anticipated capital
expenditures in 2013 will exceed the amount provided for in a covenant regarding maximum capital expenditures. However, the
Indenhue also provides that we may use proceeds from the sale of assets for capital expenditures that we believe is not limited by the
previously referenced capital expenditure covenant. In the event our interpretation ofthe Indenture is not upheld or ifow cash proceeds
from the sale of assets are not suflicient to reduce our capital expenditures to a level that makes us compliant with the maximum capital
expenditure covenant, we have the option under the Indenture to redeem the 13.75% Senior Secured Notes due 2015 (the "Notes"),
beginning December 1,2013, at a redemption price of 106.875% of par plus accrued interest and may seek to redeem the Notes;
however, there can be no assurance that we will have suffrcient funds to do so. We also have the option to solicit a waiver from the
holders of the Notes. In these circumstances, absent a waiver and following notice to us of the default and lapse of the 30-day grace
period as provided in the Indenture, the Indenture trustee or the holders of at least 25% in aggregale principal amount of the Notes
would have the right to declare all the Notes to be due and payable immediately. A default under the Indenture covenant could also
result in a cross-default under our credit facility.

We are currently evaluating new sources of liquidity including, but not limited to, accessing the debt capital markets and

potential asset sales of non-core and core properties to optimize ow portfolio. The accompanying financial statements do not include
any adjustments related to the recoverability and classification of recorded assets or the amount and classifications of liabilities that
might result from the uncertainty associated with ow ability to meet ow obligations as they come due. For additional information,
please see "Risk Factors" under Item 1A of this Form I 0-Q.

Our capital budget may be adjusted in the future as business conditions warrant and the ultimate amount of capital we expend
may fluctuate materially based on market conditions and the success of our drilling program as the year progresses. The amount,
timing and allocation ofcapital expenditures are largely discretionary and within ow conffol. Ifoil and natural gas prices decline or
costs increase significantly, we could defer a significant portion of our budgeted capital expenditures until later periods to prioritize
capital projects that we believe have the highest expected returns and potential to generate near-term cash flows. We routinely monitor
and adjust our capital expenditures in response to changes in prices, availability offinancing, drilling and acquisition costs, industry
conditions, the timing of regulatory approvals, the availability of rigs, success or lack of success in drilling activities, contractual
obligations, internally generated cash flows and other factors both within and outside our control. Ow planned operations for the

remainder of20l3 reflect our expectations for production based on actual production history and new production expected to be

brought online, the continuation of commodity prices near current levels and the higher cost of servicing ow additional financing and

other obligations.

Our cash flow projections are highly dependent upon mrmerous assumptions including the timing and rates of production from
oru wells, the sales prices we realize for our oil and natural gas, the cost to develop and produce our reserves, our ability to monetize

our properties and future production through asset sales and financial derivatives, and a number of other factors, some of which are

beyond our control. Our inability to increase near-term production levels and generate sufficient liquidity through the actions noted

above could result in ow inability to meet our obligations as they come due which would have a

5
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material adverse effect on our financial position, results of operation and cash flows. In the event we do not achieve the projected

production and cash flow increases, we will attempt to fund any short-term liquidity needs through other financing sources; however,

there is no assurance that we will be able to do so in the future if required to meet any short-term liquidity needs.

Our estimates ofproved oil and natural gas reserves and the estimated future net revenues from such reserves are based upon

various assumptions, including assumptions relating to oil and natural gas prices, drilling and operating expenses, capital expenditures,

taxes and availability of funds. The estimation process requires significant assumptions in the evaluation of available geological,

geophysical, engineering and economic data for each reservoir. Therefore, these estimates are inherently imprecise and the quality and

reliabiliry of this data can vary. Estimates of our oil and natural gas reserves and the costs and timing associated with developing these

reserves are subject to change, and may differ materially from our actual results. A substantial portion ofour total proved reserves are

undeveloped and recognition of such reserves requires us to expect that capital will be available to fund their development. The size of
our operafions and our capital expenditwes budget limit the number of properties that we can develop in any given year and we intend

to continue to develop these reserves, but there is no assurance we will be successful. Development of these reserves may not yield the

expected results, or the development may be delayed or the costs may exceed our estimates, any of which may materially affect our

financial position, results of operations, cash flows, the quantity of proved reseryes that we report, and our ability to meet the

requirements of our financing obligations.

Our current production is concentrated in the Gulf of Mexico, which is characterized by production declines more rapid than

those ofconventional onshore properties. As a result, we are particularly vulnerable to a near-term severe impact resulting from

unanticipated complications in the development of, or production from, any single material well or infrastructure installation, including

lack ofsuffrcient capital, delays in receiving necessary drilling and operating permits, increased regulation, reduced access to

equipment and services, mechanical or operational failures, and severe weather. Any unanticipated significant disruption to, or decline

in, our cunent production levels or prolonged negative changes in commodity prices or operating cost levels could have a material

adverse effect on our financial position, results of operations, cash flows, the quantity ofproved reserves that we report, and our ability

to meet our commitments as they come due.

Oil and natural gas development and production in the Gulf of Mexico are regulated by the BOEM and the Bureau of Safety and

Environmental Enforcement ("BSEE") of the Department of the Interior ("DOI"). We cannot predict future changes in laws and

regulations governing oil and gas operations in the Gulf of Mexico. New regulations issued since the Deepwater Horizon incident in

2010 have changed the waywe conduct ourbusiness and increased our costs ofdeveloping and commissioning new assets. Should

there be additional significant future regulations or additional statutory limitations, they could require further changes in the way we

conduct our business, further increase our costs of doing business or ultimately prohibit us from drilling for or producing hydrocarbors

in the Gulf of Mexico.

As an oil and gas company, our revenue, profitability, cash flows, proved reserves and future rate of growth are substantially

dependent on prevailing prices for oil and nafural gas. Historically, the energy markets have been very volatile, and we expect such

price volatility to continue. Any extended decline in oil or gas prices could have a material adverse effect on ow financial position,

iesults of operations, cash flows, the quantities of oil and gas reserves that we can economically produce, and may resffict our ability to

obtain additional financing or to meet the conffactual requirements of ow debt and other obligations.

NOTE 3-OIL AND GAS PROPERTIES

The following table reflects capitalized costs related to our oil and gas properfies:

September 30,
2013 December 31, 2012

Proved properties

Accumulated depreciation, depletioq amortization and impairment

Oil and gas properties, net

$

$ 234,918 $ 260,012

(Unaudited)

(in thousands)

500,811 $

(26s,893)

451,338

(t91,326)

6
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Balance at December 3I,2012

Revaluation of liability

Liabilifies relieved due to sale of properties

Liabilities settled

Accretion expense

Balance at September 30,2013

Less: current portion

Total Long-Term Asset Retirement Obligations

2013.09.30-10Q

The following table describes the changes to our asset retirement obligations (unaudited)

(in thousands)

$ 345,505

2,341

(22,999)

(41,512)

19,55 I

$ 302,886

(32,124)

2',70,762

NOTE,I-ACQIIISITIONS AND DMSTITIIRES
On March 26,2013, we completed the sale of four fields to Renaissance for approximately $52.5 million subject to normal

adjustments. Funds were used to reduce the amount borrowed under the Credit Facility by $36 million and for general corporate
purposes. We sold an additional interest in one field to Renaissance on July 31,2013 for $10.5 million subject to normal adjustments
Funds were used for general corporate purposes.

NOTE 5-DERTVATI\rE INSTRI]MENTS

We enter into hedging transactions with major financial institutions to reduce exposure to fluctuations in the price of oil and

natwal gas. We use financially settled crude oil and natwal gas swaps. With a swap, the counterparty is required to make a payment to
us if the settlement price for a settlement period is below the hedged price for the ffansaction, and we are required to make a payment
to the counterparly if the settlement price for any settlement period is above the hedged price for the transaction. We elected not to
designate any of our derivative contracts as qualifying hedges for financial reporting purposes, therefore all of the derivative
instruments are categoized as standalone derivatives and are being marked-to-market with "Unrealized (loss) gain on derivative
financial instruments" recorded in the consolidated statements of operations.

7

$
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At September 30, 2013, we had the following contracts outstanding (Asset (Liability) and Fair Value Gain (Loss) (unaudited)):

Crude Oil Natural Gas Total
Muthly Contract Fair Value Monthly ContractVolume Price Asset Gain Votume price

Fair Value
Gain

(Loss)
Asset

(Liabilitv)

Fair Value
Gain

(Loss)Period (Bbls) ($iBbD (Liabilitv)

Swaps:

10/r3 -
10/13

lIlI3 -
l 1/13

12n3 -
12/t3

Ilt4 - 2t14

t0/13 -
10/13

tur3 -
n/r3
12n3 -
t2t13

r/r4 - 5/14

6/14 - 6^4

l0ll3 -
t2n3
l/r4 - 12/14

10/13 -

10/13

ut13 -
l|13
12/t3 -
t2lt3
r/14 - Ut4

2lt4 - 2lt4

Asset
(Loss) (MMBtu) ($/MMBtu) (Liability)

2't,750

26,800

27,750

I 9,000

3,259

r0,042

10,083

I 9,750

1 5,000

28,006

31,605

38,743

4,723

13,313

96.90

96.90

96.90

96.90

100.80

100.80

100.80

85.90

65.00

88.80

88.80

88.80

88.80

88.80

88.80

88.80

88.80

104,000

104,000

104,000

82,000

9r,r66

64,926

119,462

r29,960

r29,960

47,000

34,551

28,939

37,906

43,34'.7

32,636

46,764

4r,253

40,39r

4.60 $

4.60 $

4.60

4.60

4.94

4.94

4.94

4.94

4.94

5.00

4.09

4.09

4.09

4.09

4.09

4.09

4.09

4.09

$

(in thousands)

(140) $ (140)

(121) (121)

(101) (101)

(84) (84)

(4) (4)

11
139 i39

(e05) (eos)

(4,947) (4,e47)

(368) (368)

(3e5) (3es)

(448) (448)

(4e) (4e)

(126) (126)

(71) (71)

(e5) (e5)

(7e) (7e)

(in thousands)

114 $ 114 $

106 106

88 88

120 120

t32 t32

88 88

I4l t41

694 694

133 133

196 196

(in thousands)

(26) $ (26)

(1s) (1s)

(13) (13)

36 36

128 128

88 88

t42 142

833 833

t33 133

(70e) (70e)

(4,947) (4,947)

(348) (348)

(380) (380)

(43s) (43s)

(38) (38)

(r18) (118)

(5e) (se)

(82) (82)

(68) (68)

(87) (87)

(53) (s3)

(s4) (s4)

(60) (60)

(50) (s0)

(s4) (54)

(s7) (s7)

(s6) (s6)

(3) (3)

(3 1) (3 1)

(s23) (s23)

(25e) (2se)

(s24) (s24)

(382) (382)

(34e) (34e)

(3r2) (312)

(213) (2r3)

(17s) (17s)

(118) (118)

15n3

3n4 - 3/r4 
8,413

4lt4 - 4t14 n,4,t3
5lr4 - 5t14 Lr,7g3

20

15

13

11

8

t2

1J

11

5

9

7

6

5

3

(1)

14

6

1t

l0

20

15

1J

11

8

t2

13

11

5

9

7

6

5

3

(1)

t4

6

l1

10

6114 - 6114 s,546 88.80 (gz) (92) z0,rr2 4.og
'71t4 -7114 1r,84s 88.80 (62) (62) 3s,zli 4.os

8114 -8114 13,165 88.80 (6r) (6r) 34,246 4.os
9114 - 9114 rc,n5 88.80 (66) (66) 2g,7s3 4.og

10/14 -
10/t4 1s,605 88.80 (5s) (ss) 28,635 4.09

nlt4 -
rI/14 r8,s2s 88.80 (s7) (57) 27,081 4.09

r2lt4 -
12114 22,s26 88.80 (s6) (56) 34,1t4 4.09

10/13 -
10/13 4,000 87.8s (s6) (s6)

1|t3 -

11/13 2s0 87.85 (3) (3)

r2t|3 -
r2/r3 2,s00 87.8s (31) (31)

ll14 - r/14 46,000 87.8s (s23) (s23)
2ll4 -2/r4 25,ooo 87.8s (259) (z5g)
3lr4 -3114 56,000 87.8s (s24) (s24)
4ll4 - 4lr4 45,ooo 87.85 (382) (382)

str4 - slr4 46,000 87.85 (34s) (34s)
6/14 - 6lL4 48,000 87.85 (326) (326) 40,391 4.rg

7lr4 -'1114 36,000 87.8s (2rs) (2rg) zo,rt2 4.rg

8lr4 -8tr4 34,000 87.8s (186) (186) 3s,283 4.rs
9114 - 9/t4 26,000 87.85 (128) (128) 34,246 4.t9
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r0ll4 -
10/14

11/14 -
tvl4
12114 -
12114

1/1s - 1/1s

2'1,000

20,000

3 1,000

87.85

87.85

87.85

(118)

(78)

(101)

(118)

(78)

(101)

29,753

28,635

27,08r

34,114

2'7,838

24,46r

2'1,838

24,461

26,443

4.19

4.19

4.19

4.19

4.19

4.19

4.09

4.09

4.09

(1 10)

('t2)

(ee)

(1 r0)

(72)

(ee)

8

6

')

8

6

2

2lr5 - 2lr5

3lr5 - 3lr5

1/15 - 1/15

2lr5 -zlls

3115 -31r5

6',7,513

64,159

45,392

46,006

39,159

36,822

34,069

35,200

31,668

48,509

46,4'13

45,830

44,282

40,874

26,424

108.44

108.44

108.44

100;12

100;72

100.72

100.'72

t00.72

r00;72

100;12

100:12

n0;12

r00.72

100;12

100.72

181

184

162

(142)

(88)

(ss)

(2s)

I

23

64

87

1i0

r25

130

95

181

184

t62

(r42)

(88)

(5s)

(2s)

1

21

64

87

1i0

125

130

95

(3)

(2)

(1)

1

(3)

(2)

(l)

I

(3)

(2)

(1)

181

184

162

(142)

(88)

(s5)

(25)

I

23

64

87

110

125

130

95

i
(3)

(2)

(1)

181

184

t62

(r42)

(88)

(s5)

(2s)

1

17

64

87

110

125

130

10/13 -
10/13

lv13 -
11/r3

t2ll3 -
t2l13
rr4 - 1lI4

10/14 -
1 0/14

tlll4 -
nlr4
t2lr4 -
lzlr4

2t14 - 2lr4

3lr4 -3114

4n4 - 4114

5lI4 - 5ll4

6114 - 6114

7114 -',7 lr4

8/14 - 8/i4

9lr4 - 9ll4

95

$ (8,672)

$ (10,673) $ (10'673)

-
8
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The fair values of derivative irstruments in our consolidated balance sheets were as follows (in thousands) (unaudited)

Asset Derivatives

Derivatives Not Designated as Hedging
Instruments under Accounting Guidance

Balance Sheet
Location

Fair Value at
September 30,

20t3
Balance Sheet

Location

Fair Value at
September 30,

2013

Liability Derivatives

r"i.vaifii-
Balance Sheet September 30,

Location 2013

Asset (Liability) Derivatives Total

Commodity Contracts

Total derivative instruments

Derivative
financial

instruments

Current

Non-current

$ 2,934

376

$ 3,3 10

Derivative
financial

irstruments

Current

Non-current

$ (10,457)

(1,525)

$ (11,982)

Derivative
financial

instruments

Current

Non-current

$ (7,523)

(1,149)

$ (8,672)

Asset Derivatives Liability Derivatives Asset (Liabilitv) Derivatives Total

Derivatives Not Designated as
Instruments under Accounting

Hedging
Guidance

Balance Sheet
Location

Fair Value at
December 31,

2012

6,808

1,235

Balance Sheet
Location

Fair Value at
December 31,

2012
Balance Sheet

Location

Fair Value at
December 31,

2012

Commodity Contracts

Derivatives Not Designated as Hedging
Instruments under Accounting Guidance

Derivative
financial

insffuments

Current

Non-current

$

Derivative
financial

instruments

Current

Non-current

(4,400)

(6,326)

Derivative
financial

insffuments

Current

Non-current

2,408

(5,091)

$ $

Total derivative instruments I___!041 l_(t0zg_ I_(r,682
We have a netting agreement with our financial institution that permits net settlement of gross commodity derivative assets

against gross commodity derivative liabilities, and we routinely exercise our contractual right to offset realized gains against realized
losses when settling with our derivative counterparfy.

The effect of derivate instruments on our consolidated statements of operations was as follows (in thousands) (unaudited):

Three Months Ended
September 30,

Nine Months Ended
September 30,

Statements of Operations Location 2013 2012 2013 2012

Commodity Contracts Realized (loss) gain on derivative
financial instruments

Unrealized (loss) gain on
derivative fi nancial insffuments

$ (2,725) $ 3,284 $ (2,573) $ 11,189

Commodity Contracts
(s,143) (16,129) (s,989) 7,375

Total derivative instruments $ (7,868) $ (12,845) $ (8,562) $ 18,564

NOTE 6-FAIR VALUE MEASI]REMENTS

Accounfing guidance for fair value measurements clarifies the definition of fair value, prescribes methods for measwing fair
value, establishes a fair value hierarchy based on the inputs used to measure fair value, and expands disclosures about fair value
measurements. The three-tier fair value hierarchy, which prioritizes the inputs used in the valuation methodologies, is:

. Level,l-Valuations based on quoted prices for identical assets and liabilities in active markets.

Level 2-Yaluations based on observable inputs other than quoted prices included in Level 1, such as quoted prices for similar
assets and liabilities in active markets, quoted prices for identical or similar assets and liabilities in markets that are not active,
or other inputs that are observable or can be corroborated by observable market data.

Level 3-Yaluations based on unobservable inputs reflecting our own assumptions, consistent with reasonably available

assumptions made by other market participants. These valuations require significant judgment.

As required by accounting guidance for fair value measurements, financial assets and liabilities are classified based on the lowest
level of input that is significant to the fair value measurement. Our assessment of the significance of a particular

9
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input to the fair value measurement requires judgment and may affect the valuation of the fair value of assets and tiabilities and their

placement within the fair value hierarchy levels'

The following tables present information about our assets and liabilities measured at fair value on a recurring basis as of

September 30, 2013 and Decembe r 3l,20r2and indicate the fair value hierarchy of the valuation techniques utilized by us to

deiermine such fair value (in thousands) (unaudited):

Fair Value Measurements

Fair Value as of
September 30, 2013

Assets

Oil and Natural Gas Derivatives $ 3,3i0 $

$ 3,3 10 $

Liabilities

Oil and Natural Gas Derivatives $ (11,982) $

$ (11,982) $

Fair Value as of
December 31,2012

Assets

Oil and Natural Gas Derivatives $ 9,043 $

$ 8,043 $

Liabilities

Oil and Natural Gas Derivatives $ (10,726) $

$ (t0,726) $

Level 1 Level 2 Level 3

$ 3,310 $

$ 3,310 $

$ (1 1,982) $

$ (11,982) $

Fair Value Measurements
at December 31, 2012

Using Fair Value IlierarchY

Level 1 Level 2 Level 3

$ 8,043 $

$ 8,043 $

$ (10,726) $

$ (10,726) $

At september 30, 2013 and Decembe r 3l,2ll2,management estimates that the derivative contracts had a fair value of $(8'7)

million and $(2.7) million, respectively. we estimatedthe fair value of derivative instruments using intemally-developed models that

use as their basis readily observable market parameters'

The determination ofthe fair values above incorporates various factors required under accounting guidance for fair value

measurements. These factors include not only the impact of our nonperfor*uo.. risk but also the credit standing of the counterparties

involved in our derivative contracts'

As of September 30, 2013, the estimated fair value of cash and cash equivalents, accounts receivable, other current assets'

accounts payable and other current liabilities approximated their carrying uui.re du" to their short-term nature' The estimated fair value

of our debt was primarily based on quoted market prices as well as price-s for similar debt based on recent market transactions' The fair

value of debt at September 30, 2013 was $182'7 million'

Fair Value on a Non-Recurring Basis

oil and gas properties with a carrying value of g290.7 million were written down to their fair value of $234'9 million' resulting in

an impairment charge of $0.4 million and $55.g million for the three and nine months ended september 30, 2013, respectively' which is

recognized under ..Impairments of oil and gu, p.f"rti"s" in the consolidated statements of operations' As of September 30' 2012' oil

and gas properties with a carrying value of $224.4 million were written down to their fair value of $217'4 milliorl resulting in an

impairment charge of $3.7 miition and $7.0 million for the three and nine months ended september 30,2012, respectively' The

impairment analysis is based on the estimated discounted future cash flows for those properties. Significant Level 3 assumptions used

in the calculation of estimated discounted cash flows included our estimate of future oil and gas prices, production costs, development

expenditwes, estimated quantities and timing of production of proved reseryes' appropriate risk-adjusted discount rates' and other

relevant data.

The revaluation to asset retirement obligations resulted from revised estimations. Fair values for the asset retirement obligations

are categorized as Level 3. Such estimations are based on present value techniques which utilize company-specific information for
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such inputs as cost and timing of plugging and abandonment of wells and facilities. We recorded $2.3 million in additions to asset
retirement obligations measured at fair value dwing the nine months ended September 30, 2013.

10
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NOTE 7-DEBT AND NOTES PAYABLE

Our debt and notes payable are summarized as follows

Senior Secured Revolving Credit Facility

13.75% Senior Secured Notes, net of discount

AFC O Credit C orporation-insurance note payable

Other debt

Total debt

Less: current portion

Total long-term debt

201 3.09.30-10Q

September 30,
2013 December 31, 2012

$

(in thousands)

(unaudited)

3 5,000 $

149,314

52,000

149,118

3,552

296

184,610

(243)

204,670

(3,552)

$ 184,367 $ 201,118

Senior Secured Revolving Credit Facility

On Decembe r 24,2010, we entered into a Credit Facility comprised of a senior secured revolving credit facility of up to $35

million and a $75 million secured letter of credit facility to be used exclusively for the issuance of letters of credit in support of our

future p&A liabilities relating to our oil and narural gas properties (the "Letter of Credit Facility''). The Credit Facility bears interest

based on the borrowing base usage, at the applicable London Interbank Offered Rate, plus applicable margins ranging ftom 4.75Yo to

5.5yo, or an alternate base rate based on the federal funds effective rate plus applicable margins ranging from3.25o/o to 4.00%. The

applicable margin is computed based on the borrowing based utilization percentage in effect from time to time. On August 30' 2013,

we consented to the assignment by Capital One Banh N.A. and the other lenden of all of their rights and obligations under the Credit

Facility to White Elk LLC, as Administrative Agent and Lender, and Resource Value Group LLC, as Lender. Resource Value Group

LLC is affrliated with our majority owne! Platinum Parfiren Value Arbitrage Fund L.P.

We have entered into various amendments to the Credit Facility and the Letter of Credit Facility. These amendments have,

among other things, (1) changed our amount available for borrowing under the Credit Facility from $35 million to a current borrowing

base of $+z million, (2) adjusted the commitments under the Letter of credit Facility to a current level of approximately $66.6 miuiorl

(3) increased the applicable margin with respect to each ABR loan or Eurodollar loan outstanding by a total of 2Yo, (4) amended certain

provisions governing ogr swap agreements, (5) updated the fees on the letters of credit to 2o/o on a go-forward basis, (6) updated the
;,"hung. in conffol" definition, (7) amended the definition of debt included in the calculation of the covenants, (8) changed the maturity

date from December 24,2OI3 to January 1,2015 on the Credit Facility and to June 22,2014 on the Letter of Credit Facility, (9) added

affrrmative covenants to be fwnished on a weekly basis including updated cash flow projections, updated accounts payable and

accounts receivable schedules, and daily production reports for the weelq (10) added an affirmative covenant that we would receive

certain specified capital contributions from Platinum Parfnen Black Elk Oppornrnities Fund LLC ("PPBE") or entities designated by
ppBE during the fint quarter of 2013, (11) revised the definition of "Event of Default" to include non-compliance with new afftrmative

covenants and (1 2) restricted returns of capital to our unit holden or distributions of our properry to our equity interest holders.

On August 30, 2013, we entered into a Limited Waiver and Eleventh Amendment to our Credit Facility (the "Eleventh

Amendment') to (1) obtain waivers related to our financial covenants for the third and fourth quarten of 2013, (2) extend the maturity

datennderthecreditfacilitytoJanuary 1,2015,(3)increasetheApplicableMarginundertheCreditFacilitybyonepercent(foratotal
increase of two percent when combined with the one percent increase pursuant to the Eighth Amendment), (4) maintain the borrowing

base at $25 milliort subject to the right of Resource Value Group LLC to require the Administrative Agent to increase the bonowing

base up to a maximum of $50 million and (5) waive our right and the right of the Lenders to request or obtain a borrowing base

redetermination prior to the fint scheduled redetermination date in 2014. The bonowing base under the Credit Facility was increased

to $35 million on September 30, 2013 and as of that date we had $35 million outstanding. Subsequently, the borrowing base was

increased to $47 million on October 15,2013. As of November 14,2013, we had $45 million drawn onthe Credit Facility'

As of September 30, 2013, letters of credit in the aggregate amount of $96.6 million were outstanding under the Letter of Credit

Facility. We had $35.0 million in borrowings under the Credit Facility. As of November 14,2013, we had $2.0 million available for

additional borrowings under the Credit Facility.

A commitment fee of 0.5% per annum is computed based on the unused bonowing base and paid quarterly. For each of the three

and nine months ended September 30, 2013, we recognized $4,125 in commitrnent fees, which have been included in

1l
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"Interest expense" on the consolidated statements of operations. A letter of credit fee is computed based on the same applicable margin
used to determine the interest rate to Eurodollar loans times the stated face amount of each letter of credit.

The Credit Facility is secured by mortgages on at least 80% of the total value of our proved oil and gas reserves. The borrowing
base is re-determined semi-annually on or around April 1$ and October l't of each year.

The Credit Facilify requires us and our subsidiaries to maintain certain financial covenants. Specifically, we may not perrnit, in
each case as calculated as of the end of each fiscal quarter, our total leverage ratio to be more than2.5 to 1.0, our interest coverage ratio

to be less than 3.0 to 1.0, or our payables resffiction covenant, which does not allow accounts payable greater than 90 days old to
exceed $6.0 million in the aggregate, excluding certain vendors (in each case as defined in our revolving Credit Facility). In additior!
we and our subsidiaries are subject to various covenants, including, but not limited to, restrictions on ottr and our subsidiaries' ability
to merge and consolidate with other companies, incur indebtedness, grant liens or securify interests on assets subject to their security

interests, pay dividends, make acquisitions, loans, advances or investments, sell or otherwise transfer assets, enter into ffansactions

with affrliates or change our line of business. As of September 30,2013, we were not in compliance with the total leverage ratio

covenant, the hedging requirement covenant and the interest coverage ratio covenant. Our total leverage ratio was calculated to be 6.0

to 1.0, which was higher than the required maximum of 2.5 to 1.0. Our hedging requirement of our notional volumes exceeded 60%o for
the months of OctoberandNovember2013by2lYoand 13olo, respectively, of the reasonably anticipated total volume of projected

production from proved, developed, and producing oil and gas properties. Our interest coverage ratio covenant was calculated to be 1.2

to I .0, which was lower than the minimum 3.0 to 1 .0. Our payables restriction covenant was calculated to be $27.2 million which was

higher than the maximum of $6.0 million. We received a limited waiver relating to such covenants in the Eleventh Amendment for
only the fiscal quarters ended September 30,2013 and December 31,2013 as well as a limited waiver and amendment on our Letter of
Credit Facility in the Limited Waiver, Tenth Amendment to Letter of Credit Facility Agreement (the "Waiver and Tenth Amendment")

for the fiscal quarter ended September 30, 2013.

13.75% Senior Secured Notes

OnNovember23,20I0,weissued$l50millionfacevalue of 13.75%Notesdiscountedat99.l09Yo.Thenetproceedswereused
to repay all of the outstanding indebtedness under our prior revolving credit facility, to fund BOEM collateral requirements, and to

prefund our escrow accounts. We pay interest on the Notes semi-annually in arrears, on June 1 and December I of each year, which

commenced on June I , 201 I . The Notes will mature on December l, 2015, at which time all principal then outstanding will be due. As

of September 30, 2013, the recorded value of the Notes was $ 149.3 million, which includes the unamortized discount of $0.7

million. We incurred underwriting and debt issue costs of $7.2 millioq which have been capitalized and are being amortized over the

life of the Notes.

The Notes are secured by a security interest in our and the guarantors' assets (excluding the W&T Escrow Accounts (as defined

below)) to the extent they constitute collateral under our existing unused Credit Facility and derivative contract obligations. The liens

securing the Notes will be subordinated and junior to any first lien indebtedness, including ow derivative contracts obligations and

Credit Facility.

We have the right to redeem the Notes under various circumstances. If we experience a change of control, the holders of the

Notes may require us to repurchase the Notes at 1 01 % of the principal amount thereof, plus accrued unpaid interest. We also have an

optional redemption in which we may redeem up to 35% of the aggregate principal amount of the Notes at a price equal to 110.0% of
the principal amount, plus accrued interest and unpaid interest to the date of redemptioq with the net cash proceeds of certain equity

offerings until Decemb er l, 2013 . From Decemb er I , 2013 until Decemb er |, 2014, we may redeem some or all of the Notes at an

initial redemption price equal to par value plus one-half the coupon which equals 106.875% plus accrued and unpaid interest to the

date of the redemption. On or after December 1,2014, we may redeem some or all of the Notes at a redemption price equal to par plus

accrued and unpaid interest to the date of redemption.

On May 23,2011,we commenced a Consent Solicitation that resulted in our entry into the First Supplemental Indenture. We paid

a consent solicitation fee of $4.5 million. The Fint Supplemental Indenture amended the Indenture, among other things, to: (1) increase

the amount of capital expenditwes permitted to be made by us on an annual basis, (2) enable us to obtain financial support from our

majority equity holder by way of a $30 million investrnent in Sponsor Preferred Stock, which can be repaid over time, and (3) obligate

us to make an offer to repurchase the Notes semi-annually at an offer price equal to 103% of the aggregate principal amount of Notes

repwchased plus accrued and unpaid interest to the extent we meet certain defined financial tests and as permitted by our credit

facilities.

The Notes require us to maintain certain financial covenants. Specifically, we may not permit our SEC PV-10 to consolidated

leverage to be less than 1 .4 to I .0 as of the last day of each fiscal year. In addition, we and our subsidiaries are subject to various

covenants, including restricted payments, incurrence of indebtedness and issuance of prefened stock, liens, dividends and other

payments, merger, consolidation or sale of assets, transactions with affiliates, designation of restricted and
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unrestricted subsidiaries, and a maximum limit for capital expenditures. Our limitation on capital expenditures was amended in
conjunction with the Consent Solicitation on May 31, 20ll to 30o/o of consolidated earnings before interest expense, income taxes,

DD&A, impairment of oil and gas properties, and exploration expense for any year thereafter. As of September 30, 2013, we were in
compliance with all covenants under the Indenture. We believe anticipated capital expenditures in 2013 will exceed the amount

provided for in a covenant regarding madmum capital expenditures. However, the Indenture also provides that we may use proceeds

from the sale ofassets for capital expenditures that we believe is not limited by the previously referenced capital expenditure covenant.

In the event ow interpretation of the Indenture is not upheld or if our cash proceeds from the sale of assets are not sufficient to reduce

our capital expenditures to a level that makes us compliant with the maximum capital expenditure covenant, we have the option under

the Indenture to redeem the Notes, beginning December | , 2013, at a redemption price of 106.87 5% of par plus accrued interest and

may seek to redeem the Notes; however, there can be no assurance that we will have sufftcient funds to do so. We also have the option

to solicit a waiver from the holders of the Notes. In these circumstances, absent a waiver and following notice to us of the default and

lapse ofthe 30-day grace period as provided in the Indenture, the Indenture ffustee or the holders of at least 25% in aggregate principal

amount of the Notes would have the right to declare all the Notes to be due and payable immediately. A default under the Indenture

covenant could also result in a cross-default under our credit facility.

The amounts of required principal payments based on our outstanding debt amounts as of September 30, 2013, were as follows:

(in thousands)

$ 243

3 5,030

150,023

13
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Period Ending Septembpll!,

2014

20ts
2016

Unamortized discount on 13 .7 5Yo Senior Secwed Notes

Total debt

185,296

(686)

$ 184,610

NOTE 8-PREFERRED UNITS AND MEMBERS'DEFICIT

In the first quarter of 2013, we entered into contribution agreements with PPVA (Equity) and Platinum Partners Black Elk
Opporfunities Fund LLC ("PPBE") or entities designated by PPBE (togethel the "Platinum Group") pursuant to which we have issued

50.0 million additional Class E Preferred Units (the "Class E Units") and 3.8 million additional Class B Units to the Platinum Group

for an aggregate offering price of $50.0 million. The Class E Units are recorded under "Preferred Units" and the Class B Units are

included in "Members Deficit" in the consolidated balance sheets. In addition, we also agreed to issue an additional 43 million Class E

Units in exchange for $30.0 million of outstanding Class D Preferred Units and $13.0 million of paid-in-kind dividends. The Class D

Preferred Units were recorded rurder "Preferred Units" in the consolidated balance sheets. The Class E Units will receive a preferred

return of 20% per annum, which will increase from and after March 25,2014 to 36%o per anmrm (such date as determined by our Fifth

Amendment to Second Amended and Restated Limited Liability Operating Agreement). For the nine months ended September 30,

2013, we issued an additional amount of Class E Units of approximately 12.0 million as paid-in-kind dividends to the holders of Class

EUnits.

On February 12, 2013, we entered into an agreement with Platinum under which we agreed to issue Class B Units to Platinum in
exchange for financial consulting services, including (1) analysis and assessment ofour business and financial condition and

compliance with financial covenants in our Credit Facility, (2) discussion with us and senior bank lenders regarding capital

contributions and divestitures ofnon-core assets, and (3) coordination with our attomeys, accountants, and other professionals. On

February 72,2013, we issued 1,131,458.5 Class B Units to PPVA Black Elk (Equity) LLC, an affiliate of Platinum, pursuant to such

agreement.

On February 12,2013, we entered into the Fourth Amendment to the Second Amended and Restated Limited Liability Operating

Agreement of the Company (the "Fourth Amendment"). The Fourth Amendment amended the Company's operating agreement to

effectuate a 1 0,000 to 1 unit split for each of the Class A Units, Class B Units and Class C Units.

NOTE g-COMMITMENTS AND CONTINGENCIES

General

Due to the nature of our business, some contamination of the real estate properfy owned or leased by us is possible.

Environrnental site assessment of the properly would be necessary to adequately determine remediation costs, if any. Management does

not consider the amounts that would result from any environmental site assessments to be significant to the
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consolidated financial position or results ofow operations. Accordingly, no provision for potential remediation costs is reflected in the

accompanying consolidated financial statements.

We are subject to claims and lawsuits that arise primarily in the ordinary course of business. It is the opinion of management that
the disposition or ultimate resolution of such claims and lawsuits will not have a material adverse effect on ow consolidated financial
posifion or results ofoperations.

For each of the following proceedings, we are crurently evaluating the plaintiff's claims and determining appropriate courses of
response with the aid ofoutside legal counsel and insurance defense counsel. These proceedings are at a preliminary stage;

accordingly, we crnrently cannot assess the probability oflosses, or reasonably estimate a range ofany potential losses related to the

proceedings. Some or all of the costs of defense and liability (if any) may be covered under our Cornmercial General Liability
insurance policy. We intend to vigorously defend oruselves in these proceedings. We are currently in the early stages of litigation for
each proceeding and are therefore unable to determine whether these proceedings would have a material adverse effect on ow financial
positioq results of operations or cash flows.

West Delta 32

On November 16,2072, an explosion and fire occurred on our West Delta 32-E platform (the "West Delta32Incident"). The

investigation in regards to the West Delta32Incident has been concluded by BSEE. OnNovember 4,2013, BSEE issued its

investigation report (the "BSEE Panel Report 2013-002") on the West Delta32lncident. The report recommends that contractors Wood

Group Production Service Network, Grand Isle Shipyard, and Compass Engineering Consultants, as well as Black Elk Energy be

issued the following types of Incidents of Non-Compliance: G-l10, G-l12, G-I16, G-303, G-310, G-311, G-312 and E-100. The report

also recommends that contractor Wood Group Production Service Network and Black Elk Energy be issued the additional following
types of Incidents of Non-Compliance: G-309 and G-3 17. The report states that BSEE will issue Incidents of Non-Compliance based

upon evidence contained in the report and/or other relevant evidence. No Incidents ofNon-Compliance have been issued yet, and

Black Elk Energy has and will continue to fully cooperate with BSEE. Black Elk Energy will be carefully reviewing the BSEE Panel

Report 2013-002 over the coming weeks.

At BSEE's direction, we engaged an independent third-parfy auditor to audit our SEMS program. BSEE participated in the audit

and after reviewing the results, it issued a letter to BEEOO stating that "BEEOO's SEMS meets the intent of BSEE regulations and

policies, provided that the Corrective Action Plan ("CAP") is implemented in accordance with BEEOO's SEMS Audit Report. We are

currently providing regular updates on our CAP progress.

In August 2013, ABSG Consulting ("ABSG"), a third parly investigator, concluded that on the day of the West Delta32Incident
contractors were welding a flange on open piping leading to an oil tank that contained flammable vapors. The piping had not been

isolated and made safe for welding activities as required by Black Elk Energy safe work practices. The ABSG report further found that

flarnmable vapors in the piping ignited, and within seconds reached the three oil tanks. The welding work was performed under

conffact by Grand Isle Shipyard. At the time of the incident, the platform production was shut in and no oil was flowing to or through

the platform.

On October 15,2013, the Department of Justice, U.S. Attorney's Offrce issued a subpoena pertaining to all physical evidence

collected and maintained by BEEOO and ABSG Consulting as part of the investigation of the West Delta Incident.

As of November 12,2013, several civil lawsuits have been filed as a result of the West Delta32lncident. The courts held a status

conference ordering procedural matters to be filed on the court's docket. All civil cases filed both in Texas and Louisiana as a result of
the West Delta32lncident are being defended by insurance defense counsel. We believe we have strong defenses and cross-claims and

intend to defend ourselves vigorously.

On January 8, 2013, five investors in Black Elk Energy, LLC ("BEE") filed a purported derivative action on behalf of BEE in the

164th Judicial District of Harris County, Texas against ow President and CEO, John Hoffman; our majority unit holder, PPVA Black
Elk (Equity) LLC; several entities affrliated with PPVA Black Elk (Equity) LLC; and Iron Island Technologies, Inc. The lawsuit

originally alleged that the defendants improperly diluted BEE's percentage ownership in ow company and that the defendants' alleged

gross mismanagement harmed BEE by allegedly causing a credit rating downgrade and a prospective buyer to reduce an alleged offer
price for our company. The plaintiffs seek an unspecified amount of damages on behalf of BEE in connection with these claims. On

July 26,2013, inresponse to a motion to dismiss by PPVA Black Elk (Equity) LLC and its affiliated entities, the court dismissed all

claims against all defendants. The claims were dismissed with prejudice to re-filing in Texas.

In the previously reported investor plaintiff civil matter, the same plaintiffs filed a Temporary Restraining Order and Preliminary

Injunction in the Supreme Court of the State of New York, County of New York, restraining BEEOO from dispersing any proceeds

from the sale of43 oil and gas offshore fields being marketed at an oil and gas clearing house until
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2,1 .01%of the sale proceeds are placed in an escrow account during the pendency of the litigation. The Judge dismissed the Temporary

Restraining order and set a hearing for the Motion for the Injunction. The court heard oral arguments on the preliminary injunction

motion on october 3l,z0l3 and reserved decision; a ruling i, 
"*p".t.d 

later this month. The company intends to f,rle a motion to

dismiss the complaint in its entirety for failwe to state a ca-uss of action and based on documentary evidence that refutes the claims'

On April Zg,Z0l3,Grand Isle Shipyards, Inc. ("GIS") sued BF,EOO, Enviro Tech Systems, LLC, Wood Group USA' Inc'' and

compass Engineering & consultants, ll'c in the United states District court for the Eastern District of Louisiana for damages it

alleged incurred in connection with the west Delta 32 Incident. GIS specifically sought damages for loss of property and equipment,

expenses in the form of indemnity and medical benefits paid to or on behalf of its employees, and for unpaid invoices in connection

with the work it performed at west Delta32.upon motion by BEEoo, however, the court dismissed GIS' lawsuit and ordered GIS and

BEEoo to first attempt to resolve their claims through mediation, and if that is unsuccessful, then through binding arbitration, pursuant

to and in accordance with the MSA. The mediation is scheduled on Novembe r 12, 2013.If that is unsuccessful, then the arbitration

process will proceed.

Operartng Leases

We lease oflice space and certain equipment under non-cancelable operating lease agreements that expire on various dates

through 2020.

During 20IZ,weentered into two drilling unit contracts. One of the conffacts was amended in June 2013 and was extended an

additional 1g0 days to begin in January 2014. The second conffact was for the duration of one drill well and was extended to include

one additional drill well, which has now been completed. Additionally, we purchased leasehold in South rexas and drilled and

completed one well in the third quarter of 201 3 '

Approximate future minimum lease payments for operating leases at September 30' 2013 were as follows:

Period Ending Seplgmbeg-]q'

2014

2015

20t6

20t7

201 8

Thereafter

funding of an escrow account

https:i/www.sec.gov/Archives ledgarldalal1518909/00015189091 3000005/a201 30930-10q.htm

(in thousands)

$ 3 1,860

2,201

2,029

1,740

1,577

3,476

$ 42,883

Escrow Accounts

pursuant to the purchase agreement from w&T Offshore, Inc. (the "w&T Acquisition'), we are required to fund two escrow

accounts (the ,,W&T Escrow Ac-counts"), relating to the operating and non-operating properties that were acquired in maximum

aggregate amount of $63.g million 1$32.6 mittioiop"rat.i ana $it.zmillion non-opeiated; for future P&A costs that maybe incurred

on such properties. As of Novemb"i 2010, *. rutyf*oed the operating escrow account in the amount of $32'6 million and the

payment schedule for the Non-operated Properties Escrow Account was amended and commenced on December 2011' As of

September 30, 2013, we have funded $16.4 million into the non-operating escrow account, leaving $14.8 million to be funded through

Mray 1,2017.

The obligatiors under the w&T Escrow Accounts are fully guaranteed by an affrliate of Platinum' w&T offshore Inc' ("w&T")

has a first lien on the entirefy of the w&T Escrow Accounts, and BP Corporation North America Inc. and Platinum are pari passu

second lien holders. once p&A obligations with respect to the interest in properties acquired from the w&T Acquisition have been

fully satished, the lien on the w&T Escrow Accounts will be automaticaliy extinguished w&T also has a second priority lien with

respect to the interest in properties acquired from the w&T Acquisition (with Platinum and BNP Paribas sharing a first priority lien)'

which lien will be released once the w&T Escrow Accounts have been futty runaea. on December 19,2012, we entered into a Third

Amendment to purchase and Sale Agreement (the "Third Amendment"; wiin w&T. Pursuant to the Third Amendment, we caused

performance bonds (the ..ARGO Bonds") in an aggregate amount of $32.6 million to be issued by Argonaut Insurance company to

W&T to guaranty our performance of certain pf"Egirg and abandonment obligations. Upon receipt of the ARGO Bonds' W&T

(i) released its rights to any money held in uo .r"io* u"count established to secure our performance of certain plugging and

abandonrnent obligations with respect to the operated properties Escrow Account, (ii) released the security interest and deposit account

conffol agreement formerly securing its rights in the operated Properties Escrow Account and (iii) authorized the escrow agent to

release such funds from the operated lroperties Escrow Account to or at our direction. In addifion, we and w&T agreed that until the
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established to ow performance of certain plugging and abandonment obligations with respect to certain non-operated properties is

complete, we may not obtain reductions of the ARGO Bonds under any circumstances without W&T's consent.

punuant to the purchase agreement for the Maritech Acquisition, we are required to fund an escrow account (the "Maritech

Escrow Account"), relating to the properties that were acquired, of $ 13 .1 million to be used for future P&A costs that may be incurred

on such properties. As of September 30, 2013, we have funded $11.3 million, leaving $1.8 million to be funded through February 2014.

In regards to the Merit Acquisition, we are required to establish an escrow account to secure the performance of our P&A

obligations and other indemnity obligations with respect to P&A and/or decommissioning of the acquired wells and facilities. We paid

$33 mi[ion in surety bonds at closing and are required to, over time, deposit in the escrow account an amount equal to $60 million,

which is to be paid in 30 equal monthly installments payable on the first day of each month commencing on June 1, 201 I - As of

September 30, 2013, we have funded $56.0 million, leaving $4.0 million to be funded through November 2013.

NOTE I()-GAIN ON IIWOLUNTARY COI{VERSION

High Island 443 A-2

On Septembe r 27,2012, an incident occurred on ow High Island 443 A-2 ST well which required the closing of the blind/shear

rams to propirly shut in and maintain control of the well due to several days of unsuccessful attempts to repair a small hydrocarbon

leak on i conductor riser. Additional surface diagnostics found the inner casing strings to be most likely compromised. On October 12,

2012, BSEE advised us to plug and abandon the well. We have well control insurance and pursued reimbursement for this incident.

Additionally, once the ffigi tsiana 4$ A-2 ST well was plugged, we started operations to sidetrack the High Island 443 A-5 well on

the same platform. The costs associated with the High Island 443 A-5 drilling are also insurance recoverable.

The claim was approved and paid by insurance underwriters. We recorded a receivable of $3. 1 million for reimbursement, after a

deductible of $0.5 million, under our insurance policy at December 3l,2Ol2 and received the funds during the first quarter of 2013. As

of September 30,20L3,we recorded a receivable of $0.3 million for additional reimbursement and received these final funds in

October 201 3 . The claim has been finalized. We received a total of approximately $24. 1 millioq net of the deductible, in cash for the

claim during 2013.

NOTE II-RELATED PARTY TRANSACTIONS

We pay for certain operating and general and administration expenses on behalf of Black Elk Energy, LLC. At both

Septembei 30, 2013 and Decembe r 31,2012, we had receivables from Black Elk Energy, LLC in the amount of $23 '430.

On Augrst 30, 2013, we consented to the assignment by Capital One Bank, N.A. and the other lenders of all of their rights and

obligations *d., o* Credit Facility to White Elk LLC, as Administrative Agent and Lender, and Resoruce Value Group LLC, as

Lender. Resource Value Group I.I.i is affrliated with Platinum. As part of this transactior; we paid a required $0.3 million purchase fee

on behalf of Platinum pursuant to the Loan Pwchase Agreement.

During 201 I , we entered into a contribution agreement with Platinurn. We also entered into additional contributions with (PPVA

(Equity)) and the Platinum Group in 2013. See Note 8.

On May 28,2013,FWS entered into an equipment lease agreement with Pea and Eigh Company,LLC ("Pea and Eigh"), a

related party of platinum. The lease began on July l, 2013 and is payable in monthly installments of approximately $3 5,000, maturing

on December 3l,z1l3,with an option to purchase the equipment for $ 1.5 million. As of Septemb er 30,2013, we have not purchased

all of the equipment. We currently have restricted cash of $0.6 million for the additional equipment to be purchased as well as advances

due to Pea and Eigh, which is included in "Accounts payable and accrued expenses".

In October 2010, Freedom Logistics LLC ("Freedom") was formed by Platinum, our majority equity holder, and Freedom IIHC

Management,LLC,the memben of which are Messrs. John Hoffman (our President and Chief Executive Officer) and David Cantu (a

former employee), for the purpose of holding certain aircraftequipment, including two helicopters. On October 8, 2010, we guaranteed

the loan that Freedom *"d to purchase two helicopters in the aggregate principal amount of $3.2 million. The loan was paid off in

December 2012 in connection with the sale of Freedom. Before the sale, Freedom provided us with aircraft services, which were

prepaid on a monthly basis. As of December 31 , 2012, we had a receivable of $0.3 million from Freedom. The receivable was paid on

February 26,2013.

l6
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NOTE I2-SUBSEQIIENT EVENTS

option to purchase Golden Gate Oil. on Novembe r 14,2013, we entered into a Purchase option Agreement with the owners of

Golden Gate Oil LLC pursuant to which we have the option to purchase 100% of the equity of Golden Gate for an aggregate purchase

price equal to $60 mill-ion plus the amount of any advan.., *ud. to Golden Gate by its members after october 29,2013 plus the

prio.iput, interest and fees outstanding under certain debt of Golden Gate. Golden Gate and its principal owner are affrliated with

Platinum.

The Golden Gate oit project is located in the Santa Maria oil Basin, santa Barbara, califomia' The Project is an in-fill

horizontal opportunity, targeting the highly fractured Monterrey Shale oil reservoir'

Letter of Cretlit Facility Amendment. on Novembe r 14, 2013, we entered into the Waiver and Tenth Amendment on our Letter

of Credit Facility to (l ) obtain waivers related to our financial covenants for the third quarter of 20n 3, (2) cap the outstanding principal

balance under the Letter of credit Facility at approximately $66.6 million, (3) no longer issue or renew existing Letters of credit and

(4) remove the hnancial covenant requirements and the restriction of asset sales.
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C AU TI O NA RY NO TE KE G AKD IN G F O RWARD -L O O KING S ruT E ME N TS

This Quarterly Report on Form 1 0-Q (this "Forrn 10-Q') contains forward-looking statements that are subject to a number of
risks and uncertainties, many of which are beyond our control. All statements, other than statements of historical fact included in this
Form 10-Q, regarding our strategy, future operations, financial position, estimated revenues and losses, projected costs, prospects,
plans and objectives of management are forward-looking statements. When used in this Form l0-Q, the words ,,could,";.believe,,,
"anticipate," "intend," "estimate," "expect," "may," "continue," "predict," "potential," "project" and similar expressions are intended to
identify forward-looking statements, although not all forward-looking statements contain such identifying *ordr. Fonvard-looking
statements may include statements that relate to, among other things, our:

. Financial data, including production, costs, revenues and operating income;

. Future financial and operating performance and results;

. Business strategy and budgets;

. Market prices;

' Expected plugging and abandonment obligations and other expected asset retirement obligations;

. Technology;

. Financial strategy;

. Amount, nature and timing of capital expenditures;

. Drilling of wells and the anticipated results thereof;

. Oil and natural gas reserves;

. Timing and amount of future production of oil and natural gas;

. Competition and government regulations;

. Operating costs and other expenses;

. Cash flow and anticipated liquidiry;

. Prospectdevelopment;

. Properfy acquisitions and sales; and

. Plans, forecasts, objectives, expectations and intentions.

These forward-looking statements are based on our current expectations and assumptions about future events and their potential
effect on us. While management believes that these forward-looking statements are reasonable as and when made, there can be no
assurance that future developments affecting us will be those that we anticipate. All comments concerning our expectations for future
revenues and operating results are based on our forecasts for ow existing operations and do not include the potential impact ofany
future acquisition. Our forward-looking statements involve significant risks and uncertainties (some of which are beyond ow confrol)
and assumptions that could cause actual results to differ materially from our historical experience and our present expectations or
projections. Known material factors that could cause our actual results to differ from those in the forward-looking statements are
described in "Item 1A. Risk Factors" in this Form 10-Q and ow 2012 Form 10-K.

These factors include risks summarized below:

Low and/or declining prices for oil and natural gas;

Oil and natural gas price volatility;

Risks associated with drilling, including completion risks, cost overuns and the drilling of non-economic wells or dry holes;

Ability to raise additional capital to fund future capital expenditures;

Ability to post additional collateral as required by surety companies;

Cash flow and liquidity;

Ability to find, acquire, market, develop and produce new oil and natural gas properties;

Uncertainties in the estimation of proved reserves and in the projection of future rates of production and timing of
development expenditures ;
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Geological concentration of our reserves;

Discoveryacquisition,developmentandreplacementofoilandnaturalgasreserves;

Operating hazards attendant to the oil and natural gas business;

Downholedrillingandcompletionrisksthataregenerallynotrecoverablefromthirdpartiesorinsurance;

potential mechanical failure or underperfornance of significant wells or pipeline mishaps;

potential increases inplugging and abandonment and other asset retirement costs as a result ofnew regulations;

Weather conditions;

Avaitability and cost of material and equipment;

Delays in anticipated drilling start-up dates;

Actions or inactions of third-parry operators of our properties;

Ability to find and retain skilled personnel;

Strength and hnancial res ources of competitors ;

Potential defects in title to our properties;

Federal and state regulatory developments and approvals, including the adoption ofnew regulatory requirements;

Losses possible from current litigation matters as a result of the explosion and fire on the west Derta 32-E Platform and other

future litigation;

Environmental risls;

Changes in interest rates;

Developments in oil and natural gas-producing counffies;

Events similar to those of September 11, 2001, Hurricanes Katrina, Rita, Gustav and Ike and the Deepwater Horizon

explosion;

possibre referrar to the Bureau of ocean Energy Management to revoke o'r status as an operator on all of oru existing

facilities pursuant ,o u t"*, received from BSEE on November 2I' 20121' and

Worldwide political and economic conditions'

Readers are cautioned not to place undue reliance on forward-looking statements, which speak only as of the date of this Form

r0-e. we undertake no responsibility to publicly rerease the results or any?wisions of our fonvard-looking statements after the date

they are made.

Shourd one or more of the risks or uncertainties described in "Item 1A. Risk Factors" in this Form 10-Q and our 2012 Form 10-K

occur, or should underlying assumptions p.orr. irr"orr.ct, our u"tour ,.rolt, uoo ptu* could differ materially from those expressed in

any forward-looking statement'

An forward-rooking statements, express or impried, included in this Form 10-Q are expressly qualified in their entirety by this

cautionary statement. This cautionary statement stroua also be considered in connection with any subsequent written or oral forward-

looking statements that we or persons acting on our behalf may issue'

Except as required by law, we undertake no obligations to update, revise or release any revisions to any forward.looking

statements to reflect events or circumstances-occurrin! after the date on which such staternent is made or to reflect the

occurrence of unanticipated events. New factors .-..!" from time to time, and it is not possible for us to predict all of these

factors. Further, we cannot assess the impact ofeach such factor on our business or the extent to which any factorsr or

combination of factors, may cause actual results to be materially different from those contained in any forward-looking

statement.
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Item 2. Management's Discussion and Analysis of Financial Condition and Results of Operations

The folowing discussion and analysis should be read in conjunction with the consolidatedfinancial statements and related notes

included ilsewhere in this Form l0-Q. The following discussion and analysis contains forward-looking statements that reflect our

funre plans, estimates, beliefs and expected performance. The forward-looking statements are dependent upon events, risl<s and
- 

unceriainties that may be outside our control. our actual results could differ materially from those discussed in these forward-looking

statements. Factors that could cause or contribute to such dffirences include, but are not limited to, the volatility of oil and natural

gas prices, production timing andvolumes, estimates of proved reserves, operating costs and capital expenditures, economic and

competitivi conditions, regutatory changes and other uncertainties, as well as those factors discussed in this Form l0-Q, particularly

in .Item IA. Risk Factorsi' and "Cautionary Note Regarding Forward-Looking Statements," all of which are dfficult to predict. As a

result of these risl<s, uncertainties and assumptions, the forward-Iooking events discussed may not occur.

Overview

We are an oil and gas company engaged in the acquisition, exploitation, development and production of oil and natural gas

properties. We seek to aJquire uoa .^ptoit properties with proved developed resewes, proved developed non-producing reserves and

prou"o undeveloped reserves. our strategy is to acquire and economically maximize properties that are currently producing or have the

potential to produce given additional attention and 
-apital 

resources. We are engaged in a continual effort to monitor and reduce

operuting expenses by finding opporfunities to safelylncrease efficiencies related to staffrng, transportation and operational procedures'

Moreover, our ability to accriately estimate and manage plugging and abandonment costs associated with potential acquisitions

increases the likelihood of achieving our target returns-on investrnent. Our management team has extensive engineering, geological,

geophysical, technical and operational expertise in successfully developing and operating properties in both our current and planned

areas of operation. As of september 30,t013,we held an aggregate net interest in approximately 490,370 gross (239,190 net) acres

under lease and had an interest in 1,059 gross wells, 268 ofwhich are producing.

we have financed ow acquisitions to date through a combination of cash flows provided by operating activities, borrowings

under lines of credit and the Noies, and capital conffibutions from our memben. our use of capital for acquisitions, exploitation and

development allows us to direct our capital resources to what we believe to be the most atlractive opportunities as market conditions

evolve. We have historically acquired froperties that we believe will meet or exceed our rate of return criteria. For acquisitions of

properties with additional development, exploitation and exploration potential, we have focused on acquiring properties that we expect

to operate so that we can control ihe timing and implementation of capital spending. In some instances, we have acquired non-operated

prop.rty interests at what we believe to be attractive rates ofreturn eitherbecause they provided a foothold in a new area ofinterest or

complunented our existing operations. we intend to continue to acquire both operated and non-operated properties to the extent we

believe they meet our return objectives. In additioq our willingness to acquire non-operated properties in new areas provides us with

geophysical and geologic data that may lead to further acquisitions in the same area, whether on an operated or non-operated basis'

Black Elk Energy offshore operations, LLC and Black Elk Energy Land operations, LLC were formed on November 20' 2007

as operaring subsidiarils of Black nlk nnergy, LLC. Black Elk Energy, LLC subsequently assigned its interests in Black Elk Energy

Luni Operations, LLC to Black Elk Energy Offshore Operations, LLC. Black Elk Energy Offshore Operations, LLC currently has

three wiolly owned domestic subsidiaries: (i) Black Eli Energy Land Operations, LLC, which is a guarantor under our Indenture'

(ii) Black Elk Energy Finance Corp., which is the co-issuer of the Notes and (iii) Freedom Well Services, LLC' Neither Black Elk

in"rgy Land operations, LLC noiBlack Elk Energy Finance corp has any material assets or operations. Black Elk Energy, LLc owns

a minority interest in Black Elk Energy Offshore Operations, LLC'

We seek to acquire assets in our areas offocus from oil and gas companies that have determined that such assets are noncore and

desire to remove them from their producing properfy porfolio or have made strategic decisions to deemphasize their offshore

operations. prior to an acquisition, we perform stringent structural engineering tests to determine whether the reservoirs possess

potential upside. Each opportunity is presented, catalogued and graded by our management and risked appropriately for the overall

impact to our ComPanY.

We have historically grown our business through third-parfy acquisitions, including the acquisition of our f,rrst held, South

Timbalier g, in 2008, *nictr *us followed by an additional field acquisition, West Cameron 66, the W&T Acquisition in 2009' the

Chroma and Nippon Acquisitions in 2010 and the Maritech and Merit Acquisitions in 2011'

Our revenue, profitability and future growth rate depend significantly on factors beyond our control, such as economic, political

and regulatory deveiopments, and environmental hazards, as well as competition from other sources of energy. Oil and natural gas

prices historically havl been volatile and may fluctuate widely in the future. Sustained periods of low prices for oil
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or natural gas could materially and adversely affect our financial position, our results ofoperations, the quantities ofoil and natural gas

reserves that we can economically produce and our access to capital. Prices for oil and natural gas can fluctuate widely in response to
relatively minor changes in the global and regional supply of and demand for oil and natural gas, market uncertainty, economic
conditions and a variety ofadditional factors. Since our inception, commodityprices have experienced significant fluctuations.

From time to time, we use derivative hnancial instruments to economically hedge a portion of our commodity price risk to
mitigate the impact of price volatility on our business. Our average prices that reflect both the before and after effects of our realized
commodity hedging transactions for the three and nine months ended September 30, 2013 and20l2 are shown in the table below.

Three Months Ended
September 30,

Nine Months Ended
September 30,

2013 2012 2013 20t2

oit:
Average price before effects ofhedges ($lSUl)rtl

Average price after effects of hedges ($/BbD

Average price differentials(2)

110.41 $

102.01

4.59

102.92 $

103.06

10.76

108.24 $

103.41

10.07

3.74 $

4.07

0.19

3.06 $

3.80

0.18

3.8s $

4.18

0.r6

2.63

3.64

0.09

$ t0'7.93

105.99

11.81

Gas:

Average price before effects ofhedges ($/lvlcf)it)

Average price after effects ofhedges ($/Ivlcf;

Average price differentials(2)

$

(1) Realized oil and natural gas prices do not include the effect ofrealized derivative contract settlements.
(2) Price differential compares realized oil and natural gas prices, without giving effect to realized derivative conffact settlements,

to West Texas Intermediate crude index prices and Henry Hub natural gas prices, respectively.

Oil and natural gas prices remain unstable and we expect them to remain volatile in the future. Factors affecting the price of oil
include worldwide economic conditions, geopolitical activities, worldwide supply disruptions, weather conditions, actions taken by the

Organization of Petroleum Exporting Countries and the value of the U.S. dollar in international currency markets. Facton affecting the
price of natural gas include North American weather conditions, industrial and consumer demand for natural gas, storage levels of
natural gas and the availability and accessibility of natural gas deposits in North America.

In order to mitigate the impact of changes in oil and natural gas prices on our cash flows, we are a parly to hedging and other
price protection contracts, and we intend to continue entering into such transactions in the future to reduce the effect ofoil and natural

gas price volatility on our cash flows. Currently, our risk management program is designed to hedge a significant portion of our
production to assure adequate cash flow to meet our obligations. If the global economic irstability continues, commodity prices may be

depressed for an extended period oftime, which could alter our development plans and adversely affect our growth sffategy and our
ability to access additional funding in the capital markets.

The primary factors affecting our production levels are capital availability, the success of ow drilling program and our portfolio
of well work projects. In addition, we face the challenge of natural production declines. As initial reservoir pressures are depleted,

production from a given well decreases. We attempt to overcome this natural decline primarily through drilling ow existing
undeveloped reserves and enhancing our current asset base. Our future growth will depend on our ability to continue to add reserves in
excess ofproduction and to bring back to production or increase production on wellbores that are currently not productive or not being
optimized. Our ability to add reserves though drilling and well work projects is dependent on our capital resowces and can be limited
by many factors, including ow ability to timely obtain drilling permits and regulatory approvals. Any delays in drilling, completing or

connecting our new wells to gathering lines will negatively affect our production, which will have an advene effect on our revenues

and, as a result, cash flow from operations.

We focus our efforts on increasing oil and natural gas reserves and production while controlling costs at a level that is appropriate

for long-term operations. Our future cash flows from operations are dependent upon ow ability to manage our overall cost structure.

Recent Events

Potential Sale of Class B Units

On September 16,2013, we entered into a Subscription Agreement with Asiasons Capital Limited ("Asiasons") for the sale of
9,960,159 of ow Class B Units for an aggregate purchase price of approximately US$50 million (based on a fixed price for Asiasons

ordinary shares of 1.1948 Singapore Dollars and a fixed exchange rate of one U.S. Dollarto 1.27 Singapore
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Dollars). The Subscription Agreement provides that Asiasons will pay for the Class B Units by issuing 53,146,970 ordinary shares in
Asiasons to us and will also issue an aggregate of 3,482,386 ordinary shares to Jett Capital Advisors LLC as a broker,s fee in
connection with the transaction. The ordinary shares of Asiasons are listed on the Singapore Exchange Securities Trading Limited
(SGX Symbol: 5ET).

The issuance of the Class B Units and the closing of the transaction are subject to customary closing conditions, including
satisfactory completion by us and by Asiasons offinancial, legal and operational due diligence on the other parfy, board approvals,
accuracy of representations and warranties, and listing approval of the ordinary shares on the Singapore Exchange.

We have been inforrned that the Singapore Exchange has notified Asiasons that it does not have sufficient authority to issue the
ordinary shares to us as contemplated by the Subscription Agreement. The Subscription Agreement has not been terminated, but the
proposed sale of Class B Units on the terms set forth in the Subscription Agreement is unlikely to occur. We are engaged in discussions
with Asiasons to deterrnine whether the parties can reach agreement on the terms of a new investment.

Safely and Environmental Management Systems (,,SEMS,,) Audit

On January I7 , 2013, we commenced a Bureau of Safety and Environmental Enforcement ("BSEE") directed Independent Third
Parly SEMS Audit. The audit was conducted by M&H Energy Services ("M&H") in three phases: documentation, implementation and
offshore facilities, During the offshore phase, 19 platforms were audited for SEMS compliance. BSEE participated as observen in
portions ofeachphase.

Phase I started with a request from M&H to provide SEMS Program Manual and all documents incorporated by reference. These
documents were reviewed for compliance with the requirements of 30 CFR Part 250 Subpart S and AFI RP 75 (incorporated by
reference). Phase 2 kicked off on February 13,2013 with a review of preliminary findings from Phase I and an analysis of SEMS
records and documentation to determine how effectively the SEMS was implemented. The Phase 3 Offshore Audit started on March 4,
2013 and covered 19 platforrns across our Gulf of Mexico asset areas (East, Cenffal, and West). The final audit phase was completed
on March 13,2013. The Audit Closeout Meeting occurred on March 25,2013 on schedule with the plan submitted to BSEE. We
submitted the Final Audit Report to BSEE on April 10,2013. The Corrective Action Plan ("CAP") was submitted to BSEE on
April 11, 2013. We received a letter from BSEE on April 24,2013 stating that the review was complete and that ow SEMS meets the
intent of the regulations and policies provided that the CAP is implemented in accordance with the SEMS Audit Report. On September
27,2013 Black Elk advised BSEE that our SEMS CAP was complete.

Performance Improvement Plan ("PIP ")

On November 21,2012, BSEE sent us a letter requiring us to take certain actions and to improve our perforrnance. The letter
made reference to, among other things, the explosion and fire that occurred on olu West Delta 32-E platform on November 16,2OlZ,
(the 'November 16,20l2lncident"). BSEE stated in the letter that if we did not improve our performance, we would be subject to
additional enforcement action up to and including possible referral to the Bweau of Ocean Energy Management ("BOEM") to revoke
our status as an operator on all of our existing facilities. We have undertaken the actions BSEE required of us in the Novemb er 2l letter
and have been regularly reporting our progress on those required improvements to BSEE. We have submitted a PIP to BSEE that
identifies corrective action items to improve safety peformance in offshore operations. The primary components of the PIP address:

. Independent Third-Party SEMS Audit

. Enhanced ovenight of work on our operated platforms

. Hazard Recognition

. Compliance

. Reduction of Incidents of Non-Confornance (fNCs)

. Stop Work Authority

In a meeting held at the BSEE Regional Offrce on October 30,2013, BEEOO shared with BSEE representatives that
implementation of corrective actions (1 8 elements and 58 tasks) associated with the PIP has been 100% completed. Other essential
work control processes such as our Project Execution Plans and Contractor Bridging Agreements have been improved to provide better
guidelines and procedures for hazard assessment and work controls. Training inHazard Recognition, National Pollutant Discharge
Elimination System ("NPDES"), Job Safety Analysis ("JSA") and Stop Work Authority ("SWA") will be ongoing and has been
incorporated into our training matrix.
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Based on the receipt of requested work and operation permits along with our interactions with BSEE and our corrective actions

discussed above, we believe that we have improved our safety and compliance performance'

High Island 443 A-2

on Septembe r 27 , 2012, an incident occurred on our High Island 443 A-2 ST well which required the closing of the blind/shear

rams to properly shut in and maintain control of the well due to several days of unsuccessful attempts to repair a small hydrocarbon

leak on a conductor riser. Additional surface diagnostics found the inner casing strings to be most likely compromised' On October 12,

2012, theBSEE advised us to plug and abandon the well. We have well control insurance and pursued reimbursement for this incident

and the claim was approved. Additionally, once the High Island 443 A-2 ST well was plugged, we started operations to sideffack the

High Island 443 A-swell on the same platform. The costs associated with the High Island 443 A-5 drill are also insurance recoverable'

we recorded a receivable of $3.1 million for reimbursement, after a deductible of $0.5 millior\ under our insurance policy at

December 3l,21lzand received the funds during the first quarter of 2013. As of September 30, 2013, we recorded a receivable of $0'3

million for reimbunement and received these funds in octoter 2013. The claim has been finalized. we received a total of

approximately $24.1million, net of the deductible, in cash for the claim.

Capital Contributions

In the first quarter of 2013, we entered into contribution agreements with PPVA (Equity) and Platinum Partners Black Elk

opporrunities Fund LLc (.,ppBE") or entities designated uy rnnE (together, the "Platinum Group") pursuant to which we have issued

50 million additional class E Units and 3.g million additional class B Units to the Platinum Group for an aggregate offering price of

$50.0 million. In addition, we also agreed to issue an additional 43 million class E units in exchange for $30'0 million of outstanding

class D preferred units and $13.0 million of paid-in-kind dividends. The class E units will receive a preferred return of 20% per

annum, which will increase from and after March 25, z0l4 to 36%per annum (such date as determined by our Fifth Amendment to

Second Amended and Restated Limited Liability operating Agreement). For the nine months ended September 30, 2013, we issued an

additional amount of class E units of approximately i2.0 million as paid-in-kind dividends to the holders of class E Units'

Operating Agreement Amendment

On April g, Zll3,we entered into the Fifth Amendment to Second Amended and Restated Operating Agreement of Black Elk

Energy offshore operations, LLC (the ..Fifth Amendment") to (l) revise and confirm the order and manner of distributions to our

members and (2) permit the issuance of class E units in an aggregate amount not to exceed $95.0 million and the issuance of class B

Units in connection with such Class E Units in an aggregate amount not to exceed 3,800,000 units before giving effect to any

capitalized class E preferred retum, for cash or properly capital conffibutions.

On May 3, Zll3,we entered into the Sixth Amendment to Second Amended and Restated Operating Agreement of Black Elk

Energy offshore operations, LLC (the ,,Sixth Amendment") to (1) establish the pal.rnent of the class E Preferred Return to be paid in

kind at the end of each calendar quarter to holders of record on that date unless we, with the consent of the Platinum Manager, elect to

pay the class E preferred Returnln cash and (2) establishNew Mountain Finance Holdings, LLC as a class E Member and, in the

event that we do not file required reports with tie u.S. Securities and Exchange commission, provide them with rights as an observer

to the Board (as such term is definei by the Sixth Amendment). Additionally, pursuant to the sixth Amendment, for so long as any

class E preferred Units are outstanding, we cannot, without the written consent of the class E Members, issue any equity instruments'

including any additional classes of prefened units, ihat have rights, privileges or priorities that are equal or superior to the rights,

privileges, or priorities of the existing Class E Preferred Units'

Letter of cretlit Facility Amendment and credit Facility Amendments

on August 15,zll3,we entered into a Limited waiver, Ninth Amendment to ktter of credit Facility Agreement to (l) obtain

waivers related to certain covenants in the Letter of credit Facility for the fiscal quarter ended June 30, 2013, (2) reduce the

commifinents and cap the outstanding principal balance under the Letter of credit Facility at approximately $105'7 million and

(3) reduce the maximum principal amount available under the Third Amended and Restated Note dated November 8,2012 from $200'0

million to approximately $105.7 million.

On August 30,20l3,we consented to the assignment by Capital One Bank N.A. and the other lenden of all of their rights and

obligations under our credit Facility to white Elk LLc, as Administrative Agent and Lender, and Resource value Group LLc, as

Lender. Resource Value Group LLC is affiliated with Platinum'

on August 30,2013,we entered into a Limited waiver and Eleventh Amendment to our Credit Facility to (l) obtain waivers

related to our financial covenants for the third and fourth quarters of 20 I 3, (2) extend the maturity date under the Credit Facility to

January l, 201 5, (3) increase the Applicable Margin under the Credit Facility by one percent (for a total
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increase of two percent when combined with the one percent increase pursuant to the Eighth Amendment), (4) maintain the borrowing
base at $25 million, subject to the right of Resource Value Group LLC to require the Administrative Agent to increase the borrowing
base up to a madmum of $50 million, and (5) waive our right and the right of the Lenders to request or obtain a borrowing base
redetermination prior to the fint scheduled redetermination date Ln2014. The borrowing base under the Credit Facility was increased
to $35 million on September 30, 2013 and as of that date we had $35 million outstanding. Subsequently, the borrowing base was
increased to $47 million on October 15, 2013 . As of Novemb er 14, 2013 , we had $45 million drawn on the Credit Facility.

On November 14,2013, we entered into the Waiver and Tenth Amendment on our Letter of Credit Facility to (l) obtain waivers
relatedtoourfinancialcovenantsforthethirdquarterof20l3, (2)captheoutstandingprincipalbalanceqndertheLetterofCredit
Facility at approximately $66.6 millioq (3) no longer issue or renew existing Letters of Credit and (4) remove the financial covenant
requirements and the restriction ofasset sales.

Drilling Update

We successfully completed seven wells and had one drilling rig on a non-operated properfy as of September 30, 2013. All of the
completed wells encountered pay equal to or above ow expectations. Our rig activity dwing the remainder of 2013 will be dependent
on oil and gas prices. Accordingly, our rig count may increase or decrease.

Liquidity Risks and Uncertainties

As shown in the accompanylng consolidated financial statements, we had a net working capital deficit of approximately $(149.6)
million at September 30,2013. The combination of restricted credit availability, lower production since the fourth quarter of 2012, our
drilling program, settlement of our plugging and abandonment ("P&A") liabilities and additional collateral requirements related to the
surefy bonds that secure our P&A obligations led to significant reductions in our working capital in the fourth qwrrter of 2012 and the
fint nine months of 20 1 3 . To increase liquidiry we stretched accounts payable, aggressively pursued accounts receivable and sold
assets. We continue to optimize our production portfolio and recommenced ow drilling program in the fourth quarter of 2012, which is
substantially complete for 2013. We have completed six operated wells and two non-operated wells in 2013. We expect to drill or
complete two non-operated wells during the fourth quarter of 2013. To fund our drilling progmms and operations, we expect to
confinue to raise additional capital over the next several years. To improve our access to funding, on August 30,2013,we consented to
the assignment by Capital One Bank, N.A. and the other lenders of all of their rights and obligations under our Credit Agreement,
dated as of December 24,2010 (the "Credit Facility"), to White Elk LLC, as Administrative Agent and Lender, and Resource Value
Group LLC, as Lender. Resource Value Group LLC is affiliated with ow majority owrer, Platinum Partners Value Arbitrage Fund L.p.
Also, we are evaluating additional potential asset sales of core and non-core assets to optimize our portfolio and normalize the age of
our accounts payable. On March 26,2013, we sold four producing fields to Renaissance Offshore, LLC for approximately $52.5
million subject to norrnal adjustrnents. A portion of the proceeds from the sale were used to reduce the amount borrowed under the
Credit Facility by $36 million and the remainder has been and will be used for general corporate purposes. Cash collateral securing
surety bonds of approdmately $9.0 million related to the sold properties were released and received in the third quarter of 2013. The
remainder ofthe cash collateral securing surety bonds for the sold properties was used to increase the collateral with the surety
companies relating to bonds that had previously been issued to satisfy the bonding and security requirements of the BOEM. We sold an
additional interest in one field to Renaissance on July 31,2013 for $10.5 million subject to norrnal adjustrnents.

Ow primary use of capital has been for the acquisifion, development and exploitation of oil and natural gas properties, settlement
of our P&A as well as providing collateral to secure our P&A obligations. As we plug aird abandon certain fields and meet the various
criteria related to the corresponding escrow accounts, we expect to release funds from the escrow accounts. Also, ow letters ofcredit
with Capital One are backed entirely by cash. We use letters of credit to back a portion of ow surety bonds for P&A obligations.

On August 30,2013, we entered into a Limited Waiver and Eleventh Amendment to our Credit Facility to (1) obtain waivers
related to our financial covenants for the third and fourth quarters of2013, (2) extend the maturity date under the credit facility to
January I,2015, (3) increase the Applicable Margin under the Credit Facility by one percent (for a total increase of two percent when
combined with the one percent increase pursuant to the Eighth Amendment), (4) maintain the borrowing base at $25 million, subject to
the right of Resource Value Group LLC to require the Administrative Agent to increase the borrowing base up to a maximum of $50
million, and (5) waive our right and the right of the Lenders to request or obtain a borrowing base redetermination prior to the first
scheduled redetermination date in20l4. The borrowing base under the Credit Facility was increased to $35 million on September 30,
2013 and as of that date we had $35 million outstanding. Subsequently, the borrowing base was increased to $47 million on October
15,2013. As of November 14,2013, we had $45 million drawn on the Credit Facility.
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As of September 30,2013, we were in compliance with all covenants under the Indenture. We believe anticipated capital
expenditures in 2013 will exceed the amount provided for in a covenant regarding madmum capital expenditwes. However, the

Indentwe also provides that we may use proceeds from the sale of assets for capital expenditures that we believe is not limited by the

previously referenced capital expenditure covenant. In the event oru interpretation ofthe Indenture is not upheld or ifow cash proceeds

from the sale of assets are not sufficient to reduce our capital expenditures to a level that makes us compliant with the maximum capital
expenditure covenant, we have the option under the Indenture to redeem the Notes, beginning December I, 2013 , at a redemption price
of 106.875% of par plus accrued interest and may seek to redeem the Notes; however, there can be no assurance that we will have

suffrcient funds to do so. We also have the option to solicit a waiver from the holders of the Notes. In these circumstances, absent a

waiver and following notice to us ofthe default and lapse ofthe 30-day grace period as provided in the Indenture, the Indenture trustee

or the holden of at least 25% in aggregate principal amount of the Notes would have the right to declare all the Notes to be due and

payable immediately. A default under the Indenture covenant could also result in a cross-default under ow credit facility.

We are currently evaluating new sources of liquidity including, but not limited to, accessing the debt capital markets and

potential asset sales of non-core and core properties to optimize our portfolio. The accompanying financial statements do not include
any adjustrnents related to the recoverability and classification of recorded assets or the amount and classifications of liabilities that
might result from the uncertainty associated with our ability to meet our obligations as they come due. For additional information,
please see "Risk Factors" under Item 1A ofthis Form l0-Q.

Our capital budget may be adjusted in the future as business conditions warrant and the ultimate amount of capital we expend

may fluctuate materially based on market conditions and the success of our drilling program as the year progresses. The amount,

timing and allocation of capital expenditwes are largely discretionary and within our control. If oil and natural gas prices decline or

costs increase significantly, we could defer a significant portion of our budgeted capital expenditures until later periods to prioritize

capital projects that we believe have the highest expected rehrns and potenfial to generate near-term cash flows. We routinely monitor
and adjust our capital expenditures in response to changes in prices, availability offinancing, drilling and acquisition costs, industry

conditions, the timing ofregulatory approvals, the availability ofrigs, success or lack ofsuccess in drilling activities, contractual

obligations, internally generated cash flows and other factors both within and outside ow control. Our planned operations for the

remainder of2013 reflect our expectations for production based on actual production history and new production expected to be

brought online, the continuation of commodity prices near current levels and the higher cost of servicing our additional financing and

other obligations.

Our cash flow projections are highly dependent upon mrmerous assumptions including the timing and rates of production from
our wells, the sales prices we realtze for our oil and natural gas, the cost to develop and produce our reserves, our ability to monetize

our properties and future production through asset sales and financial derivatives, and a number of other factors, some of which are

beyond our control. Our inability to increase near-term production levels and generate sufficient liquidity through the actions noted

above could result in our inability to meet our obligations as they come due which would have a material adverse effect on our

financial position, results ofoperation and cash flows. In the event we do not achieve the projected production and cash flow increases,

we will attempt to fund any short-term liquidity needs through other financing soruces; however, there is no asswance that we will be

able to do so in the future if required to meet any short-terrn liquidity needs.

Our estimates ofproved oil and natural gas reserves and the estimated future net revenues from such reserves are based upon

various assumptions, including assumptions relafing to oil and natural gas prices, drilling and operating expenses, capital expenditures,

taxes and availability of funds. The estimation process requires significant assumptions in the evaluation of available geological,
geophysical, engineering and economic data for each reservoir. Therefore, these estimates are inherently imprecise and the quality and

reliability of this data can vary. Estimates of our oil and natural gas reserves and the costs and timing associated with developing these

reserves are subject to change, and may differ materially from our actual results. A substantial portion ofour total proved reserves are

undeveloped and recognition ofsuch reserves requires us to expect that capital will be available to fund their development. The size of
our operations and our capital expenditures budget limit the number of properties that we can develop in any given year and we intend
to continue to develop these reserves, but there is no assurance we will be successful. Development of these reserves may not yield the

expected results, or the development may be delayed or the costs may exceed our estimates, any of which may materially affect our

financial position, results of operations, cash flows, the quantity of proved reserves that we report, and our ability to meet the

requirements of our financing obligations.

Our current production is concentrated in the Gulf of Mexico, which is characterized by production declines more rapid than

those ofconventional onshore properties. As a result, we are particularly vulnerable to a near-term severe impact resulting from
unanticipated complications in the development of, or production from, any single material well or infrastructure installation, including

lack ofsuffrcient capital, delays in receiving necessary drilling and operating permits, increased regulation, reduced access to

equipment and services, mechanical or operational failures, and severe weather. Any unanticipated significant disruption to, or decline

in, our curent production levels or prolonged negative changes in commodity
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prices or operating cost levels could have a material adverse effect on our financial position, results ofoperations, cash flows, the
quantity of proved reserves that we report, and our ability to meet our commitments as they come due.

Oil and natural gas development and production in the Gulf of Mexico are regulated by the BOEM and BSEE of the DOI. We

cannot predict future changes in laws and regulations governing oil and gas operations in the Gulf of Mexico. New regulations issued
since the Deepwater Horizon incident in 20 1 0 have changed the way we conduct our business and increased our costs of developing
and commissioning new assets. Should there be additional significant futwe regulations or additional statutory limitations, they could
require further changes in the way we conduct our business, further increase our costs of doing business or ultimately prohibit us from
drilling for or producing hydrocarbons in the Gulf of Mexico.

As an oil and gas company, our revenue, profitability, cash flows, proved reserves and future rate ofgrowth are substantially
dependent on prevailing prices for oil and natural gas. Historically, the energy markets have been very volatile, and we expect such
price volatility to continue. Any extended decline in oil or gas prices could have a material adverse effect on our financial position,
results of operatiors, cash flows, the quantities of oil and gas reserves that we can economically produce, and may restrict ow ability to
obtain additional financing or to meet the contractual requirements of our debt and other obligations.
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How We Evaluate Our OPerations

we use a variety of financial and operational measures to assess ow overall performance. Among these measures are

(1) volumes ofoil ani natural gas produCed, (2) oil and natural gas prices realized, (3) per unit operating and administrative costs

and (4) Adjusted EBITDA (as defined in the following table)'

The following table contains certain financial and operational data for each ofthe three and nine months ended September 30,

2013 and20l2:
Nine Months Ended

September 30,

2013 2012 20t3 20t2

Three Months Ended
September 30,

Average daily sales:

oil (Bopd)

Natural gas (McfPd)

Plant products (Ga$d)

Oil equivalents (BoePd)

Average realized pricesG)3

oil ($/Bbl)

Natwal gas ($/NIcf)

Plant products ($/Gallon)

Oil equivalents ($/Boe)

Costs and Expenses:

Lease operating expense ($/Boe)

Production tax expense ($lBoe)

General and administrative expense ($/Boe)

Net loss (in thousands)

Adjusted EBITDA(2) (in thousands)

$

4,969

36,595

16,484

ll,46l

102.01

4.07

0.96

s8.62

48.36

0.16

9.12

(18,415)

9,126

5,357

47,177

34,206

14,034

103.06

3.80

0.91

54.35

3 3.95

0.15

6.43

(32,5',75)

l'7,233

4,617

38,149

24,397

I 1,556

103.41

4.18

0.88

s6.97

44.t5

0.15

8.95

(74,145)

25,'.122

5,595

51,075

38,900

15,033

105.99

3.64

1.04

54.49

3t.82

0.1 8

5.02

(16,712)

70,943

$ $

(1) Average realized prices presented give effect to ow hedging

(2) Adjusted EBITDA is defined as net loss before interest expense' net, surety and letter of credit fees, West Delta 32 costs,

unrealized loss (gain) on derivative instruments, accretion of asset retirement obligations, depreciation, depletion, and

amortization, impairment of oil and gas properties, gain on involuntary conversi on of assets and loss (gain) on sale of assets'

Adjusted EBITDA is not a measure of net loss or cash flows as determined by GAAP, and should not be considered as an

alternative to net loss, operating loss or any other performance measures derived in accordance with GAAP or as an altemative

to cash flows from operating activities as a measure of our liquidity' We present Adjusted EBITDA because it is frequently used

by securities analYsts, investors and other interested parties in the evaluation of high-Yield issuers, many of whom Present

Adjusted EBITDA when reporting their results. Adjusted EBITDA has limitations as an analytical tool, and you should not

consider it in isolatiorl or as a substitute for analysis ofour operating results or cash flows as reported under GAAP' Because of

these limitations, Adjusted EBITDA should not be considered as a measure ofdiscretionary cash available to us to invest in the

growth of our business. Our presentation of Adjusted EBITDA should not be construed as an inference that our future results

will be unaffected by unusual or nonrecurring

Adjusted EBITDA.

items. A reconciliation table is provided below to illustrate how we derive
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Net loss

Adjusted EBITDA
Reconciliation of Net loss to Adjusted EBITDA
Net loss

Interest expense, net

Surety and letter ofcredit fees

West Delta 32 costs

Unrealized loss (gain) on derivative insffuments

Accretion of asset retirement obligations

Depreciation, depletion and amortization

Impairrnent of oil and gas properties

Gain on involuntary conversion of assets

Provision for doubtful accounts

Loss (gain) onsale ofassets

Adjusted EBITDA

2013.09,30-10Q

Three Months Ended
September 30,

Nine Months Ended
September 30,

20L3 2012 2013 2012

$

$

(18,41s) $

9,126 $

(18,41s) $

6,813

2,458

4,702

5,r43

4,458

10,027

402

(7,194)

308

424

(in thousands)

(32,s7s) $ (74,145) $

17,233 $ 25,722 $

(t6,7t2)

70,943

$ (32,575) $

6,601

l,g3g

16,r29

9,256

12,302

3,691

(74,14s) $

19,293

7,0r7

12,397

5,989

19,551

32,727

55,779

(t7,827)

308

(35,367)

(t6,7t2)

19,435

4,709

(7,375)

27,228

36,546

6,992

120

$ 9,126 $ 17,233 $ 25,722 $ ',70,943
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The following table sets forth certain information with respect to oil and gas operations for the three and nine months ended

September 30, 2013 and 2012:

Three Months Ended September 30' 2012 Nine Months Ended Septembet 30,20L2

20t3 2012 Change oh Change 2013 20L2 Change 7o Change

PRODUCTION:

oil (MBbl)

Natwal gas (MMcf)

Plant products (MGal)

Total (MBoe)

REVENUES:

Oil sales

Natural gas sales

Plant product sales and other
revenue

Realized (loss) gail on derivative
financial instruments

Unrealized (loss) gain on derivative
financial instruments

Other revenues

TOTAI REVENUES

OPERATING EXPENSES:

Lease operating

Production taxes

Workover

Exploration

Depreciation, dePletion and
amorhzatlon

Impairment of oil and gas

properties

General and administrative

Gain on involutarY conversion of
asset

Accretion of asset retirement
obligations

Loss (gain) on sale of assets

Other operating expenses

TOTALOPERATING

457

3,36'l

t,5l'7

1,054

493

4,340

3,t4'7

t,291

(36)

(e73)

(1,630)

(23'7)

(7)%

(22)%

(s2)%

(18)%

-%
(5)%

(4e)%

(183)%

(68)%

r30 %

1,260

10,415

6,660

3,15 5

$ 136,415

40,046

5,831

(2,s'73)

(s,e89)

1,5 33

13,99s

10,659

4,tr9

t65,441

36,'754

1 1,079

I 1,1 89

7,375

(273)

(3,s80)

(3,eee)

(e64)

s (2e,026)

3,292

(s,248)

(13,7 62)

(1 3,364)

8,327

10,1 13

(25s)

(3,1 73)

(r,24e)

(3,8 19)

48,78'l

'7,582

(t7,82't)

(7,6'17)

(3s,487)

5,117

(18)%

(26)%

(38)%

(23)%

(r8)%

9%

(47)%

(r23)%

(181)%

r03 %

$ 50,479 $

12,600

r,45'.7

(2,72s)

(s,143)

7,089

50,"t21

13,289

2,876

3,284

(1 6,129)

3,084

g (242)

(68e)

(1,41e)

(6,ooe)

1 0,986

4,005 16,389 8,062

63,75'1 57,125 6,632

7,t55

(1e)

(3,36'7)

(311)

(2,27s)

(3,27e)

1,320

(7,te4)

(4,798)

424

2,704

12% 190,119 239,900 (49,781) (2t)%

50,995

t73

1,028

t0,027

402

9,621

(7,re4)

4,458

424

2,704

43,840

t92

4,395

311

t2302

3,681

8,301

9,256

t6%

(10)%

(77)%

(100)%

(18)%

(8e)%

16%

100%

(s2)%

100%

100%

I 4i,168

489

7,312

32,'.|2'7

55,'1'.79

28,250

(r7,827)

19,55 1

(3s,367)

5 t'7

131,055

744

10,485

t,249

36,s46

6,992

20,668

27,228

r20

8%

(34)%

(30)%

(r00)%

(10)%

698%

37%

t00%

(28)%

(2e,s73)%

t00%

E)GENSES 72,638 82'2'78

(LOSS) INCOME FRoM oPERATIoNS (8,881) (25,t53)

OTHER INCOME (EXPENSE) :

Interest income

Miscellaneous expense

I-nterest expense

TOTAL OTHER EXPENSE,
NET

NET LOSS (INCOME)

(e,640)

t6,272

30 11 19

(2,674) (ele) (1,75s)

(6,8e0) (6,si4) (376)

(9,534)

$ (18,4i5)

(r2)% 23'1,199 23s,087 2,tt2 t%

(6s)%

173 %

r9r %

6%

28%

(43)%

305 (224)

(2,408) (s,2r2)

(1e,422) (104)

(2r,s2s) (5,s40)

$ (16,712) $ (s7,433)

(73)%

2t6%

l%

26%

344 %

(47,080) 4,813 (5 1,8e3) (1,078)%

81

('/,620)

(r9,s26)

(27,06s)

$ (74,14s)

('7,422) (2,rr2)

$ (32,s75) $ 14,160

Production

Oil and natursl gas production. Total oil, natural gas and plant product production of 1,054 MBoe and 3,155 MBoe decreased

237 NIBoe, or lgyo, and,964 MBoe, or 23oL,respectively, during the three and nine months ended September 30, 2013 compared to the

same periods inZ1IZas a result of downtime in the fields requiring hot worh which was delayed due to the BSEE requirements for

appro;al after the West Delta 32 incident, pipeline repairs, and the asset field sales to Renaissance on March 26, 2013 and July 3 1,
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201 3 . The year-to-date variance was also a result of a longer winter weather season. Production volumes wete 45Yo oil and natural gas

liquids ('NGLs") and, 55o/o natural gas in the nine months ended September 30,2013.

Revenues

Totsl revenues. Total revenues for the three and nine months ended September 30, 2013 of $63.8 million and $190.1 million

increased $6.6 million, or l2o/o,and decreased $49.8 million, or 2l%o, respectively, over the comparable periods rn'2012'

Revenues, excluding the realized and unrealized revenues from commodity hedge contracts, increased $1.7 million, ot 2o/o, and

decreased $22.7 million, or l0o/o, respectively, for the three and nine months ended September 30, 2013 compared to

29
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the same periods in20l2. The increase for the quarter was related to our consolidation of Freedom Well Services, LLC in 2013 and

higher oil, gas and plant product prices partially offset by lower oil, gas, and plant product production. The year-to-date decrease was

primarily a result of lower oil, gas and plant product production and lower plant product prices partially offset by higher oil and gas

prices and the consolidation of Freedom Well Services, LLC.

We entered into certain oil and natural gas commodity derivative contracts in 2013 and 2012. We realized (losses) gains on these

derivative contracts in the amounts of $(2.7) mitlion and $(2.6) million for the three and nine months ended September 30, 2013,

respectively, and $3.3 million and $ 1 1.2 million for the three and nine months ended Septemb er 30, 2012, respectively. We recognized

unrealized gains (losses) of $(5.1) million and $(6.0) million for the three and nine months ended Septemb er 30,2013, respectively,

and $(16.1) mitlion and $7.4 million in the same periods of 2012.

Excluding hedges, we realized average oil prices of $ I 10.41 per barrel and $ 108.24 per barrel and gas prices of $3.74 per Mcf
and $3.85 per Mcf for the three and nine months ended September 30, 2013, respectively. For the same periods in20l2, excluding

hedges, we realized average oil prices of $ 102.92 per barrel and $107.93 per barrel and gas prices of $3.06 per Mcf and $2.63 per Mcf,

respectively. We expect commodity prices to remain volatile in the future.

Operating Expenses

Lease operating costs. Our lease operating costs for the three and nine months ended Septemb er 30,2013 were $51.0 million, or

$4g.36 per Boe, ana $t+t.Z million, or $44.75 per Boe. For the three and nine months ended September 30,2012, our lease operating

costs were $43.8 miltion, or $33.95 perBoe, and $131.1 million, or $31.82 per Boe, respectively. Lease operating expenses increased

by $7.2 million and $10.1 million for the three and nine months ended Septemb er 30,2013, respectively, compared to the same periods

in21l2,primarily as a result of the West Delta32lncident. The increase in cost per Boe dwing 2013 was primarily atffibutable to

decreased production.

For the three and nine months ended Septemb er 30,2013, non-recurring expenses relating to the West Delta 32 Incident included

repair and incident investigation costs of $4.4 million and $11.0 million, respectively. In 2013, we remediated a significant number of

Incidents of Noncompliance ("INCs") and expect the amount of non-recurring expenses incurred in the future to be less.

Workover casts. Our workover costs for the three and nine months ended September 30, 2013 were $1.0 million and $7.3

million, a decrease of $3 .4 million compared to the third quarter of 2012 and a decrease of $3 .2 million compared to the first nine

months in20l2. For the nine months ended September 30, 2013, Ship Shoal 198, South Timbalier 203, South Marsh 23 and Vermilion

119 were the primary workover expense projects.

Exploration. Ow exploration expenses for the three and nine months ended Septemb er 30, 2012 were $0.3 million and $ I .2

millioq iespectively. There were no exploration costs for the same period in 2013. Exploration costs for 2012 included expenses to

drill a non-operated well, South Pelto 13, which was unsuccessful.

Depreciation, deplerton, amortization and impairment.DD&Aexpense was $10.0 million, or $9.51 per Boe, and $32.7 milliorU

or $10.3i per Boe, for the three and nine months ended September 30,2013, respectively. For the three and nine months ended

Septembei 30,2ol2,DD&A was $12.3 millioq or $9.53 per Boe, and $36.5 million, or $8.87 per Boe. The decrease in DD&A for the

three and nine months ended September 30, 2013 was a result of lower production and reduced asset basis as a result of the

impairrnents recorded in20l3 ind.2012. Depletion is recorded based on units of production and DD&A expense includes depletion of

future asset retirement obligations. We recorded a $0.4 miltion and $55.8 million impairment for the three and nine months ended

September 30,2013 and a $3.7 million and $7.0 million impairment for the same periods in2012, respectively. The impairments

recorded during the three months ended September 30, 2013 resulted primarily from additional costs for High Island 443 and South

Timbalier 8 as a well was determined to be uneconomic. These impairments were partially offset by the partial reduction of a liability

and impainnent associated with Garden Bants 602 as we elected to non-consent on a deep water well. The Garden Banks 602

impairment was initially recorded in the fint quarter of 2013. Additionally, for the nine months ended September 30, 2013, we

reCorded impairments related to (l) South Padre 833 field as the operator will plug and abandon the field and (2) additional costs for

High Island 443 in which a significant portion of the costs associated with the drilling of this well are recoverable under our insurance

policies and the impairment will be partially offset by the "Gain on Involuntary Conversion of Assets" discussed below.

General and administrative expenses. G&A expense was $9.6 million, or $9.12 per Boe, and $28.3 million, or $8.95 per Boe,

for the three and nine months ended September 30, 2013 and $8.3 million, or $6.43 per Boe, and $20.7 million, or $5'02 per Boe, for

the same periods tn20l2. The increase in G&A expense for the three and nine months ended September 30, 2013 was due to an

increase in staff, primarily in our drilling and safety groups, and related administrative costs, in addition to higher legal fees relating to

the West Delta32incident of $0.3 million and $1.4 million, respectively, severance costs, consultant expenses and costs related to ow

consolidation of Freedom Well Services, LLC. The increases in G&A expense were partially
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offsetbyrecordingthe 2013 suretyfees inthe amounts of $1.5 millionand $4.3 millionto "Miscellaneous expense" forthe three and

nine months ended September 30, 2013, respectively. Additionally, the three months ended September 30, 2013 was also lower

compared to the same prior year period due to a decrease in bonus expense'

Gain on involuntary conversion of asset. On September 27,2012, an incident occurred on our High Island 443 A-2 ST well

which required the closing of the blind/shear rams to properly shut in and maintain control of the well due to several days of
unsuccessful attempts to repair a small hydrocarbon leak on a conductor riser. Additional surface diagnostics found the inner casing

strings to be most likely compromised. On October 12,2012, the BSEE advised us to plug and abandon the well. We have well control

insurance and punued reimbwsement for this incident and the claim was approved. Additionally, once the High Island 443 A-2 ST

well was plugged, we started operations to sidehack the High Island 443 A-5 well on the same platform. The costs associated with the

High Island 443 A-5 drill are also insurance recoverable. We recorded a gain of $(7.2) million and $(17.8) million as of the three and

nine months ended September 30, 2013, respectively, The claim has been finalized. We received a total of approximately $24.1 million,

net of the deductible, in cash for the claim dwing 2013.

Accretion expense. We recognized accretion expense of $4.5 million and $19.6 million for the three and nine months ended

September 30,2013, respectively, compared to $9.3 million and$27.2 million for the three and nine months ended September 30,

2012, respectively. The decrease in accretion expense in 2013 was primarily atlributable to P&A activity that was performed in20l2
and 2013 and the extended life of the remaining assets, partially offset by increased liability, in the fourth quarter of 2012'

Loss (gain) on sale of assets. Loss (gain) on sale of assets of $0.4 million and $(35.4) million for the three and nine months

ended SepteLber 30, 2013, respectively, was primarily related to the sale of fow fields to Renaissance for approximately $52'5 million

subject to normal pruchase price adjustments on March 26,2013 and the sale of an additional interest in one field to Renaissance on

July 31, 2013 for $10.5 million.

Other operating expenses. Other operating expenses of $2.7 million and $5.1 million for the three and nine months ended

September 30,Z1l3,respectively, were related to our corsolidation of Freedom Well Services, LLC. There were no other operating

expenses for the same periods in20l2'

Miscellaneous expense. Miscellaneous expense of $2.7 million and $7.6 million for the three and nine months ended

September 30, Z0l3,respectively, compared to $0.9 million and $2.4 million for the three and nine months ended Septembet 30,2012,

respectively, was primarily due io the surety fee reclassification of $ 1 .5 million and $4.3 million for the three and nine months ended

Seftember 30,2013, respectively, as mentioned above under "General and administrative expenses".

Liquidity and Capital Resources

Our primary sogrces of liquidity to date have been capital contributions from our memben, proceeds from the offering of our

senior notes, which closed inNovember 2010, borrowings under our lines of credit, cash flows from operations and asset sales.

Additionally, once the High Island 443 A-2 ST well was plugged, we started operations to sidetrack the High Island 443 A-5 well on

the same platform. The costs associated with the High Island 443 A-5 drill were also insurance recoverable. We received a total of

$24.1 millioq net of the deductible, in cash for the claim. Our primary use of capital has been for the acquisition, development and

exploitation of oil and natural gas properties and settlement of our P&A liabilities as well as providing collateral to secwe our P&A

obiigations. To improve our access to funding, on August 30, 2013, we consented to the assignment by Capital One Bank, N.A. and the

other lenders of all oftheir rights and obligations under our Credit Facility to a new lender group.

Our future success in growing proved reserves and production will be highly dependent on otu ability to access outside sources

of capital. If we are unable to enter into a new revolving credit facility, obtain additional contributions or loans from Platinum, sell

additional core or non core properties, or otherwise access new sources ofliquidiry our cash flows from operations and other sources

of funds may not be suffrcient to satisfy our working capital requirements, contractual obligations and expected capital expenditures.

Senior Secured Revolving Credit Facility

On Decembe r 24,2010,we entered into a Credit Facility comprised of a senior secured revolving credit facility of up to $35

million and a $75 million secured letter of credit facility to be used exclusively for the issuance of letters of credit in support of ow

future p&A liabilities relating to our oil and natural gas properties (the "Letter of Credit Facility"). The Credit Facility bears interest

based on the borrowing base usage, at the applicable London Interbank Offered Rate, plus applicable margins ranging from 4.75%o to

5.5%o, or an alternate base rate based on the federal funds effective rate plus applicable margins ranging from3.Z1o/o to 4.00%. The

applicable margin is computed based on the borrowing based utilization percentage in effect
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from time to time. The bonowing base under our credit Facility is subject to redetermination on a semi-annual basis' effective April I

and october 1, and up to one adJitional time arrnng uoy ,ix month period, as may be requested by either us or the administrative agent'

acting at the direction of the majority of the lenderJ. The bonowing base will be ietermined by the administrative agent in its sole

discretion and consistent with its normal oil ana g;s t.oaiog criteria in existence at that particular time' our obligations under the

credit Facility are guaranteed by our existing ,,,i,idiu.i., and are ,".*.J on a f,rnt-priority basis by all of our and o'r subsidiaries'

assets, in the case of the credit iaciliry and by cash collateral, in the case of the Lettir of credit Facility' The credit Facility matures

on January l, z[rsand June 22,2014 onthe Letter of credit Facility. The credit Facility is subject to certain customary fees and

expenses ofthe lenders and administrative agent thereunder'

on August 30,20|3,we consented to the assignment by Capital one Banh N.A. and the other lenders of all of their rights and

obrigations under the credit Facility to white Elk LLc, as Adrninistrative Agent and Lender, and Resource Value Group LLC, as

Lender. Resource value Group LLc is affiliated with our majority owner, platinum partners value Arbitrage Fund L'P'

we have entered into various amendments to the credit Facility and the Letter of credit Facility' These amendments have'

among other things, (1) changed our amount available for borrowing under the credit Facility from $35 million to a current borrowing

base of $47 million, (2) adjusted the commitments under the Letter of credit Facility to a current level of approximately $66'6 miuion'

(3) increased the appricable margin with respect to each ABR loan or Eurodollar loan outstanding by a total of 2Yo' (4) amended certain

provisions governing ; ;;"p u-g.""m"ntr,l! ufdated the 
le,es- 

on the retters of credit to 2o/o on a go-forward basis, (6) updated the

.,change in control,, definition, (7) amended the def,rnition of debt included in the calculation of the covenants' (8) changed the maturity

date from December 24, z[l3to January I , 20 i t on the credit Facility and to June 22, 2014 on the Letter of credit Facility' (9) added

affirrnative covenants to be furnished oo u *."klybasis incruding updated cash flow projections, updated accounts payable and

accounts receivable schedules, and daily proau"tion reports for the *".L (ro) aaded an affirmative covenant that we would receive

certain specified capitJ contributions fiom ptatinum purt.r, Black Ekbppornrnities Fund I-Lc 
("PPBE') or entities designated by

ppBE during the first quarter of 2013, (1i) revised the definition or"s;eni of D"fuolt" to include non-compliance with new afftrmative

covenants and (12) re#cted returns or capitat to l* *i holden or distributions of our property to ow equiry interest holders'

on August 30,2013,we entered into a Limited waiver and Eleventh Amendment to our credit Facility to (1) obtain waivers

related to our financial covenants for the tti.a urra fourth quarters of2013, (2) extend the maturity date under the credit facility to

January r, 2015,(3) increase the Appricabr. rur"rgi" 
""aei 

the credit r*iiiii uv one percent (for a total increase of two percent when

combined with the one percent increase p"rr""i,-r" trr. Eighth n ne"am.nq6 1+; maintain the borrowing base at $25 million' subject to

the right of Resource Varue Group LLC to ,"qoir" ,rr. rdriioirt utiu" ;;;i; in.r"ur. the bonowing base up to a maximum of $50

million, and (5) waive our right and the right of the Lenders ,o ,"qu.r, o? obtain a borrowing base redetermination prior to the first

scheduled redetennination date in 20r4. rrr. iorro*ing base under the Credit Facility was increased to $35 million on September 30'

2013 and as of that date we had $35 million "*i""ai"! 
Subsequently, the borrowing base was increased to $4? million on october

15,20|3.AsofNovembleri.4,2013,wehad$45milliondrawnontheCreditFacility.

As of September 30, 2013, letters of credit in the aggregate amount of $96.6 million were outstanding under the Letter of credit

Facility. we had $3s.0 miirion in borrowings under the c;dii racilrtyls of November 14,2013'we had $2'0 million available for

additional borrowings under the Credit Facility'

A cornmitment fee of 0.5% per anmrm is computed based onlhe unused borrowing base and paid quarterly' For the nine months

ended September 30, 2013, we recognized $4J25 in cornmitnerrt t""r, *hi"r, have been included in "Interest expense" on the

consolidated statements of operations. A letter of credit fee is computed based on the same applicable margin used to determine the

interestratetoEurodollarloanstimesthestatedfaceamountofeachletterofcredit.

The credit Facility is secured by mortgages on at le_ast 80% of the total value of our proved oil and gas reserves' The borrowing

base is re-determined semi-annually on or aio'nd April 1. and October 1" of each year'

The credit Facility requires us and ow subsidiaries to maintain certain financial covenants' Specifically' we may not permit' in

each case as calculated as of the end of each fiscal quarter, ow total_leverage ratio to be more thani'5 to I '0, our interest coverage ratio

to be ress than 3.0 to 1 .0, or our payables restriction covenant, which does not allow accounts payable greater than 90 days old to

exceed $6.0 million in the aggregate, excluding lertain vendors.(in each case as defined in our revolving credit Faciliry)' In addition'

we and our subsidiaries are subject to various lovenants, including, but not limited to, resffictions on our and our subsidiaries' ability

to merge and consolidate with other companies, incur indebteao.rr, gruniri"ns or s"crfity.interests on assets subject to their security

interests, pay dividends, make acquisitions, loans, advances or invesinents, sell or otherwise transfer assets' enter into trarsactrons

with affrliates or change our line of urrsiness. R, of s"pt.mber 30, 2013, we were not in compliance with the total leverage ratio

covenant, the hedging requirement and the interest .ou"rug. ratio covenant. our total leverage ratio was calculated to be 6'0 to 1'0'

which was higher than the required maximum of 2.5 to t.o. our neaging requirement of our notional volumes exceeded 60% for the

months of October and November 2013
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by 2I% and l3o/o,respectively, ofthe reasonably anticipated total volume ofprojected production from proved, developed, and

producing oil and gas properties. Our interest coverage ratio covenant was calculated to be 1'2 to 1'0, which was lower than the

minimnm 3.0 to 1.0. ow payables restriction .ourn*t was calculate d at$27 .2 million which was higher than the maximum of $6'0

million. We received a limitld waiver relating to such covenants in the Eleventh Amendment for the f,tscal quarten ended

September 30,2013 and December 31, 2013 as well as a limited waiver on our Letter of Credit Facility in the Waiver and Tenth

Amendment for the fiscal quarter ended September 30, 2013'

The credit Facility provides that, upon the occurrence of certain events of default, ow obligations thereunder may be accelerated

and the lending commitments terminated. Such events of default include payment defaults to the lenders, material inaccuracies of

representations and warranties, covenant defaults, cross defaults to other material indebtedness, including the notes, voluntary and

involuntary bantcruptcy proceedings, material money judgments, certain change of conffol events and other customary events of

default.

For a further discussion of our Credit Facility, please see 'Notes to Consolidated Financial Statements-Note 7-Debt and Notes

Payable" in this Form 10-Q.

13.75% Senior Secured Notes

onNovember23,20l0,weissued$l50millioninaggregateprincipalamountoftheNotesdiscounted 
at99'109%'Thenet

proceeds were used to repay all of the outstanding indebteJness ,rnd", o* lines of credit, to fund BoEM collateral requirements and to

prefund our p&A 
"*aro* 

accounts. we pay interest on the Notes semi-annually, on June l st and December l st of each year, in alrears'

commencing June 1, 2011. The Notes mature on December 1, 2015'

The Notes are secured by a secwity interest in the issuen' and the guarantors' assets (excluding the escrow accounts set up for

the future p&A obligations of the properties acquired in the w&T Acquisition). The liens secwing the Notes are subordinated and

junior to any first tien inaeUtedness, including our derivative contracts obligation and Credit Facility'

we have the right or the obligation to redeem the Notes under various conditions. If we experience a change of conffol, the

holden of the Notes may require r.ri to repurchase the Notes at 1 0l % of the principal amount thereof, plus accrued unpaid interest' we

also have an optional redemption in which we may redeem up to 35% of the aggrigate principal amount of the Notes at a price equal to

110.0% of the principal amount, plus accrued and unpaid interest to the date of redemption, with the net cash proceeds of certain equity

offerings 
'ntil 

December l, 2013. From December t , zo t g until Decemb er | , 2014, we may redeem some or all of the Notes at an

initial redemption price equal to par value plus one-half the coupon which equals r06.875%plus accrued and unpaid interest to the

date of the redemption. on or after December r, z}ll,we may iedeem some or all of the Notes at a redemption price equal to par plus

accrued and unpaid interest to the date of redemption'

on May 3l,zlll,we amended the Indenture, among other things, to: (1) increase the amount of capital expenditures permitted

to be made by us on an annual basis, (2) enable us to obtain financial rnpport from our majority equity holder by way of a $30 million

investrnent in class D units that can be repaid over time and (3) obligate us to make an offer to repwchase the Notes semiannually at

an offer price equal to 103% of the aggregate principal amount of Notes repurchased plus accrued and unpaid interest to the extent it

meets certain defined financial tests and as permitted by our credit facilities'

As of September 30, 2013, we were in compliance with all covenants under the Indenture. we believe anticipated capital

expenditures in 2013 will exceed the amount prouid.d for in a covenant regarding maximum capital expenditures' However' the

Indenture also provides that we may use proceeds from the sale of assets for capital expenditwes that we believe is not limited by the

previously referenced capital expenditure covenant. In the event our interpretation of the Indenture is not upheld or if our cash proceeds

from the sale of assets are not sufficient to reduce our capital expenditures to a level that makes us compliant with the maximum capital

expenditure covenant, we have the option under the Indenture to redeem the Notes, beginning December 1,2013, at a redemption price

of 106.g,75%of par plus accrued interest and may seek to redeem the Notes; however, there can be no assuftInce that we will have

sufficient funds to do so. we also have the option to solicit a waiver from the holders of the Notes' In these circumstances, absent a

waiver and following notice to us of the default and lapse of the 30-day grace period as provided in the Indenture, the Indenture trustee

or the holders of at least 25% inaggregate principal amount of the Noies would have the right to declare all the Notes to be due and

payable immediately. A default under the Indenture covenant could also result in a cross-default under ow credit facility'

Member Contributions

In the first quarter of 2013, we entered into contribution agreements with PPVA (Equiry) and Platinum Partners Black Elk

opportunities Fund LLC (,.ppBE') or entities designated by PnnE (together, the "Platinum Group") pursuant to which we have issued

50 million additional class E Units and 3.g million additional class B units to the Platinum Group for an aggregate offering price of

$50.0 million. In addition, we also agreed to issue an additional 43 million Class E Units in exchange for
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$30.0 million of outstanding Class D Preferred Units and $13.0 million of paid-in-kind dividends. The Class E Units will receive a

preferred return of 20% per annum, which will increase from and after March 25, 2014 to 36Yo per anmrm (such date as determined by
our Fifth Amendment to Second Amended and Restated Limited Liability Operating Agreement). For the nine months ended

September 30,2013, we issued an additional amount of Class E Units of approximately 12.0 million as paid-in-kind dividends to the

holders of Class E Units.

On February 12,2013, we entered into an agreement with Platinum under which we agreed to issue Class B Units to Platinum in
exchange for hnancial consulting services, including (l) analysis and assessment ofourbusiness and financial condition and

compliance with financial covenants in our credit facility, (2) discussion with us and senior bank lenden regarding capital contributions
and divestitures ofnon-core assets, and (3) coordination with our attorneys, accountants, and otherprofessionals. On February 12,

2013, we issued 1,131,458.5 Class B Units to PPVA Black Elk (Equity) LLC, an affiliate of Platinum, pursuant to such agreement.

Capital Expenditures

We expect total capital expenditures to be approximately $99.5 million for 2013 (excluding expenditures directly related to any

acquisitions or costs to be reimbursed by insurance). Approximately $89.6 million (excluding expenditures directly related to any

acquisitions or costs reimbursed by insurance) was expended in the first nine months of 201 3 for various projects including
recompletions and drilling, and the remaining $9.9 million will be used for drilling and development during the remainder of the year.

To date, ow 2013 capital budget has been funded from cash flow from operations, capital conffibutions, asset sales and insurance

reimbursements for P&A costs on the High Island 443 A-2 well (before a deductible of $0.5 million).

We expect that our commodity derivative positions will help us stabilize a portion of our expected cash flows from operations

despite potential declines in the price of oil and natural gas. We actively review acquisition oppoffunities on an ongoing basis. Our

ability to make significant additional acquisitions for cash would require us to obtain additional equity or debt financing, which we

may not be able to obtain on terms acceptable to us or at all.

Cash Flows

The table below discloses the net cash provided by (used in) operating activities, investing activities, and financing activities for
the six months ended September 30, 2013 and 2012:

Nine Months Ended
September 30,

2013 2012

Net cash provided by operating activities

Net cash used in investing activities

Net cash provided by financing activities

Net increase (decrease) in cash and equivalents

$ 28,729 $

(50,698)

)1 )1)

44,028

(6r,r29)

17,48 8

$ 5,303 $ 387

Cash flows provided by operating activities. Cash provided by operating activities totaled $28.7 million during the nine months

ended September30,2013 compared to $44.0 millionduring the nine months ended September30,2012. Significant components of
net cash provided by operating activities during the nine months ended September 30, 2013 included $36.9 million of changes in
operating assets and liabilities and $66.0 million of non-cash items, primarily DD&A expense, impairment and accretion of asset

retirement obligations partially offset by the net loss, gain on sale ofassets and gain on involuntary conversion ofassets.

Ow operating cash flows are sensitive to a number of variables, the most significant of which is the volatility of oil and natural

gas prices. Regional and worldwide economic activity, weather, infrastructure capacity to reach markets and other variable factors

significantly impact the prices of these commodities. These factors are beyond our control and are difficult to predict. For additional

information on the impact of changing prices on our financial position, see "Item 3. Quantitative and Qualitative Disclosures About
Market Risk" below.

Cash flows used in investing activities. Cash used in investing activities was $50.7 million in the nine months ended

September 30, 2013 was primarily attributable to $ 112.7 million in oil and gas property additions associated with the capital drilling
program during the period and the $23.4 million funding of the future P&A obligations though escrow partially offset by the sale

proceeds of $65.7 million related to the asset sales to Renaissance Offshore, LLC and $23.8 million in proceeds
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received from insurance recovery for HI443. Cash used in investing activities in the comparable period of 2012 totaling $61 . I million

was a6ributable to $18.2 millionin oil and gas prcperty additions and the $38.9 million funding of the future P&A obligations tbrough

escrow.

Cash flows provided by (used in) financing activities. Cash flows provided by frnancing activities of $27.3 million in the nine

months ended September 30, 2013 were atffibutable to $50.0 million in contributions from the Platinum Group and PPVA Equity and

$23 .2 million of borrowings under the Credit Facility partially offset by $40.2 million of payments on the Credit Facility and $3 .8

million in payments on short-term notes. Cash flows provided by financing activities of $ 17.5 million ended September 3 0, 2012 were

attributable to $145.0 million of borrowings on the Credit Facility and $17.6 million borrowings on short term notes partially offset by

$112.5 million of payments on the Credit Faciliry $12.9 million in payments on short-term notes, $16.7 million of tax distributions to

members and $3.0 million of debt issue costs.

Asset Retirement Obligartons

As many as four times per yea! we review and, to the extent necessary revise our asset retirement obligation estimates' As of

September 30,Z}l3,we had a decrease in our asset retirement obligations primarily as a result of the asset sales to Renaissance

Offshore, LLC and in p&A work performed in 2013 partially offset by a revaluation of the liability and accretion expense. For the

three and nine months ended September 30, 2013, we recognized $4.5 million and $19.6 million in accretion expense' respectively.

At Septembe r 30,2013 and December 31,2012,we recorded total asset retirement obligations of $302.9 million and $345.5

million, respectively, and have funded approximately $238.7 million and $215.3 million, respectively, in collateral to secure our P&A

obligations, inclusive of perforrnance Uonas. As of September 30, 2013 and Decembet 31,2012, we also have a guaranteed escrow

amount of $20.3 million for certain fields which will be refunded to us once we have completed our P&A obligations on the entire

field. The escrow is guaranteed by TETRA Technologies, Inc.

C ontr actu al Oblig ations

We have various contractual obligations in the normal course of our operations and financing activities' The following schedule

summarizes our contractual obligations and other contractual commitrnents at September 30,2013:

Payments Due by Period

Total
Less than

l, Year 1 - 3 Years 3 -5 Years After 5 Years

(in thousands)

Contractual Obligations

Total debt and notes PaYable

Interest on debt and notes PaYable

Operating leases (1)

Total contractual obligations

Other Obligations

Asset retirement obligations (2)

Total obligations (3)

$ 185,296 $

47,882

42,883 3,317 3,476

276,061 55,273 213,995 3,317 3,476

302,886 32,124 95,011 87,387 88,364

s 578,947 $ 87,39? $ 309,006 $ 90,704 $ 91'840

(1) Consists of rig commitrnents and offtce sp ace leases for our Texas and Louisiana offtces and services provided in the offrce

(2) Asset retirement obligations will be partially funded via the escrow. The obligations reflected above are discounted

(3) Does not include Class D and Class E Cumulative Convertible Participating Preferred Units as they are contingently

redeemable at the holders' oPtion.

Off-Balance Sheet Arrangements

We do not currently have any off-balance sheet arrangements.

Oil and Gas Hedging

As part of our risk management program, we hedge a portion of our anticipated oil and natural gas production to reduce our

"*por*.io 
fluctuations in oil and natural gas prices. Reducing our exposure to price volatility helps ensure that we have adequate

firnds available for ow capital programs and more price sensitive drilling programs. Our decision on the quantity and price at which we

choose to hedge our future production is based in part on our view ofcurrent and future market conditions.

243 $

23,170

3 1,860

185,053 $

24,712

4,230

$
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While the use of these hedging arrangements limits the downside risk of adverse price movements, their use also may limit future
revenues from favorable price movements. In addition, the use of hedging transactions may involve basis risk. The use of hedging
transactions also involves the risk that the counterparfies will be unable to meet the financial terms of such transactions.

At September 30, 2013, commodity derivative insffuments were in place covering approximately 7 5Vo of ow projected oil sales
volumes and24%o of our projected natural gas volumes through 2013.

Please see 'Notes to Consolidated Financial Statements-Note S-Derivative Instruments" in this Form l0-Q for additional
discussion regarding the accounting applicable to ow hedging program.

Critical Accountin g Policies

"Management's Discussion and Analysis of Financial Condition" is based upon our consolidated financial statements, which
have been prepared in conforrnity with GAAP. The preparation of these statements requires that we make estimates and assumptions
that affect the reported amounts of assets, liabilities, revenues and expenses. We base these estimates on historical experience and on
assumptions that we consider reasonable under the circumstances; however, reported results could differ from the current estimates
under different assumptions and/or conditions. We have disclosed the areas requiring the use of management's estimates in "Item 7.

Management's Discussion and Analysis of Financial Condition and Results of Operations" included in our 201 2 Forrn I 0-K.

Inflation and Changes in Prices

Our revenues, the value of our assets, and our ability to obtain bank financing or additional capital on attractive terms have been
and will continue to be affected by changes in commodity prices and the costs to produce our reseryes. Commodity prices are subject
to significant fluctuations that are beyond our ability to control or predict. During the three and nine months ended September 30,

2013,we received an average of $110.41 and $108.24 perbarrel of oil and $3.74 and $3.85 per Mcf of natural gas, respectively, before
considerationof commodityderivative contracts, comparedto $102.92 and $107.93 perbarrel of oil and $3.06 and $2.63 perMcf of
natural gas, respectively, in the three and nine months ended September 30,2012. Although certain of our costs are affected by general

inJlation, inflation does not normally have a significant effect on our business.
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Item 3. Quantitative and Qualitative Disclosures About Market Risk

We are exposed to a variety of market risks including commodity price rislg credit risk and interest rate risk. We address these

risks through a program of risk management, which may include the use of derivative instruments.

The following quantitative and qualitative information is provided about financial instruments to which we are a par|y, and from
which we may incur future gains or losses from changes in market interest rates or commodity prices and losses from extension of
credit.

Hypothetical changes in interest rates and commodity prices chosen for the following estimated sensitivity analysis are

considered to be reasonably possible near-term changes generally based on consideration ofpast fluctuatiors for each risk category.

However, since it is not possible to accurately predict future changes in interest rates and commodity prices, these hypothetical changes

may not necessarily be an indicator of probable future fluctuations.

Commod.ity Price Risk

Our primary market risk exposure is in the pricing applicable to our oil and natural gas production. Realized pricing is primarily

driven by the prevailing worldwide price for oil and spot market prices applicable to our U.S. natural gas production. Pricing for oil

and natural gas production has been volatile and unpredictable for several years, and we expect this volatility to continue in the future.

The prices we receive for production depend on many factors outside of our control, including volatility in the differences between

product prices at sales points and the applicable index price. Based on our arurualized production for the nine months ended

September 30,2013, our annual revenue would increase or decrease by approximately $16.8 million for each $10.00 per barrel change

in bil prices and $13.9 million for each $1.00 per MMBtu change in natural gas prices without giving effect to any hedging. Based on

oru toial annual production for the year ended December 3I,2012, our revenues would have increased or decreased by approximately

$ 19.8 miltion for each $10.00 per barrel change in oil prices and $17.9 million for each $1.00 per MMBtu change in natural gas prices

without giving effect to any hedging.

To partially reduce price risk caused by these market fluctuations, we hedge a significant portion of ow anticipated oil and

natural gas production as part of ow risk management program. Reducing our exposure to price volatility helps ensure that we have

adequate funds available for ow capital programs and more price sensitive drilling programs. Ow decision on the quantity and price at

which we choose to hedge our production is based in part on our view of current and future market conditions. While hedging limits

the downside risk of adverse price movements, it also may limit future revenues from favorable price movements. The use of hedging

transactions also involves the risk that counterparties, which generally are financial institutions, will be unable to meet the f,rnancial

terms of such transactions.

At September 30,2013, the fair value of our commodity derivatives were included in ow consolidated balance sheets for

approximately $7.5 million as current liabilities and $ 1.1 million as long-term liabilities. At December 31,2012, the fair value of our

commodity derivatives was approximately $2.4 million and $5.1 million, which were recorded as current assets and long-term

liabilities, respectively. For the three and nine months ended September 30, 2013, we realized net decreases in oil and natwal gas

revenues related to hedging transactions of approximately $(2.7) million and $(2.6) million, respectively, and increases for the same

periods in 2012 of $3 .3 million and $ I I .2 million, respectively.

3',l
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As of September 30, 2013, we maintained the following commodity derivative conffacts:

Contract Notational Volume
in BblsMonth

NYMEX Strike
PriceRemaining Contract Term: Oil

December 2013 - December 2013

October 2013 - October 2013

November 2013 - November 2013

October 2013 - December 2013

January 2014 - February 2014

January 2014 - December2014

January 2014 -May 2014

December 2013 - December 2013

October 2013 - October 2013

October 2013 - October 2013

November 201 3 - Novembet 2013

December 201 3 - Decemb et 2013

January 2014 - Ianuary 2014

February 2014 - February 2014

March 2014 - March 2014

April 2014 - APril 2014

May 2014 - May 2014

June 2014 - June 2014

July 2014 - July 20i4

August 2014 - August 2014

September 2014 - SePtember2014

October 2014 - October 2014

November 2014 - November 2014

December 2014 - Decembet 2014

October 2013 - October 2013

November 2013 - November 2013

December 2013 - December 2013

January 2014' January 2014

February 2014 - February 2014

March 2014 -March2ll4
April2014 - APril 2014

May 2014 - MaY 20i4

June 2014 - June 2014

July 2014 - July 2014

August 2014 - August 2014

September 2014 - SePtembet 2014

October 2014 - October 2014

November 2014 - November 2014

December 2014 - December 2014

October 2013 - October 2013

November 2013 - November 2013

December 2013 - December2013

January 2014 - January 2014

February 2014 - February 2014

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

2',7,750 $

2',7,750 $

26,800 $

19,750 $

19,000 $

15,000 $

10,083 $

10,042 $

3,259 $

28,006 $

3 1,605 $

38,743 $

4,',723 $

13,313 $

8,413 $

12,473 $

11,793 $

15,546 $

11,845 $

13,165 $

16,235 $

15,605 $

18,525 $

22,526 $

4,000 $

2s0 $

2,500 $

46,000 $

25,000 $

56,000 $

45,000 $

46,000 $

48,000 $

36,000 $

34,000 $

26,000 $

27,00a $

20,000 $

31,000 $

67,513 S

64,159 $

45,392 $

46,006 $

39,159 $

96.90

96.90

96.90

85.90

96.90

65.00

100.80

100.80

100.80

88.80

88.80

88.80

88.80

88.80

88.80

88.80

88.80

88.80

88.80

88.80

88.80

88.80

88.80

88.80

87.85

87.85

87.85

87.85

87.85

87.85

87.85

87.85

87.85

87.85

87.8s

87.85

87.85

87.85

87.8s

108.44

108.44

108.44

t00.72

t00.72
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Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

36,822 $

34,069 $

35,200 $

3 1,668 $

48,509 $

46,473 $

45,830 $

44,282 $

40,874 $

26,424 $

March 2014 - March 2014

April2014 - April2014

May 2014 - May 2014

June 2014 - June 2014

July 2014 - July 2014

August 20i4 - August 2014

September 2014 - SePtember 2014

October 2014 - October 2014

November 2014 - Novembet 2014

December 2014 - Decembet 2014

t00.72

100.'72

100.72

t00.72

t00.72

t00.72

100.72

t00.72

100.72

r00.72
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Contract Notational Volume
in MMBtus/lVlonth

NYMEX Strike
PriceRemaining Contract Term: Natural Gas

January 2014 - June2014

December 2013 - December 2013

October 2013 - December2013

October 2013 - October 2013

January 2014 - February 2014

November 2013 - November 2013

October 2013 - December 2013

October 2013 - October 2013

November 2013 - November 2013

December 2013 - December 2013

January 2014 - January 2014

February 2014 -Febrwry 2014

March 2014 -March2ll4
April2014 - April 2014

May 2014 - May 2014

June 2014 - June 20i4

July 2014 - July 2014

August 2014 - August2}l4

September 2014 - September 2014

October 2014 - October 2014

November 2014 - November 2014

December 2014 - December 2014

January 2015 - January 201 5

February 201 5 - February 2015

March 2015 - March 2015

June 2014 - June 2014

July 2014 - July 2014

August 2014 - August 2014

September 2014 - Septembet 2014

October 2014 - October 2074

November 2014 - November 2014

December 2014 - December 2014

January 2015 - January 2015

February 2015 - February 2015

March 2015 - March 2015

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

t29,960 $

tr9,462 $

104,000 $

9t,166 $

82,000 $

64,926 $

47,000 $

34,551 $

28,939 $

37,906 $

43,347 $

32,636 $

46,764 $

41,253 $

40,391 $

20,112 $

39,283 $

34,246 $

29,753 $

28,635 $

2',7,081 $

34,114 $

27,838 $

24,467 $

26,443 $

40,391 $

20,112 $

39,283 $

34,246 $

29,753 $

28,635 $

27,081 $

34,114 $

27,838 $

24,461 $

4.94

4.94

4.60

4.94

4.60

4.94

5.00

4.09

4.09

4.09

4.09

4.09

4.09

4.09

4.09

4.09

4.09

4.09

4.09

4.09

4.09

4.09

4.09

4.09

4.09

4.19

4.r9

4.t9

4.t9

4.t9

4.19

4.r9

4.t9

4.t9

4.19

For a further discussion of our hedging activities, please see 'Notes to Consolidated Financial Statements-Note S-Derivative

Insffuments" in this Form l0-Q.

Credit Risk

We monitor oru risk of loss associated with non-perfofinance by counterparties of their conffactual obligations. Ow principal

exposnre to credit risk is through joint interest receivables, which totaled $17.4 million at September 30,2013 and $17.8 million at

December 31,2012. Joint interest receivables arise from billing entities who own partial interests in the wells we operate. These

enfities participate in ow wells primarily based on their ownership in leases on which we have an interest. We also have exposure to

credit risk from the sale of our oil and natwal gas production that we market to energy marketing companies and refineries, the

receivables totaled $39.1 million at September 30,2013 and $27 .2 million at December 31,2012. We also have credit risk associated
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with our financially settled crude oil and natural gas swaps. As of September 30, 2013, all of ow swaps were with BP Energy company

as the counterparfy.

In order to minimize our exposure to credit risk, we request prepayment of costs where it is allowed by contract or state law' For

such prepayments, a liability is recorded and subsequently reduced as the associated work is performed. we also have the right to place

a lien on our co-owners interest in the well to redirect production proceeds in order to secure payment or, if necessary foreclose on the

interest. In addition, we monitor our exposure to counterparties on oil and natural gas sales primarily by reviewing credit ratings,

financial statements and payment history. We extend credit terms based on our evaluation of each

39
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counterparty's credit worthiness. We historically have not required our counterparties to provide collateral to support oil and natural

gas sales receivables owed to us.

Interest Rate Risk

Our primary exposgre to interest rate risk results from outstanding borrowings under our Credit Facility, which bears interest

based on the borrowing base usage, at the applicable London Interbank Offered Rate, plus applicable margins ranging from 4.75%o to

5 .5o/o, or an altemate base rate based on the federal funds effective rate plus applicable margins ranging ftom 3 .25Yo to 4.00%. The

applicable margin is computed based on the grid when the borrowing based utilization percentage is at its highest level. Based on the

$35.0 million outstandinj under the Credit Facility as of September 30, 2013, an increase of 100 basis points in the underlying interest

rate would have had a $0-.4 million impact on our annual interest expense. However, there is no guarantee that we will not borrow

additional amounts under the Credit Facility in the future, and, in the event we borrow amounts and interest rates significantly increase,

the interest that we would be required to pay would be more significant. We do not believe our variable interest rate exposure walrants

entry into interest rate hedges and, therefore, we have not hedged our interest rate exposure. However' to reduce our exposure to

changes in interest rates foi our borrowings under the Credit Facility, we may in the futwe enter into interest rate risk management

arrangements for a portion ofour outstanding debt to alter our interest rate exposure.

Item 4. Controls and Procedures

Evalustion of Disclosure Controls and procedures. Under the supervision and with the participation of our management, including

our principal executive officer and principal financial officeq we have performed an evaluation ofthe design, operation and

effectiveness ofour disclosure conffols and procedures (as defined inRule 13a-15(e) and 15d-15(e) ofthe Exchange Act) at

September 30, 2013. Based on that evaluation, our principal executive offrcer and principal financial offrcer concluded that such

discloswe controls and procedures were not effective. See "Material Weakness" below.

Material ll/eakness.In connection with the preparation of our consolidated financial statements for the year ended December 31, 2012,

we identified control deficiencies that consfituted a material weakness in the design and operation of ow internal control over financial

reporting. The following material weakness was present at December 31,2012 and September 30, 2013:

, Financial close process: Controls over our financial accounting and reporting processes were deficient in accounting for non-

routine and non-systematic transactions. These dehciencies resulted from the difliculty in the following:

. The updated asseiportion of the revised estimate of our asset retirement obligations were not included in the impairment

computation of Net Book Value.

Remedistion To remediate this material weakness, during 2013, management has and will continue executing the remediation program

that began during early Z}l3,which includes assessing the adequacy of processes and procedures underlying the specific areas

discussed above, expanding and strengthening our controls surrounding the accounting for non-routine and non-systematic transactions

and strengthening our policies, procedures and controls surrounding accrued expenses ensuring cooperation and coordination with

departments outside of the accounting department.

changes in Internal control over Financial Reporting. other than the measures described above under "Remediation" and the

appointment of our chief Financial officer, nruce roctr, on April 16,2013, there has not been any change in ow internal control over

financial reporting (as defined in Rules l3a-15(f) and l5d-15(f) under the Exchange Act) during the quarter ended September 30, 2013

that has Inut"riully affected, or is reasonably likely to materially affect, our internal conffol over financial reporting'

40
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PART II. OTIIER INFORMATION

Item 1. Legal Proceedings

ll/est Delta 32 Block plutfurm Incident On Novemb er 16,2012, an explosion and fire occuned on our West Delta 32-E

platform, located in the Gulf of Medco approximately l7 miles southeast of Grand Isle, Louisiana ("West Della32Incident")' At the

time of the explosion, production on the platform had been shut in while crews of independent conffactors performed maintenance and

construction on the platform.

Regutatory Investigation andAadit. OnNovember 4,20L3,BSEE issued its investigative report (the "BSEE Panel Report 2013-

002") on the Wist Delta 32 Incident. The report recommends that contractors Wood Group Production Service Network, Grand Isle

Shipyard, and Compass Engineering Consuftants, as well as Black Etk Energy be issued the following types of Incidents of Non-

compliance: G-110, G-112;G-l16,b-303, G-310, G-311, G-312, and E-l00. The report also recommends that confiactor wood Group

production Service Network and Black Elk Energy be issued the additional following types of Incidents of Non-compliance: G-309

and G-317. The report states that BSEE will issui Incidents of Non-Compliance based upon evidence contained in the report and/or

other relevant evidence. No Incidents of Non-Compliance have been issued yet, and Black Elk Energy has and will continue to fully

cooperate with BSEE. Black Elk Energy will be carefully reviewing the BSEE Panel Report 2013-002 over the coming weeks'

The United states chemical Safety and,Hazardinvestigation board has also made inquiry of us regarding the incident but

indicated that they will not open an investigation. on october 15, 2013, the Departrnent of Justice, U.S. Attorney's offrce issued a

subpoena pertaining to all physical evidenci collected and maintained by Black Elk Energy and ABS Consulting as part the

investigation of the WD-3i piatform incident. We are fully cooperating with all government agencies'

on Novembe r 2I,20I2,BSEE sent us a letter requiring us to take certain actions and to improve our performance' The letter

made reference to, among other things, the explosion and fire that occurred on oru west Delta 32-E platform on November 16' 2012'

BSEE stated in the letter that if we did not improve our performance, we would be subject to additional enforcement action up to and

including possible referral to the Bureau of ocean Energy Management to revoke our status as an operator on all of ow existing

facilities. we have undertaken the actions BSEE requirJ of us in the November 21 letter and have been regularly reporting our

progress on those required improvements to BSEE. we have submitted a PIP to BSEE that identifies corrective action items to improve

safety performance in offshore operations. The primary components of the PIP address:

. Independent Third-Parfy SEMS Audit

. Enhanced oversight of work on our operated platforms

. Hazard Recognition

. Compliance

. Reduction of Incidents of Non-Conforrnance GNC$

. StoP Work AuthoritY

In a meeting held at the BSEE Regional Offrce on October 30,2013, BEEOO shared with BSEE representatives that

implementation of conective actions (l 8 elements and 58 tasks) associated with the Performance Improvement Plan ("PIP") has been

10b% completed. Other essential work control processes such as ow Project Execution Plans and Contractor Bridging Agreements

have been improved to provide better guidelines and procedures forhazard assessment and work controls. Training inHazard

Recognition, National pollutant Discharge Elimination System ("NPDES"), Job Safety Analysis ("JSA") and Stop work Authority

(,'SWA") will be ongoing and has been incorporated into our training matrix.

Based on the receipt of requested work and operation permits along with our interactions with BSEE and oru corrective actions

discussed above, we believe that we have improved our safety and compliance performance'

civil Litigation, Asof November 12,2013,several civil lawsuits have been filed as a result of the west Delta3zlncident. The

courts held a status conference ordering procedural matters to be hled on the court's docket. All civil cases ltled both in Texas and

Louisiana as a result of the West Delta3zlncident are being defended by insurance defense counsel. We believe we have sffong

defenses and cross-claims and intend to defend ourselves vigorously.

On January g, 2013, five investors in Black Elk Energy, LLC ("BEE") filed a purported derivative action on behalf of BEE in the

l64th Judicial District of Harris county, Texas against ow President and cEo, John Hoffman; our majority unit holder, PPVA Black

Elk (Equity) LLC; several entities affiliated wittrPPVA Black Elk (Equity) LLC; and Iron Island Technologies, Inc' The lawsuit

originally alleged that the defendants improperly diluted BEE's percentage ownership in our

4l
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company and that the defendants, alleged gross mismanagement harmed BEE by allegedry causing a credit rating downgrade and a

prospective buyer to r"doce an allegeJoffer price for ow-company. The plaintifis ,""k u1 unspecified amount of damages on behalf of

BEEinconnectionwiththeseclaims.onJuly 26,zll3,inresponsetoa;otiontodismissbyPPVABlackElk(Equiry)LLCandits

affrliated entities, the court dismissed all claims againsrall defendants. The claims were dismissed with prejudice to re-filing in Texas'

In the previously reported investor plaintiff civil matter, the same plaintiffs filed a Temporary Restraining order and Preliminary

Injunction in the Suprem. court of the Siate of New york, county of New york, restraining nneoo from dispersing any proceeds

from the sale of 43 oil and gas offshore frelds being marketed at an oil 
1nd Bas clearing house until 27 '01% of the sale proceeds are

praced in an escrow u""orrri, during the pendencfEthe litigation. The Judg:e dismissed the Temporary Restraining order and set a

hearing for the Motion for the Injunction. The court heard oral arguments on the preliminary injunction motion on october 3l ' 2013

and reserved decision; a ruling is expected later this month. The company intends to file a motion to dismiss the complaint in its

entirety for failure to state u J*r" oi action and based on documentary evidence that refutes the claims'

on April 29,2013,Grand Isle Shipyards, Inc. ("GIS") sued BEEOO' Enviro Tech Systems', LLc' wood Group USA' Inc'' and

compass Engineering & consultants, LL-c in the United States District court for the Eastem District of Louisiana for damages it

alleged incurred in connection with the west Delta 32 Incident. GIS specifrcally sought damages for loss of property and equipment'

expenses in the form or-inalmnity and medical benefrts paid to or on tehalf of its employees' and for unpaid invoices in connection

with the work it performed at west Delta 32. up* *otion by BEEoo, howevet the court dismissed GIS' lawsuit and ordered GIS and

BEEoo to hrst attempt to resolve their claims ir,r""grt mediation, and if that is unsuccessful, then through binding arbitration' pursuant

to and in accordance with the MSA. The mediation i! scheduled on November t2,2013.If that is unsuccessful' then the arbitration

process will Proceed.

other Reguratory ltems.we are parry to various other litigation matters arising in the ordinary cowse of business' we do not

believe the outcome of these disputes or regar actions w*r have a materiar adverse effect on our financial statements'

Item 1A. Risk Factors

we are subject to certain risks and hazards due to the nature of the business activities we conduct' For a discussion of these risks'

see 
..Risk Factors,, in our 2012 Form l0-K. rne rista described in ttre iotz Form 10-K could materially and adversely affect our

b'siness, financial condition, cash flows, and results ofoperations. Except as set forth below, there have been no material changes to

the risks described inthe 20l2Form l0-K. w; ;rt.*p"ri"o". additional risks and uncertainties not currently known to us' ot as a

result of developments occurring in the future, corrditions that we currently deem to be immaterial may also materially and adversely

affect our business, financial coidition, cash flows and results of operations'

we may be required. to post additional collaterql in ord.er to satisfy the collaterul requirements relsted to the sutety bonds that

secure our P&A obligations'

we are c'rrently subject to the bonding or secwity requirements of BoEM for various obligations, including P&A obligations'

for certain federal leases in the Gulf of Mexico. Failure to port ttre reluisite bonds or otherwise satisfy BoEM's security requirements

could have a severe adverse effect on our auitrty to op"rut. io the Guli of Mexico. Because we are not exempt from the BoEM's

bonding requirements, we engage a n'rnber or surety companies to post the requisite bonds' Pursuant to the terms of our agreements

with these surety companies, we are required to posi collateral or post collateral on demand, the amount of which can be increased at

the suefy companies, discretion with 3b days, notice. If these surety companies increas-e the amount of required collateral, our

available liquidity could be adversely affected, which could cause us to modify our 2013 capital expenditure budget' we cannot assure

you that we will ue uute to satisfy any additional collateral requirements. ffwe ral to do so, we may be in default under our agreements

with the surety companies, which in turn could cause a cross-defa'lt under our credit Facility and Indenture' Additionally' should we

default under any of our agreements with the surety companies, and should any surety company begin exercising its remedies under

these agrcements, our operations in the Gulf of tvtexico could be severely adversely affected'

42
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Item 5. Other Information

As of September 30, 2013, we were not in compliance with the financial covenants set forth in Section 9'01(a), (b) and (c) of the

Letter of credit Agreement dated Decemb er 24, 2010 (as amended by that First Amendment dated May 3 I , 20 i 1 and that Second

Amendment dated December 30, 2011, and as further amended, restated, supplemented or modif,red from time to time, the "Letter of

credit Agreement,,) as ow payables resffiction covenant was calculatea io u. szr.z million which was higher than our maximum of $6

million, our total leverage ratio was calculated to be 6.0 to 1.0 which was higher than the required 2'5 to 1'0 and our interest coverage

ratio was calculated to be 1.2 to 1.0 which was lower than the required :.0 to t.o. we received a waiver for the period for the fiscal

quarter ended September 30, 2013. The Letter of credit Agreement also (1) capped the outstanding principal balance under the Letter

of credit Facility at approximately $66.6 million, (2) remo=ved theobligation to issue or renew existing Letters of credit and (3)

removed the financial covenant requirements and the restriction of asset sales'

The foregoing description of the Letter of credit Agreement, is qualified in its entirety by the full text of such agreement which is

filed as Exhibit 10.1 I to this Quarterly Report on Form I 0-Q and incorporated by reference herein'

43
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Item 6. Exhibits

The exhibits marked with the asterisk symbol (*) are frled (or furnished in the case of Exhibits 32' 1 and 32'2) with this

Form 10-Q

Exhibit
Number

Descripltiog

certificate of Formation of Black Erk Energy offshore operations, LLc, dated as of November 20,200'7 (incorporated

by reference to Exhibit 3.1 to the Registration Statement on Form S-4 filed with the Securities and Exchange

iommission on May 16,2011(SEC File No' 333-174226))'

Certificate of Amendment of Black Elk Energy Offshore Operations, LLC, dated as of January 29 ' 2008 (incorporated

by reference to Exhibit 3.2 to the Registration Statement on Fo.In S-4 filed with the Securities and Exchange

iommirsion on May 16,2}ll (SEC File No' 333-174226))'

Second Amended and Restated Limited Liability Company operating Agreement of Black Elk Energy offshore

Operations, LLC, dated as of July 13 , 2009 (incorporaied by reference to Exhibit 3 '4 to the Registration Statement on

Form S-4 f,rled with the Securities and Exchange tommission on May 16, 2011 (SEC File No' 333-174226))'

First Amendment to second Amended and Restated operating Agreement of Black Erk Energy offshore operations,

LLC, dated August |9, zo|o(incorporated by reference to sxhiuit 3.5 to the Registration Statement on Form S-4 filed

with the Securities and Exchange Commission on May 16, 2011 (SEC File No' 333-174226))'

second Amendment to Second Amended and Restated operating Agreement of Black Elk Energy offshore operations'

LLc dated as of May 3i, 20ll (incorporated by reference to rxniuiir.t to the Form 8-K frled with the Securities and

Exchange Commission on June 3, 2011)'

Third Amendment to Second Amended and Restated operating Agreement of Black Elk Energy offshore operations'

LLC dated as of January 25, 2;l3lincorporated iy t"r"t."". to B*itiUit 3 ' 1 to the Form 8-K frled with the Securities

and Exchange Commission on January 31, 2013)'

Fourth Amendment to Second Amended and Restated operating Agreement of Black Elk Energy offshore operations'

LLC dated as of February 12,zll3lincorporated by reference to n*itiuit 3'1 to the Form 8-K hled with the Securities

and Exchange Commission on February 19, 2013)'

Fifth Amendment to Second Amended and Restated operating Agreement of Black Elk Energy offshore operations'

LLC dated as of April g, z0l3 (incorporated uy ,.i"t ".. to Exhibit 3.10 to the Form 8-K frled with the Securities and

Exchange Commission on April 15, 2013)'

Sixth Amendment to second Amended and Restated operating Agreement of Black Elk Energy offshore operations'

LLC dated as of May 3,2013 (incorporated Uy r.i.r"o". to Exhibit 3'1 to the Form 10-K filed with the Securities and

Exchange Commission on May 9, 2013)'

P'rchase and sale Agreement by and between Black Elk offshore operations, LLc and Renaissance offshore' LLc'

effective as of July 3 1 , 201 3 (incorporated by reference to Exhibit 1 0. I to the Form 8-K filed with the Securities and

Exchange Commission on August 6,2013)'

Tenth Amendment to Credit Agreement, effective as of July 31,2013,by and among the Company, the Guarantors

party thereto, Capital One, N..f., as Administrative Agent ior the Lenders signatory thereto' and the Lenders signatory

thereto (incorporated by reference to Exhibit 10.2 to tf," fo'.,o 8-K filed with tne Secwities and Exchange Commission

on August 6,2013).

Letter Loan purchase Agreement, dated as of July 3r, 2013 ,by and among the company, PPVA Black Elk Equity LLC'

Capital One, N.A., as Ai:ninistrative Agent for tire Lenders signatory thereto' and the Lenders signatory thereto

(incorporated by reference to Exhibit 10.3 to the Form 8-K filed with the Secwities and Exchange commission on

August 6,2013).

Guaranty, dated as of July 31,20!3,by platinum Partnen value Arbitrage Fund L'P., Platinum Montaur Life Sciences'

LLC, Meserof. Croup iiC, ipVe gtu"t Elk Investors LLC and DMzu Group LLC in favor of Capital One' N'A'' as

Administrative Rgent for the benefit of the Lenden to that certain Credit Agreement dated December 24, 2010, as

3.1

3.2

J.J

3.4

3.5

3.6

3.7

3.8

3.9

10.1

t0.2

10.3

10.4
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amended (incorporated by reference to Exhibit 10.4 to the Form 8-K frled with the Secwities and Exchange

Commission on August 6,2013).

Limited Waiver and Ninth Amendment to Letter of Credit Facility Agreement and Amendment to Note, effective as of

August 15, 2013 ,by and among the company, the Guaranton parry thereto, the Lenders parfy thefeto and capital one'

N.A., as Administrative Agentior the Lendeis (incorporated by reference to Exhibit 10.1 to the Form 8-K frled with the

Securities and Exchange Commission on August 21,2013)'

44

10.5

https://www.sec.gov/Archives/edgar/data/1518909/0001 51890913000005/a201 30930-10q.htm 68/73

Case 1:18-cv-10936-JSR   Document 157-3   Filed 01/24/19   Page 95 of 117



11t20t2018 201 3.09.30-1 0Q

Description

Loan Purchase and Sale Agreement, dated as of August 30,2013, by and among Capital One Bank, N.A., as

Administrative Agent for the Lenders signatory thereto, and the Lenders signatory thereto, and White Elk LLC, as new
Administrative Agent and Lender, and Resource Value Group LLC, as new Lender (incorporated by reference to
Exhibit 10.1 to the Form 8-K frled with the Securities and Exchange Commission on September 6, 2013).

Omnibus Assignment and Assumption of Loans, Loan Documents and Related Liens and Security Interests and
Appointment of Agent, dated as of August 30,2013, by and among, Capital One, N.A., in its capacity as

Administrative Agent for the Lenders, Issuing Bank and Collateral Agent and Mortgagee for the Secured Parties and
Fint Lien Agent, Second Lien Agent and Facility Swap Agent under the Intercreditor Agreements, the Lenden
signatory thereto, White Elk LLC, Resource Value Group LLC, on behalf of one or more beneficial holders of the
Loans, and Black Elk Energy Offshore Operations, LLC (incorporated by reference to Exhibit 10.2 to the Form 8-K
filed with the Securities and Exchange Commission on September 6,2013).

Limited Waiver and Eleventh Amendment to Credit Agreement, effective as of August 30,2013, by and among Black
Elk Energy Offshore Operations, LLC, the Guarantors party thereto, White Elk LLC, as Administrative Agent for the
Lenden signatory thereto, and the Lenders signatory thereto (incorporated by reference to Exhibit 10.3 to the Form 8-K
filed with the Securities and Exchange Commission on September 6,2013).

SubscriptionAgreement, datedas of September 16,2013, byandbetweenBlackElkEnergyOffshore Operations, LLC
and Asiasons Capital Limited (incorporated by reference to Exhibit 10.1 to the Form 8-K filed with the Securities and

Exchange Commission on September 20,2013).

Supplemental Agreement, dated as of September 26,2013, by and between Black Elk Energy Offshore Operations,
LLC and Asiasons Capital Limited (incorporated by reference to Exhibit I 0.1 to the Forrn 8-K filed with the Securities
and Exchange Commission on October 3,2013).

Limited Waiver, Tenth Amendment to Letter of Credit Facility Agreement, effective as of November 14,2013, by and

among the Company, the Guarantors party thereto, the Lenders party thereto and Capital One, N.A., as Administrative
Agent for the Lenders.

Certification (pwsuant to Rule l3a-14(a) or Rule 15d-14(a) of the Exchange Act) by Principal Executive Oflicer.

Cerlification (pursuant to Rule l3a-14(a) or Rule 15d-14(a) of the Exchange Act) by Principal Financial Offrcer.

Exhibit
Number

10.6

10.7

r0.8

10.9

10.10

* 10.1 I

*31.1

*31.2

*32.1 Section 1350 Certification (pursuant to Sarbanes-Oxley Section 906) by Principal Executive Offrcer and Principal
Financial Offrcer.

101.INS$ XBRL Instance Document

l01.SCH$ XBRL Taxonomy Extension Schema Document

10l.CAL$ XBRL Taxonomy Extension Calculation Linkbase Document

10l.LAB$ XBRL Taxonomy Extension Label Linkbase Document

10l.PRE$ XBRL Taxonomy Extension Presentation Linkbase Document

l01.DEF$ XBRL Taxonomy Extension Definition Linkbase Document

* Filed herewith.

$ Furnished with this Forrn 10-Q. In accordance with Rule 406T of Regulation S-T, the information in these exhibits shall not
be deemed to be "filed" for purposes of Section 1 8 of the Securities Exchange Act of 1934, as amended, or otherwise

subject to liabiliry under that sectioq and shall not be incorporated by reference into any regisffation statement or other

document filed under the Securities Act of 1933, as amended, except as expressly set forth by specific reference in such

filing.
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SIGNATIJRES

punuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its

behalf by the undersigned thereunto duly authorized.

BLACK ELK ENERGY OFFSHORE OPERATIONS' LLC
(Registrant)

Date: November 14,2013 By: /s/ Bruce Koch

Bruce Koch

Wce President and Chief Financial Officer
(Duly Authorized Officer and Principal Financial Officer)
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EXIIIBIT INDEX

The exhibits marked with the asterisk symbol (*) are filed (or fumished in the case of Exhibits 32.1 and 32.2) with this
Form 10-Q.

Exhibit
Number

3.1

3.2

J.J

3.4

3.5

3.6

3.7

3.8

3.9

10.1

10.2

10.3

Descrip.$94

Certificate of Formation of Black Elk Energy Offshore Operations, LLC, dated as of Novemb er 20, 2007 (incorporated
by reference to Exhibit 3.1 to the Registration Statement on Form S-4 filed with the Secwities and Exchange
Commission on May 16,20ll (SEC File No.333-174226)).

Certificate of Amendment of Black Elk Energy Offshore Operations, LLC, dated as of January 29, 2008 (incorporated
by reference to Exhibit 3 .2 to the Registration Statement on Forrn S-4 filed with the Securities and Exchange
Commission on May 16,20ll (SEC File No.333-t74226)).

Second Amended and Restated Limited Liability Company Operating Agreement of Black Elk Energy Offshore
Operations, LLC, dated as of July 13, 2009 (incorporated by reference to Exhibit 3 .4 to the Registration Statement on

Form S-4 filed with the Securities and Exchange Commission on May 16,20Il (SEC File No. 333-174226)).

First Amendment to Second Amended and Restated Operating Agreement of Black Elk Energy Offshore Operations,

LLC, dated August 19, 2010 (incorporated by reference to Exhibit 3 .5 to the Registration Statement on Form S-4 filed
with the Securities and Exchange Commission on May 16,20Il (SEC File No. 333-174226)).

Second Amendment to Second Amended and Restated Operating Agreement of Black Elk Energy Offshore Operations,

LLC dated as of May 3l,20ll (incorporated by reference to Exhibit 3.1 to the Form 8-K filed with the Secwities and

Exchange Commission on June 3, 2011).

Third Amendment to Second Amended and Restated Operating Agreement of Black Elk Energy Offshore Operations,

LLC dated as of January 25, 2Ol3 (incorporated by reference to Exhibit 3. 1 to the Form 8-K filed with the Securities and

Exchange Commission on January 31, 2013).

Fourth Amendment to Second Amended and Restated Operating Agreement of Black Elk Energy Offshore Operations,

LLC dated as of February 12, 2013 (incorporated by reference to Exhibit 3. I to the Form 8-K filed with the Secwities
and Exchange Commission on February 19,2013).

Fifth Amendment to Second Amended and Restated Operating Agreement of Black Elk Energy Offshore Operations,

LLC dated as of April 9, 2013 (incorporated by reference to Exhibit 3 . 1 0 to the Form 8-K filed with the Securities and

Exchange Commission on April 15, 2013).

Sixth Amendment to Second Amended and Restated Operating Agreement of Black Elk Energy Offshore Operations,

LLC dated as of May 3, 2013 (incorporated by reference to Exhibit 3. I to the Form 10-K filed with the Securities and

Exchange Commission on May 9,2013).

Purchase and Sale Agreement by and between Black Elk Offshore Operations, LLC and Renaissance Offshore, LLC,
effective as of July 31, 2013 (incorporated by reference to Exhibit I 0. I to the Form 8-K frled with the Secwities and

Exchange Commission on August 6,2013).

Tenth Amendment to Credit Agreement, effective as of July 31,2013, by and among the Company, the Guarantors parry

thereto, Capital One, N.A., as Administrative Agent for the Lenders signatory thereto, and the Lenders signatory thereto

(incorporated by reference to Exhibit 10.2 to the Form 8-K filed with the Secwities and Exchange Cornmission on
August 6,2013).

Letter Loan Pwchase Agreement, dated as of July 31,2013, by and among the Company, PPVA Black Elk Equity LLC,
Capital One, N.A., as Administrative Agent for the Lenders signatory thereto, and the Lenders signatory thereto
(incorporated by reference to Exhibit 10.3 to the Form 8-K filed with the Secwities and Exchange Commission on

August 6,2013).
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10.4 Guaranty, dated as of July 31,2013, by Platinum Parfners Value Arbitrage Fund L.P., Platinum Montaur Life Sciences,

LLC, Meserole Group LLC, PPVA Black Elk Investors LLC and DMRJ Group LLC in favor of Capital One, N.A., as

Administrative Agent for the benefit of the Lenders to that certain Credit Agreement dated December 24,2010, as

amended (incorporated by reference to Exhibit 10.4 to the Form 8-K frled with the Securities and Exchange Commission
on August 6,2013).

l0.s Limited Waiver and Ninth Amendment to Letter of Credit Facility Agreement and Amendment to Note, effective as of
August 15 , 2013 , by and among the Company, the Guarantors party thereto, the Lenders parfy thereto and Capital One,

N.A., as Administrative Agent for the knden (incorporated by reference to Exhibit 10.1 to the Form 8-K filed with the

Securities and Exchange Commission on August 21,2013).

10.6 Loan Purchase and Sale Agreement, dated as of August 30,2013, by and among Capital One Bank, N.A., as

Administrative Agent for the Lenders signatory thereto, and the Lenders signatory thereto, and White Elk LLC, as new

Administrative Agent and Lender, and Resource Value Group LLC, as new Lender (incorporated by reference to Exhibit
10.1 to the Form 8-K filed with the Securities and Exchange Commission on September 6,2013).

Omnibus Assignment and Assumption of Loans, Loan Documents and Related Liens and Secwify Interests and

Appointment of Agent, dated as of August 30,2013, by and among, Capital One, N.A., in its capacity as Administrative

Agent for the Lenders, Issuing Bank and Collateral Agent and Mortgagee for the Secured Parties and Fint Lien Agent,

Second Lien Agent and Facility Swap Agent under the Intercreditor Agreements, the Lenders signatory thereto, White

Elk LLC, Resource Value Group LLC, on behalf of one or more beneficial holders of the Loans, and Black Elk Energy

Offshore Operations, LLC (incorporated by reference to Exhibit 10.2 to the Form 8-K filed with the Secwities and

Exchange Commission on September 6,2013).

Limited Waiver and Eleventh Amendment to Credit Agreement, effective as of August 30, 2013, by and among Black
Elk Energy Offshore Operations, LLC, the Guarantors party thereto, White Elk LLC, as Administrative Agent for the

Lenders signatory thereto, and the Lenden signatory thereto (incorporated by reference to Exhibit 10.3 to the Form 8-K
filed with the Securities and Exchange Commission on September 6,2013).

Subscription Agreement, dated as of September 16,2013, by and between Black Elk Energy Offshore Operations, LLC
and Asiasons Capital Limited (incorporated by reference to Exhibit 10. I to the Form 8-K frled with the Securities and

Exchange Commission on September 20,2013).

Supplemental Agreement, dated as of September 26,2013, by and between Black Elk Energy Offshore Operations, LLC
and Asiasons Capital Limited (incorporated by reference to Exhibit 10.1 to the Form 8-K filed with the Securities and

Exchange Commission on October 3,2013).

Limited Waiver, Tenth Amendment to Letter of Credit Facility Agreement, effective as of November 14,20L3, by and

among the Company, the Guarantors parly thereto, the Lenden party thereto and Capital One, N.A., as Administrative
Agent for the Lenders.

Certification (pursuant to Rule 13a-14(a) or Rule l5d-14(a) of the Exchange Act) by Principal Executive Offrcer.

Certification (pursuant to Rule 13 a- 14(a) or Rule I 5d- 1 4(a) of the Exchange Act) by Principal Financial Officer.

Section 1350 Certification (punuant to Sarbanes-Oxley Section 906) by Principal Executive Officer and Principal

Financial Officer.

101.INS$ XBRL Instance Document

l01.SCH$ XBRL Taxonomy Extension Schema Document

101.CAL$ XBRL Taxonomy Extension Calculation Linkbase Document

101.LAB$ XBRL Taxonomy Extension Label Linkbase Document

l01.PRE$ XBRL Taxonomy Extension Presentation Linkbase Document

l01.DEF$ XBRL Taxonomy Extension Definition Linkbase Document

* Filed herewith.
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10.8

10.9

10.10

*10.11

*31.1

*31.2
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Furnished with this Form 10-Q. In accordance with Rule 406T of Regulation S-l the information in these exhibits shall not

be deemed to be "filed" for purposes of Section l8 of the Secwities Exchange Act of 1934, as amended, or otherwise

subject to liability under that section, and shall not be incorporated by reference into any regisffation statement or other

document filed under the Securities Act of 1933, as amended, except as expressly set forth by specific reference in such

filing.
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To: David Steinberg[DSteinberg@platinumlp.com]
Cc: Mark Nordlicht[mnordlicht@platinumlp.com]; David Levy[dlevy@platinumlp.com]; Daniel Saks[DSaks@platinumlp.com]
From: Ari Hirt
Sent: Fri 5/23/2014 5:01:37 PM
Subject: FW: Golden Globe Follow-Up-- Houlihan Lokey

David,
I've been working with Houlihan Lokey (a midsize investment bank) on possibly funding our American Petrol transaction.  See the 
information request they have regarding Michigan.  I definitely need your help to answer the first question as I am not in that loop. 
Regarding the other questions should i just send them access to our Newco Dataroom?  Btw, one issue they brought up which must 
deal with is regarding the Black Elk SEC disclosure about the GGO Option -- the issue is that it publicly discloses the value of the option 
and therefore pegs GGO's value to $60M.  This is ultimately a marketing issue that could be dealt with but something we should all be 
aware of.
Best,
Ari

From: Crowley III, Daniel F.
Sent: Friday, May 23, 2014 8:32 AM
To: Ari Hirt
Cc: Hanson, JP
Subject: Golden Globe Follow-Up

Ari,
It was great to meet you yesterday. Thank you for the time and insight on the California and Colorado assets – the conversation was 
very helpful and informative. As discussed, we’ve compiled a brief follow-up list of questions and info requests regarding the 
Michigan assets. We believe this information will enable us to finalize our thoughts on whether and how we may be able to assist 
you.
 

1.     Overview of acquisition process, especially with respect to exclusivity, targeted timing of close, status of purchase-sale 
agreement, conditions precedent, etc.

2.     Any presentations or information memoranda related to the assets, especially with respect to the development plan / outlook 
(e.g., materials used in the sale process)

3.     Brock Engineering reserves report, as well as the buyer reserves report if one has been performed at this time
4.     If available, an XLS operating model(s) of the pro forma consolidated business or of each asset base on an individual basis; 

if not available, historical and projected financials on each of the asset bases
5.     More generally, access to the data site that is being established for the Michigan assets

 
In addition, we would very much appreciate the opportunity to speak with Stephen about the California reserves.
 
Thanks,
Dan
 
Daniel F. Crowley III

Vice President
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To: Ari Hirt[ahirt@platinumlp.com]
Cc: Jed Latkin[JLatkin@platinumlp.com]
From: Mark Nordlicht
Sent: Tue 4/3/2012 7:44:50 PM
Subject: Re: AmRich deal overview 

Obviously i am a sucker for upside but i do quibble with 2 items in your investment rationale. 1- i cringe at the 1 billion pv 
10 number as it doesnt mean anything. Our pv 10 in black elk of 1 billion is a number u can work off of but when u have 
billion pv 10 on fields that are worth 15 in sale now, it doesnt really mean much...but hopefully what we are saying is upside 
exists. 
2- i feel like team is supbar in that it's an experienced team at the top that has never been successful to this magnitude, not 
even close. It doesnt mean we are not a do, i just want to make sure we dont get high on our own supply as uri wd say!!!!

Sent from my iPad

On Apr 3, 2012, at 9:00 PM, "Ari Hirt" <ahirt@platinumlp.com> wrote:

Mark -- below is our overview of the new oil deal. I will forward you the same for Proteus Energy within the hour.
 
 
AMRICH -- the new Oil Deal
 
They have accumulated leases in the Santa Maria Oil Fairway of Central California.
D&M has given a resource report representing a PV10 of $1billion-- based on the fields' 
Proven Undeveloped reserves -- All resource and engineering work has also been reviewed and 
confirmed by a 3rd Party from Gustavson Associates who we hired.
The Borrower is pledging the Leases to a new entity called Golden Gate of which we will own 
48%.
 
Deal Terms: 
25% interest
48% equity interest in the Golden Gate LLC
Term: 3 years...but based on cashflow we expect all Principal to be paid back within 2 
years.
 
$25 million total line to disbursed in several tranches -- an initial $6.5 million funding 
to drill 5 total wells in the Casmalia field
Next tranche: $10 million, approx 3-5 months after initial tranche. Conditional on SPECIFIC 
milestones agreed to by us and our 3rd Party engineer from Gustavson Associates.
Follow on tranches: Up to $8.5M, approx a year from now...also conditional on SPECIFIC 
milestones (listed below).
 
Investment Rationale:

1)  Robust proven reserves with a PV10 north of $1 Billion
2)  Proven area with lots of active wells that are currently producing
3)  Lender has done all the leg work gathering hundreds of leases to combine this into one 

large entity making up over 7700 acres of land and comprising three large oil fields
4) Proven operational team with extensive local knowledge and experience
4)  Relatively shallow wells with results within 60 days of initial drill
5)  Fast payback as the cashflows ramp rapidly within the first six months

 
Advance Milestones:

1)  We will not fund the second tranche until after the four production wells and one 
disposal well have been drilled AND – we have full performance testing on the four 
main wells and we have gauged the full flow rate and depth, saturation and pay zone 
perforation is completed – however once these milestones are hit it is imperative 
that we do the second funding so that we can start work on the large SMV field.

2)  Further fundings (for the NW Casmalia field and further work on SMV) will not proceed 
until the 5 wells in the SMV have been drilled and the wells are producing an average 
of 40brls a day for fifteen consecutive days as monitored and shown by production 
tests over eight hour periods.
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Cashflows:
1)  We expect to see the following cash-flow schedule by end of June:

 
              

MONTH Jun-12 Jul-12 Aug-
12

Sep-12 Oct-12 Nov-12 Dec-12 Jan-13 Feb-13 Mar-
13

Apr-13 May-13 Jun-13

NET REVENUE, 
M$

          
255

          
229

          
700

      
1,247

      
1,781

      
1,591

      
1,471

      
1,341

      
1,098

      
1,117

        
1,444

        
1,538

        
1,312

G&A Total             
79

          
101

          
101

          
101

          
110

          
110

          
110

    
      110

          
110

          
111

           
110

           
110

           
110

NET INCOME, M$           
176

          
128

          
599

      
1,146

      
1,670

      
1,481

      
1,361

      
1,230

          
988

      
1,006

        
1,334

        
1,428

        
1,202

 
As you can see the cashflows really pick up and this should put us in a good position to be 
completely repaid within two years on the principal.
 
Equity Upside:

1)  A comparable field producing 3,000brls a month just received an $800 million offer 
from a mini-major

2)  Our proven and probable are much larger than this contiguous field and should generate 
an offer of similar magnitude
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To:
Cc:
Frcm:
Sent:
Subject:

Mark Nord licht[mnordlicht@platinum lp. com]
Jed Latkin[JLatkin@platinumlp.com]
AriHirt
F ri 1 1 12312012 7 :27 :26 PM
RE:

when you say the "last report" I assume you mean the report(s) we had going into the deal. We had two reports -- 1) the D&M report
showing an overall PV10 value based only on PUDS reserues for all the acerage in the range of $800M - $1200M. We also had a repoft
from Steve Lieberman, our engineer/local market specialist who sells oil projects in California, giving a Market Value sale # before any
drilling of $22M,
Our next reserve report(s), in February, will be at a stage where we have drilled and are producing 4 Casmalia wells (which is set for
middle of Dec) and 2 Santa Maria Wells -- based on this progress we expect to see a similar value on the D&M repod but this time with
PDPs. We also will be asking D&M to give us a PV10 value just based on the acreage immediately in proximity to our PDPs, Based on
these PDPs we should have an easy market value of $45M. (remember, this is based on a point in time where we are essentially only
2/3 through the first phase of our development strategy). Value of the overall project will start climbing much faster when we
complete our next 3 SMV wells and reach the $1,2 - $1,5M revenue a month number because at this point we will have enough cash

flow to start drilliing more wells based on cash flow so that we could start proving the development trajectory assumed in the D&M
repofts.

From: Mark Nordlicht
Sent: Friday, November 23,20t2 2:09 PM

To: Ari Hirt
Subject:

Ari- What do we expect new reserve report at golden gate to say?? How have we enhanced value from last report and what did last

report show again????
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To:
Frcm:
Sent:
Subject:

Bod nerAng H uberfeld[bodnerang@gmail.com]
David Bodner
Thur 71301201 5 12:33:53 AM
Re: re beechwoods

hwerblowsky@platinumlp.com

On Wed, JuL29,2015 at 7:40 PM, BodnerAngHuberfeld <bodnerang@.grnail. wrote

I'm really concerned that if Ed Bonach from CNO Financial Group
Finds out we invested beechwoods money into platinum with its illiquid investments (since it didn't exactly fit their
investment objective) he won't trust us and he will take all of the aprox 500 mil, he has invsted in beachwood -Out.

That means beechwood would either implode or not be able to function fiancialy and may have to be dissolved;

Even though we did a cancel and correct
We weren't exactly honest with Ed about the original invstment or that beechwood and platinum really are integrated.

I'm concerned,
What should we do ?

I haven't called anybody back yet-I'm just trying todo som damage control right now.

Kind Regards,
Platinum Partners

250 West 55rt Street
(Between 8'h Ave & Broadway)
14th Floor
New York, NY 10019

Phone: 212-582-2222
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To: Scott Taylor[staylor@beechwoodcapitalgroup.com]
Cc: mfeuer@beechwoodcapitalgroup.com[mfeuer@beechwoodcapitalgroup.com]; David Levy[dlevy@platinumlp.com]; Kerry
Propper[kpropper@chardancm.com]
Frcm: Jack Liu
Sent fhur 212812013 8:49:35 PM
Subject RE: NDA
4739 001.pdf

Scott,

Please find the attached counter-signed NDA.

Jack

From: Scott Taylor Imailto:staylor@beechwoodcapitalgroup.com]
Sent: Thursday, February 28, 2073 2:24 PM

To: Jack Liu

Cc: mfeuer@beechwoodcapitalgroup.com; dlevy@platinumlp.com; Kerry Propper
Subject: Re: NDA

onThu,Feb28,20l3atl2:58PM,JackLiu@wrote:
Scott and Mark,

I apologize for the inconvenience. The earlier version of AlphaRe Beechwood NDA had the wrong address for AlphaRe. I have fixed

it in the attached version. Could you please sign it again? Thanks'

Jack Y. Liu, CFA

Senior Vice President, Chardan Capital Markets
1600, 17 State Street, New York, NY 10035

646- 46s-9042( o) 6a5-a65-903 9 (f ) 9 1-9-3 s7 -8796 ( c)

iliu@chardancm,com

From : Scott Taylor I ma i lto : stavlor@beechwoodcapita lo roup' com ]
Sent: Wednesday, February 27,20t3 11:08 AM

To: Kerry Propper
Cc: mfeuer@beechwoodcapitalqroup.com; dlew@platinumlo.com; Jack Liu

Subject: Re: NDA

Signed NDA attached.

On Tue, Feb 26,2013 at 6:40 PM, Kerry Propper <kpropper@chardancm wrote:
Scott and Mark,

Ithinkyou willrecognizetheform of NDA. Although lhave not receivedfinalcommentstothis NDAfromAlpha Re, please review

and if acceptable sign. I will attempt to get it counter-signed tomorrow.

Kerry

From : Scott Taylor I mai lto : stavlor@ beechwoodca pita lqrou p. com ]
Sent: Tuesday, February 26, 2013 2:02 PM

To: Kerry Propper
Cc : mfeuer@beechwoodcapital group.com ; dlevy@platinumlp.com
Subject: Re:NDA
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On Tue, Feb 26,2013 al l:49 PM, Kerry Propper <kpropper@chardano wrote:
Please send back your NDA in word and I will attempt to use your format.

From: Scott Taylor Imailto: stavlor@beechwoodcapitalqroup.com]
Sent: Tuesday, February 26,2073 11:32 AM

To: Kerry Propper
Cc: mfeuer@beechwoodcapitalqroup.com ; dlew@olatinumlp,com
Subject: NDA

Kerry -

Attached is a mutual NDA (signed already by me) that we can execute with Alpha Re.

We have a Segregated Portfolio Company in the Cayman Islands, regulated by CIMA. It is licensed to reinsurer

Commercial P&C lines, and has done most of its work in the Workers' Compensation line. We have not engaged in any

life transactions through this entity, nor do we plan to.

Kind regards,
Scott
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Februsrv 2ll. ?013

(t(}l'{ t" I t}trt i$I' t jt tr,1 ]"Y * nd rO}i-SlSCl L$ Stl R H,,{G RWE lr{ ENT

$crr;hu,csd Capitirl Oror:p, Ll-C (lhc "Recr:i"-in;g ilur:;"") and ,\Lpho lte Lirnited {th'e'"1)iiclos:Jrrg firrty"}. This Agr*urn*nt

I'irrnished hy thr: Disctrssing Furty t'u tlrc Rccciving [rnrry' and tlrat nray he useel h,y che ldeeeiving fl]arty solt:ly fr'lr thc purposc *f
evaluatirg nr engagitg. in a ["rusiBers relariulr.ship tretrteen rhc tJisulosiarg Fnrty nnr! thc lt*cr"'ivirag P*r{t'"

"(l+n{idential lnl'crrrlati+r.t" !'nrirns nr:n-pLrblic

inforn:utiorr rclaiing t+ the bueiiless of the lJisclnsittg
Party sndtor iru suhsidinrics nnd nflllintcs rhat the
l)isclosins ltartr.' desicnn ers as being or,rr$tidefttiirl 

':rr
proprie1ilr!' 0r whish" undur th.u cirturnstanccl
surround:lng dds+losure, ousltt to be tr{ialed rL$,

sonfirlqnliai. .'Llovrfidcntisl'lntbrnratiu*" :ttr:lr,.tdci,

withnut lirnitation, iriess, uvnccpts, iJcsigns.

sSreci flcat i ols. d ralui rtg-r, rraci n gs, ntodel s, sampl,es. d*ta.
$rJ{I rv;t.re, {$rrlFuldr Fr(}{rillTlsr cLtrnFiltcr fi $cs, n:arkctil:g
illans and stralegies. busitres$ stratvrEi{.:s, su$tqr{rt*r

ni{{ncs- rn*iling lisis. priues, rfltcs. csst,sl infi:rtlrati*n
receir"'ed {r0rn cthers th*t thc DisrltrsinH Piwty.. is

ob!lgatccl to tr€at es tr:rt:fidentlaE- orld oth'r:r techrrical,

tinarrci;rl $r busirr+ss irt+rnrntion, Covrfidcntial
lnforrsration n:ay bc furnished in any tarrgi[rle *r
inti*ng!ble firrm, includin,q rusillcn ur prirrBed docuttrcnts,
visual demoustr:3rir:ins *r inspections" dilrtlpulcr r.[ishs" or:

tspas. othsr egccrronic n:edjs. e,nd orRl conrnrunicstlnns.

'l he itccuiving ['B]qv's !Ili:li:{ittirr!l-( hqli:rlnr!{l riill rltrt

rrpgrly, ur vr,iil st.'irrsq xs up5rly-" ta rhu'i C+u!ldcnti*l
ln$irnnati*n which the ReceivinE llariy catr csllrb[ist: (i] is

or tlqrc?llcr br;ccnr*s -gorcnr$l.r- knowt or nvaiLable tn sh*

nul:lru or intcrcsted fle!:!fttts Ihroilglt ntr brrl;uth trl- xhig

-A,pr,rcurrint by thc Rcccivi:rg l'&tR'l t i$l is riglrtfilly'
l(nrlwrr kj lht Rncciving Party r+lthorLl rcsirictitltl on.

disclosrrrs nt lh* iinlc cf its rectipt fi*nt t[:e l]i*c&t:rsi:rg

FLrrryi {iii) is right9irlll l-urlrishcd t+ thc llcceiti:rg I'ar:i;'

by a tl'rird Fnr{} witho{lr hre*clt rrf' *:t trltilignri.trrt, ol'

c+rrfid+ntiulit5-: Iiv] is indepeltd*rt[y detela:ttd lry the
'Rqusivirr$t Parly rtillr+l:( trse oi cLr ru{crcncrc to thc
(lnnfidsr'!:ial lnl*rn;iti*n; tv1 is requlred 10 he di$L:lflssd

Firrsr.riln{ til th$ ur{"lur +{'tt ue.rur'':, nrtminisirutiv* ildtl{llcy sr
rlihcr gt:r.crrttrlr.:rttul ltod,r t pltrr.itlerl thur tt::r: [ttr:civing
llurry shu.ll giuc thc Disc:ltlsing i'erry rensnnrl:lt notltc
prius te slcir disr;losr::e :t:tll shall u+rnpoly with nny

appiitublt: proluciiv* oider ot' etuir.illetrl); 6v 1vi.r ls

nppruvrd i'uv rcir,'usu hy *riitcn ailt&)orirnticn $f trlt'
i)Lscl*sirrq Pans*.

?", ilh$ig4"t;-rr-1,t r-r^i' Iteceiring Piu:ey. Th+ Rqc+iving Funy
rvi i l prntect ( l*nt'i dettr i a! l nlos-tnatiLttt lty usirt g ;ltr ls.'il !t

',hr: sltrne tl*grur: uri curir, b:tt nu less th.an I rcasunoble

degree oi cirre" l* preeBrtt tlld uriiILh{}rirril tlis,ulosuru ol-

su,i;h Cunliduntirrl lnfornratit"'n ns thc l{occiving l'arty
trses r{r prrrrl*cl !ts siu'n +onlltlL:ntinl un pioprir;tnrr
inlorntailon. 'l'he lleceivina YartF NrilL rt+;lher disr:lrrs*

$$r cfiFy Confidentio! lnfirrnr*{[on $xccpl tl$ n*cr*j$ary
lirr ils rrrnpluy*us wilh a rltsd tG krt*w, prc'vid,cd that aruy

such errtplo5,ee sholl ltat'e agreed in wril:ng, as a

cor,ditirrn to his or hur *;rnpluyment or irl, os'Cer tQ ohlaifl
(.'rrnlideltial lnf'srrnaticn, co he tro:,rnd by non-disclostrre
andi oon-usc arbligntions substentrittfly sittrilar to ltris
Agr*urn*nl. An1' copies l+'hich lrre rnarie wil.l be

idr:rtificd a-r krele.nging to ths ilisc$oEing Plrrty rrnd shn8l

bc rcprr,rduccd $'jth tht; L)iscltrsing Parly'l gtrrrpri';:ary

rights notices in lhe sanre Gr*niler in rvl'lich such noticc*

*ppear in tbc originnl copy prt>vided by 'lhe Dis*li+sing

Pilrty. The Re+eivins Pflq'' wll$ not disnssenlhtc-

dcconrpilc or rcvsrse cng:neer rnli prot$tlpus- softwilrc
+r rrlhur iangibl* trbjculs r+hir:h emh*tly (lcntirjential

tn'fhvm*lion' fire lteceivi$g ['flrty 'aiEl n*l usc the

{r.:nijdrnli;tl lnlbrrn+tion fh.r arny purpd}se ericel}t t$
eval+rite fir ettgage in a irusilrels rclationship ujth thc

Disclosimg. l:arty {"$}crrnirted L'!e"}"'1hs T{u4uiving

Parly r+'ill not disclose C*rut'ir*er:iial. lrfilrtlsation tn 0i1!'

third parywi"l:out thc prior rryrittsn cunscnt o1' {hc

Djsulusinfl Pi*ty,

3, Own*nshfu ef Con*duntisl --1il|lrnt:l1ii)lt All
(l+nljdent.ia$ l:tinrnlaticrn sl'lall renre in the pr'rpeny of the

i},isclosing Fer1"- By disclosing in[orn'anlitrn tu lttc

R*ccivirrll lltu::y-, the I)ircir:slirrg Nlarty dcres nct Siaillt illl)'
erp:ess nr inrplied right :o rhe ltcccir'i:rg Ped.-v tr: o:

trnds: ttiti] r:l'1hc [-]isr;$osiltg P;rrly"; l-rillr:rrts, *:,r:r-r riIhls"
tr?dsrtar[s or lradt secret jttfr:rttiatiun. l'hc i{cceiv!ng
Pnrrl rrili risturn itli origintil:, cupir:s. r*prrrdrs+tiilns ilnd

sumrnariu,i +l' tlon ll+1e ntinl ]$f'+rsnatifln ilnnrcdiatell
u[:cn the I)isci.:sing I]Rtq"s rctli:*st 01 , $t ihc Disclasinp
Party's nptinr. l;{tsttnl th* s*tttc.. rrt:rl rqill {[ei.irur 1i I]r+
Diselosirrg lan-u. up*at its request, a, certificstf of n duly
;iuthorizcd officer ccr-:i$!n{ as tu thu ftrrcglring,

4. IleJr-Esie-i. l'he Ilecelvirg i'arry acknowledp.i:s thar

nlunuy dttma;;trs rtcnuld not hs ,$ stslgiciirnc rerlc'rtv $*r

iltty [:r*itfl'r ol- this r\greertle:llt, alli rhi: Disclcui:rt lttrty
rri$l bc cntitltil to spccific pcrlttrmultue ttnrl injtrn;'iir'c
rtrlir,i' ;rs r'$msdics |l)r irrty susli hretch. liuch :crnecies
r*ill nc'rt he deemed ta he thc exe lrl.$ivr"' rc:rreilii,'s lsr a

bruach o{'this rt-qrcunrcnl but lrill bt in *ctiilitn ti' r')!

$thqr rtrticdi*i uvirilalrle at ]itrt trr c,c.uit1'to the

LlisclosinH ltnrty. ln iltc cvr:nt thal th* Dlsclusing Prrty
r*Fu$ls [t$ any {!cti.$n {r) sftlhrte :he provisinn* *f titir
4grcentcut, lhe Discto.iirgl I'any' shnll hc cntillcd to
rl'urlvcr th!: u$sti uj- sut.h ilstiun so incurrccl, irri:ludirl5,

ilar.ie I clf i
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lviilsnut lirn.itatirxt. r'elrilrrill:te ;$'itiltrr{.y'\ h;rs. at t|i*l :ur,:i

alt apprllntc luvels.

5. Nq Rrilanty, ]'HE Il$St.1.USt\(; PAIiTV MAKns
N{"} R"nX}Rfi5f:NTATtON- WAt4t{*r]'y,
A$$UJ,I,,\N(IE, (;[JARANTY CIR INDUCEMEN'T
\4j["IATSOEV[1R 1"0 THt RF]CElVlh{i l'fi[t'l'V WlTl{
R[ispEc'r' 'r'(} Ts{F. QUA$-ITY oF TI"i[
{N X.:ORfu1AT tON F U R N I liII EIJ FJ Y T' I I fi i}E $C t,il !i I Nfi
PA$t'l'Y', \jON-tNflA{tr}i(ilil\'ll-:NT OF ANY ltlGrt'iS
il}T TH$RD IIAtrTTIES. $Id A}iY (}'I'Illilt hTATTER OF
AI{ Y *VAT LIR.,E \{I{ATSOEV ER. THTJ TJ I Sfi L(i S I N (;
I!A|:T].Y ACCE$}T"$ I{$ IT!JSI]O\$IBIL.JTY FCIR, ,{NY
EHPTINSES, LOS$L5 CIR n(:l-t()N$ rhiCt,RRF:D Ott
UND,!iR'$'AKf;N IIY TIIH RIICHVING FA,ilt]'Y r\fi n
RHSU:-T OF RECE]P.[. OF ANY IN].ORIT,1A]]ION
rR()l'"'l 1't"!F. nISCI,OSING Pr\RTY" This Agreerncrrt
d*es nor requir:e the $]F.rclosinE Pilrt]. [o tira-nish an3,

iftf$rrflal:+n ts Eltc ltacclvimg Parry'- [t is {Lrt{lier

urnCerstood that rieitli*r purty h*s irny c'blip,ntlon undcr or
by vlrtuc of t}[s Agreernent to sr]ler intrr m,v typc of
[rusiness relati+stship rvith {hc o"rhur p*rty-

6, furrn. This Agr*cnrcnt s$:el3 terntinate thrce i3) yenrs

iiorn t$re t{fTece,rrc []ate-

?, ,tudj1 '['he trtEc*iring Pirfly', upon r+asunabl.e uoricc.
shnll yrcnnit lli.Iclosing Peq,, at irs nlln eFpun$,u, to
rx.rdit, as it rel;rres to this, A,-qrcunrcnt" thc records of lhe
Bteccivirrg Pdrty d0 *n*i:le Disr,lu$iri[s Pailt to c'vRluatcr

Rrt**iviurg Purty's eonlplisnac rtith t&is Agreentettl- Scfil
surtii shalt be cnnrJu*ictJ during Rccciving Purt,v's not'snal

buislncss l'.oLtrs-

H. !iqCSf"+_l- 
't'Fris Agreeinenl t.$Fiseilvite$ thu urtirt

agru*nrenl br,:t*ecn thc p"erties rvith rcsp*et to the srritje'ct

rlraner here$|" and sup$rsudes ell}' prior *r
conlclrpcr.aneo$s .[gresrndstts sf urirlsr*[nt],C ings. r+rilten
ilr Ititl" c+n*erning (hu srrbjcct nrnrtcr hereofl. 'l-h.is

Agr*$nlqfl,l nlay he atttended, rrtodified rrr rsyokcri trfll]:
Lry tr u'ririicn inslrun:ent cxccug*d nv rrll Srani*$ l)*rutit,
l:aihlrr-: t* enth,ree itl] pr$visivn o{'this ,4grce rrcut shall
ncrt constitttle s rvaiver cf en;F {.arrrt hererr*'" lrnd r!o $aivcr
n[ irry rrtil+r pi+visi*n(si or I'f thc stnrc prolision cn
0nsthrrr ocsasinn- 'l his Agru"cntuftl shilll bc bintlil1g upitat

and iriilrc t$ lFru bcncfit af lhe grartlcs hereto and tltcir
rcs;:.ectivc l".ei::s. le.gal rsprusuntitlivut, Sttu*cssurs and,

nsrigns.

9" tJsti-s-r-s". ,{n3, lt*rice c-'t' c<}ntt:turtir:ittittlt fisirn $ft$ Fttlly
lo t$re uttrur partJ'cotlcerniLr-B, thE terltls 0!'lhii
rlgreenrcrut shaii be [n ruritingi un'J shrr$l bc scnt"r'y
cenifrcd rnail, returtt iL-cEipt re{,"lrEeslril ;*nil Ero$tittiL'

FrepiliLi, r\'r b!' nill.jonill cotnntcrc.ial $verr:.i$h{ ctruf ier,

$u,)lt as ]'e,rleral {i.xgrr+ss, U$}S. crr Airbr'.rrns Xltprcss" t*
thc tcl.rJress spcuificd bclorv. \otjccs Eext h.\' cerrilled
rrlail sllrtll lre decmud rutclvr;*l on thc thivd br-rsirrers tlay

after nraili*g: s:totices sullt h;v c(,arllrr:erclil: +vr;rnipht

sourier sho.ll be deerned rcccivcd ecrording [o thc
rec+rds ofths couricr.

't*: Scr:c} wuoil Capitai {ir'<t up

I L tt6 l]rcadwty
Sicw3c{t, NY I [55?. {-tSA

{515} 295-400U
rlttn : (iesrerai Caunsel

'['r"r: ,A$ptra lte [,innit€d
u,/o ,{nn lnsurnn$v Munug*rs

{C*ymanr} 1.td,

$4 $iolaris r\vcnuc, Sucortd

Siorrr" C.arnrtna Hty, flayntan
! sBruds
,dttn ; Grl;gory TuYitrar;t

1il" Ce!:erniug Lqu" l'his ."\grccnlcrr:l shalf bc $oscrncd bv
*lrcl construed in acc+rdance with tl'le latts af the litate of
t'lcr.r Yorl+ applicablc Io agveenlcflts rnsde HBd t$ bc
purl'unncd will$ift ttl* Statr of ireq' Y,*rh. Eac.h pdli]
r:oilsqnts tn pcusnnal jurisdictinn in any action breught [r
nny uullrt, fi:dt.al ein stiltc, ul' s(rnrpeteilt jurisilittlion

riitiiin l.tre Statc ol l{Pw Yot'li. [f anl' prnvisi'rn of thi.r

Agr,,]crnsnt shull bc hcJd b1' a r;i:tlrl sl- $uilFet$$lt
jurisdiction t+ tre illegal, invalid rlr etlforceahle, the

renral:rinq provisions :l'rall rernrlln in tttll lurcu and

s!I"ect,

Plig+ 2- r:f 3
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lN lVffNlili$ SfI tliREOIr, thu parllus hcrcto hav* duly
c?,lceuted tihis Agre*rnent as of rhe Effective Datre,

,\'lpha S{.c Lirnitcd

$y:

\**1ts: -- fireg+ry Tolu.rnm

Title: fJOCI

SEECI"IWOCID CA[:TTA[. T}ITOI JI}" I.I.C

tsy
Name: _$icott '! *ylor-

Titler b'l

Pag* 3 cri'i
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To:
Frcm:
Sent:
Subject:

David Steinberg[david. s@g rid4x. com]
Murray Huberfeld
Thur 312812013 9:38:22 PM
Re: wires update

So just missing Marcos to get to 2.255.000
Sent via BlackBerry by AT&T

From: David Steinberg <david.s@grid4x.com>
Date: Thu, 28 Mar 2013 17:36:53 -0400
To : murray huberfeld<huberfeld@gmail.com>
C c z ezr a b er en<ezr ab er en@gma i L c o m>
Subject: wires update

wire update

t7l03lL3 ;ry:ui nnt") 671 19103 100,000.00 108,014.53 0 1000s/66108 AARONMPARNES

2U03113 ;rv:l;r nnt"b 671 25103 99,992.50 r97,792.s0 010012/66108 THE RZ H FDN

21103113 ;ry:r;r nnt") 671 22103 100,000.00 297,792.50 010014/66108 SHABSE J FUCHS

2v03113 ;ry:'r;: nnt") 671 22103 100,000.00 397,792.s0 010015/66108 JD BEREN LLC

2U03lt3 ;''ltl''t;'r Dnr") 671 22103 50,000.00 447,792.50 010021i66108 WEAST2l ASSO

2U03113 ;'i!rf't;'t hn'l"b 671 22103 99,992.17 547,784.67 010022166108 TIFERES INVEST

2U03113 ;rv:r;r nnt"b 671 22103 99,992.r7 647,776.84 0 I 0024/66 108 BERNARD FUCHS

2U03lt3 ;'t!:l;r nnt") 671 22103 100,000.00 747,776.84 0 10025/66 108 SR CAPITAL, L

2v03113 ;ry:r;r t:nt"b 671 22103 99,980.00 847,7s6.84 0 1 0026/66 108 DAVID I LEVY

2v03t13 lv:r;r t:nt") 671 22103 99,980.00 941,736.84 010027 166t08 MEADOWS CAPITA

211031t3 ;rv:u nnt"b 671 22103 99,995.00 1,047,731.84 0 1 0028/66108 zuC}IARD P STAD

211031t3 ;ry:l;r nnl") 671 2v03 99,992.50 1,147 ,724.34 010029/66108 SOLOMONWERDIG

2U03lt3 ;y:l;r nnl") 671 25103 49,980.00 1,197,704.34 010031/66108 ELBOGEN, CHAYA

241031t3 ;rv:r;r nnt") 671 27103 50,000.00 1,247,704.34 0 100 r0/66 108 CIIESED CONGREG

24t03113 ;iy:l;r nnt") 671 27103 100,000.00 1,347,704.34 0 100 12i66108 JIJDITH D GOLDB

24103113 ;ry::;r Dnl") 671 27103 105,000.00 1,452,704.34 0 1001 5/66 108 OLIVE TREE HOL

24103113 ;ry:r;r nnt") 671 27103 199,970.00 1,6s2,674.34 0 100 19i66108 LRFI LLC

2st03lt3 ;ty:'r;l nnt") 671 28103 50,000.00 \,702,67 4.34 010026/66108 JONATHAN JLEI

28t0i3lt3 ,;ruf,r;r Dnl'i) 671 :, ,49;992J7 
,

' l lr"
,, 

1' 51 ,, 010022/66108
t , ..
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To: David Levy[dlevy@platinumlp.com]
Frcm: Scott Taylor
Sent \Ned 411712013 5:04:53 PM
Subject Couple things
Beechwood Re Overview Draft.docx

Hope you are well, and we are looking forward to tomorrow at 11am.

First, I am attaching a quick overview that I drafted and have shared with our intended captive managers and tax folks to
give a general plan on what we are doing.

Second, would it be possible to grab a small conference room starting at 9ish for myself and a colleague to meet prior to the

11am meeting. He's coming up from Philly and I want to accomplish a couple things on another front prior to the meeting.

Let me know.

FYI - Moishe will be calling you a little later to chat for a few in advance of tomorrow's meeting with Fred Marro, etc.

Thanks
Scott
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"BEECHWOOD RE,, OVERVIEW AND THOUGHTS

A. BUSINESS OVERVIEW

BEECHWOOD RE is being formed with the intent to provide reinsurance capacity for U.S.

domiciled life insurers that are interested in ceding risk to an offshore entity. The target classes

of business are originally set to be U.S,-based disability policies, long-term care policies and

potentially select types of annuity contracts. The profile of BEECHWOOD RE's target classes are

those with high - but predictable - frequency, very low severity, and long pay-out periods, The

capital partners behind BEECHWOOD RE have committed up to S50 Million of surplus capital to

fund 5300 - 5400 Million of original reinsurance premium capacity.

ln terms of management of the insurance operations, we are planning on running the entity

very lean from a W2 employee perspective, however invest appropriately with best-in-class

vendor relationships to provide most critical functions. Mark Feuer, Scott Taylor, and

potentially other junior resources shallcompose the core management team of the insurance

operations, bringing a decade of commercial insurance experience to the entity. Both Mark

Feuer and Scott Taylor have been involved in the creation and management of a Cayman lslands

based Segregated Portfolio Company which will provide experience relative to the operation of

insurance assets on the island.

B. REINSURANCE VEHICLE

It appears that the Cayman lslands and the Cayman Monetary Authority is the most

advantageous domicile BEECHWOOD RE from a capitalization, regulatory, and tax perspective

CIMA is very familiar with similar structures, which adds to the benefits of the domicile.

I believe that BEECHWOOD RE should aim to be licensed as a Class 83 insurer, however we are

open to the best possible legal structure to support our business plan.

C. UNDERWRITING PROCESS AND RESOURCES

BEECHWOOD RE aims to participate in reinsurance transactions of closed block business subject

to the classes and underwriting profile described above. Optimally, the transactions will be

100% quota share participation in closed block business, however we are open to other

structures....including potential ongoing treaty arrangements when appropriate.

The underwriting process for BEECHWOOD RE is going to involve a full understanding of the

submission and underlying block of business attributes priorto actuarial analysis. That process
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will be led by Scott Taylor and the management team, From there, our intention is to have an

independent third-party actuary perform an analysis on each deal. Our BEECHWOOD RE chief

actuary willthen do their own analysis and render an opinion on the third-party effort.

The management team will then engage in pricing discussions with the ceding insurer, including

surplus needs, ceding commissions, and total funding. The ultimate goal of BEECHWOOD RE is

to select and reinsure deals that have limited underwriting risk on an overall basis, and the

lowest possible cost of capital (e.g., less than *5.5%)

a. Resources

HEAD ACTUARY

BEECHWOOD RE needs to identify and retain a qualified and respected life actuary, with

specific experience in the disability and long term care arena. This role is critical in

assisting management in determining pricing and terms for deal structures, in addition

to coordinating annual overall reserve assessments for the BEECHWOOD RE portfolio.

THIRD-PARTY ACTUARIAL RESOURCES

Given the variations and complexities in properly understanding the different life

insurance reinsurance transactions, BEECHWOOD RE seeks a small panel of actuarial

resources that can be used to do independent actuarial analyses on a deal by deal basis

For instance, if we can find an actuary who is particularly skilled at understanding the

evolving long term care insurance market and development patterns, we require that

resource different than the actuary needed to analyze a standard disability deal.

D. REGULATORY, LEGAL, AND COMPLIANCE

BEECHWOOD RE intends to maintain a best-in-class management of regulatory, compliance, and

legal issues. From the original structuring of the reinsurance vehicle, to ongoing relations with

the Monetary Authority and ceding insures, BEECHWOOD RE will invest necessary funds to

maintain good standing with all parties,

BEECHWOOD RE requires a senior resource to manage this function. lf possible we would like to

discuss retaining Fred Marro and Westmont Associates in this regard.

We also require a licensed captive manager in the Cayman lslands. While familiar with several

through our previous commercial insurance operations, we are open to suggestions. lt is critical

that our regulatory and compliance resources are comfortable with the manager, and that will

take priority in the ultimate selection of such.
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E. INVESTMENTMANAGEMENT

BEECHWOOD RE will enlist best-in-class investment managers with the intention of profitably

managingthebalancesheetofthereinsurer. Totheextentthatcedinginsurersrequirecredit
for insurance and have the assets placed in trust, we will ensure that the investment managers

are subject to the investment restrictions per the trust agreement. The management team has

experience with managing balance sheet assets subject to the provisions of a NY State 114a

Trust. lt is our understanding that each ceding insurer will have their own specific requirements

for trust language, and be subject to different State rules regarding credit for reinsurance.

BEECHWOOD RE is confident that it can be successful in managing assets profitably while

subject to any reasonable set of particular rules.
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To: CrystalO'Sullivan[cosullivan@beechwoodcapitalgroup.com]
From; David Levy
Sent Fri 511712013 '1:08:49 AM
Subject Re: Beechwood Re Open ltems

Crystal what do I need to do for a personal financial statement?

Sent from my iPhone

On May 15, 2013, at l:39 PM, "Crystal O'Sullivan" <cosullivan@beechwoodcapitalsroup.com> wrote:

Good Afternoon David,

I was just following up with you regarding the open items for Beechwood Re. As of now, the items missing
are:

. Original reference letter from Allen Herman

. Original certified copy of driver's license

. Personal Financial Statement

. Original signed Personal Questionnaire (pg.4 of the PQ you filled out)

I spoke with Scott, he said he would bring and have you sign the PQ sheet when he sees you on Tuesday. All
other items i have received the originals of.

If you have any questions, please let me know, otherwise have a good holiday.

Warm regards,
Crystal

Crystal O'Sullivan
Direct Phone: (516) 331-5221
Fax Number: (5 16) 345-97 40
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To: Chaya Barber[cbarber@platinumlp.com]
Frorn: David Levy
Sent Wed 5/'1l20132.12.54 PM
Sukled FW: Cayman Captive
Personal Question naire.doc
Guidance note - Refererlces.doc
Sample Affidavit.doc

From: Crystal O'Sullivan Imailto:cosullivan@spinnetworks.com]
Sent: Tuesday, April 30, 2013 3:00 PM

To: David Levy
Subject: Cayman Captive

Good Afternoon David,

Scott forwarded me yourcontact information so Ican send along the items thatwe need filled outforBeechwood
Re. You willneed the following:

. PersonalQuestionnaire to be filled out

.3referenceletters(2personal, lfinancial-thereisaguidelinethatlattachedsoyouknowwhattoinclude
them)
. Notarized Affidavit ofNo Convictions
. Certified copy of passport picture or driver's license (if the passport or driver's license do not have your up

private address, you willneed to include a copy of a recentutility bilD

I will be more then huppy to help you in any way I can. For example, if you have an up to date resume with your
employmenthistoryforthepastl0years,Icanstarttopopulateyourquestionnaire. Pleaseletmeknowifyouhz
que stions .

Warm regards,
Crysta I

Crystal O'Sullivan
P rovider Re lations Spe cialist
Work Phone: 5 I 6.33 I .5210 ext22l
Fax Number: 516.345 .9740
Spe cialty Provider Imaging Network
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To: David Levy[dlevy@platinumlp.com]
Frqn: CrystalO'Sullivan
Sent Wed 5/1i2013 5:1 1:44 PM
Sutjed Cayman Captive
David Lew - Character. Reference no. 1,docx
David Lew - Character Reference no. 2.docx
David Leqr - Bank Reference Letter.docx

Good Afternoon David,

Mark asked for me to provide some character reference letters for youlivasottached 2 to this email (please adjust as
you see fit - I left the items that would need to be changed in bbtd)also attached the bank reference letlds.a very
basic letter stating you have been and still are in good standing with whichever financial institution you use (must b
then 2 years.)

Please let me know if you have any questions regarding the attachments

Crystal
Crystal O'Sullivan
Provider Relations Specialist
Work Phone: 516.331.5210 ext 221
Fax Numbe r: 516 945.97 40
Specialtv Pfovider Imaginq Network

Forwarded message
From : Crystal O'Sullivan <cos u llivan@ s p inne
Date: Tue, Apr 30, 2013 at 3:00 PM
S ubje ct: Cayman Captive
To : dle vy@platinum lp.com

Good Afternoon David,

Scottforwarded me yourcontact information so Ican send along the items thatwe need filled outforBeech\{amd F

will need the following:

. Personal Questionnaire to be filled out

. 3 reference letters (2 personal, I financial - there is a guideline that I attached so you know what to include
them)
. Notarized Affdavit of No Convictions
. Certified copy of passport picture or driver's license (if the passport or driver's license do not have your up
private address, you willneed to include a copy of a recent utility bill)

I willbe more then happy to help you in any way I cfror example, if you have an up to date resume with your
employmenthistoryforthe past 10 years, Ican startto populate yourquestioftiadrse letme knowifyou have any

que stions.

Warm regards,
Crystal

Crystal O'S ullivan
P rovide r Re lations S pecia list
Work Phon e 51 6.33 1.5210 ext 221
Fax Numbe 15 1 6.345.97 40
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S pe c ia lty Provider Imagin g Ne twork
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To:
Frqn:
Senl
Sutied

David Levy[d levy@platinumlp. com]
Crystal O'Sullivan
Wed 5/15/2013 5:39:12 PM
Beechwood Re Open ltems

Good Afternoon David,

Iwas justfoliowing up with you regarding the open items forBeechwoodAEof now, the items missing are

. Originalreference letter from Allen Herman

. Original certified copy of driver's license

. Personal Financial Statement

. Originalsigned PersonalQuestionnaire (pg.4 of the PS$odrout)

I spoke with Scott, he said he would bring and have you sign the PQ sheetwhen he sees you onAlhoddalitems I
have received the originals of.

If you have any questions, please let me know, otherwise have a good holiday.

Warm regards,
Crystal

Crystal O'Sullivan
Direct Phone: (516) 331-5221
Fax Number: (5 I 6) 345-97 40
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To: David Levy[dlevy@platinumlp.com]
Frsn: CrystalO'Sullivan
Sent Fri511712013 2:11:29 PM
Sutiect Re: Beechwood Re Open ltems
PFS Scott Taytor.odf

David,

For the PFS, you willneed a listing of your assets, a listing of your liabilities and then a networth statement.

I've attached Scott's so you can see the simple formatthey want.

Also, this too needs to be notarized

Thanks I

On Thu, May 16,2013 at 9:08 PM, David @ wrote:

Crystalwhat do I need to do for a personalfinancialstatement?

Sent from my iPhone

On May 15,2073, at l:39 Pl{/Erystal O'Sullivafl<cosullivan@beechwoodcapitalgroup.cntwrote

Good Aftemoon David,

I was just following up with you regarding the open items for BeechwoodARof now, the items missing
are:

. Original reference letter from Allen Herman

. Original certified copy of driver's license

. Personal Financial Statement

. Originalsigned PersonalQuestionnaire (pg, 4 ofthe PS@rout)

Ispoke with Scott, he said he would bring and have you sign the PQ sheetwhen he sees you on Tuesday
Allother items I have received the originals of.

Ifyou have any questions, please letme know, otherwise have a good holiday

Warm regards,
Crystal

CrystalO'Sullivan
Dire ct P hone (5 I 6) 3 31-522
Fax Numbe r(516]1 345-97 40

THIS E-MAIL IS FOR THE SOLE USE OF THE INTENDED
RECIPIENT(S) AND MAY CONTA]N CONFIDENTIAL AND

PRIVI],EGED INFORMATION.

ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR

DISTRIBUTION IS PROHIBITED, IF YOU ARE NOT THE
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INTENDED RECIPIENT, PLEASE CONTACT THE SENDER

BY REPLY E-MAIL AND DESTROY AI,L COPIES
OF THE ORIG]NAL E-MAIL.

CrystalO'Sullivan
Dire ct P hone : (5 I 6) 331-5221
Fax Numbe r: (5 I 6) 345-97 40
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To: Mark Nordlicht[mnordlicht@platinumlp.com]
From: David Levy
Sent Thur 5/30/20'13 11:08:47 PM
Subject Term-Sheet Beechwood
Term-Sheet Beechwood.docx

See attached ts for beechwood
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CONFIDENTIAL
DRAFT-May 30,2013

THIS TERM SHEET IS A NON-BINDING EXPRESSION OF INTENT, DOES NOT CONSTITUTE
A COMMITMENT NOR DOES IT CREATE AIW OBLIGATION OR DUTY BY THE INVESTOR
TO MAKE, CONSIDER OR NEGOTIATE ANY INVESTMENT OR EXTENSION OF CREDIT.
THESE PROPOSED TERMS AND CONDITIONS ARE PROVIDED FOR DISCUSSION
PARPOSES ONLY AND DO NOT CONSTITATE AN OFFER, AGREEMENT OR COMMITMENT
BY LENDER TO ENTER INTO AIW PROPOSED TRANSACTION PARPORTED TO BE
EVIDENCED HEREBY, THE ACTAAL TERMS AND CONDITIONS APON IYHICH THE
INVESTOR MIGHT ENTER INTO AN AKRANGEMENT ARE SUBJECT TO ALL NECESSARY
INTERNAL INVESTOR APPROVALS, EXECATION AND DELIVERY OF DOCAMENTATION
SATISFACTORY TO THE INVESTOR AND SACH OTHER TERMS AND CONDITIONS AS ARE
DETERMINED BY THE INVESTORAND ITS COANSEL,

Comppnv:

Investor:

Beechwood Re a Corporation (the "Borrower").

an entity controlled by David Levy (the

"Lender")

a

a

a Companv
Structure:

Management

a Transaction:

Preferred
Investment :

a Redemotion:

(D Mark Feuer and Scott Taylor to provide insurance background

and expertise
(ii) David Levy to provide investment expertise
(iii) A11 Reinsurance transactions to be approved unanimously
(iv) Upon the approval by the Investor of Reinsurance Transactions

totaling over $100,000,000 in value Mark Feuer and Scott

Taylor shall be paid an annual combined salary totaling

$750,000.
(v) David Levy shall have the right to invest all proceeds of

Reinsurance Transactions at his sole discretion.
(vi) There shall be a 7 member BoD. Management shall each serve as

directors

The Company shall be managed by Mark Feuer (33'34% equity), Scott

Taylor (16.67% equity), and David Levy (49'99% equity).

The Borrower is in the business of Reinsurance and has a need for seed

capital on its balance sheet.

Investment shall mean an amount of up to One Hundred Million
($100,000,000) dollars, in cash or other assets to be mutually agreed to by

the parties, made by or on behalf of Lender, to be drawn at the sole

discretion of the Lender, and subject to the terms of the definitive
documentation.

(i) Prior to the Borrower entering into a Reinsurance transaction the

Lender may aI its sole discretion exchange the assets

(ii) Upon the completion of a Reinsurance Transaction the Preferred

Investment shall be redeemable at the Companies discretion.

(D 8% per annum on all cash

(iD ( %) per annum on all other assets

a

a Interest Rate:
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a Reinsurance
Transaction:

Limit on
Distributions

CONFIDENTIAL
DRAFT - May 30, 201 3

The investor shall have the right to approve any Reinsurance transaction

the Company enters into until the Investment is repaid in full'

No distributions or loans to Management shall be made prior to the

Company redeeming the entire balance of the Preferred Investment
a

a Goveming Law: All documents shall be governed by the laws of the State of New York (or

such other jurisdiction as the Investor and Company shall agree upon and

in which the loan transaction contemplated hereby is fully lawful), and the

parties shall agree that New York (or such other jurisdiction) shall be the

exclusive venue for any action brought under the facility' The Company

shall nominate an agent for service of process in New York (or such other
jurisdiction). company shall provide an opinion of New York counsel (or

counsel licensed in such otherjurisdiction), acceptable in form and

substance to Investor, as to the legality of Companies business, and as to

the enforceability of the documents evidencing the Investment including,

without limitation, compliance with any applicable civil and criminal usury

statutes and to such other matters as Lender may require.

a Expenses: All costs and expenses incurred by Investor in connection with the

proposed Facility shall be paid by Company, upon the completion of the

transaction.

This Term Sheet does not contain all of the terms and conditions of any financing arrangement proposed

between the parties hereto, which shall be set forth in detail in definitive documentation. Furthermore,

this Term Shiet reflects one altemative financing facility being considered by Investor and therefore does

not supersede any other term sheet being reviewed by Investor and Company. As a result, this Term

Sheet is not, and shall not be deemed to constitute, a commitment or an offer by any parly to consummate

the transactions contemplated hereby, all of which shall be subject to ordinary approvals, definitive

documentation, negotiation and the satisfaction or waiver of all conditions set forth therein.

2
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To: David Levy[dlevy@platinumlp.com]
From: CrystalO'Sullivan
Sent Fri 513112013 8:06:54 PM
Subject lnvoice
Beechwood Re lnvoice.docx

David,

Please find attached invoice. Please let me know if you need anything else.

Crystal

Crystal O'Sullivan
Direct Phone: (516) 331-5221
Fax Number: (516) 345-97 40
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Beechwood Re

1 186 Broadway

Hewlett, NY 11557

(516) 734-6000

Fax (516) 345-9740

cosu lliva n@beechwoodca pita I

group.com

Date:5/31/2013
Invoice # 134

Expiration Datei 5/31/20t4

David Levy

Platinum Partners

152 W 57th St

New York, NY 10019

Qr4 se2-2222

$2s,000 $25,000Filing, Licensing, Legal, & Administrative Services

$25,000.00

$0.00

$25,000.00

subtotal
sales Tax

Total

Quotation prepared by: Crystal O'Sullivan

This is a quotation on the goods named, subject to the conditions noted below: (Describe any conditions pertaining to

these prices and any additional terms of the agreement. Yor.i may want to include contingencies that will affect the

quotation. )

To accept this quotation, sign here and return:

rlhthlct{wfit}}) lthl
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To: David Levy[dlevy@platinumlp.com]
From: Scott Taylor
Senf TueGl4l2O137'.23'.27 PM
Subject when you have a set of sample investment guidelines, please send them

I am creating our Beechwood Re "document"
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Tor
Frcm:
Sent:
Subject:

Mark Nordlicht[m nordlicht@plati numlp. com]
Scott Taylor
\Ned 61 121201 3 8:05:57 PM
Re: Beechwood Re Presentation

Mark -

We were given assurances yesterday that we will be fully licensed by the end of the month. Our hearing is set for the 24th,

and we will get formal notification a few days after. On the deal side, I do not want to set expectations, etc. but there are a

lot of opportunities on the horizon:

1. $250MM fixed annuity deal with Farmers New World Life
2. $520MM structured annuity deal with Farmers New World Life
3. $200MM mixed life product deal with Hartford
4. $170MM fixed annuity deal with Forrester life
5. SANLAM (south african bank) open flow fixed annuity deal

6. $60MM-$100MM long-term disability deal with consortium of Blue Cross/Blue Shield entities

My guess is that we will get the first of these to fund during the summer and perhaps a couple more in the fall. The issue

with this marketplace is that things move SLOWLY even when pushed. So we are being as aggressive as possible in filling
the pipeline and working on deals...pushing all in hopes of getting one quickly.

Let us know ifyou have any questions

Regards
Scott

On Wed, Jun12,2013 at 3:12 PM, Mark Nordlicht <mnordlicht@platin wrote:

How are we doing on potential deals? What do u think timing could be?

From : Scott Taylor I ma i lto : stavlor@ beechwoodca pitalq rou p' com ]
Sent: Wednesday, June 12, 2013 3:09 PM

To: David Levy; Mark Nordlicht
Subject: Beechwood Re Presentation

David -

I know you are working on putting together the investment document (that you spoke with Mark about) this week, as a

basis for conversations with some of the FA players, who understand the transactions to be largely a financial deal rather

than something more comPlicated.

I have attached for you our general management and strategy document for Beechwood Re both as reference, and as a ppt

template for the other document'

Thanks
Scott

THIS E_MAIL IS EOR THE SOLE USE OF THE iNTENDED

RECIPIENT (S) AND MAY CONTAIN CONFIDENTIAL AND
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PRIVILEGED INFORMATTON

ANY UNAUTHORIZED REVIEW, USE/ DISCLOSURE OR

DISTRIBUTTON IS PROHIBITED. IF YOU ARE NOT THE

INTENDED RECIPfENT, PLEASE CONTACT THE SENDER

BY REPLY E-MAIL AND DESTROY ALL COPIES
OF THE ORIGINAL E-MAIL.
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To: David Levy[dlevy@platinumlp.com]
From: Scott Taylor
Senf Sun 6/16/2013 2:10:24 PM
Subject document
Beechwood Re lnvestments Doc June2013.optx

take a look
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Bee Re

lnvestment Stiategy & Guidelines
:Discussion Document

June 2013

Copyright 2013 1
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Beechwood Re lnvestment Management Strategy
is Based on Producing Superior Retums Through
G redit-Based Strategies

lnh'oducdon

Risk [rianagement

Strategies

Transparency

Cornpliance

Eiographies

Conclusiol't

Beechwood Re was formed to provide offshore reinsurance capacity to Life, Accident
and Health insurance companies seeking improved capital efficiency through
reallocations of surplus

We observed a growing negd for reinsufance underwriting expertise and capacity for
middle market-sized deals in fixed and indexed annuity, long-term disability, and long-
term care lines, and formed the reinsurer in direct response to these requirements

ln order to drive success, Beechwood Re's Chief lnvestment Officer seeks to employ a
multi-strategy, multi-manager credit-focused approach that seeks superior risk-
adjusted returns irrespective of any broader market direction.

Beechwood Re emphasizes qualitative, quantitative, operational, and structural risk
management and utilizes best of class third party administration, audit, and valuation

, . services.

Beechwood Re will seek out best in class third party managers as well as invest a
portion of its assets directly , planning to allocate capital across nnultiple distinct
investment strategies that span various asset classes, geographies and liquidity
profiles

PAGE 2
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Overuiew of Reinsurance Transaction Benefits
and Asset Management Structures

The proposed reinsurance solution mitigates the negative rating factors

Reduced lnterest Rate Exposure - Reliance on interst0sensitive annuity
business would be reduced

Reduce Disintermediation Risk - Eliminates exposure to annuities with no
surrender protection ,:..'-
lmprove CapitalRatios - Capital currently assigned to the annuity block
would be freed up for alternate use

Cgdant establishes a modified coinsurance account ('Mod-Co Account"). The Mod-Co
Account and assets maintained therein will be owned by the Cedant

Quota share of assets (up to 100%) with a combined statutory book value equal to the
ceded reserves will be maintained in the Mod-Co Account

Beechwood Re will establish an Escrow Account for the benefit of cedant and maintain
assets equal to an Escrow Balance ('EB). EB will be the greater of (1) 7% of the
ceded reserves, or (2) the IMR

Beechwood Re's asset managers are hired by Cedant to manage assets in the Mod-
Co account in accordance with mutually agreed to investment guidelines

PAGE 3
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The Basis of Beechwood Re's lnvestment Strategy
is Superior Risk Management Capabilities

lntroductiori

Risk Managemen t

Strategies

Transparency

Cotnpllance

Siographies

Conclusion

Strong risk m

The Chief lnv
multiple tools

anagement is the key to monitoring our investments with third party managers

estment Officer believes that risk must be addressed on several levels with

PAGE 4
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The Basis of Beechwood Re's lnvestment Strategy
is Superior Risk Managernent Gapabilities - (cont.)

lntroduclion

Risk Management

Strategies

Transparency

Compliance

Biographies

Conclusion

Risk management is fundamental to any transactions Beechwood Re

manages on its own. The Chief lnvestment Officer believes that risk must be
addressed on several levels:

. Detailgd analysis of undellyipg forms of collateral

. . Diversification of loan portfolio among various strategies and industries

. Focus on appropriate deal controls, including: lockboxes/controlled
bank account agreements; internal/external verifications; etc.

' Active monitoring and due diligence (real{ime/daily/weekly/ monthly; as
applicable)

Assistance from corporate counsel in structuring investments

Careful management of exposure through the use of LLC structures

. Secure third party controls, independent valuation, compliance program

5
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Beechwood Re lnvestment Management overview

lntroduci!on

iiisk ltlanagement

Strabgies

Transparency

Compliance

Biographies

Conclusion

Strategy Mix: Beechwood Re's expertise is in a broad array of
diversified, credit-based strategies which allow for
strong r[sk-adjusted returns uncorrelated to any
broader market activity. 90%+ of the investments will
be in NAIC 1 &2 asset classes.

Risk Manageme

Opportunism Entrepreneurial culture and willingness to source
'routside the box' investments that pass ,

;tnOustry tt!1*orL,''', Extensive network oi co ntacts provides unique
'; "':opportunities and first mover advantages.

Experience Eight year track record of Beechwood Re's ClO, with
an additional 120 years of collective credit-based
investing in the broader team.

PA(]T, b
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The Majority of the Asset Allocation is Focused on
Gredit Based lnvestments with U.S. Gorporations

lntroduction

Risk llanagement

Strategies

Transparency

Compliance

Biographies

Conciusion

Allocation %Asset Class

Equity lnbrest - Other

10%Secured Asset-Based Collateralized Loans - Healthcare

10o/oSecured Asset-Based Collateralized Loans - Energy

Gommodites

10%Direct Loans to U.S. Corporations

PAGE 7
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Beechwood Re Will Utilize Best-ln-Glass Third-
Party Asset Managers in Addition to lnvesting on
a Proprietary Basis

lntroduciion

Risk lvtanagement

Stntegies

Transparency

Compliance

Biographies

Conclusion

Beechwood Re will invest a portion of its assets with third-party managers
and has developed a strict criteiia for selecting managers;

. Fund sizel $500MM - $2B

. Uncorrelated returns

. Long track record of success

. Strong risk management

. Best in class compliance

. Portfolio diversification

. Transparency

Beechwood Re will also'invest a portion of its assets in proprietary sourced
transactions ;

. Specialized sk/ls to properly structure and negotiate a transaction
including

' Added layers of due diligence and legal review

. Extensive niche industry experience

. Advanced monitoring capabilities

. Sophisticated controls to minimize fraud risk

PAGE 8
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A Culture of Transparency ls Gritical in
Maintaining a Healthy Relationship with
and Trustees

Cedants

lntroduction

R!sk l.lanagement

Strategies

Transparency

Ccrnpliance

Biographies

Conc!usion

Commifrnent to prwiding portfglio insight

Monthly performance, capital allocation, performance contribution and risk
metrics provided to cedants and trustees

Annual audit by a top tier accounting flrm with signiflcant industry experience

Open-door po!icy for any cedant seeking direct conversations with the
investment manager regarding all aspects of portfolio

- ,ln=depth Due Diligence and investment policies available upon request

lndependent valuation and reporting

Sterling Valuation Group evaluates all valuations on a quarterly basis

Formal policies outlining all fair valuation practices and methods

We will seek out third-party managers with

Deep internal team of experienced professionals with accounting and
operations backg rou nds

Compliance with Rule 13F and 13D reporting requirements
PAGE 9

whocedants'' '' ].,] '']to our
;"C?

':r rjlll
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Beechwood Re Holds Third-Party lnvestment
Managers to Strict Compliance and Ethics
Standards

lntroduction

Risk lv'lanagement

Strategies

Trarsparency

Cornpliance

tsiographies

Conclusion

Registered lnvestment Advisor with U.S. Securities and Exchange Commission
'

Code of Ethics ,']
Compliance Policies and Pro-cedures :

' I :' " '

Full-time in-house,Chief Compliance Officer

Strict adherence to federal securities law and SRO regulations

Annual Compliance Meetings

Employee Personal Account restrictions and monitoring

Real time compliance trade surveillance

Annual Certification of Compliance by all employees, officers and directors

Anti-Money Laundering procedures and controls

Outside Business Activiiy Pre-Approval process

PAGE 10
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DAVID LEVY

lntroduction

Risk tulanagement

Strategies

Transparency

Compliance

Biographles

Conclusion

a

Mr. Levy has spent his career as an investment specialist and portfolio manager

Most recently, Mr: Levy served as Deputy Chief lnvestment Officer at Platinum
Partners Value Arbitrage Fund, L.P, He has directly managed over $250 million in
capital and oversees over $1 ,billion in total investments. The focus of Mr. Levy's
investments is in asset-based lending in a variety of industries, and utilizing credit
based strategies to generate returns yilh lesq risk than traditional strategies,

. .. i..' , .. t..

; ir':i, I ' ': l'. , ,.

Prior to working at Platinum Funds, Mr, Levy Wgrked at lighthouse Capital Partners
where he actively mala$gd inve-stments for institutional investors. Mr. Levy's prior
experience also inclUdes internships in the New York City mayor's office for Mayor
Bloomberg and with the Chief Counsel for Senator Orrin Hatch.

He,serves as a member of the lnternational Crisis Group's Advisory Council

Mr...Levy holds a Bachelor of Science in Finance from Yeshiva University in New
York, NY,

Copyright 2013 L2
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MARK FEUER

lniroduction

Risk lr.{anagement

Strategies

Transparency

Compliance

Biographies

Conclusion

Mr. Feuer has 20 years of experience in the financial services and insurance
sectors j

a Most recently, he was an owner in a Managing General Underwriter and
reinsurance operation focused in the property and casualty market - specifically
workers' compensation insurance for the healtllcare industry

'I

' ',,, 
'lt ' ' rl .,:l:. 

tl,' 
l'1. ' "' '

'l

Prior to that, Mr.,Feuer was Cnie-t,Eysgu11re Oflicer of Marsh's U,S. operations,
controlling a $2.58+ revenue P&L and thousands of employees. Mr. Feuer was
also a senior leader:,withln Merrill Lyncn's Privbte Client'Business, rising to be the
Chief Operating Officer:for the Americas, with responsibility for the trust company,
retirement division, private bank, and other operations

Mr. Feuer serves on several Boards of Director:s, including many non-profit
institutions in the New York area

a Mr. Feuer holds a Juris Doctorfrom New York Law School and an LLM in Taxation
from New York University School of Law

Copyright 2013 13
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SCOTT TAYLOR

IntroCuction

Risk l',4anagement

Strategies

Transparency

Compliance

Biographies

Conclusion

Mr. Taylor has spent his career in fjnancial services and the insurance sectors

a

Most recently, he led the undenrvriting team and reinsurance contracts for a property
and casualty program manager and reinsurance operation. ln this role he played
the lead role in carrier relatfons,,focused on both primary underwriting and
reinsuranceoperations. , r,, :'

. . . .' . . : : : l

Previously, Mr, TEylor.,led,the Small Commercial business segment within Marsh &
Mclennan, responsible,for the P&L and over $1B of P&C premiums. His roles prior
to MMC included being,the chief Operating Officer of the Merrill Lynch Private
Banking and lnvestmenis division.

. , Mr. Taylor began his career at McKinsey & Company in New York, providing

: management consulting services in the insurance industry, including extensive
i' ' experience in the life insurance arena i:

Mr. Taylor holds an A.B. with honors in Economics from Harvard University

Copyright 2013 14
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Summary

lntroduction

Risk ll,lanagement

Strategies

Transparency

Compliance

Conclusion

a Credit-focused investnent strategy which focuses on capital
preservation

Unconelated rcsutts to botlr broadgr mgrkets

Superior riskadjusted retums

. Proven record of outperformance in various market
environments : .,

. Stncng culturc of risk management and transparcncy

. Broad diveGification through use of third party managers
'. .Proprietary self sourced transactions

. Best in class third par{y vendors

a

PAGE 15
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To:
Frcm:
Sent:
Subject:

David Levy[d levy@plati n umlp.com]
David Ottensoser
Thur 612012013 5'.24:45 PM
FW: New matter

Beechwood Re lnvestment LLC (or something like that)?

---Original Message-----
From: Auerbach, Andrew [mailto:aeauerbach@BryanCave.com]
Sent: Thursday, June 20,2013 1:14 PM
To: David Ottensoser
Subject: New matter

David,

ln order to open the new matter, I will need the name of the Newco. Please let me know when you and David have decided on a name.

Thanks,
Andy

Andrew E. Auerbach
Bryan Cave LLP
1290 Avenue of the Americas
New York, New York '10104

(212) 541-1232 - direct
(212) 904-0535 - fax
aeauerbach@bryancave.com

This electronic message is from a law firm. lt may contain confidential or privileged information. lf you received this transmission in

error, please reply to the sender to advise of the error and delete this transmission and any attachments.

IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the lRS, we inform you that any U.S. federal tax

advice contained in this communication (including any attachments) is not intended orwritten to be used, and cannot be used, forthe
purpose of (i) avoiding penalties under the lnternal Revenue Code or (ii) promoting, marketing, or recommending to another party any

transaction or matter addressed herein.
bcllp2013
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EI
Andrerv E. Auerbach

Partner

Direot: (212) 541-1232

Fax: (212) 904-0s35

aeauerbach@bryancave.com

June25,2073

Bryan Gave ILP
'1290 Avenue of the Americas

New York, NY 10104-3300.

Tel (212| 541-2000

Fax lZ12) 541-4630

www.brya ncave. comCONFIDENTIAI

David Levy
Beechwood Re Investment LLC
c/o Platinum Partnets
Catnegie Hall Towet
152 \West 57'h Street, 4d' Floor
New York, NY 10019

Deat David:

Re: Engagement of BrYan Cave LLP

Bryan Cave Offices

Atla nta

Charlotte

Chi cago

Dallas

Hamburg

Hong Kong

I rvine

Jefferson CitY

Kansas City

London

Los Angeles

Milan

New York

Paris

Pho enix

San Francisco

Sh a ng hai

St. Louis

Washinqton, DC

We ate pleased that you have chosen to engage Bty,"t Cave LLP to provide

legal services in 
^connection 

with the formation of Beechwood Re Investment LLC and

oJrer related sewices in connection with investmeflts to be made by the urtrll'

consisrent with our normal ptactice and as required by 22 NYCRR Pat 1215, this

Ietter and the attached State;ent of Engagemeflt Tefms and Billing Practices Q'Tew

york) (the ,'Statement") set forth the t.rmt of oru engagement. The statement is

pt""iai to our clients so that we can establish a mutual understanding regafdiflg our

engagement.

.We 
cannot guamntee any pafticulat legal tesult' bu! we assule you that.Y: *'11

work vigororrrly .r"d efficiently.'fire quatity of o.tt work is paramount' and while we

do not sacfifice quality to economy, v/e do recognize the- need fot cost effective

fepfesentation. The selection of lawyers and legal assistants.who urill render services to

y"'" -iU be made by us as the lawyets having overall supefvisoly responsibiiily fot yout

rnatter, taking into considetation th. n torJof the matter, the office in which most of

those serrrices afe likely to be rendered, the degtee of legal e{Perience, knowledge and

,f..i"tiru.ion required in order to achieve you;liect1ve, the avarlability of lawyers and

legal assistants d wotk on youl mattef and thert houdy bi[ing tates' If at any time you

h^'ve questions, conceflts oi criticisms, Please contact eithet of us at once'

$7e take into account many factots in billing for services tendered' The

principal factotis usually out time costs billed at out ftoitly lates fol the attorneys and

i["i""rir*nts who do the work. Our houtly fates fof attotneys and other rnembets of

the professional staff are based on yeats oi .*p.ri.oce, specialization in taining and

Bryan Cave lnternalional Ttade

A rRADE CONSULIING SUES]DIABY

AF NON.LAWER PFOFESS]ONAIS

www.blya ncavetra de. c om

Bangkok

B eijing

Jakarta

Kuala Lumpur

M a nila

Shanghai

Singapore

Tokyo

Bryan Cave Strategies
A GOVERNMENT NELATIONS ANO

POLITI CAL AFFAI FS SU BSID IARY

www.bryancavestratoglEs.com

Washington, DC

St, Louis

NY02DOpS\l 738998. 1\NY\N0000s9
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Beechvrood Re Investment LLC

Jute 25,201'3
Page2

Bryan Cave LIP

practice, level of ptofessional attainment and other factors telative to the engagement, Cuttently our

Loot'ly rates for 
"itorrr"y, 

and legal assistants tange from $215 to $950' Out time chatges ate usually

in minimum units of one renth (t ttOl of an hour. Hoully bilhng rates are teconsidered periodically

with changes effective as of the fust of the month adopted, usually Janwary 1, and ate subiect to

change without notice.

Our billing statements ate normally tendered on a_monthly basis and ate due and payable

upon receipt. We 
-endeavot to include expenses and other chatges in the statemefit fot the month in

oiri.h th.y ar. incutred. On occasiorr, lio-*"r, accounting for cettain expenses and charges (i'e',

late-posted items ot international charges), may be delayed.in which case late-posted items will be

billed on the next tegulat statement.

Our reptesentation is conditioned upon teceipt of the signed copy of this lettet ftom you

confuming yorir ,rnd.rrtanding and apptoval of these terms of ouf engagement.

Our attorney-client telationship is one of mutual trust and confidence. '$7e do our best to see

to it that our clients are satisfied not ;dy with our services but also with the fees chatged fot those

services. Whenever you have any questions oI cotnments regarding out services of fees' you should

cofltact either of ',r, o, ,r,y oth", attorney in the Firm rvith 'nvhom you ale wotking' We also

encourage you to inquire about any fnattel relating to ouf fee arrangements of monthly statements

that are in anY waY unclear.

2
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Beechwood Re Investment TJ.C

June 25,201.3
Page 3

Bryan Gave LLP

'We appreciate the confidence you have placed in us and look forward to working with you.

If this letter and the Statement corectly set forth our fnutual understanding, please sign and date the

enclosed copy of this lettet and return it to us with the attached Statement'

Very truly youts,

Andtew E. Auetbach

THESE TERMS, INCLUDING THE ATTACHED STATEMENT OF

ENGAGEMENT TERMS AND BILLING PRACTICES' ARE

APPROVED.

DATED: June -, 
2013

Beechwood Re Investmsll T J 'C

Name:
Title: -

€.

3
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Bryan Gave LLP

STATEMENT OF ENGAGEMENT TERMS
AND BILLING PRACTICES

(I'{ew Yotk)

Rates are detetmined for our lawyers and legai assistants on the basis of seniority, experience or atea of practice, the

geograph-ic location of the offic!, and factots relative to the engagement. Hour\' billing tates are teconsidered

[*"oar.^Uy rvith changes effective as of the fitst of the month adopted, usualiy Jarr'tz'ty 1,. and. ate subject to change

vrithout notice. The curient rates for our professionals likely to be involved in tendering sewices in connection with this

matter are as follows: Nlark Weakley/g4bs, Laurel Dutham/$425 and Andterv Auerbach/$620. This list may change

from time-to-time.

Deposits. As a matter of Firm policy and in light of the expected wgtk involved in this teptesentation, we tequest that

Beechwood Re Investment IIi make a pa)'ment of $0, to be applied against ouf fees, expenses and other charges'

Any deposits that rve receive from you rvill be placed in one of out client trust accounts on yorrf behalf and are

refund.able to the extent not subject to disbursemerrt. Uttd.t certain circumstances, one of those accounts allows interest

earned to be credited to the client. New york law requires that the interest earned in the other trust account, which must

be used for all deposits rvhich are too small in 
"*orrrrt 

o|will be held for too shott a time to generate enough intetest to

justiry placing the funds in a sepatate account, be contdbuted to a Nerv ]brk state fund to ptovide civil legal service

programs for indigent persons uirrd progru-, fot the administtation of iustice, If you have questions with regatd to the

^..Joot 
hto rvhich your deposit(s) ate placed, please feei free to contact us'

Deposits are received with the understanding that rve are exprcssly authorized to withdraw from the trust account the

surns necessaq, to pay fot services as they are performed .-nd 
"*1r.or". 

as they ate incurred' You will be notified in

*.it-goftheamountsappliedotwithdtawn,and;,911wi]lalsobiep'ovidedwithastatementexplainingtheservices
rendered and costs incurred. If the charges fot services and costs exceed the balance on deposit, the statement will show

the excess due and payable. ve may also request additional deposits to covff further services and costs' if ckc'mstances

warrant. When ow serrices are completed, you rvili receive a hnal invoice- An)' remaining balance after payment of our

ftnal invoice rvill be returned to you'

Representation in other N,Iatters. we are a latge law firm and u/e IePresent many othet companies and individuals' To

avoid any *i.trrd"rrt"nffi itlonnection *itf, out cufrert (and any future) engagement for you' rve confirm that we

have not been asked to act as counsel for any rotuidiury, prrlrr,, affiliate ot'oth;thember of your corporate,group b5'

acting as co'nsel to you. Any such telationship, if orrdertri.r, by us with any group member, must be separately entered

into.

It is possible that some.of ouf Pfesent.or future clients will have disputes with you during the time that we ate

representing you. Therefor., ", 
u'condition to our undertaking this engagement' you have ageed that out Firm ma1'

continue to represent o, *^1, undertake in the future to represent othet existing or new clients in any mattel on a

position, other than a matter L rvhich rve ,.pr.r.rr, yot with?espect to that position, that is adverse to you ot in rvhich

youf krtefests may be adversell, affected. we 
^gr.., 

ho*..r.r, that your pro.pective consent to conflicting reptesentation

contained in the preceding senterce shall not aPply ifl any instance whle as the tesult of out tepresentation of you we

have obtained sensitive, proprietary or other.onfri.nti"l irrformation of a non-public-nature that, if known to any such

other client of ours, .orrta Ui ,rs.d in any such other matter by such client to your disadvantage'

Estimates. Before undertaking a particular assignment, rve rvill, if requested' provide you with a fee estimate to the

extent possible. Estimates are iot iossible fo, so"me matters, however, and cannot be relied on in many others because

the uttimate scope of our work will not be clear at the outset. \\4ren a fee estimate is given, it is only an estimate; it is not

" -"*i*'* 
o. *j11i-* fee quotation. The achral fee may be more or less than the quoted estimate'

Litigation and Dispute Resolution Mattets. The outcome, cost and the coutse of most litigation mattefs cannot be

pred.icted. Should yogE ft*. q*stions, ot concerns' we encoruage )'ou to contact us' Your timel)' and frrll

cooperation 
^.ra 

ur.irt"rr." will play'a critical tole in oo, 
"ffottr. 

You alwai's retain the right to determine whether a

compromise should be putso"d irri accepred, or."1i"ro^tirr.1y, whethet the mattet should be pursued to an adiudication
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Bryan Cave ILP

on the merits at trial and thereafter to an appeal. \Vhile rve cannot assure you tl'rat there rvjll not be an adverse outcome'

o,r, .fforr, a6vays are dit;r.d ;";; obtaining the most satisfactory resoiution of this matter fot you that is possible'

Termination of Engagement. You may tetminate our engagement with or rvithout cause at any time on wtitten notice to

us. Termination of our services rvill not affect your ,.rpo'niiUtity to pay for legal services rendered and all expenses and

other chatges incured up to the date when *e r..ei-r.Lti.e oi t"rriio^tion, a"d fot any firrthet rvork tequired of us in

;;J;r ," fu-"itit"t" an ordedy tumover of matters irl process at the time of termination'

We may tetminate out engagement for any of 
-the 

reasons permitted under the New York Code of Professional

Responsibility, includingyo'or'a.titroua. disregard to pay fees,^insistence upon conduct contrary.to our iudgment and

advice, insistence oporr pi"r.rrting a claim o, i.f*r" art t oot warranted under existing larv and cannot be supported

by good faith argument,-o, anyith., .orrdo"tthat rendets it unreasonabl)'difficuit for us to aatry out employment

effectively or presents ;"li;';tl, orr. pror"rriorr.l responsibilities. If tequired'-we will request a stipulation executed

by you allorving us to withdraw as your attomey in any juaicial, arbitration or similar proceedings, and you agree to siSn

such stipulation. We ma1, 
"l.o "pply 

for a court otd", uppro-rirrg our withdrawal ftom representing you, and you agree in

advaoce to out ryithdrawal.

Our attomey-client reiationship witl also terminate when a matter for which out Firm rvas hited has been completed'

whether or flot oru urll to yo,, fo, sewices has been rendered ot paid^. Upon terminatron of out telationship, neither you

nor the Firm has a duty to accept ne\v engagemefrts or to continue tepresentation in any matters unless mutua\ agteed

in writing.

Futwe Representation. In the event ow engagement necessitates that rve plepare an agfeement which provides for

ongoing rights and oUtg"tionr-on your part, ,"Alrp.t,. conceming the interptetatiol ot enfo111!-{i1v of that agreement

may subseguently anse if*, o* .r,grg.-"rr, ha. 6.en tetminated. ti 
-,1-t:0i""* 

of our express Y--t*" agreement' you

may not assume that the Firm wil c]on-tir,l]e to be free to represent lou in a future dispute conceming such agreement'

Retention of Files, Generally, we keep each client's legal files for ten )'eats after we close the frle' After ten )/ears' we

desttoy those files .rot"rs tt " 
.ti"ot telis us oth"r*i... I"f you.v".tt.'s to keep your files for a longet period of tirne' ot

y." t.i,a A" original or copies of documents ln your files' please tell us'

Arbittation of Disputes. In the event that a dispute arises betrveen us telating to out fees, you may have the right to

arbitration of the drspuie ;;.";"; to part 137 of the Rules of the chief Administtator of the coutts' upon I'og1 request'

a copy of those Rules rvill be provided to you'

In the event that a dispute arises between us concerning the sewices rry 
Jrave 

provided t?.)'ou: whether claims for legal

rnalpractice, breach of nJo.irty duty, breach of 
"ont ""i, 

ot a4y othet claim baied upon alleged attorney misconduct' or

a fee dispute to which part t31 ao", ,rot uppty,1t .r, that disput. will be 
.settled 

b)' arbitration befote an atbitral forurn

other than that ptescdbed by pat 137. such an atbitration ,hrtt b. heard in the city of Neur Yotk by a panel of three

arbitfatofs, all of whom must be attomeys pr".ti"irrg in that city,rvrth one arbitratot io be selected by each patty and the

rhird to be chosen by the two arbittatori oi *r. frri", to the aibitration. The arbitratots may establish such rules for the

conduct of the arbitration as they may choose, .i."pi mrt those ntles shall be consistent rvith the ptocedural rules of the

American Arbitration Association for cornmercial'arbittations; the arbiuators shall have the power to awatd all relief

available in a coutt of law; and. the arbittation pro.."ai"gr.hali be private and confidential and shall not be disclosed to

the public by either ,rr. .rUit 
"tofs 

o, th" p..ti* to the'arbittatiott, Th" arvard of the arbitrators must be by a majotity

vote and shall be fi.nal and binding, not subiect to challenge by either Paftj, in any coult ?f 
l")". The atbitratots shall

determine which paty ,iru pu), r# a. arbiftators, fees and the costs of the proceedings, but in any event each pattl

shall bear its own costs of Iegal reptesentatton, ii;"y, ; th" p,otttdi"g' Although you.can consult another lauryzgl with

respect to this provrsior, *.i.ri.i. thatit is 1"*^ti;;*#e, althoufh both parties glve uP the:ight to a Fry tdal' to

full discoveq,, and to appellate review, *tltr-utit" g.""tally is aguicket"and lesJ t*p"ttiiv" metlhod of disprrte resolution

and the privacy of the ptocess can be assured'

charges. out statements to our clients are normally tend:t.q 9i a monthly basis, and otdinarily include certain charges

otherthanfeesforlegalservices.Thesechatges*^yirraoa"thifd-qaltyexpetrses(suchasfitingfees'courtfeportersand
travel) and intemal expenses. clients may be asked io pay larget third-party invoices directly' Othet third-pafty expenses

2
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.vill be added to our bills with no markup. The Fitm has elected to charge for certain support activities:rn Tat:j
each client,s individual use instead of covldog them in its hourly rates foi flee eatners. The internal charges rvill be bi]led

in the following waY:

\,Iail: Clients are charged the actual cost of regular and express mail and bulk mailings, as well as air exptess

couriets.

Nlessengers: Clients are charged the actual costs of outside messenger service. In some instances, Firm petsonnel

*"y U"]*a in [eu of an ouiside messenger sewice to teduce delivery time. In those cases, delivery charges ate

competitive with those of the outside tnessenget'

Overtjme; Staff overtime is charged only rvhen tequfued by the time constlaints of the specifrc proiect'

Photocopying and Binding: The Firm chatges $.20 per page for regular copies, $'75 per page for color copies'

@swhenrequired6y,i,"oitl*i!o";t'^1''t.ofthespeciEcproiectischargedatactual
cost, The ru* churg* $i.Oo fo, .r.h ui"aitti (velo, spiral, fastback, etc) iob. Documents are scanned at $'20 per

page.

Computerized Support Services includ.hg Word-Processing: Clients are billed for computedzed support sewices'

ir,Fai,lg**a-p-..rring r.*L"t, at thJrate of $.50 per minute for composing and editing'

Computer Research: The Firm uses Lexis/Nexis and Westlaw comPuter-assisted research' The Firm conttacts for

these sewices in bulk and fot several 5'ears in advance' The Firm bills clients at the vendotts regular rates to third

patties without discount'

Facsirnile: clients ate charged $1,00 pet page plus the telephone expense for outgoing faxes' There is no charge for

incoming faxes.

Long-Distance Telephone Calls: To_ ensure availability an{ fualig' of transmission of voice and data' the Firm

contracts *itt iorrg t*t *. *i.rs for these services in bulk and flt several 1'eats in advance' Long distance calls

arebi]ledatrlirectdiairatestothirdpattieswithoutdiscourrt.

Billing Contact. You have agreed that,our bills should be sent to youl attention and that they witl be teviewed and

processed ro, pry*.or-fro*i01,. .you 
have fruther agreed that \ve may contact you to confiffi receipt of our invoices

as well as to query the status of their payment'

Applicable Law. Even though our F_ir_m-has offices and tlansacts business in numetous locations, out attomey-client

relationship roill b. goveit"Jiy N*" v.rk law, including the New York Code of Ptofessional Conduct'

.)
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To: David Levy[dlevy@platinumlp.com]; David Ottensoser[DOttensoser@platinumlp.com]
From: Durham, Laurel
Sent Wed7l3l2o13 6:34:14 PM

Subject Beechwood Reinvestment - Revised LLC Agreement and Subscription Documents

RLD - Beechwood Reinvestment - LLC Agreement (DE) - Beechwood Reinvestment - LLC Aqreement (DE)-v1.DOC

Beechwood Reinvestment - LLC Aqreement (DE)-v2.DOC

Beechwood Reinvestment. l-LC - Subscription Documents (DE)-v'1.DOC

David and David,

Attached for your review are the following documents:

1 . Clean and redline of the LLC Agreement for Beechwood Reinvestment, LLC, which I revised pursuant to our call on Monday. Will

there be a minimum amount for the initial closing? I have left the "lnitial Closing" amount in the definitions section blank at this time.

2. Clean version of the subscription documents in which I added the Newco name.

There are some blanks in the documents, particularly the address for Beechwood and wire instruction information for investors in the

subscription documents.

Thanks and please let me know if you have any questions or comments.

Best regards,
Laurel

LaurelA. Durham
Bryan Cave LLP
'1700 Lincoln St., Suite 4100
Denver, Colorado 80203-4541
(303) 866-0685 (Direct - Denver)
(303) 417-8533 (Direct - Boulder)
(303) 866-0200 (Fax)
laurel. du rham@bryancave. com

www.bryancave.com

This electronic message is from a law firm. lt may contain confidential or privileged information. lf you received this transmission in error,

please reply to the serider to advise of the error and delete this transmission and any attachments.

IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the lRS, we inform you that any U.S. federal tax advice

contained in this communication (including any attachmenis) is not intended or written to be used, and cannot be used, for the purpose of (i)

avoiding penalties under the lnteinal nevenue Code or (ii) piomoting, marketing, or recommending to another party any transaction or

matter addressed herein
bcllp2013
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BC Draft
6U2+U2013

THE LIMITED LIABILITY COMPANY INTERESTS IN THE COMPANY
REPRESENTED BY THIS LIMITED LIABILITY COMPANY AGREEMENT (AS

MODIFIED, AMENDED AND SUPPLEMENTED) AMONG THE MEMBERS AND

MANAGER SIGNATORY FIERETO, HAVE NOT BEEN REGISTERED UNDER THE
SECURITIES ACT OF 1933, AS AMENDED (THE 6'SECURITIES ACT',), OR

QUALIFIED UNDER ANY STATE SECURITIES LAWS IN RELIANCE UPON

EXEMPTIONS THEREFROM. THESE LIMITED LIABILI]IY COMPANY
INTERESTS MAY NOT BE OFFERED, ASSIGNED, PLEDGED' SOLD OR

OTHERWISE DISPOSED OF ABSENT AN EFFECTIVE REGISTRATION UNDER

THE SECURITIES ACT AND QUALIFICATION UNDER SUCH STATE SECURITIES

LAWS, UNLESS EXEMPTIONS FROM SUCH REGIST]RATION AND

QUALIFICATION REQUIREMENTS ARE AVAILABLE. THE COMPANY HAS THE

ruCTTT TO REQUIRE ANY POTENTIAL TRANSFEROR OF A LIMITED LIABILITY
COMPANY INTEREST IN THE COMPANY TO DELIVER AN OPINION OF

COUNSEL ACCEPTABLE TO THE COMPANY PRIOR TO ANY TRA.NSFER TO THE

EFFECT THAT AN EXEMPTION FROM REGISTRATION AND QUALIFICATION IS

AVAILABLE FOR SUCH TRANSFER. ADDITIONAL SUBSTANTIAL

RESTRICTIONS ON TRANSFER OF THESE LIMITED LIABILITY COMPANY

INTERESTS ARE SET FORTH IN THIS AGREEMENT.

LIMITED LIABILITY COMPANY AGREEMENT

FOR

N.Er#eolBeEeH@, LLC

Dated as of Junefuh 

-,2013

HROBOU\+15491.IM€12
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LIMITED LIABILITY COMPANY AGREEMENT
FOR

N+WCOIBEE-C_IIWOO-D-BE-- NT, LLC

This Limited Liability Company Agreement (this "Agreement"), dated as of -JuneJuS

.2013 (the "Effective Date"), for ft{eweolBeechwood Reinve ,LLC, a Delaware

ti-it.O tiaUitity *.p""y (thil'Q4gry,"), is among the Manager and Members (as defined

below) signatory hereto.

In consideration of the mutual covenants contained herein, and other good and valuable

consideration, the receipt and sufficiency of which are hereby acknowledged, the Members agree

as follows:

Article I
DEFINITIONS

In addition to the terms defined elsewhere in this Agreement, the following terms shall

have the indicated meaning:

,,Accredited Investor" has the meaning assigned to such term under Rule 501 of

Regulation D, promulgated under the Securities Act'

q1rct, 
means the Delaware Limited Liability Company Act, as amended from time to

time.

,,Adjusted Capital Account Deficit" means, with respect to any Member, a deficit balance

in such Member's C"pit"l A..*"t 
"s 

of the end of the fiscal year after giving effect to the

following adjustments: (a) credit to such Capital Account the additions, if any, permitted by

Treasury-Regulations gg 1.704-1(bX2XiiXc)(refening to obligations to restore a capital account

deficit), t.lO+-Z1g11t) jieferring';partnership minimum gain") andl.704-2(i)(5) (referring to
,,partner nonr."ourre'OeUt minimum gain"), and (b) debit to such Capital Account the items

described in gg 1 .704-t(b)(2xiix4(4), (5) and (6) of the Treasury Regulations. This definition

of Adjusted iapital Account Deficit is intended to comply with the provisions of Treasury

Regulation $ I .704- I (bX2XiiXd).

"A!U-UsIgd-@" is defined in Section 9'2'

.,ry', means with respect to a Person, (a) any other Person that directly, or indirectly

through on" o. more intermediaries, controls, or is controlled by, or is under common control

with,iuch Person, (b) any spouse, ascendant or descendant ofany such Person or any Person

described in clause (a) of tnir definition, and (c) any trust, family partnership or other entity

established primarily ior the benefit of such Person or any Person described in clauses (a) or (b)

of this definition. As used in this definition, the word "control" means the possession, directly or

indirectly, of the power to direct or cause the direction of the management and policies of a

person, whether fhrough ownership of voting securities, by contract or otherwise'

"Ag!@!" is defined in the introductory patagraph'

1
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"Available Cash" means Distributable Assets that are in the form of cash or cash
equivalents.

6(Business" is defined in Section 2.5.

"B.g,S.i!g$lDjy" means each day that is not a Saturday or Sunday when the New York
Stock Exchange is open for business.

"Q4[14!:\ccoun]!" is defined in Section 10.2(a).

..@'meansforanyMemberattheparticulartimeinquestionthe
aggregate of the dollar amounts of any cash, cash equivalents and Non-Cash Assets contributed
by such Member to the capital of the Company.

..e.@.,,Theinitial..CarryingValue',ofpropertycontributedtotheCompany,
including Non-Cash Assets, by a Member means the value of such property at the time of
contribution as determined by the Manager. The initial Carrying Value of any other property
shall be the adjusted basis of such property for federal income tax purposes at tlhe time it is
acquired by the Company. The initial Carrying Value of a property shall be reduced (but not
below zero) by all subsequent depreciation, cost recovery, depletion and amortization deductions
with respect to such property as taken into account in determining Profit and Loss. The Carrying
Value of any property shall be adjusted from time to time in accordance with Section i0.2(b) and

Treasury Regulation $ 1 .704- I (b)(2)(iv)(m), and to reflect changes, additions or other
adjustments to the Canying Value for dispositions, acquisitions or improvements of Company
properties, as deemed appropriate by the Manager.

"@" is defined in Section 2.1.

(6code" 
means the Internal Revenue Code of 1986. as amended from time to time. Any

reference herein to a specific section or sections of the Code shall be deemed to include a
reference to any corresponding provision of future Law.

"Qggp4ly" is defined in the introductory paragraph.

"eplqpanyrCounsel" is defined in Section I4.I2.

"Qg.!0pg!yEIW," means all expenses and costs incurred in conducting the

Company's business, including, without limitation the following: (i) accounting, legal and other
professional services; (ii) costs and expensed incurred in connection with the Company's
investment in the Operating Company (including related due diligence expenses) and the

monitoring, management, restructuring, sale or other disposition of such investment; (iii) costs of
any litigation or investigation involving Company activities; (iv) costs of any litigation or
investigation involving Company activities; (v) Organizational Expenses; and (vi) costs and

expenses for terminating, dissolving and winding up the Company.

"egryg!y@!" means any Membership Interest, and any other riglhts in the

Company, including, without limitation, any economic rights as an assignee, transferee or

successor of any Member.

2
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"Confidential Information" means information concerning the properties, operations,
business, trade secrets, technical know-how and other non-public information and data of or
relating to the Company and the Manager (including the contents of this Agreement and its
Exhibits), its properties, any technical information with respect to any project of the Company

"Dis1gr!bu1q4blg.1$1!5," means, at a particular time, the cash, cash equivalents and Non-
Cash Assets held by the Company [(including, without limitation, distributions received from the

Operating Company)], less such cash reserves as the Manager reasonably determines are

necessary to pay on a timely basis Company costs and expenses, including Company Expenses,

taxes, and other obligations of the Company, taking into account the anticipated revenues of the

Company.

"@1!!vefu!g" is defined in the introductory paragraph.

6(GAAP" means generally accepted accounting principles in the United States in

accordance with the hierarchy set forth in Financial Accounting Standards Board Accounting
Standards Codifi cation.

"Inclemnifiec!-Person" is defined in Section 5.12(b).

"I4!1!g!-1]!qsiq" means the date on which the first Member is admitted to the Company

which shall occur when the subscriptions for Membership Interests is at least $[-,000,000].

"Lauf) or "@" means all applicable federal, state, tribal and local laws (statutory or
common), rules, ordinances, regulations, grants, concessions, franchises, licenses, orders,

directives, judgments, decrees, restrictions and other similar requirements, whether legislative,

municipal, administrative or judicial in nature.

((Lien" 
means any mortgage, deed of trust, lien (statutory or otherwise), pledge,

hypothecation, charge, deposit arrangement, preference, priority, security interest, option, right
of first refusal or other transfer restriction or encumbrance of any kind (including preferential

purchase rights, conditional sales agreements or other title retention agreements, and the filing of
or agreement to give any financing statement under the Uniform Commercial Code or

comparable Law of any jurisdiction to evidence any of the foregoing).

"Mqj@'is defined in Section 5.3.

"@" means $fl€of oot'l!0J00-

"IV!g4age1" is defined in Section 5'1.

"y1gber''means, at the time of determination, a Person holding Company Interests, that

is or should be designated as a Member of the Company and a Person admitted as a substituted

Member pursuant to Section 1 1.3.

..@'meanS,withrespecttoanyMember,(a)thatMember,sstatusasa
Member, (b) that Member's Capital Account and share of the Profits, Losses and other items of
income, gain, loss, deduction and credits of, and the right to receive distributions (liquidating or

aJ
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otherwise) from, the Company under the terms of this Agreement, (c) all other rights, benefits,
and privileges enjoyed by, and obligations of, such Member (under the Act or tlhis Agreement) in
its capacity as a Member, including that Member's rights to vote, consent and approve those

matters described in this Agreement, and (d) all obligations, duties and liabilities imposed on that
Member under the Act or this Agreement in its capacity as a Member.

o.@1,,meansanyofthefollowing:(a)theconvictionof,orpleaofnolo
contendere by any member of the Manager with respect to (i) a material violation of material
federal or state securities Laws, (ii) a felony under any criminal statute, or (iii) a violation of any

other criminal statute involving intentional fraud, misappropriation or embezzlement, or (b) the
Manager has been determined by a court of first impression having competent jurisdiction to
have knowingly and willfully breached its material obligations under this Agreement or, subject
to Section 5.4, its fiduciary obligations to the Company, including for intentional fraud, willful
misconduct or gross negligence.

"Non-Cash Assets" means Securities and any other in-kind property held by the

Company other than cash or cash-equivalents. The value of Non-Cash Assets strall-be-

d_etermined as of the date of the initial Capital Contributions of Non-Cash Assets by a Member
and. thereafter. shall be reva

ln ttris Agreement.
Member by the issuer of Securities and the Member shall be entilledlolqtain-any-diyrdends-er-
aistriUutions maa .

"Qpg&!!g!ggpgly" mean s B eashwo odB eechwoo d Re insurance LL C, a I im ited

liability company formed under the laws of the Cayman Islands, British West Indies.

..@'meanStheexpensesincurredintheorganizationofthe
Company and the offering of the Membership Interests.

..&@,'meanS,withrespecttoeachMember,thepercentageofthe
outstanding Membership Interests held by such Member set forth opposite such Member's name

on Exhibit A, as such Percentage Interest may be modified from time to time pursuant to this

Agreement.

(6Person" 
means a natural person, corporation, joint venture, partnership, limited liabiliry

partnership, limited partnership, limited liability limited partnership, limited liability company,

trust, estate, business trust, association, governmental authority or any other entity.

..@,meanSanamount,determinedforeachMember,equalto(i)
eight percen t (8%) of such Member' s Capital Contributions that consist of cash and cash

equivalents and (ii) five percent(5%) of such Member's Capital Contributions ofNon-Cash

Assets ftased on the most re .

..@'meanSarateperannumequaltothelesserof(a)anannualrateofintereSt

which equals the floating commercial loan rate as published in the Wall Street Journal from time

to time ui th. "Prime Rate," adjusted in each case as of the banking day in which a change in the

Prime Rate occurs, as reported in the Wall Street Journal; provided, however, that if such rate is

no longer published in the Wall Street Joumal, then it shall mean an annual rate of interest which

4
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equals the floating commercial loan rate of Citibank N.A., or its successors and assigns,

announced from
which a change

time to time as its "base rate," adjusted in each case as of the banking day in

in the base rate occurs, and (b) the maximum rate permitted by applicable Law.

<6Profit" or "b" means the income or loss of the Company as determined under the

capital accounting rules of Treasury Regulation $ 1.704-1(bx2)(iv) for purposes of adjusting the

Capital Accounts of Members including, without limitation, the provisions of paragraphs

1.704-1(bX2XivXg) and 1.704-l(bX4) of those regulations relating to the computation of items

of income, gain, deduction and loss.

"Regulatory Allocations" is defined in Section 8'2(h).

"Relative" means, in relation to a natural person, any spouse, brother, sister, aunt, uncle,

ascendant or descendant of such natural person.

"Required Interest of Membe6" means Members holding, individually or in the

aggregate, at least f66W of the Membership Interests.

6($q!es" is defined in Section l4'I2.

,,gii15''or "security" means (1) securities and other financial instruments and rights

and options relating thereto of United States of America ("U.S.") and non-U.S. entities, now

existing or hereinafter created, including without limitation equities, debt instruments, shares of
stock fulds, American Deposit Receipts, shares; (2) partnership, limited liability or similar

beneficial interests in private entities, (3) private investments in public entities (PIPEs); (a)

bonds, notes, bills, debt, debt instruments and debentures; (5) currencies; (6) interest rate,

commodity, equity and other derivative products and instruments of any kind, including, without

limitationia) futures contracts (and options thereon), (b) swap contracts, options, and forward

rate agreements, (c) spot and forward cunency transactions and (d) agreements relating to or

,".urilng such transa.tionr; (7) loans, accounts and notes receivable and payable held by trade or

other creditors; (8) trade acceptances; (9) contract and other claims; (10) executory contracts;

(11) participations; (12) mutual funds, exchange-traded funds and other stock funds; (13) money

*uit"t funds; (14) obligations of the U.S. or any state thereof, foreign governments and

instrumentalities of any of them; (15) commercial paper; (16) certificates of deposit; (17)

banker's acceptances; (18) trust receipts; and (19) other obligations and instruments or evidences

of indebtedneis of whatever kind of nature; in each case, of any Person, corporation, government

or other entity whatsoever, or such other instruments identified by the Manager.

'osecurities Act" means the Securities Act of 1933, as amended from time to time. Any

reference herein to a specific section or sections of the Securities Act shall be deemed to include

a reference to any corresponding provision of future Law.

..TranSfer,,or..@,meanS,withrespecttoanyasset,includingaMembership

Interest or any portion thereof, including any right to receive distributions from the Company or

any other economic interest in the Company, a sale, pledge assignment, transfer, conveyance,

gift, exchange or other disposition of such asset, whether such disposition be voluntary,

Involuntary or by merger, ixchange, consolidation or other operation of Law, including the

following:- (a) in the case of an asset owned by a natural person, a transfer of such asset upon the

5
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death of its owner, whether by will, intestate succession or otherwise, (b) in the case of an asset

owned by a Person which is not a natural person, a distribution of such asset, including in

connection with the dissolution, liquidation, winding up or termination of such Person (other

than a liquidation under a deemed termination solely for tax purposes), and (c) a disposition in

connection with, or in lieu of, a foreclosure of a Lien; provided, however, aTransfer shall not

include the creation of a Lien.

"Treasury Regulations" means regulations issued by the Department of Treasury under

the code, Any reference herein to a specific section or sections of the Treasur;r Regulations

shall be deemed to include a reference to any corresponding provision of future regulations

under the Code.

"IJnnaid Preferred Distribution" means an amount, determined for each Member, equal

to the Member's Preferred Distribution reduced by the aggregate amount distrihuted to the

Member pursuant to Sections 7 .1,7 .2 and 7 .3 through the date of determination.

Article II
THE LIMITED LIABILITY COMPANY

Name. The name of the Company shall be FNowcs] Beechwood Reinve ,

LLC, unless otherwise determined by the Manager.

Term. The Company shall have perpetual existence; provided, that the Company

shall be dissolved upon the occurrence of an event set forth in Section 12.2.

Registered Office and Agent: Principal Place of Business. The location of the

registered office oithe Company and the Company's registered agent shall be at such address as

selforth in the Certificate of Formation, unless otherwise determined by the Manager. The

location of the principal place of business of the Company shall be at such location as the

Manager may from time to time select.

purpose. The business of the Company shall be to (a) invest in the Operating

Company, and engage in any and all activities related or incidental thereto (including incurring

debt to iinun." such activities), and (b) do all things necessary or appropriate in connection with

the foregoing (collectively, the "Business"). The Business may be conducted directly by the

Compariy or indirectly through another corporation, limited liability company, partnership

(general or limited), joint venture or other entity or arrangement.

6

Case 1:18-cv-10936-JSR   Document 157-4   Filed 01/24/19   Page 63 of 147



Article III
CAPITAL CONTRIBUTIONS

Capital Contributions By Members.

(a) The Members shall make Capital Contributions of cash in U.S. Dollars,

cash equivalents and Non-Cash Assets to the Company, payable by wire transfer. Tbc-int1ial
Capital Contribution amounts. including the value of anlz Non-Cash Assets. of each Member

shall be-sc!-fortLrn the books an-d reqards-o Jtr e-ealqpa-nJ-

CI Subject to applicable securities laws. each Member shall have the first

rishj to purchase such Member's pro rata share (basqd qn sugh Mqmber's PercenJage Inte-rests)

of any niw Membershio Interests to be issued by the Comoany. If any Member does not

purq"hase it-s full pro rata share. then an){.remaininqMembe-rs shall have the- ri"ght 1o purcha-s-p the

Emaining share pro rata. Each Member shall have 20 days from the date of receiving a notice

iro_m the Manager of such orqposed-sale to agr-ee to purchase its- pro rata sh4re -o*f tha-n9w

Membership inierests for the orice and unon the terms and conditions specified-in t-he notice by

giving written uotice to the Comoany and stating therein thp amount qf Membershio InterestS to

be nurchased.

CI ft)-The Manager shall not be authorized to call (and the Members shall

not be obligate-fo make) any additional Capital Contributions following the Members' initial

Capital Contributions except for Capital Contributions that Members may elect to make as

provided in Section 3.1(c).

1gp (clExcept as specifically provided under this Agreement, no Member

shall have any obtigation to contribute capital to the Company, including without limitation with

respect to any deficit Capital Account balance.

3.2 Admission of Additional Members.

(a) Subject to Article XII and Section 3.2(b) below, no additional Person may

be admitted as a Member to the Company (i) without the prior written consent of the Manager

and (ii) without executing and delivering to the Company and the Manager the documents

described in Section 1 1.3(a).

(b) For the period commencing on the date of the Initial Closing and ending

on the first to occur of (i) the Company's receipt of total Capital Contributions equal to

$100,000,000 (or such greater amount as the Munuge. shall accept in its discretion); or (ii) tgOthl

day thereafter, the Manager may admit persons as additional Members (or allow existing

Members to increase their Capital Contributions) without the consent of any of the existing

Members. Following the admission of any such subsequently admitted Members pursuant to this

Section 3.2(b), such Members shall be deemed for all purposes of this Agreement except for

voting rights and other matters, expressly set forth herein, which shall not commence until such

Memberis admission in accordance with this Agreement to have been an initial Member,

admitted as of the date of this Agreement (unless expressly provided to the contrary herein).

Upon the admission of any additional Members to the Company (or increase in the Capital

7
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Contributions of a Member) pursuant to this Section 3.2(b), the assets of the Company shall not

be revalued except in the discretion of the Manager.

No Third Partv Right to Enforce. No Person other than a Member shall have

the right to enforce any obligation of a Member to contribute capital hereunder and specifically
no lender or other third party shall have any such rights.

Return of Contributions. No Member shall be entitled to the return of any part

of its Capital Contributions or to be paid interest in respect of either its Capital Account or its

Capital Contributions. No unrepaid Capital Contribution shall constitute a liability of the

Company, the Manager or any Member. A Member is not required to contribute or to lend cash

or property to the Company to enable the Company to return any Member's Capital

Contributions. The provisions of this Section 3.4 shall not limit a Member's rights under Article

XII.

Article IV
REPRESENTATIONS, WARRANTIES AND COVENANTS

General Representations and Warranties. Each Member represents and

warrants to the Manager, the other Members and the Company as follows:

(a) If it is an entity, it is the type of legal entity specified in its Subscription

Documents, duly organized and in good standing under the Laws of the jurisdiction of its

organization and is qualified to do business and is in good standing in those jurisdictions where

necessary to carry out the purposes of this Agreement;

(b) If it is an entity, the execution, delivery and performance by it of this

Agreement and all transactions contemplated herein are within its entity powers and have been

duly authorizedby all necessary entity actions;

(c) This Agreement constitutes its valid and binding obligation, enforceable

against it in accordance with its terms, except as enforcement may be limited by bankruptcy,

insolvency, moratorium and similar Laws affecting the enforcement of creditors' rights generally

and by general principles of equity; and

(d) The execution, delivery and performance by it of this Agreement will not

conflict with, result in a breach of or constitute a default under any of the terms, conditions or

provisions of (i) any applicable Law, (ii) if it is an entity, its governing documents, or (iii) any

agreement or affangement to which it or any of its Affiliates is a party or which is binding upon

it or any of its Affiliates or any of its or their assets.

Conflict and Tax Representations. Each Member represents and warrants to the

Manager, the other Members and the Company as follows:

(a) Such Member has been advised that (i) a conflict of interest exists among

the Members' individual interests, (ii) this Agreement has tax consequences and (iii) it should

seek independent counsel in connection with the execution of this Agreement;

8
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(b) Such Member has had the opportunity to seek independent counsel,

including independent tax advice, prior to the execution of this Agreement, and such Member is

not relying to any extent on any representation ofany kind to it regarding tax consequences of
this Agreement; and

(c) This Agreement and the language used in this AgreemenLt are the product

of all parties' efforts and each party hereby irrevocably waives the benefit of any rule of contract

construction which disfavors the drafter of an agreement.

Survival. The representations and warranties set forth in this Article IV shall

survive the execution and delivery of this Agreement and any documents of Transfer provided

under this Agreement.

Article V
COMPANY MANAGEMENT

Manager. The Company shall be managed by one manager (the "Manager").

The initial Manager shall be David Levy. The Manager shall have the power and authority to

conduct the business of the Company and is hereby expressly authorized on behalf of the

Company to make all decisions with respect to the Company's business and to take all actions

necessary to carry out such decisions, except as such discretion, powers and rights are expressly

limited or denied in this Agreement.

Management Authoritv. The Manager shall have full, exclusive and complete

discretion in the management and control of the business and affairs of the Company and shall

have, in addition to those powers and rights expressly granted in this Agreement, all the powers

and rights of a Manager of a limited liability company organized under the Act, except as such

discreiion, powers and rights are expressly limited or denied in this Agreement' Without

limiting the generality of the foregoing, and except as provided in Section 5.3, in connection

with managing and controlling the business and affairs of the Company, the Mlanager shall have

the sole auihority and absolute discretion, on behalf of the Company and without limitation:

(a) To originate and structure the investment of Company assets in the

Operating Company;

(b) To monitor and evaluate the Company's investment in the Operating

Company and provide ongoing management and operations support services to the Operating

Company;

(c) To exercise the voting rights under any and all Securities of the Operating

Company owned by the Company;

(d) To arrange for the sale, pledge, or other Transfer ofall or any part ofthe
Securities of the Operating Company held by the Company (including determining the timing

and manner of such sale), or the approval by the Company of any merger or consolidation of the

Operating Company or the sale of all or substantially all of the Operating Company's assets on

,uih ter-. and at such times as it shall determine to be in the best interests of the Company and

its Members;

9
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(e) To cause the Company to borrow money from Members or to guarantee

loans or other extensions of credit (i) to support an obligation made to the Operating Company,

or (ii) to provide bridge financing to the Operating Company;

(f) To admit additional Members or to issue additional equily interests (or

rights to acquire equity interests) in the Company to existing Members, to additiional Members or

to other persons or entities, but only to the extent consistent with Section3.2 and Article XI;

(g) To hire, employ, retain or otherwise secure attorneys, acoountants,

consultants and other independent contractors or other personnel necessary or erppropriate to

carry out the purposes of the Company upon such terms as the Manager may determine;

(h) To sue and be sued, and complain and defend, in the nanne of and on

behalf of the Company, and to settle, adjust, submit to arbitration and compromise all actions,

suits, accounts, reckonings, claims and demands whatsoever now or hereafter pending between

the Company and any other party (other than a Member);

(i) To pay all ComPanY ExPenses;

1j) To make or revoke such elections as it deems appropriate under the tax

Laws of the United States, the several states and other relevant jurisdictions as to the treatment

of items of Company income, expenses, gain, loss, deduction and credit, including without

limitation to make or revoke the election referred to in Section 754 of the Code; and

(k) Subject to the provisions of Section 5.3, to take all other actions, to enter

into all other agreements and transactions with any other parties and to execute all other

documents and instruments of any kind, which the Manager may deem necessary or appropriate

in carrying out the purposes of the Company.

5.3 Major Decisions. No Manager, Member, officer, employee, agent or

representative of the Company shall have any authority to bind or take any action on behalf of
the Company with respect to any Major Decision unless such Major Decision has been approved

by a Required Interest of Members. Each of the following matters shall constitute a "\[4ior
Decision":(a) any merger, reorganization, consolidation, dissolution or similar

restructuring of the CompanY;

(b) the sale, lease or other disposition of all or substantially all of assets of the

Company other than the sale of inventory in the ordinary course of business;

(c) entering into a new line of business or expanding the current Business of
the Company outside the scope of the Business of the Company as conducted in the ordinary

course consistent with past practice;

(d) any amendment to this Agreement;

(e) the dissolution of the Company pursuant to Section I2.2(a);

HROBOTA+I54SHlL:4912
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(0 the providing of any guaranty (or other obligations that, iLn economic

effect, are substantially equivalent to a guaranty) of any amount owed by or any obligation of
any person;

(g) the settlement of any claim against the Company for a settlement in excess

of the Major Decision Threshold;

(h) the incurrence ofany indebtedness or the creation ofany Lien on any

property or assets of the Company in excess of the Major Decision Threshold;

(D the redemption of any outstanding Membership Interests;

0) any transaction or other undertaking between the Company, a Member or

an Affiliate of any of them pursuant to Section 5.1 I ; and

(k) making any other decision or taking any action with respect to the

Company that specifically requires the approval of all of the Members pursuant to this

Agreement.

Duties. The Manager and each officer of the Company shall carry out his duties

in good faith. The Manager shall devote such time to the business and affairs of the Company as

he may determine, in his reasonable discretion, is necessary for the efficient carrying on of the

Company's business. The Manager's and officers' duties and liabilities are restricted by the

provisions of this Agreement to the extent that any such provisions restrict the duties and

liabilities of the Manager and officers otherwise existing at law or in equity.

Payment of Expenses. The Company shall pay (or reimburse the Manager for)

all Company Expenses (including Company Expenses incurred directly by the Manager and any

others acting for or on behalf of the Company).

Initial Manager as Member. The Manager, in addition to his rights and

obligations as the Manager, may invest in the Company as a Member or acquire Membership

Inteiests previously purchased by other Members and, in that event, shall acquire and hold the

same rights and obligations as such other Members with respect to those Membership Interests-

The i\4anaqer-docs-neln€edla-bc-a Meqbcr.

Removal and Renlacement. In the case of the occuffence of Misconduct with

respect to the Manager, a Required Interest of Members may elect to remove the Manager and

eleit a successor Manager (excluding for this purpose a removed Manager if he is also a

Member), subject to such successor Manager's compliance with Section Article XI effective

upon such removal by providing not less than 60 days' prior written notice to the Manager'

5.8 Resignation. The Manager may resign at any time by giving written notice to the

Members. Unless oiherwise specified in the notice, the resignation shall take effect upon receipt

thereof by the Members, and the acceptance of the resignation shall not be necessary to make it
Vacancies
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. In the case of the death of a Manager, the Members agree to designate and elect one of the
following persons as the successor Manager, subject to such successor Manager's compliance
with Section Article XI effective upon such removal by providing not less than 60 days' prior
written notice to the Manager: . If a Person that is both a Manager and a

Member is removed or resigns as a Manager, such Person shall continue to be a Member in the
Company notwithstanding such Person's removal as the Manager.

Reliance bv Third Parties. No third party dealing with the Company shall be

required to ascertain whether the Manager or any Company officer is acting in accordance with
the provisions of this Agreement. All third parties may rely on a document executed by a
majority of the Manager or by any Company officer as binding on the Company. The foregoing
provisions shall not apply to third parties who are Affiliates or family members of any such

Person executing any such document. If the Manager or any officer acts without authority, it
shall be liable to the Members for any damages arising out of its unauthorized actions.

Other Business Qpportunities: Affiliate Transactions: Conflicts.

(a) Each Member acknowledges that the Manager, the other Members and

their respective Affiliates are or may be active in other business activities and shall, subject to

the restrictions under Section 5.3, be free to independently engage, invest or participate for their

own account in, and receive the full benefits from, any business or activity, without consulting

with the Company or the Members and without offering any right to participate therein to the

Company or any other Member.

(b) [The Manager and its affiliates shall offer to the Company the first right to
participate in investments in the Operating Company that are made available to the Company.]

(c) Except as set forth in clause (b) above, no Member shall be required to

make any investment opportunity available to the Company.

(d) The Manager may, on behalf of the Company, enter into contracts,

agreements, undertakings and transactions with Members, or with Persons, firms or corporations

having business, financial or other relationships with Members, provided that such transactions

with such Persons and entities are on terms no less favorable to the Company than are generally

available to unrelated third parties in comparable transactions.

(e) The Manager and Members, and their respective Affiliattes, shall be

entitled to earn and retain any fees, salaries, commissions and options customarily paid or
granted to directors, employees or independent contractors of the Operating Company.

Standard of Care: Indemnification.

(a) It is understood that the business of the Company involves a high degree

of investment and other risk. The Manager and any Company officer shall not have any liability
to the Company or any Member for errors in judgment or for acts or omissions made in good

faith and reasonably believed to be in the best interest of the Company, except in the case of a

Manager, by reason of its intentional fraud, willful misfeasance or gross negligence; provided,

however, that the Manager must repay to the Company any amounts paid to them in excess of
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those to which it is entitled under the terms of this Agreement. The Manager shall not be liable
to the Company or any Member for any tax, or penalty or interest related thereto, imposed upon
the Company or any Member so long as the Manager has acted in good faith and in a manner
reasonably believed to be consistent with this Agreement and in the best interest of the

Company.

(b) To the fullest extent permitted by law, the Manager, Company officers
and the respective agents, officers, directors, employees and Affiliates of any of the foregoing to
theextentapplicable(the..IndemnifiedPersons,,oran..I@@',,)shall,in
accordance with this Section 5.l2,be indemnified and held harmless by the Company from and

against (i) all losses, claims, damages, liabilities, expenses, and other amounts arising from any

claims (including reasonable legal expenses), demands, actions, suits or proceedings (civil,
criminal, administrative or investigative), in which they may be involved, as a party or
otherwise, by reason of their management of the affairs of the Company, or rendering of advice

or consultation with respect thereto, or which relate to the Company, its properties, business or

affairs including acting as a director of the Operating Company (but only after first exhausting

the indemnification provided to such Indemnified Person by the Operating Company and then

only to the extent that full indemnification is not provided by the Operating Cc,mpany, and in

such event the Company shall be subrogated to the right of indemnity from the Operating

Company), whether or not they continue to be such at the time any such liability or expense is

paid or incurred if such Indemnified Person acted in good faith and in a manner such

Indemnified Person reasonably believed to be in, or not opposed to, the best interests of the

Company, and, with respect to any criminal proceeding, had no reasonable cause to believe the

conduct of such Indemnified Person was unlawful; and (ii) any threatened, pending, or

completed action by or in the right of the Company to procure a judgment in its favor by reason

of the fact that such Indemnified Person is or was an agent of the Company, against expenses

actually or reasonably incurred by such Indemnified Person in connection with the defense or

settlement of such action, if such Indemnified Person acted in good faith and im a manner such

Indemnified Person reasonably believed to be in, or not opposed to, the best interests of the

Company except that indemnification shall be made in respect of any claim, issue or matter as to

which such Indemnified Person shall have been adjudged to be liable for misconduct in the

performance of the Indemnified Person's duty to the Company only to the extent that the court in

which such action or suit was brought, or another court of appropriate jurisdicrlion, determines

upon application that, despite the adjudication of liability, but in view of all circumstances of the

case, such Indemnified Person is fairly and reasonably entitled to indemnity for such expenses

which such court shall deem proper.

(c) No Indemnified Person shall be entitled to indemnification hereunder for

any conduct arising from the intentional fraud, gross negligence or willful misconduct of such

Indemnified Person.

(d) Expenses (including attorneys' fees) incurred by an Indemnified Person in

a civil or criminal action, suit or proceeding shall be paid by the Company (or, following
dissolution of the Company, the Members) in advance of the final disposition of such action, suit

or proceeding, in each case within 30 days after bills or invoices for such expenses are submitted

to ihe Company by the Indemnified Person; provided that such expenses will not be so advanced

in connection with an action, suit or proceeding brought against the Indemnified Persons by a
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Required Interest of Members; and provided further that the Indemnified Person to be advanced
such expenses shall agree in writing that, if it is later determined that such Indemnified Person
was not entitled to indemnification with respect to such action, suit or proceeding by reason of
Section 5.12(c), then such Indemnified Person shall reimburse the Company (or, following
dissolution of the Company, the Members) for such advances within ten (10) Business Days
following the final disposition of the action, suit or proceeding with respect to which such
advance is being requested, with interest at the Prime Rate, determined as of the date of such

advance. Expenses incurred by an Indemnified Person in any such action, suit or proceeding
shall be presumed reasonable unless and until such presumption is rebutted by clear and

convincing evidence.

(e) The termination of a proceeding by judgment, order, settlement,
conviction or upon a plea of nolo contendere, or its equivalent, shall not, of itself, create a

presumption that the Indemnified Person did not act in good faith and in a manner which the
Indemnified Person reasonably believed to be in, or not opposed to, the best interests of the

Company or that the Indemnified Person had reasonable cause to believe that the Indemnified
Person's conduct was unlawful.

(0 The indemnification provided by this Section 5.12 shall not be deemed to

be exclusive of any other rights to which the Indemnified Person may be entitled under any

agreement, or as a matter of law, or otherwise, both as to action in an Indemnified Person's

official capacity and to action in another capacity, and shall continue as to an Indemnified Person

who has ceased to have an official capacity for acts or omissions during such offlrcial capacity or
otherwise when acting at the request of the Manager and shall inure to the benefit of the heirs,

successors and administrators of such Indemnified Persons.

(g) To the extent that the Indemnified Person has been successful on the

merits or otherwise in defense of any proceedings referred to herein, or in defense of any claim,
issue or matter therein, the Indemnified Person shall be indemnified by the Cornpany against

expenses actually and reasonably incurred by the Indemnified Person in conneotion therewith
and not already advanced to the Indemnified Person pursuant to Section 5.12.

(h) The Manager shall have power to purchase and maintain insurance on

behalf of the Manager and the Indemnified Persons at the expense of the Company, against any

liability asserted against or incurred by them in any such capacity or arising ouLt of the Manager's

status as such, whether or not the Company would have the power to indemnify the Indemnified
Persons against such liability under the provisions of this Agreement.

(i) The Manager may rely upon and shall be protected in acting or refraining
from acting upon any resolution, certificate, statement, instrument, opinion, report, notice,

request, consent, order, bond, debenture, or other paper or document believed by it to be genuine

and to have been signed or presented by the proper party or parties.

(j) The Manager may consult with counsel, accountants and other expefts

reasonably selected by it, and any opinion ofan independent counsel, accountant or expert

retained and supervised by the Manager with reasonable care, shall be full and complete
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protection in respect of any action taken or suffered or omitted by it hereunder in good faith and
in accordance with such opinion.

(k) No Indemnified Person may satisfy any right of indemnity or
reimbursement granted in this Section 5.12 or to which it may be otherwise entitled except out of
the assets of the Company, and no Member shall be personally liable with respect to any such
claim for indemnity or reimbursement.

Article VI
MEMBERS

No Control by the Members: Rights of the Members. Except as is specifically
permitted by this Agreement and as is specifically required by the Act, the Members, in such

capacity, shall not take part in the control or management of the affairs of the Company, and a

Member, in such capacity, shall not have any authority to act for or on behalf of the Company.

Limited Liabilitv. The liability of each Member shall be limited as provided by
the Act. No Member other than the Manager shall take part in the control, management,
direction or operation of the affairs of the Company, unless otherwise expressly provided in this
Agreement, or specifically required under the Act, or shall have any power to bind the Company
in their capacity as Members.

Ouorum and Voting. Except as otherwise stated below, a Required Interest of
Members, represented in person or by proxy, shall be necessary to constitute a quorum at

meetings of the Members. One or more Members may participate in a meeting of the Members
by means of conference telephone or similar communication equipment by which all persons

participating in the meeting can hear each other at the same time, and such participation shall
constitute presence in person at the meeting. If a quorum is present, the affirmative vote of a
Required Interest of Members for matters put to a vote of the Members, in each case present at

the meeting or represented by proxy shall be the act of the Members unless a greater number is

required by the Act or this Agreement. In the absence of a quorum, those present may adjourn

the meeting for any period, but in no event shall such period exceed 60 days.

Action by Written Consent. Any vote or other action required or permitted to
be taken at a meeting of Members may be taken without a meeting if the action is evidenced by a
written consent describing the action taken signed by a Required Interest of Members unless this
Agreement requires the approval of a greater number for such action to be taken, in which case

such written consent must be signed by the requisite number required to approve such action.

Action taken under this Section 6.4 shall be effective when the required number of Members

whose consent is required for such action have signed the consent, unless the consent specifies a

different effective date. Any Member that did not execute any such consent shall be provided
with reasonably prompt written notice of any such action so taken; provided, that the failure to
provide such notice shall not invalidate such action.

Meetings.

(a) Meetings of the Members for any purpose or pulposes may be called only

by the Manager. The Manager may designate the place for any meeting'
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(b) Written notice stating the place, day and hour of the meeting, and the
purpose or purposes for which the meeting is called, shall be delivered pursuant to Section 13.1,

by or at the direction of the Manager, to each Member of record entitled to vote at such Meeting.
Meetings of the Members may be called upon not less than 5 calendar days' written notice.

(c) At all meetings of Members, a Member may vote in person or by proxy
executed in writing by the Member or by his duly authorized attorney-in-fact. Such proxy shall
be filed with the Manager before or at the time of the meeting. No proxy shall be valid after 11

months from the date of its execution, unless otherwise provided in the proxy.

(d) At each meeting of the Members, the Members may, but shall not be

required to, elect a chairman for that particular meeting by the vote of a Required Interest of
Members represented at the meeting. The chairman shall preside over and conduct the meeting

and shall appoint someone in attendance to make accurate minutes of the meeting. Following
each meeting, the minutes of the meeting shall be sent to each Member.

(e) No Member shall be entitled to compensation for attendance at Member
meetings or for time spent in its or his capacity as a Member.

No State-Law Partnership. The Members intend that the Company not be a

partnership (including a limited partnership) or joint venture, and that no Member or Manager be

a partner or joint venturer of any other Member or Manager, for any purposes other than federal

and state tax purposes, and this Agreement may not be construed to suggest otherwise. Except
as otherwise required by the Act or other applicable Law, and expressly this Agreement, no

Member shall have any fiduciary duty to any other Member.

Tax Matters.

(a) David Levy is hereby designated as the initial "tax matters partner" as

such term is defined in section 6231(a)(7) of the Code. The appointment of any successor tax
matters partner shall be approved by the Members. Subject to the provisions hLereof, the tax
matters partner is authorized and required to represent the Company in connection with all
examinations of the Company's affairs by tax authorities, including resulting administrative and
judicial proceedings, and to expend Company funds for professional services and costs

associated therewith. Notwithstanding the foregoing, the tax matters partner slhall promptly

notify all Members of the commencement of any audit, investigation or other proceeding

concerning the tax treatment of Company tax items and shall keep all Members adequately

informed of such proceedings.

(b) The tax matters partner and the Manager shall make or cause to be made

all available elections as required by the Code and the Treasury Regulations to cause the

Company to be classified as a partnership for federal income tax purposes.

Article VII
DISTRIBUTIONS TO THE MEMBERS

Discretionary Distribution to Pav Tax. On or before the date upon which the

Members are required to make each payment of their federal estimated income taxes, prior to
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making any distributions under Section 7 .2, the Company may in the sole discretion of the

Manager (but shall not be required to) make distributions out of Available Cash to each Member
for purposes of covering the amount of such estimated income taxes. The amount of any

distributions to a Member pursuant to this Section 7.1 shall be treated as an advance against and

shall be applied to reduce distributions that such Member would otherwise be entitled to receive
under this Agreement.

Ordinary Distributions. Distributable Assets will be distributed as follows:

(a) First, one hundred percent (100%) to the Members (and among them in
proportion to their relative Unpaid Preferred Distribution amounts) until such time as the Unpaid
Preferred Distribution of each Member is reduced to zero; and

(b) Second, one hundred percent (100%) to the Members (and among them in

accordance with their respective Percentage Interests).

7.3 Liquiditv Event and Liquidation Proceeds. Subject to Secti,on 12.3' and

except as otherwise specifically provided in this Agreement, Distributable Assets with
respect to distributions the Company receives upon the sale, merger or other acquisition of
the Operating Company (or the Company's interests therein)o together with any other
Company assets available for distribution in connection with the sale, exchange or other
disposition of all or substantially all of the assets of the Company or on the liquidation of
the Company, will be distributed as follows:

(a) First, one hundred percent (100%) to the Members (and among them in
proportion to their relative Unpaid Preferred Distribution amounts) until such time as the Unpaid

Preferred Distribution of each Member is reduced to zero; and

(b) Second, one hundred percent (100%) to the Members (and among them in

accordance with their respective Percentage Interests).

Distributions in Kind and-offlsn-:gashAsscts. During the existence of the

Company, no Member shall be entitled to receive as distributions from the Company any

Company asset other than cash except as otherwise s

essets. ff tne Vana
Cash Asset directly to the Member who contributed such Non-Cash Asset to thg-e-anpaql-and

such Non-Cash Asse . The Manager may, in its sole

discretion, distribute Distributable Assets in kind in the priority set forth in Section 7.2; provided

that for purposes of this Section 7.4, a distribution of a Distributable Asset, including an

undivided interest in a Distributable Asset, to a Member shall be treated as if the asset had been

sold for its fair value, any gain or loss (determined with respect to its Carrying Value) had been

allocated pursuant to the applicable provisions of Article VIII, and an amount equal to the fair

market value of such asset or undivided interest had been distributed under the applicable

provisions of this Article VII. Each class of Securities that is distributed shall be distributed to

ihe Members in proportion to the relative amounts the Members are entitled to receive with

respect to the distribution being made, except to the extent that a disproportionate distribution of
Securities is necessary in order to avoid distributing fractional shares. For pulryoses of the
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preceding sentence, each lot of stock or other Securities having a separately identifiable tax basis

or holding period will be treated as a separate class of Securities. In-kind distributions of assets

in connection with the dissolution and winding-up of the Company shall be governed by Article
XII.

Article VIII
ALLOCATION OF PROFITS AND LOSSES

In General.

(a) This Article provides for the allocation among the Members of Profit and

Loss for purposes of crediting and debiting the Capital Accounts of the Members. Article IX
provides for the allocation among the Members of taxable income and tax losses.

(b) Subject to Section 8.1(c), and except as provided in Sections 8.2 and 8.3,

all Profits and Losses shall be allocated among the Members as follows:

(i) Profits. Except as provided in Section 8.1(bxiii), Profits shall be

allocated

(A) First, to the extent any Member has a deficit Capital

Account balance, to such Members in proportion to such deficit balances until the deficit Capital

Account balance of each member has been eliminated; and

(B) Thereafter, to the Members (and among them in proportion

to their respective Percentage Interests).

(ii) Losses. Except as provided in Section 8.1(bxiii), Losses shall be

allocated:

(A) First, to the Members, and proportionately among them in
proportion to their respective Percentage Interests, until the Capital Account balance of each

Member equals zero; and

(B) Thereafter, to the Members (and among them in proportion

to their respective Percentage Interests).

(iiD Sale or Liquidation. Upon the sale, exchange or other disposition

of all or substantially all of the assets of the Company (including, without limitation, on the sale,

merger or other acquisition of the Operating Company or the Company's interests therein) or the

liquidation of the Company, Profits and Losses (or, as necessary, individual items of Profit and

Loss) shall be allocated as follows:

(A) First, to the extent any Member has a deficit Capital

Account balance, Profits shall be allocated to such Members, (and among thenn in proportion to

the relative amounts of such deficit Capital Account balances) until the deficit Capital Account

balance of eaoh Member has been eliminated;
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(B) Second, to the Members (and among them in proportion to
the relative aggregate amounts allocable to them under this Section 8.1(bXiiiXB)) to the extent
necessary to cause each Member's Capital Account balance to equal such Member's Unpaid
Preferred Distributi on;

(C) Thereafter, to the Members (and among them in proportion

to their respective Percentage Interests).

(iv) Interpretation. For the avoidance of doubt, upon the sale,

exchange or other disposition of all or substantially all of the assets of the Company or the

liquidation of the Company, the allocations in Section 8.1(bxiii) are intended to cause the

Capital Account balance of each Member, after giving effect to such allocations, to equal the

amount distributable to the Member at that time under Section 7 .2, and shall be applied in
accordance with that intent.

(c) Allocations under Section 8.1(b) shall be made after making and adjusting

the Members' Capital Accounts for all distributions made under Article VII through the date

with respect to which the allocations are being made.

Regulatory Allocations and Other Allocation Rules. Notwithstanding Sections

8.1 and 8.3:

(a) Loss Limitation. The Losses allocated pursuant to Sectrion 8.1 shall not

exceed the maximum amount of Losses that can be so allocated without causing such Member to

have an Adjusted Capital Account Deficit at the end of any fiscal year. In the event some but not

all of the Members would have Adjusted Capital Account Deficits as a consequence of an

allocation of Losses pursuant to Section 8.1, the limitation set forth in this Section 8.2(a) shall be

applied on a Member by Member basis so as to allocate the maximum permissible Losses to

eich Member under Section 1.704-1(bX2XiiXd) of the Treasury Regulations. All Losses in

excess of the limitations set forth in this Section 8.2(a) shall be allocated to the Members in

accordance with their respective Percentage Interests. This Section 8.2(a) shall be interpreted

consistently with the loss limitation provisions of Treasury Regulations $ 1 .704-l(b)(2xiixd).

(b) Minimum Gain Chareeback. Except as otherwise proviided in Treasury

Regulations $ 1.704-2(f , if there is a net decrease in partnership minimum gain (as defined in

Treasury Regulations gg 1.704-2(b)(2) and 1.704-2(d)(1)) during any fiscal year, each Member

shall be specially allocated items of Company income and gain for such fiscal year (and, if
necessary, subsequent fiscal years) in an amount and in the manner required by Treasury

Regulations gg 1.704-2(f and 1.704-2Q)Q). This Section 8.2(b) shall be intenpreted consistently

with the "minimum gain" provisions of Treasury Regulations S 1.704'2 related to nonrecourse

liabilities (as defined in Treasury Regulations $ 1.704-2(bX3)).

(c) Member Minimum Gain Chargeback. Except as otherwise provided in

Treasury Regulation $ 1.704-2(i)(4), if there is a net decrease in partner nonrecourse debt

minimum gain (as defined in Treasury Regulations $$ 1.704-2(i)(2) and 1'704-2(iX3))

attributable to partner nonrecourse debt (as defined in Treasury Regulations $ 1.704-2(bX4))

during any fiscal year, each Member who has a share of the partner nonrecourse debt minimum
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gain attributable to such Member's partner nonrecourse debt, determined in accordance with
Treasury Regulations $ 1.704-2(i)(5), shall be specially allocated items of Company income and

gain for such fiscal year (and, if necessary, subsequent fiscal years) in an amount and in the

manner required by Treasury Regulations $$ 1.704-2(i)(a) and 1.704-2Q)Q). This Section 8.2(c)

shall be interpreted consistently with the "minimum gain" provisions of Treasury Regulations $

I.704-2 related to partner nonrecourse liabilities (as defined in Treasury Regulations $ 1.704-

2(b)(4)).

(d) Oualified Income Offset. In the event any Member unexpectedly receives

any adjustments, allocations, or distributions described in Treasury Regulations $$ 1.704-

t(bX2XiiXd)(4),1.704-t (bX2XiiXd)(5) or 1 .704-l(b)(2xiixdxd), items of Company income and

gain shall be specially allocated to such Member in an amount and manner sufficient to

eliminate, to the extent required by the Treasury Regulations, the Adjusted Capital Account

Deficit, if any, of such Member as quickly as possible. This Section 8.2(d) shall be interpreted

consistently with the "qualified income offset" provisions of Treasury Regulatrions $ 1'704-

1(b)(2xiix4.

(e) Nonrecourse Deductions. Any non-recourse deduction (as defined in

Treasury Regulations $ 1.704-2(b)(1)) for any fiscal year shall be allocated to the Members in

proportion to their respective Percentage Interests'

(fl Member Nonrecourse Deductions. Any partner nonrecourse deductions

(as defined in Treasury Regulations $$ 1.704-2(i)(1) and 1.704-2(i)(2)) for any fiscal year shall

be specially allocated 1o the Member who bears the economic risk of loss with respect to the

partner nonrecourse debt (as defined in Treasury Regulations $ 1.704-2(b)(a)) to which such

Member nonrecourse deductions are attributable in accordance with Treasury Regulations $

1.704-2(i)(r).

(g) Section 754 Adjustments. To the extent an adjustment to the adjusted tax

basis of any Company asset is required pursuant to Code Section 732(d), Code Section 734(b) or

Code Sectio n 7 43(b), the Capital Accounts of the Members shall be adjusted pursuant to

Treasury Regulations $ 1 .704- 1 (b)(2)(iv)(m).

(h) Curative Allocations. The allocations under Sections 8.2(a) through 8.2(f)

(the "Reeulatory Allocations") are intended to comply with certain requirements of the Treasury

Regulations. It is the intent of the Members that, to the extent possible, all Regulatory

Allocations shall be offset either with other Regulatory Allocations or with special allocations of
other items of Company income, gain, loss or deduction pursuant to this Article VIII. Therefore,

notwithstanding any otirer provision this Article VIII (other than the Regulatory Allocations), the

Company shall make such offsetting special allocations of Company income, gain, Ioss or

deduction in whatever rnanner it determines appropriate so that, after such offsetting allocations

are made, each Member's Capital Account balance is, to the extent possible, equal to the Capital

Account balance such Member would have had if the Regulatory Allocations were not part of

this Agreement and all Company items were allocated pursuant to Section 8.1. In exercising its

discreiion under this Section 8.2(h), the Manager shall take into account future Regulatory

Allocations under Sections 8.2(a) through 8.2(f that are likely to offset other Regulatory

Allocations previouslY made.
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Other Allocation Rules.

(a) Profits, Losses, and any other items allocable to any period shall be

determined on a daily, monthly, or other basis, as determined by the Manager using any
permissible method under Code Section 706 and the Regulations thereunder.

(b) Solely for purposes of determining a Member's proportionate share of the
o'excess nonrecourse liabilities" of the Company within the meaning of TreasuLry Regulations $

1.7523(a)(3), the Members' interests in Profits shall be their respective Percentage Interests.

(c) To the extent permitted by Treasury Regulations $ 1.704-2(h)(3), the

Company shaln treat distributions of Available Cash as having been made from the proceeds of a
nonrecourse liability (as defined in Treasury Regulations $ 1.704-2(bX3)) or a. partner

nonrecourse debt (as defined in Treasury Regulations $ 1.704-2(b)(a)) only to the extent that
such distributions would not cause or increase an Adjusted Capital Account Deficit for any

Member.

Article IX
ALLOCATION OF TAXABLE INCOME AND TAX LOSSES

Allocation of Taxable Income and Tax Losses. Except as provided in Sections

9.2 and9.3, each item of income, gain, loss and deduction of the Company for federal income

tax purposes shall be allocated among the Members in the same manner as such item is allocated

for book purposes under Article VIII.

Allocation of Section 704(c) Items. The Members recognize that with respect to

property contributed to the Company by a Member and with respect to property revalued in

accordance with Treasury Regulations $ 1 .704-l(b)(2XivXl (referred to as "Adiusted
Properties"), there will be a difference between the agreed values or Carrying Values, as the case

may be, of such property at the time of contribution or revaluation, as the case may be, and the

adjusted tax basis of such property at that time. All items of tax depreciation, cost recovery,

depletion, amortization and gain or loss with respect to such contributed properties and Adjusted

Properties shall be allocated among the Members to take into account the book-tax disparities

with respect to such properties in accordance with the provisions of Sections 704(b) and 704(c)

of the Code and Treasury Regulations $ 1.704-3(b)(1). Any gain or loss attributable to a

contributed property or an Adjusted Property (exclusive of gain or loss allocated to eliminate

such book-tax disparities under the immediately preceding sentence) shall be allocated in the

same manner as such gain or loss would be allocated for book purposes under Article VIIL

Integration with Section 754 Election. All items of income, gain, loss,

deduction and credits recognized by the Company for federal income tax purposes and allocated

to the Members in accordance with the provisions hereof and all basis allocations to the

Members shall be determined without regard to any election under Section 754 of the Code that

may be made by the Company; provided, however, such allocations, once made, shall be

adjusted as necessary or appropriate to take into account the adjustments permitted by Sections

734 and743 of the Code.

Allocation of Tax Credits
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. The tax credits, if any, with respect to the Company's property or operations shall be allocated
among the Members in accordance with Treasury Regulations S 1.704-1(bx4xii).

Article X
ACCOUNTING AND REPORTING

Books. The Manager shall cause the Company to maintain connplete and accurate

books of account of the Company's affairs at the principal office of the Company. The

Company's books shall be kept in accordance with GAAP, consistently applied, and on an

accrual basis method of accounting. Subject to the requirements of applicable Law, the fiscal
year of the Company shall end on December 3 I of each year.

Capital Accounts.

(a) The Manager shall cause the Company to maintain a separate capital

account for each Member and such other Member accounts as may be necessary or desirable to

comply with the requirements of applicable Law ("Capital Accounts"). Each Member's Capital

Account shall be maintained in accordance with the provisions of Treasury Regulations $

1.704-1(bx2)(iv). With respect to the Manager, to the extent such Member holds Membership
Interests in its capacity as a Member, the Manager shall maintain a Capital Account with respect

to the Manager's Membership Interest(s) separate from the Capital Account atlributable to the

Membership Interests of the Manager in that capacity;

(b) Consistent with and as permitted in the provisions of Treasury Regulations
g 1.704-1(b)(2)(iv)(fl, the Capital Accounts of all Members and the Carrying Values of all

Company properties may (as determined by the Manager) be adjusted upwards or downwards to

reflect any unrealized gain or unrealized loss with respect to such Company property (as if such

unrealized gain or unrealized loss had been recognized upon an actual sale ofsuch property for
the amount of its fair market value immediately prior to the event giving rise to revaluation

under this Section 10.2(b), and had been allocated among the Members pursuant to Article VIII).
In determining such unrealized gain or unrealized loss, the fair market value of Company

properties as of the date of determination shall be determined by the Manager.

(c) A transferee of a Company Interest shall succeed to the Capital Account

attributable to the Company Interest Transferred, except that if the Transfer causes a termination

of the Company under Section 708(bX1XB) of the Code, Treasury Regulations $ 1.708-1(b)

shall apply.

Valuation of Securities and Other Assets Owned by the Company.

(a) Subject to the specific standards set forth below, the valuation of
Securities and other assets and liabilities under this Agreement shall be at fair market value, as

determined by the Manager in its discretion. In determining the value of the iinterest of any

Member or in any accounting between the Members, no value shall be placed on the goodwill or

the name of the Company.

(b) The value of the Company's assets shall be determinedl in accordance with

GAAP and in conformity with the provisions of the Accounting Standards Codification, Topic
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820, Fair Value Management,in such manner as the Manager may deem fair and reasonable. In
calculating the value of assets, the Manager may use particular pricing services, brokers, market

makers or other intermediaries as the Manager shall determine. The assets and investments of
the Company shall be valued by the Manager in accordance with the foregoing and the following
guidelines, and all such values are final and conclusive as to all Members:

(i) If the asset being valued is an interest in another partnership or

other entity in which the Company has invested, the value of such interest shanl be the value

attributed to such interest under the terms of the instruments governing said partnership or entity

as reported by its administrators or officers, as of such date as shall be determined to be

appropriate by the Manager.

(ii) Listed Securities, including derivatives, will be valued at their last

sales price on the date of determination, or, if no sales occurred on such date, at the mean

between the "bid" and "asked" prices at the close of trading on such date on such exchange.

(iii) Securities not traded on a national securities exchange, but traded

over the counter shall be valued at the "bid" prices for long positions and "asked" prices for

short positions on the date as of which the value is being determined except that those Securities

quoted on the National Market System shall be valued at the last price as reported by NASDAQ,

or if such prices are not reported by NASDAQ, as reported by the Pink OTC Markets Inc. or

su""esso, intity; provided that the valuation of options not traded on a national securities

exchange may be determined from any reliable source selected by the Manager.

(iv) The value of illiquid or impaired securities will (in conformity

with the provisions of the Accounting Standards Codification, Topic 820, Fair Value

Measurement\ be at a value believed to be the price at which the Security would be sold in an

orderly transaction in a principal market.

(v) Over-the-counter option and swap transactions entered into with a

counterparty shall be valued in accordance with the option's or the swap's terms by the

counterparty in good faith in a commercially reasonable manner.

(vi) Short term money market instruments and bank deposits shall be

valued at cost plus accrued interest to date'

(vii) All other Securities and assets of the Company r,vill be assigned a

fair value as the Manager may reasonably determine in consultation with such industry

professionals and other third parties as the Manager deems appropriate in its discretion. In

uddition, the Manager reserves the right to adjust the valuations of any Security to reflect

discounts for illiquidity, restrictions upon marketability, differences between the market value

and the basis of the assets for federal income tax purposes or other factors affecting the value of
assets or influencing the reality of a sale occurring at quoted prices.

(viii) If on the date as of which any valuation is being made, the

exchange or market herein designated for the valuation of any given assets is not open for

businesi, the valuation of such assets shall be determined as of the last preceding date on which

such exchange or market was open for business.

Transfers Durine Year 
)?
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. In order to avoid an interim closing of the Company's books, the allocation of Profits and

Losses under Article VIII between a Member who Transfers part or all of its Company Interest

during the Company's accounting year and his transferee, or to a Member whose percentage

interests in Profits and Losses varies during the course of the Company's accounting year, may

be determined pursuant to any method chosen by the Manager; provided, however, that any

Profit or Loss attributable to extraordinary items related to the sale of Company property shall be

allocated to the owner of the interest in the Company atthe time the Profit or I-oss attributable to

the extraordinary item was realized.

Renorts. The Manager shall cause the Company to deliver to the Members the

following financial statements and reports at the times indicated below:

(a) The Manager provide each Member annual review of the Company's

investment or other asset held by the Company and unaudited financial statemLents for the

Company prepared in accordance with GAAP. Such review will also include a discussion by the

Manager regarding the activities of the Company and the Operating Company and their

respective operating and financial results.

(b) The Manager shall send to each Person who was a Member in the

Company at any time during the fiscal year then ended reviewed annual finanoial statements for
the Company (including a statement of each Member's Capital Account at the end of such fiscal

year), and annual tax information necessary for completion of individual tax returns, including

Forms K-1.

(c) The financial reports, tax retums and forms described in Sections 10.5(a)

and 10.5(b) are dependent upo.n information to be provided to the Manager by the third parties.

Therefore, notwithstanding the foregoing time periods, the Manager may funrrish such reports,

tax retums and forms to the Members after the expiration of such time periods, but as soon as

reasonably practical, following receipt of all financial and other information necessary or

desirable to prepare such documents.

Section 754 Election. The Manager may, in its sole discretion, determine

whether the Company shall make the election provided for under Section 7 54 of the Code' Any

such election shall be at the sole cost and expense of the Company.

Inspection of Documents. Each Member shall have the right to inspect, review,

make copies of, and audit all agreements, documents, records and reports relating to the business

of the Company prepared by or on behalf of the Company in connection with the performance of
its duties hereunder, in each case at such Member's expense during reasonablle business hours

and with at least five Business Days prior written notice to the Manager.

Article XI
TRANSFER OF MEMBER'S INTEREST

Restrictions on Transfers and Liens. No Member shall Transfer or create a

Lien on all or any portion of its Membership Interest except as permitted by this Article XI. Any

attempted Transiei of, or creation of a Lien on, any portion of a Membership Interest not in

u..ordun.. with the terms of this Article XI shall be null and void and of no legal effect.

Permitted Transfers.
24
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Any Transfers and Liens permitted under this Section 1 1.2 shall be subject tcr the other
provisions of this Article Xl. The following Transfers and Liens shall be permitted.

(a) To the extent not otherwise permitted by clauses (b), (c) or (d) below, a

Member may Transfer all or any portion of its Membership Interest only in the sole and absolute

discretion, and with the written approval, of the Manager;

(b) A Member may Transfer all or any portion of its Membership Interest to

any other Member;

(c) A Member may Transfer all or any portion of its Membership Interest to

an Affiliate of such Member without the consent of the Manager or any other Member provided
that such Affiliate is an Accredited Investor; and

(d) A Member who is a natural person may Transfer all or a portion of his or

her Membership Interest for the benefit of one or more Relatives (e.9., Transfers to family trusts

or family partnerships, limited partnerships, limited liability companies, or limited liability
limited partnerships).

Substitution of a Member.

(a) No transferee (by voluntary or involuntary conveyance, foreclosure,

dissolution of marriage, operation of law or otherwise) of all or any portion of a Company

Interest shall become a substituted Member without the consent of the Manager, which consent

may be withheld in the sole discretion of the Manager. A transferee of a Cornpany Interest who

receives the requisite consent to become a Member shall succeed to all of the rights and interest

of its transferor in the Company as well as the voting and other rights of a Member if such rights

were not held by the transferor. A transferee of a Member who does not receive the requisite

consent to become a Member shall not have any right to vote, shall be entitled only to the

distributions to which its transferor otherwise would have been entitled and shall have no other

right to participate in the management of the business and affairs of the Company or to become a

Member.

(b) If a Member shall be dissolved, merged or consolidated, its successor in

interest shall have the same obligations and rights to profits or other compensation that such

Member would have had if it had not been dissolved, merged or consolidated, except that the

representative or successor shall not become a substituted Member without thLe consent of the

Manager, which consent may be withheld in the sole discretion of the Manager. Such a

successor in interest who receives the requisite consent to become a Member shall succeed to all

of the rights and interests of its predecessor as well as the voting and other rights of a Member if
such rights were not held by the predecessor. A successor in interest who does not receive the

requisite collsent to become a Member shall not have any right to vote, shall lbe entitled only to

the distributions to which its predecessor otherwise would have been entitled and shall have no

right to participate in the management of the business and affairs of the Company or to become a

Member.

(c) No Transfer of any Company Interest otherwise permirtted under this

Agreement shall be effective for any purpose whatsoever until the transferee shall have assumed
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the transferor's obligations to the extent of the Company Interest that is Transferred, and shall
have agreed to be bound by all the terms and conditions hereof, by written instrument, duly
acknowledged, in form and substance reasonably satisfactory to the Manager. Without limiting
the foregoinE, any transferee that has not become a substituted Member shall nonetheless be

bound by the provisions of this Article XI with respect to any subsequent Transfer. Upon
admission of the transferee as a substituted Member, the transferor shall havb no further
obligations under this Agreement with respect to that portion of its Company Interest that is

Transferred to the transferee; provided, however, no Member or former Member shall be

released, either in whole or in part, from any liability of such Member to the Company pursuant

to this Agreement or otherwise which has accrued through the date of such Transfer (whether as

the result of a voluntary or involuntary Transfer) of all or part of such Member's Company
Interest unless the Manager agrees to any such release.

Conditions to Substitution. As conditions to its admission as a Member (a) any

assignee, transferee or successor of a Member shall execute and deliver such instruments, in
form and substance satisfactory to the Manager, as the Manager shall deem necessary, and (b)

such assignee, transferee or successor shall pay all reasonable expenses in connection with its
admission as a substituted Member.

Admission as a Member. No Person shall be admitted to the Company as a

Member unless either (a) the Membership Interest or part thereof acquired by such Person has

been registered under the Securities Act, and any applicable state securities Laws or (b) the

Manager has received a favorable opinion of the transferor's legal counsel or of other legal

counsel acceptable to the Manager to the effect that the Transfer of the Membership Interest to

such Person is exempt from registration under those Laws. The Manager, however, may waive

the requirements of this Section 1 1.5.

Article XII
WITHDRAWAL, DISSOLUTION AND TERMINATION

Withdrawal. No Member shall have any right to voluntarily resign from the

Company. When a transferee of all or any portion of a Membership Interest becomes a

substituted Member pursuant to Section 1 1.3, the transferring Member shall cease to be a

Member with respect to the portion of the Membership Interest so Transferred.

Dissolution. The Company shall be dissolved upon the occuffence of any of the

following:

(a)

(b)

(c)

The written determination of the Manager;

The sale of all or substantially all of the assets of the Company;or

The sale, acquisition or dissolution and final liquidation of the Operating

Company.

Liquidation. Upon dissolution of the Company, the Manager shall appoint in

writing one or more liquidators (who may be Members or the Manager) who shall have full
authority to wind up the affairs of the Company and to make a final distribution as provided
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herein. The liquidator shall continue to operate the Company properties with all of the power

and authority of the Manager. The steps to be accomplished by the liquidator are as follows:

(a) As promptly as possible after dissolution and again after final liquidation,

the liquidator shall cause a proper accounting to be made by the Company's independent

accountants of the Company's assets, liabilities and operations through the last day of the month

in which the dissolution occurs or the final liquidation is completed, as appropriate, including in

such accounting the Profit or Loss resulting from the actual or deemed sale or distribution of the

Company's properties, as provided in Section 10.2(b)'

(b) The liquidator shall pay all of the debts and liabilities of the Company or

otherwise make adequate provision therefor (including, without limitation, the establishment of a

cash escrow fund for contingent liabilities in such amount and for such term as the liquidator

may reasonably determine). The liquidator shall then, by payment of cash or lproperty (at the

election of the liquidator, and, in the case of property, valued as of the date of termination of the

Company at its fair market value by an appraiser selected by the liquidator), distribute all

remalning amounts to the Members in accordance with their respective Capital Account

Balances. For purposes of this Article XII, a distribution of an asset or an undivided interest in

an asset in-kind to a Member shall be considered a distribution of an amount equal to the fair

market value of such asset or undivided interest. Each Member shall have the right to designate

another Person to receive any property that otherwise would be distributed in kind to that

Member pursuant to this Section 12.3.

(c) Any real property distributed to the Members shall be conveyed by special

warranty deed and shall be subject to the operating agreements and all Liens, contracts and

commitments then in effect with respect to such property, which shall be assumed by the

Members receiving such real property'

(d) Except as expressly provided herein, the liquidator shall comply with any

applicable r"qrrir.rn"nts of ihe Act and all other applicable Laws pertaining to the winding up of
the affairs of the Company and the final distribution of its assets. Liquidation of the Company

shall be completed wiihin the time limits imposed by Treasury Regulations $ 1'704-1(bx2xii)

and (g).

(e) The distribution of cash or property to the Members in accordance with

the provisions of this Section 12.3 shall satisfy each Member's rights with respect to the

Member's respective Capital Contributions and interests in the profits of the Company, and shall

constitute a complete distribution to the Members of their respective interests in the Company

and all Company property. Notwithstanding any other provision of this Agreement, no Member

shall have any obligation to contribute to the Company, pay to any other Member or pay to any

other Person any deficit balance in such Member's Capital Account.

Articles of Dissolution. Upon the completion of the distribution of the

Company's assets as provided in this Article XII, the Company shall be terminated and the
person atting as liquidator shall file a articles of dissolution and shall take such other actions as

may be necessary to terminate the Company.
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Article XIII
NOTICES

Method of Notices. All notices required or permitted by this Agreement shall be

in writing and shall be hand delivered, sent by registered or certified mail or by nationally
recognized overnight courier, or by facsimile or other electronic transmission (including

electionic mail). Any such notice or communication shall be deemed to have been delivered and

received (a) in the case of personal delivery, on the date of such delivery, (b) in the case of
registered or certified mail, on the third Business Day following that on which the piece of mail

containing such communication is posted, (c) in the case of a nationally recognized overnight
courier in circumstances under which such courier guarantees next Business Day delivery, on the

next Business Day after the date sent, and (d) in the case of facsimile or electronic transmission

(including electronic mail), on the date sent if such date is a Business Day or on the next

Business Day if the date sent is not a Business Day. Any such communication shall be sent to

the Members at their respective addresses set forth in their Subscription Documents, and to the

Company and Manager at the following:

ff.+ewsolBeechwood Reinve ,LLC

Attn: Manager
Email:

Facsimile

Any Member or Manager may give notice from time to time changing its respective address for

that purpose.

Comnutation of Time. In computing any period of time underthis Agreement,

the day of the act, event or default from which the designated period of time begins to run shall

not be included. The last day of the period so computed shall be included, unless it is a

Saturday, Sunday or legal holiday, in which event the period shall run until th,e end of the next

day which is not a Saturday, Sunday or legal holiday.

Article XIV
GENERAL PROVISIONS

Amendment. This Agreement may not be amended except by an instrument in

writing signed by the Manager that has been approved by a Required Interest of Members in

accordance with this Agreement unless otherwise expressly provided in this Agreement.

Notwithstanding the above, any amendment that has a material adverse effect on the Capital

Account of any Member, imposes on a Member an obligation to make additional Capital

Contributions or adversely affects a Member's rights under this Agreement slhall not be effective

against such Member without the prior written consent of such Member (such consent may not

bi unreasonably withheld); provided, however,that the admittance of new Members or the

dilution of the Percentage Interests or other rights of Members occasioned by the increase in

Membership Interests in accordance with the terms of this Agreement or the admittance of such
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new Members shall not constitute an adverse effect on a Member for purposes of this Section
14.1.

Governing Law: Venue. This Agreement shall be governed by and construed

under the laws of the State of Delaware as applied to agreements among Delatvare residents

made and to be performed entirely within Delaware. Any action, proceeding or dispute arising
hereunder, or concerning the subject matter of this Agreement must be commenced, prosecuted

and adjudicated in the state or federal courts located in New York City, New York. Each

Member irrevocably consents to personal jurisdiction in New York City, New York, and

irrevocably waives any objection such person may have based on personal jurisdiction, improper

venue or inconvenient forum.

Waiver. Except as otherwise provided herein, rights hereunder may not be

waived except by an instrument in writing signed by the party sought to be charged with the

waiver.

Power of Attorney.

(a) Each Member, by becoming a party to and agreeing to lbe bound by this

Agreement, irrevocably constitutes and appoints, with full power of substitution, the Manager its

true and lawful attorney-in-fact with full power and authority, in its name, place and stead to

execute, certify, acknowledge, deliver, swear to, file and record at the appropriate public offices

such documents as may be necessary or appropriate to carry out the provisions of this

Agreement, including but not limited to:

(i) all certificates and other instruments (including counterparts of this

Agreement and the Certificate of Formation), and any amendments thereto, which the Manager

deims necessary to form, qualify or continue the Company as a limited liability company (or

another entity in which the Members will have limited liability comparable to that provided by

the Act on the Effective Date) in any jurisdiction in which the Company may conduct business,

(ii) any other instrument or document which may be required to be

filed by the Company under the Laws of any state or other jurisdiction or which the Manager

deem advisable to file to qualify the Company to do business therein or to comply with

applicable Law;

(iii) any instrument or document, including amendments to this

Agreement and the Certificate of Formation, which may be required to effect the continuation of
the Company, the admission of any Member, or the dissolution and termination of the Company;

provided that such continuation, admission or dissolution and termination are in accordance with

the terms of this Agreement; and

(iv) all elections that may be made by the company or the Members in

respect of the Company under the Code.

(b) The appointment by each Member of the Manager as its attorney-in-fact is

irrevocable and shall be deemed to be a power coupled with an interest, in recognition of the fact

that each of the Members under this Agreement will be relying upon the pow-er of the Manager
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to act as contemplated by this Agreement in any filing and other action by the Manager on behalf
of the Company, and shall survive and not be affected by the subsequent bankruptcy, insolvency
or dissolution of any Member hereby giving such power and the Transfer or assignment of all or
any part of the Membership Interest of such Member; provided, however, that in the evenl of the

Transfer by a Member of all or any part of its Membership Interest, the foregoing power of
attomey of the transferor shall survive such Transfer only until such time, if any, as the

transfeiee shall have been admitted to the Company as a Member and all required documents
and instruments shall have been duly executed to effect such substitution. Notwithstanding
anything to the contrary contained in this Section 14.4,the power of attorney granted pursuant to

this Section 14.4 does not empower the Manager to exercise such power to take any action that is

not otherwise permitted under this Agreement, or that requires the consent of any Member unless

such consent has been given by such Member.

Confidentialitv. Each Member will keep confidential and not use, reveal,

provide or transfer to any third party any Confidential Information it obtains or has obtained

concerning the Company, except (a) to the extent that disclosure to a third party is required by

applicable Law; (b) information which, at the time of disclosure, is generally available to the

public (other than as a result of a breach of this Agreement or any other confidentiality
agreement to which such Person is a party or of which it has actual knowledge), as evidenced by
generally available documents or publications; (c) information that was in its possession prior to

disclosure (as evidenced by appropriate written materials) and was not acquired directly or

indirectly from the Company; (d) to the extent disclosure is necessary or advisable, to its or the

Company's employees, consultants or advisors for the purpose of carrying out their duties

hereunder; (e) to banks or other financial institutions or agencies or any independent accountants

or legal counsel or investment advisors employed by the Manager, the Company or any Member,

to the extent disclosure is necessary or advisable to obtain financing; (f) to the extent necessary,

disclosure to third parties to enforce this Agreement, or (g) to a Member or Mlanager or to their

respective Affiliates; provided, however, that in each case of disclosure pursuant to (d), (e) or
(g), the Persons to whom disclosure is made agree to be bound by this confidentiality provision.

The obligation of each Member and Manager not to disclose Confidential Information except as

provided herein shall not be affected by the termination of this Agreement or the replacement of
the Manager or any Member.

Applicable Law. This Agreement shall be construed in accordance with and

govemed by the Laws of the State of Delaware, excluding its conflicts of laws rules.

Entire Agreement. This Agreement embodies the entire understanding and

agreement among the parties concerning the Company and supersedes any and all prior
negotiations, understandings or agreements in regard thereto.

Counterparts. This instrument may be executed and delivered (including by

facsimile with written confirmation of receipt (or other electronic transmission)) in any number

of counterparts each of which shallbe considered an original.

Additional Documents. The Members hereto covenant and agree to execute

such additional documents and to perform additional acts as are or may become necessary or

convenient to carry out the purposes of this Agreement.
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No Third Party Beneficiaries. This Agreement is for the sole benefit of the

Members, and no other Person is intended to be a beneficiary of this Agreement or shall have

any rights hereunder.

Counsel to the Company. Counsel to the Company may also be counsel to the

Manager. The Manager may execute on behalf of the Company and the Members any consent to
the representation of the Company that counsel may request pursuant to the New York Rules of
Professional Conduct or similar rules in any other jurisdiction ("Rules"). The Company has

initially selected Bryan Cave LLP ("Company Counsel") as legal counsel to the Company. Each

Member acknowledges that Company Counsel does not represent any Member in its capacity as

a Member in the absence of a clear and explicit written agreement to such effect between the

Member and Company Counsel (and then only to such extent as set forth in the such agreement),

and that in the absence of any such agreement Company Counsel shall owe no duties directly to

a Member. In the event any dispute or controversy arises between any Member and the

Company, or between any Member or the Company, on the one hand, and the Manager or any

Affiliate of the Manager that Company Counsel represents, on the other hand, then each Member
agrees that Company Counsel may represent such Manager or the Company (and in the case

where the dispute is between any Member, on the one hand, and both the Manager and the

Company, on the other hand, Company Counsel may represent both the Company and the

Manager) in any such dispute or controversy to the extent permitted by the Rules, and each

Member hereby consents to such representation. Each Member further acknowledges that,

whether or not Company Counsel has in the past represented or is currently representing such

Member with respect to other matters, Company Counsel has not represented the interests of any

Member in the preparation and negotiation of this Agreement. Notwithstanding the provisions

of Section 14.8 (Entire Agreement), this Section 14.12 shall be treated as a supplement to, and

not a substitution or replacement for, any other waiver, consent or agreement provided to the

Company Counsel by any Person.

[Signatures page follows.]
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MANAGER:

David Levy

MEMBERS

All those Members who have executed a
Subscription Agreement and Special Power of
Attorney, originals of which are on file with the
Company
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BC Draft
7t3t20t3

THE LIMITED LIABILITY COMPANY INTERESTS IN THE COMPANY
REPRESENTED BY THIS LIMITED LIABILITY COMPANY AGREEMENT (AS
MODIFIED, AMENDED AND SUPPLEMENTED) AMONG THE MEMBERS AND
MANAGER SIGNATORY HERETO, HAVE NOT BEEN REGISTERED UNDER THE
SECURITTES ACT OF 1933, AS AMENDED (THE "SECURTTIES ACT"), OR

QUALIFIED UNDER ANY STATE SECURITIES LAWS IN RELIANCE UPON
EXEMPTIONS THEREFROM. THESE LIMITED LIABILITY COMPANY
INTERESTS MAY NOT BE OFFERED, ASSIGNED, PLEDGED, SOLD OR
OTHERWISE DISPOSED OF ABSENT AN EFFECTIVE REGISTRATION UNDER
THE SECURITIES ACT AND QUALIFICATION UNDER SUCH STATE SECURITIES
LAWS, UNLESS EXEMPTIONS FROM SUCH REGISTRATION AND

QUALIFICATION REQUIREMENTS ARE AVAILABLE. THE COMIPANY HAS THE
RIGHT TO REQUIRE ANY POTENTIAL TRANSFEROR OF A LIMNTED LIABILITY
COMPANY INTEREST IN THE COMPANY TO DELIVER AI{ OPINION OF

COUNSEL ACCEPTABLE TO THE COMPANY PRIOR TO ANY TRANSFER TO THE
EFFECT THAT AN EXEMPTION FROM REGISTRATION AND QUALIFICATION IS
AVAILABLE FOR SUCH TRANSFER. ADDITIONAL SUBSTANTIAL
RESTRICTIONS ON TRANSFER OF THESE LIMITED LIABILITY COMPANY
INTERESTS ARE SET FORTH IN THIS AGREEMENT.

LIMITED LIABILITY COMPANY AGREEMENT

FOR

BEECHWOOD REINVESTMENT, LLC

Dated as of July _,2013
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LIMITED LIABILITY COMPANY AGREEMENT
FOR

BEECHWOOD REINVESTMENT, LLC

This Limited Liability Company Agreement (this "Agreement"), dated as of July _,
2013(the..E@,),forBeechwoodReinvestment,LLC,aDelawarelimitedliability
company (the "Company"), is among the Manager and Members (as defined below) signatory

hereto.

In consideration of the mutual covenants contained herein, and other good and valuable

consideration, the receipt and sufficiency of which are hereby acknowledged, the Members agree

as follows:

Article I
DEFINITIONS

In addition to the terms defined elsewhere in this Agreement, the following terms shall

have the indicated meaning:

..&@,hasthemeaningassignedtosuchtermunderRule501of
Regulation D, promulgated under the Securities Act'

(6Act" 
means the Delaware Limited Liability Company Act, as amended from time to

time.

"Adjusted Capital Account Deficit" means, with respect to any Member, a deficit balance

in such Member's Capital Account as of the end of the fiscal year after giving effect to the

following adjustments: (a) credit to such Capital Account the additions, if any, permitted by

TreasuryRegulations $$ 1.704-1(bX2XiiXc) (referring to obligations to restore a capital account

deficit), I.70a-2G)(1) (refening "partnership minimum gain") and 1.704-2(i)(5) (referring to

"partner nonrecourse debt minimum gain"), and (b) debit to such Capital Account the items

discribed in gg 1 .704-t(b)(2xiix4(4), (5) and (fl of the Treasury Regulations. This definition

of Adjusted Capital Account Deficit is intended to comply with the provisions of Treasury

Regulation $ 1.704-1(bx2)(iix@.

"Adj-@'is defined in Section 9.2.

'6Affiliate" means with respect to a Person, (a) any other Person that directly, or indirectly

through one or more intermediaries, controls, or is controlled by, or is under common control

with, such Person, (b) any spouse, ascendant or descendant ofany such Person or any Person

described in clause (a) of this definition, and (c) any trust, family partnership or other entity

established primarily for the benefit of such Person or any Person described in clauses (a) or (b)

of this definition. As used in this definition, the word "control" means the possession, directly or

indirectly, of the power to direct or cause the direction of the management and policies of a

Person, whether through ownership of voting securities, by contract or otherwise.

"Agreement" is defined in the introductory paragraph.

1
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"1\va!]gb!e,_QAgh" means Distributable Assets that are in the form of cash or cash

equivalents.

"Business" is defined in Section 2.5.

"B-gSilgSSlDjy" means each day that is not a Saturday or Sunday when the New York
Stock Exchange is open for business.

"Qpi!a!:\ccoun.tL" is defined in Section 10.2(a).

..9@,'meanSforanyMemberattheparticulartimeinquestionthe
aggregate of the dollar amounts of any cash, cash equivalents and Non-Cash Assets contributed
by such Member to the capital of the Company.

"Q3ry.i!g-Va!ue." The initial "Carrying Value" of property contributed to the Company,

including Non-Cash Assets, by a Member means the value of such property at the time of
contribution as determined by the Manager. The initial Carrying Value of any other property

shall be the adjusted basis of such property for federal income tax purposes at the time it is
acquired by the Company. The initial Canying Value of a property shall be reduced (but not

below zero) by all subsequent depreciation, cost recovery, depletion and amorlization deductions

with respect to such property as taken into account in determining Profit and lloss. The Canying
Value of any property shall be adjusted from time to time in accordance with Section 10.2(b) and

Treasury Regulation $ 1.704-1(b)(2)(iv)(m), and to reflect changes, additions or other

adjustments to the Carrying Value for dispositions, acquisitions or improvements of Company

properties, as deemed appropriate by the Manager.

"@" is defined in Section 2.1.

(6code" 
means the Internal Revenue Code of 1986, as amended from time to time. Any

reference herein to a specific section or sections of the Code shall be deemed to include a
reference to any corresponding provision of future Law.

"e!884ry," is defined in the introductory paragraph.

"eglqpanv,Counsel" is defined in Section 14.12.

"Qglqpgry-sp@" means all expenses and costs incurred in conducting the

Company's business, including, without limitation the following: (i) accounting, legal and other

professional services; (ii) costs and expensed incurred in connection with the Company's
investment in the Operating Company (including related due diligence expenses) and the

monitoring, management, restructuring, sale or other disposition of such investment; (iii) costs of
any litigation or investigation involving Company activities; (iv) costs of any litigation or

investigation involving Company activities; (v) Organizational Expenses; and (vi) costs and

expenses for terminating, dissolving and winding up the Company.

"Qg!qp4gy@!" means any Membership Interest, and any other rights in the

Company, including, without limitation, any economic rights as an assignee, transferee or

successor of any Member.
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..@,,meanSinformationconcerningtheproperties,operations,
business, trade secrets, technical know-how and other non-public information and data of or
relating to the Company and the Manager (including the contents of this Agreement and its

Exhibits), its properties, any technical information with respect to any project of the Company.

"Distr[butablel\sse1q5," means, at a particular time, the cash, cash equivalents and Non-

Cash Assets held by the Company [(including, without limitation, distributions received from the

Operating Company)], less such cash reserves as the Manager reasonably determines are

necessary to pay on a timely basis Company costs and expenses, including Company Expenses,

taxes, and other obligations of the Company, taking into account the anticipated revenues of the

Company.

"@1!j@Da!9'' is defined in the introductory paragraph.

"1jl\l1!" means generally accepted accounting principles in the United States in
accordance with the hierarchy set forth in Financial Accounting Standards Board Accounting

Standards Codifi cation.

"]ldemn!fieclBry" is defined in Section 5.12(b).

,'I41i1g!!!.S.itg" means the date on which the first Member is admitted to the Company

which shall occur when the subscriptions for Membership Interests is at least $l-,000,000].

e(@" or "@" means all applicable federal, state, tribal and local laws (statutory or

common), rules, ordinances, regulations, grants, concessions, franchises, licenses, orders,

directives, judgments, decrees, restrictions and other similar requirements, whether legislative,

municipal, administrative or judicial in nature.

u@'means any mortgage, deed of trust, lien (statutory or otherwise), pledge,

hypothecation, charge, deposit alTangement, preference, priority, security interest, option, right

of first refusal or other transfer restriction or encumbrance of any kind (including preferential

purchase rights, conditional sales agreements or other title retention agreements, and the filing of
or ugree*"nt to give any financing statement under the Uniform Commercial Code or

comparable Law of any jurisdiction to evidence any of the foregoing).

"Mqj-@'is defined in Section 5.3.

"Maior Decision Threshold" means $100,000.

"N[anA&I" is defined in Section 5.1'

'(Member" means, at the time of determination, a Person holding Company Interests, that

is or should be designated as a Member of the Company and a Person admitted as a substituted

Member pursuant to Section 11.3.

..@,,meanS,withrespecttoanyMember,(a)thatN4ember,sstatusasa
Member, (b) that Member's Capital Account and share of the Profits, Losses and other items of
income, gain, loss, deduction and credits of, and the right to receive distributions (liquidating or

J
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otherwise) from, the Company under the terms of this Agreement, (c) all other rights, benefits,

and privileges enjoyed by, and obligations of, such Member (under the Act or this Agreernent) in
its capacity as a Member, including that Member's rights to vote, consent and approve those

matters described in this Agreement, and (d) all obligations, duties and liabilities imposed on that
Member under the Act or this Agreement in its capacity as a Member.

"Mi.@I" means any of the following: (a) the conviction of, or plea of nolo

contendere by any member of the Manager with respect to (i) a material violation of material

federal or state securities Laws, (ii) a felony under any criminal statute, or (iii) a violation of any

other criminal statute involving intentional fraud, misappropriation or embezzlement, or (b) the

Manager has been determined by a court of first impression having competent jurisdiction to

have knowingly and willfully breached its material obligations under this Agreement or, subject

to Section 5.4, its fiduciary obligations to the Company, including for intentional fraud, willful
misconduct or gross negligence.

..@,meanSSecuritiesandanyotherin-kindpropertyheldbythe
Company other than cash or cash-equivalents. The value of Non-Cash Assets shall be

determined as of the date of the initial Capital Contributions ofNon-Cash Assets by a Member

and, thereafter, shall be revalued every 12 months in accordance with the procedures described

in this Agreement. Non-Cash Assets shall not include any dividends or distributions made to a

Member by the issuer of Securities and the Member shall be entitled to retain any dividends or

distributions made to the Member by such issuer'

..@'meanSBeechwoodReinsuranceLLC,alimitedliabilitycompany
formed under the laws of the Cayman Islands, British West Indies'

..@'meanStheexpensesincurredintheorganizationofthe
Company and the offering of the Membership Interests'

..&@,meanS,withrespecttoeachMember,thepercentageofthe
outstanding Membership Interests held by such Member set forth opposite such Member's name

on Exhibit A, as such Percentage Interest may be modified from time to time pursuant to this

Agreement.

66Person" means a natural person, corporation, joint venture, partnership, limited liability
partnership, limited partnership, limited liability limited partnership, limited triability company,

trust, estate, business trust, association, governmental authority or any other entity.

..@,,meanSanamount,determinedforeachMember,equalto(i)
eight percent (8%) of such Member's Capital Contributions that consist of cash and cash

equivalents and (ii) five percent(5%) of such Member's Capital Contributions of Non-Cash

Assets (based on the most recent valuation completed with respect to such Non-Cash Assets).

..@,,meanSarateperannumequaltothelesserof(a)anannualrateofinterest

which equals the floating commercial loan rate as published in the Wall Streel Journal from time

to time as the "Prime Rate," adjusted in each case as of the banking day in which a change in the

Prime Rate occurs, as reported in the Wall Street Journal; provided, however, that if such rate is

no longer published in the Wall Street Journal, then it shall mean an annual rate of interest which
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equals the floating commercial loan rate of Citibank N.A., or its successors and assigns,

announced from time to time as its "base rate," adjusted in each case as of the banking day in
which a change in the base rate occurs, and (b) the maximum rate permitted by applicable Law.

(6Profit" or "b" means the income or loss of the Company as determined under the

capital accounting rules of Treasury Regulation $ 1.704-1(b)(2)(iv) for purposes of adjusting the

Capital Accounts of Members including, without limitation, the provisions of
paragraphs 1.704-1(bx2)(ivxg) and 1.704-l (bX4) of those regulations relating to the

computation of items of income, gain, deduction and loss.

"@" is defined in Section 8.2(h).

"s!41iyg" means, in relation to a natural person, any spouse, brother, sister, aunt, uncle,

ascendant or descendant of such natural person.

o'Required Interest of Members" means Members holding, individually or in the

aggregate, at least 660/o of the Membership Interests.

6(Rules" is defined in Section 14.I2.

"g!x!5" or "S@'means (1) securities and other financial instruments and rights

and options relating thereto of United States of America ("U.S.") and non-U.S. entities, now

existing or hereinafter created, including without limitation equities, debt instruments, shares of
stock funds, American Deposit Receipts, shares; (2) partnership, limited liabinity or similar

beneficial interests in private entities, (3) private investments in public entities (PIPEs); (a)

bonds, notes, bills, debt, debt instruments and debentures; (5) currencies; (6) interest rate,

commodity, equity and other derivative products and instruments of any kind, including, without

limitation (a) futures contracts (and options thereon), (b) swap contracts, options, and forward

rate agreements, (c) spot and forward currency transactions and (d) agreements relating to or

s".u.ing such transactions; (7) loans, accounts and notes receivable and payable held by trade or

other creditors; (8) trade acceptances; (9) contract and other claims; (i0) executory contracts;

(11) participations; (12) mutual funds, exchange-traded funds and other stock funds; (13) money

market funds; (14) obligations of the U.S. or any state thereof, foreign govemments and

instrumentalities of any of them; (15) commercial paper;(16) certificates of deposit; (17)

banker's acceptances; (18) trust receipts; and (19) other obligations and instruments or evidences

of indebtedness of whatever kind of nature; in each case, of any Person, corporation, government

or other entity whatsoever, or such other instruments identified by the Manager'

o.@1,'meanStheSecuritiesActof1933,asamendedfromtimetotime.Any
reference herein to a specific section or sections of the Securities Act shall be deemed to include

a reference to any corresponding provision of future Law.

.6TranSfer,'or..I@,meanS,withrespecttoanyasset,includingaMembership

Interest or any portion thereof, including any right to receive distributions from the Company or

any other economic interest in the Company, a sale, pledge assignment, transfer, conveyance,

gift, exchange or other disposition of such asset, whether such disposition be voluntary,

involuntary or by merger, exchange, consolidation or other operation of Law, including the

following:- (a) in the case of an asset owned by a natural person, a transfer of such asset upon the

5
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death of its owner, whether by will, intestate succession or otherwise, (b) in the case of an asset

owned by a Person which is not a natural person, a distribution of such asset, including in

connection with the dissolution, liquidation, winding up or termination of such Person (other

than a liquidation under a deemed termination solely for tax purposes), and (c) a disposition in
connection with, or in lieu of, a foreclosure of a Lien; provided, however, a Transfer shall not

include the creation of a Lien.

..@,,meanSregulationsissuedbytheDepartmentofTreasuryunder
the Code. Any reference herein to a specific section or sections of the Treasury Regulations

shall be deemed to include a reference to any corresponding provision of future regulations

under the Code.

"Unoaid Preferred Distribution" means an amount, determined for each Member, equal

to the Member's Preferred Distribution reduced by the aggregate amount distributed to the

Member pursuant to Sections 7 .1,7 .2 and 7 .3 through the date of determination.

Article II
THE LIMITED LIABILITY COMPANY

Formation. The Company was formed pursuant to the Certificate of Formation,

filed by the Manager with the Secretary of State of the State of Delaware on July 

-, 
20 I 3 (as

amendLd,modifiedandsupplemented,the..@').TheManagershall
execute such further documints (including amendments to the Certificate of Formation) and take

such further action as shall be appropriate or necessary to comply with the requirements of Law

for the formation, qualification 
-or 

operation of a limited liability company in all other states and

counties where the Company may conduct its business. To the fullest extent permitted by the

Act, this Agreement shall control as to any conflict between this Agreement and the Act or as to

any matter provided for in this Agreement that is also provided for in the Act.

Name. The name of the Company shall be Beechwood Reinvestment, LLC,

unless otherwise determined by the Manager.

Term. The Company shall have perpetual existence; provided, that the Company

shall be dissolved upon the occurrence of an event set forth in Section 12.2.

Registered Office and Agent: Principal Place of Business. The location of the

registered ofnce oittre Company and the Company's registered agent shall be at such address as

r.i fo.th in the Certificate of Formation, unless otherwise determined by the lManager' The

location of the principal place of business of the Company shall be at such location as the

Manager may from time to time select.

Purpose. The business of the Company shall be to (a) invest in the Operating

Company, una .ngagp in any and all activities related or incidental thereto (including incurring

debt io dnun.. such-activities), and (b) do all things necessary or appropriate in connection with

the foregoing (collectively, the "Business"). The Business may be conducted directly by the

Compariy oiindirectly through another corporation, limited liability company, partnership

(general or limited), joint venture or other entity or arrangement.
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Article III
CAPITAL CONTRIBUTIONS

Capital Contributions By Members.

(a) The Members shall make Capital Contributions of cash in U.S. Dollars,

cash equivalents and Non-Cash Assets to the Company, payable by wire transfer. The initial
Capital Contribution amounts, including the value of any Non-Cash Assets, of each Member

shall be set forth in the books and records of the Company.

(b) Subject to applicable securities laws, each Member shall have the first

right to purchase such Member's pro rata share (based on such Member's Percentage Interests)

of any new Membership Interests to be issued by the Company. If any Member does not

purchase its full pro rata share, then any remaining Members shall have the right to purchase the

remaining share pro rata. Each Member shall have 20 days from the date of receiving a notice

from the Manager of such proposed sale to agree to purchase its pro rata share of the new

Membership Interests for the price and upon the terms and conditions specified in the notice by

giving writtin notice to the Company and stating therein the amount of Membership Interests to

be purchased.

(c) The Manager shall not be authorized to call (and the Members shall not be

obligated to make) any additional Capital Contributions following the Members' initial Capital

Coniributions except for Capital Contributions that Members may elect to make as provided in

Section 3.1(c).

(d) Except as specifically provided under this Agreement, no Member shall

have any obligation to contribute capital to the Company, including without limitation with

respect to any deficit Capital Account balance.

3.2 Admission of Additional Members.

(a) Subject to Article XII and Section 3.2(b) below, no additional Person may

be admitted as a Member to the Company (i) without the prior written consent of the Manager

and (ii) without executing and delivering to the Company and the Manager the documents

described in Section 1 1.3(a).

(b) For the period commencing on the date of the Initial Closing and ending

on the first to occur of (i) the Company's receipt of total Capital ContributionLs equal to

$100,000,000 (or such greater amount as the Manager shall accept in its discretion); or (ii) 90'h

day thereafter, the Manager may admit persons as additional Members (or allow existing

Members to increase their Capital Contributions) without the consent of any of the existing

Members. Following the admission of any such subsequently admitted Members pursuant to this

Section 3.2(b), such Members shall be deemed for all purposes of this Agreement except for

voting rights and other matters, expressly set forth herein, which shall not commence until such

Member;s admission in accordance with this Agreement to have been an initial Member,

admitted as of the date of this Agreement (unless expressly provided to the contrary herein).

Upon the admission of any additional Members to the Company (or increase in the Capital

7
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Contributions of a Member) pursuant to this Section 3.2(b), the assets of the Company shall not

be revalued except in the discretion of the Manager.

No Third Partv Right to Enforce. No Person other than a Member shall have

the right to enforce any obligation of a Member to contribute capital hereunder and specifically

no lender or other third party shall have any such rights'

Return of Contributions. No Member shall be entitled to the retum of any part

of its Capital Contributions or to be paid interest in respect of either its Capital Account or its

Capital Contributions. No unrepaid Capital Contribution shall constitute a lialcility of the

Company, the Manager or any Member. A Member is not required to contribute or to lend cash

or property to the Company to enable the Company to return any Member's Capital

Contributions. The provisions of this Section 3.4 shall not limit a Member's rights under Article

XII.

Article IV
REPRESENTATIONS, WARRANTIES AND COVENANTS

General Representations and Warranties. Each Member represents and

warrants to the Manager, the other Members and the Company as follows:

(a) If it is an entity, it is the type of legal entity specified in its Subscription

Documents, duiy organized and in good standing under the Laws of the jurisdiction of its

organization und ir qualified to do business and is in good standing in those jurisdictions where

necessary to carry out the purposes of this Agreement;

(b) If it is an entity, the execution, delivery and performance by it of this

Agreement and'ail transactions contemplated herein are within its entity powers and have been

duly authorized by all necessary entity actions;

(c) This Agreement constitutes its valid and binding obligation, enforceable

against it in accordance with its terms, except as enforcemgnt may be limited by bankruptcy,

irisolvency, moratorium and similar Laws affecting the enforcement of creditors' rights generally

and by general principles of equity; and

(d) The execution, delivery and performance by it of this Agreement will not

conflict with, result in a breach of or constitute a default under any of the terms, conditions or

provisions of (i) any applicable Law, (ii) if it is an entity, its governing documents, or (iii) any

agreement or arangemint to which it or any of its Affiliates is aparty or which is binding upon

it or any of its Affiliates or any of its or their assets.

Conflict and Tax Representations. Each Member represents and warrants to the

Manager, the other Members and the Company as follows:

(a) Such Member has been advised that (i) a conflict of interest exists among

the Members' individual interests, (ii) this Agreement has tax consequences and (iii) it should

seek independent counsel in connection with the execution of this Agreement;

8
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(b) Such Member has had the opportunity to seek independent counsel,

including independent tax advice, prior to the execution of this Agreement, and such Member is

not relying to any extent on any representation ofany kind to it regarding tax consequences of
this Agreement; and

(c) This Agreement and the language used in this Agreement are the product

of all parties' efforts and each party hereby irrevocably waives the benefit of any rule of contract

construction which disfavors the drafter of an agreement.

Survival. The representations and warranties set forth in this drticle IV shall

survive the execution and delivery of this Agreement and any documents of Transfer provided

under this Agreement.

Article V
COMPANY MANAGEMENT

Manager. The company shall be managed by one manager (the "@").
The initial Manager shall be David Levy. The Manager shall have the power and authority to

conduct the business of the Company and is hereby expressly authorized on behalf of the

Company to make all decisions with respect to the Company's business and to take all actions

necessary to carry out such decisions, eicept as such discretion, powers and rights are expressly

limited or denied in this Agreement.

Management Authoritv. The Manager shall have full, exclusive and complete

discretion in th" -un!".*.tt u.td contiol of the business and affairs of the Company and shall

have, in addition to thJse powers and rights expressly granted in this Agreement, all the powers

and iights of a Manag., oi u limited liability company organized under the Act, except as such

discreiion, powers und .ight. are expressly limited or denied in this Agreement. Without

limiting the generality oflhe foregoing, and except as provided in Section 5.3, in connection

with m-anagiig and clntrolling the business and affairs of the Company, the Manager shall have

the sole uutttoiity and absolute discretion, on behalf of the Company and without limitation:

(a) To originate and structure the investment of Company assets in the

Operating CompanY;

(b) To monitor and evaluate the Company's investment in the Operating

Company and provide ongoing management and operations support services rlo the Operating

Company;

(c) To exercise the voting rights under any and all Securities of the Operating

Company owned by the ComPanY;

(d) To arrange for the sale, pledge, or other Transfer of all or any part of the

Securities of the Operating Company held by the Company (including determining the timing

and manner of such sale), or the approval by the Company of any merger or consolidation of the

Operating Company ot ih" sale olall or substantially all of the Operating Company's assets on

such terms and at such times as it shall determine to be in the best interests of the Company and

its Members;

9
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(e) To cause the Company to borrow money from Members or to guarantee

loans or other extensions of credit (i) to support an obligation made to the Operating Company,

or (ii) to provide bridge financing to the Operating Company;

(0 To admit additional Members or to issue additional equity interests (or

rights to acquire equity interests) in the Company to existing Members, to additional Members or

to other p".ion, o, .niiti.r, but only to the extent consistent with Section 3.2 and Article XI;

(g) To hire, employ, retain or otherwise secure attorneys, accountants,

consultants and other independenfcontractors or other personnel necessary or appropriate to

carry out the purposes of the Company upon such terms as the Manager may determine;

(h) To sue and be sued, and complain and defend, in the name of and on

behalf of the Company, and to settle, adjust, submit to arbitration and compromise all actions,

suits, accounts, reckonings, claims and demands whatsoever now or hereafter pending between

the Company and any other party (other than a Member);

(D To PaY all ComPanY ExPenses;

0) To make or revoke such elections as it deems appropriate under the tax

Laws of the United States, the several states and other relevant jurisdictions as to the treatment

of items of Cornpany income, expenses, gain, loss, deduction and credit' including without

limitation to make or revoke the election referred to in Section 754 of the Code; and

(k) Subject to the provisions of Section 5.3, to take all other actions, to enter

into all other agreements ind transaciions with any other parties and to execute all other

documents and, instruments of any kind, which the Manager may deem necessary or appropriate

in carrying out the purposes of the Company.

5.3 Major Decisions. No Manager, Member, officer, employee, agent or

representatirr" oTthd-ffirnall have any authority to bind or take any action on behalf of

th" Co-puny with r.rp."ito any Major Decision unless such Major Decision has been approved

by a Requir.d Int.r.rt of Members. Each of the following matters shall constitute a "![4!q
Decision,,:(a) any merger , rcorganization, consolidation, dissolution or similar

restructuring of the ComPanY;

(b) the sale, lease or other disposition of all or substantially all of assets of the

Company other than the sale of inventory in the ordinary course of business;

(c) entering into a new line of business or expanding the ourrent Business of

the Company ouiside the scope of the Business of the Company as conducted in the ordinary

course consistent with past practice;

(d) any amendment to this Agreement;

(e) the dissolution of the company pursuant to Section 12.2(a);

HROBOIJ\l15491.2
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(0 the providing of any guaranty (or other obligations that, in economic

effect, are substantially equivalent to a guaranty) of any amount owed by or any obligation of
any person;

(g) the settlement of any claim against the Company for a settlement in excess

of the Major Decision Threshold;

(h) the incurrence ofany indebtedness or the creation ofany Lien on any

property or assets of the Company in excess of the Major Decision Threshold;

(i) the redemption of any outstanding Membership Interests;

0) any transaction or other undertaking between the Company, a Member or

an Affiliate of any of them pursuant to Section 5 . I 1 ; and

(k) making any other decision or taking any action with respect to the

Company that specifically requires the approval of all of the Members pursuant to this

Agreement.

Duties. The Manager and each officer of the Company shall carry out his duties

in good faith. The lVlanager shall devote such time to the business and affairs of the Company as

he"may determine, in hisieasonable discretion, is necessary for the efficient carrying on of the

Company,s business. The Manager's and officers' duties and liabilities are restricted by the

p.ouirion, of this Agreement to tte extent that any such provisions restrict the duties and

iiubititi.t of the Manager and officers otherwise existing at law or in equity'

, pavment of Expenses. The Company shall pay (or reimburse the Manager for)

all Company e*p"nr"r 1i*tuditrg Co-puny Expenses incurred directly by the Manager and any

others acting for or on behalf of the Company).

Initial Manaeer as Member. The Manager, in addition to his rights and

obligationsu't@stintheCompanyasaMemberoracquireMembership
Inteiests previously purJhased by other Members and, in that event, shall acquire and hold the

same rights and obligations as such other Members with respect to those Membership Interests'

The Manager does not need to be a Member.

Removal and Replacement. In the case of the occuffence of Misconduct with

respect to the fuf*ug.., u nrquir"O Interest of Members may elect to remove the Manager and

elect a successor Minager (excluding for this purpose a removed Manager if he is also a

Member), subject to suih successor Munug.r's compliance with Section Article XI effective

upon ,u.h removal by providing not less than 60 days' prior written notice to the Manager.

5.8 Resignation. The Manager may resign at any time by giving written notice to the

Members. Unless Jit"r*ip specified in the notice, the resignation shall take effect upon receipt

thereof by the Members, and the acceptance of the resignation shall not be necessary to make it

Vacancies

HROBOIJ\I 15491.2
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. In the case of the death of a Manager, the Members agree to designate and elect one of the

following persons as the successor Manager, subject to such successor Manager's compliance

with Seciion Article XI effective upon such removal by providing not less than 60 days' prior

written notice to the Manager:
Member is removed or resigns

If a Person that is both a Manager and a

as a Manager, such Person shall continue to be a Member in the

Company notwithstanding such Person's removal as the Manager.

Reliance by Third Parties. No third party dealing with the Company shall be

required to ascertain whether the Manager or any Company officer is acting in accordance with

the provisions of this Agreement. All third parties may rely on a document executed by a

majtrity of the Managei or by any Company officer as binding on the Company. The foregoing

provisions shall not apply to third parties who are Affiliates or family members of any such

ir.rron executing uny*"h document. If the Manager or any officer acts without authority, it

shall be liable to the Members for any damages arising out of its unauthorized actions.

Other Business Opportunities; Affiliate Transactions; Conflicts.

(a) Each Member acknowledges that the Manager, the other Members and

their respective Affiliates are or may be active in other business activities and shall, subject to

the restrictions under Section 5.3, b; free to independently engage, invest or participate for their

own account in, and receive the full benefits from, any business or activity, without consulting

with the Company or the Members and without offering any right to parlicipate therein to the

Company or any other Member.

(b) The Manager and its affiliates shall offer to the Company the first right to

participate in investments in the Operating Company that are made available to the Company'

(c) Except as set forth in clause (b) above, no Member shall be required to

make any investment opportunity available to the Company'

(d) The Manager may, on behalf of the Company, enter into contracts,

agreements, undertakings and transactions with Members, or with Persons, firms or corporations

hiving business, financial or other relationships with Members, provided that such transactions

with such persons and entities are on terms no less favorable to the Company than are generally

available to unrelated third parties in comparable transactions.

(e) The Manager and Members, and their respective Affiliates, shall be

entitled to earn and retain any fees, salaries, commissions and options customarily paid or

granted to directors, employees or independent contractors of the Operating Company.

Standard of Care: Indemnification.

(a) It is understood that the business of the Company involves a high degree

of investment and other risk. The Manager and any Company officer shall not have any liability

to the Company or any Member for errors in judgment or for acts or omissions made in good

faith and reisonably believed to be in the best interest of the Company, except in the case of a

Manager, by reason of its intentional fraud, willful misfeasance or gross negligence; provided,

howeier, that the Manager must repay to the Company any amounts paid to them in excess of
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those to which it is entitled under the terms of this Agreement. The Manager shall not be liable

to the Company or any Member for any tax, or penalty or interest related thereto, imposed upon

the Company or any Member so long as the Manager has acted in good faith and in a manner

r"uronubly believed to be consistent with this Agreement and in the best interest of the

Company.

(b) To the fullest extent permitted by law, the Manager, Company officers

and the respective agents, officers, directors, employees and Affiliates of any of the foregoing to

theextentapplicable(the..IndemnifiedPersons,,oran..I4@,')shall,in
accordance *itfr tnit Section 5.12,be indemnified and held harmless by the Company from and

against (i) all losses, claims, damages, liabilities, expenses, and other amounts arising from any

cl-aims (including reasonable legal expenses), demands, actions, suits or proceedings (civil,

criminal, administrative or investigative), in which they may be involved, as a party or

otherwise, by reason of their management of the affairs of the Company, or rendering of advice

or consultation with respect thereto, or which relate to the Company, its properties, business or

affairs including acting as a director of the Operating Company (but only after first exhausting

the indemnification provided to such Indemnified Person by the Operating Company and then

only to the extent th;t full indemnification is not provided !V ttte Operating Company, and in

suc-h event the Company shall be subrogated to the right of indemnity from the Operating

Company), whetheior not they continue to be such at the time any such liability or expense is

paid or incuned if such Indemnified Person acted in good faith and in a manner such

Indemnified person reasonably believed to be in, or not opposed to, the best interests of the

Company, and, with respect to any criminal proceeding, had no reasonable cause to believe the

conduct tf such Indemnified Person was unlawful; and (ii) any threatened, pending, or

completed action by or in the right of the Company to procure a judgment in its favor by reason

of the fact that such Indemnified Person is or was an agent of the Company, against expenses

actually or reasonably incurred by such Indemnified Person in connection,titl the defense or

settlement of such u.iion, if suctrlndemnified Person acted in good faith and in a manner such

Indemnified Person reasonably believed to be in, or not opposed to, the best interests of the

Company except that indemnification shall be made in respect of any claim, issue or matter as to

whic-h such Indemnified person shall have been adjudged to be liable for misconduct in the

performance of the Indemnified Person's duty to the Company only to the extent that the court in

which such action or suit was brought, or another court of appropriate jurisdiction, determines

upon application that, despite the adjudication of liability, but in view of all circumstances of the

.ur", rurh Indemnified Person is fairly and reasonably entitled to indemnity for such expenses

which such court shall deem proper'

(c) No Indemnified Person shall be entitled to indemnification hereunder for

any conduct arising from the intentional fraud, gross negligence or willful misconduct of such

Indemnified Person.

(d) Expenses (including attorneys' fees) incurred by an hdemnified Person in

a civil or criminal action, suit or proceeding shall be paid by the Company (or, following

dissolution of the Company, the Members) in advance of the final disposition of such action, suit

or proceeding, in .uch rar. within 30 days after bills or invoices for such expenses are submitted

to ih. Company by the Indemnified Person; provided that such expenses will not be so advanced

in connection with an action, suit or proceed^ing brought against the Indemnified Persons by a
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Required Interest of Members; and provided further that the Indemnified Person to be advanced

such expenses shall agree in writing that, if it is later determined that such Indemnified Person

was noientitled to indemnification with respect to such action, suit or proceeding by reason of
Section 5.|Z(c),then such Indemnified Person shall reimburse the Company (or, following

dissolution of the Company, the Members) for such advances within ten (i0) Business Days

following the final disposition of the action, suit or proceeding with respect to which such

advance is being requested, with interest at the Prime Rate, determined as of the date of such

advance. Expenses incurred by an Indemnified Person in any such action, suit or proceeding

shall be presumed reasonable unless and until such presumption is rebutted by clear and

convincing evidence.

(e) The termination of a proceeding by judgment, order, settlement,

conviction or upon a plea of nolo contendere, or its equivalent, shall not, of itself, create a

presumption that the indemnified Person did not act in good faith and in a manner which the

Indemnified Person reasonably believed to be in, or not opposed to, the best interests of the

Company or that the Indemnified Person had reasonable cause to believe that the Indemnified

Person's conduct was unlawful'

(0 The indemnification provided by this Section 5.12 shall not be deemed to

be exclusive of any other rights to which the Indemnified Person may be entitled under any

agreement, or as a matter of law, or otherwise, both as to action in an Indemnified Person's

oifi.iul capacity and to action in another capacity, and shall continue as to an Indemnified Person

who has ..ur"d to have an official capacity for acts or omissions during such official capacity or

otherwise when acting at the request of the Manager and shall inure to the benefit of the heirs,

sucoessors and administrators of such Indemnified Persons.

(g) To the extent that the Indemnified Person has been successful on the

merits or otherwise in defense of any proceedings referred to herein, or in defense of any claim,

issue or matter therein, the Indemnified Person shall be indemnified by the Company against

expenses actually and reasonably incurred by the Indemnified Person in connection therewith

and not already advanced to the Indemnified Person pursuant to Section 5.12'

(h) The Manager shall have power to purchase and maintain insurance on

behalf of the Manager and the Indemnified Persons at the expense of the Company, against any

liability asserted against or incurred by them in any such capacity or arising out of the Manager's

status as such, whether or not the Company would have the power to indemnify the Indemnified

Persons against such liability under the provisions of this Agreement.

(i) The Manager may rely upon and shall be protected in acting or refraining

from acting upon any resolution, certificate, statement, instrument, opinion, report, notice,

request, consent, ord.., bond, debenture, or other paper or document believed by it to be genuine

and to have been signed or presented by the proper party or parties.

C) The Manager may consult with counsel, accountants and other experts

reasonably selected by it, and any opinion ofan independent counsel, accountant or expert

retained and supervir.a Uy the Manager with reasonable care, shall be full and complete
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protection in respect of any action taken or suffered or omitted by it hereunder in good faith and

in accordance with such opinion.

(k) No Indemnified Person may satisfy any right of indemnity or

reimbursement granted in this Section 5.12 or to which it may be otherwise entitled except out of
the assets of the Company, and no Member shall be personally liable with respect to any such

claim for indemnity or reimbursement.

Article VI
MEMBERS

No Control by the Members; Rights of the Members. Except as is specifically

permitted Uy tttir Agr"er*"t und as is specifically required by the Act, the Members, in such

capacity, shall not take part in the control or -unugement of the affairs of the Company, and a

Mfmber, in such 
"upu.ity, 

shall not have any authority to act for or on behalf of the Company'

Limited Liabilitv. The liability of each Member shall be limited as provided by

the Act. No Member other than the Manager shall take part in the control, management,

direction or operation of the affairs of the -o-puny, unless otherwise expressly provided in this

Agreement, oi specifically required under the Act, or shall have any power to bind the Company

in their capacity as Members.

Ouorum and Voting. Except as otherwise stated below, a Required Interest of

Members, represented in person or by proxy, shall be necessary to constitute a quorum at

meetings of ine Members. One or more Members may participate in a meeting of the Members

by means of conference telephone or similar communication equipment by whig! all persons

participating in the meeting can hear each other at the same time, and such participation shall

fonstitute pier"n"" in pers-on at the meeting. If a quorum is present, the affirmative vote of a

Required Interest of Members for matters put to a vote of th9 Members, in each case present at

the meeting or represented by proxy shall te the act of the Members unless a greater number is

required Uy ttre Act or this Agieement. In the absence of a quorum, those present may adjourn

the meeting for any period, but in no event shall such period exceed 60 days'

Action by Written Consent. Any vote or other action required or permitted to

betakenutu*".tinffM-.*b".'-uybetakenwithoutameetingiftheactionis-evidencedbya
written consent desciibing the action iaken signed by a Required Interest of Members unless this

Agreement requires the afproval of a greater number for such action to be taken, in which case

such written consent -uri-b. signed Uy tne requisite number required to approve such action.

Action taken under this Section 6.4 shall be effective when the required number of Members

whose consent is required for such action have signed the consent, unless the consent specifies a

different effective date. Any Member that did not execute any such consert shall be provided

with reasonably prompt wriiten notice of any such action so taken; provided, that the failure to

provide such notice shall not invalidate such action'

Meetings.

(a) Meetings of the Members for any pu{pose or purposes may be called only

by the Manager. The Manager may designate the place for any meeting.
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(b) Written notice stating the place, day and hour of the meeting, and the

purpose or purposes for which the meeting is called, shall be delivered pursuant to Section 13.1,

by o. ut the direction of the Manager, to each Member of record entitled to vote at such Meeting.

Meetings of the Members may be called upon not less than 5 calendar days' written notice.

(c) At all meetings of Members, a Member may vote in person or by proxy

executed in writing by the Member or by his duly authorized attomev-in-fact' Such proxy shall

be filed with the Mutrug.r before or at the time of the meeting. No proxy shall be valid after

1 I months from the date of its execution, unless otherwise provided in the proxy.

(d) At each meeting of the Members, the Members may, but shall not be

required to, elect a chairman for that particular meeting by the vote of a Required Interest of

Mimbers represented at the meeting. The chairman shall preside over and conduct the meeting

and shall appoint someone in attendance to make accurate minutes of the meeting. Following

each meeting, the minutes of the meeting shall be sent to each Member.

(e) No Member shall be entitled to compensation for attendance at Member

meetings or for time spent in its or his capacity as a Member'

No State-Law Partnership. The Members intend that the Company not be a

partnership1in'@ership)orjointventure,andthatnoMemberorManagerbe
i partner or joint u.niur.. of any other Mernber or Manager, for any purposes other than federal

und ,tut. tax purposes, and this Agreement may not be construed to suggest orlherwise. Except

as otherwise ieq,.rired by the Act or other applicable Law, and expressly this Agreement, no

Member shall have any fiduciary duty to any other Member'

Tax Matters.

(a) David Levy is hereby designated as the initial "tax matters partner" as

such term is defined in section 6231(a)(7) of the Code. The appointment of any successor tax

matters partner shall be approved by the Members. Subject to the provisions hereof, the tax

matters partner is authoried and required to represent the Company in connection with all

examinations of the Company's affairs by tax authorities, including resulting administrative and

judicial proceedings, and to expend Company funds for professional services and costs

associated therewittr- Notwithitanding tlie foregoing, the tax matters partner shall promptly

notify all Members of the commencement of any audit, investigation or other proceeding

concerning the tax treatment of Company tax items and shall keep all Members adequately

informed of such proceedings'

(b) The tax matters partner and the Manager shall make or cause to be made

all available elections as required by th! Code and the Treasury Regulations to cause the

Company to be classified as a partnership for federal income tax purposes.

Article VII
DISTRIBUTIONS TO THE MEMBERS

Discretionary Distribution to Pay Tax. On or before the date upon which the

Membersu..,"@aymentoftheirfederalestimatedincometaxeS,priorto
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making any distributions under Section 7.2,the Company may in the sole discretion of the

Managir (6ut shall not be required to) make distributions out of Available Cash to each Member

for purposes of covering the amount of such estimated income taxes. The amount of any

distiibutions to a Member pursuant to this Section 7.1 shall be treated as an advance against and

shall be applied to reduce distributions that such Member would otherwise be entitled to receive

under this Agreement.

Ordinary Distributions. Distributable Assets will be distributed as follows:

(a) First, one hundred percent (100%) to the Members (and among them in

proportion to their relative Unpaid Preferred Distribution amounts) until such time as the Unpaid

Frefened Distribution of each Member is reduced to zero; and

(b) Second, one hundred percent (100%) to the Members (and among them in

accordance with their respective Percentage Interests).

7.3 Liquidilv Event and Liquidation Proceeds. Subject to Section l2'3, and except

as otherwise specifically provided in this Agreement, Distributable Assets with respect to

distributions the Company .eceives upon the sale, merger or other acquisition of the Operating

Company (or the Company's interests therein), together with any other Company assets

availaUte for distribution in connection with the sale, exchange or other disposition of all or

substantially all of the assets of the Company or on the liquidation of the Company, will be

distributed as follows:

(a) First, one hundred percent (100%) to the Members (and among them in

proportion to their relative Unpaid Preferred Distribution amounts) until such time as the Unpaid

itreiened Distribution of each Member is reduced to zero; and

(b) Second, one hundred percent (100%) to the Members (and among them in

accordance with their respective Percentage Interests)'

Distributions in Kind and of Non-Cash Assets. During the existence of the

Company, no Member shall be entitled to receive as distributions from the Company any

Co-puny-usset other than cash except as otherwise set forth herein with respect to Non-Cash

Assets. If the Manager distributes a Non-Cash Asset, then the Manager shall distribute such Non-

Cash Asset directly io the Member who contributed such Non-Cash Asset to the Company and

such Non-Cash Asset shall not be distributed to other Members. The Manager may, in its sole

discretion, distribute Distributable Assets in kind in the priority set forth in Section 7.2; provided

that for purposes of this Section 7 .4, a distribution of a Distributable Asset, including an

undividid interest in a Distributable Asset, to a Member shall be treated as if the asset had been

sold for its fair value, any gain or loss (determined with respect to its Carrying Value) had been

allocated pursuant to the applicable provisions of Article VIII, and an amount equal to the fair

market value of such assef or undivided interest had been distributed under the applicable

provisions of this Article VII. Each class of Securities that is distributed shall be distributed to

ihe Members in proportion to the relative amounts the Members are entitled to receive with

respect to the distribution being made, except to the extent that a disproportionate distribution of

Securities is necessary in ordeito avoid distributing fractional shares. For purposes of the
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preceding sentence, each lot of stock or other Securities having a separately identifiable tax basis

br holding period will be treated as a separate class of Securities. In-kind distributions of assets

in connection with the dissolution and winding-up of the Company shall be governed by Article

XU.

Article VIII
ALLOCATION OF PROFITS AND LOSSES

In eral-

(a) This Article provides for the allocation among the Members of Profit and

Loss for purposes of crediting and debiting the Capital Accounts of the Members. Article IX
provides for the allocation among the Members of taxable income and tax losses'

(b) Subject to Section 8.1(c), and except as provided in Sections 8.2 and 8.3,

all Profits and Losses shall be allocated among the Members as follows:

(i) Profits. Except as provided in Section 8.1(bxiii), Profits shall be

allocated:

(A) First, to the extent any Member has a deficit Capital

Account balance, to such Members in proportion to such deficit balances until the deficit Capital

Account balance of each member has been eliminated; and

(B) Thereafter, to the Members (and among them in proportion

to their respective Percentage Interests).

(ii) Losses. Except as provided in Section 8.1(bxiii), Losses shall be

allocated:

(A) First, to the Members, and proportionately among them in

proportion to their respective Percentage Interests, until the Capital Account lbalance of each

Member equals zero; and

(B) Thereafter, to the Members (and among them in proportion

to their respective Percentage Interests).

(iii) Sale or Liquidation. Upon the sale, exchange or other disposition

of all or substantially all of the assets of the Company (including, without limitation, on the sale,

merger or other u.quirition of the Operating Company or the Company's interests therein) or the

liqui-dation of the io.puny, Profits and Losses (or, as necessary, individual items of Profit and

Loss) shall be allocated as follows:

(A) First, to the extent any Member has a deficit Capital

Account balance, Profits shall be allocated to such Members, (and among them in proportion to

the relative amounts of such deficit Capital Account balances) until the deficit Capital Account

balance of each Member has been eliminated;
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(B) Second, to the Members (and among them in proportion to

the relative aggregate amounts allocable to them under this Section 8.1(bXiiiXB)) to the extent

necessary to cause each Member's Capital Account balance to equal such Member's Unpaid

Preferred Distribution;

(C) Thereafter, to the Members (and among them in proportion

to their respective Percentage Interests).

(iv) tion. For the avoidance of doubt, upon the sale,

exchange or other disposition of all or substantially all of the assets of the Company or the

liquidation of the Company, the allocations in Section 8.1(b)(iii) are intended to cause the

Capital Account balance of each Member, after giving effect to such allocations, to equal the

ambunt distributable to the Member atthattime under Section 7.2, and shall be applied in

accordance with that intent.

(c) Allocations under Section 8.1(b) shall be made after making and adjusting

the Members' Capital Accounts for all distributions made under Article VII through the date

with respect to which the allocations are being made.

Regulator.v Allocations and Other Allocation Rules. Notwithstanding

Sections 8.1 and 8.3:

(a) Loss Limitation. The Losses allocated pursuant to Secrlion 8.1 shall not

exceed the maximum amount of Losses that can be so allocated without causing such Member to

have an Adjusted Capital Account Deficit at the end of any fiscal year. In the event some but not

all of the Members would have Adjusted Capital Account Deficits as a consequence of an

allocation of Losses pursuant to Section 8.1, the limitation set forth in this Seotion 8.2(a) shall be

applied on a Membei by Member basis so as to allocate the maximum permissible Losses to

eactr tvtemUer under Section 1.704-1(bX2XiD(d) of the Treasury Regulations. All Losses in

excess of the limitations set forth in this Section 8.2(a) shall be allocated to the Members in

accordance with their respective Percentage Interests. This Section 8.2(a) shall be interpreted

consistently with the loss limitation provisions of Treasury Regulations $ 1 .704-l(b)(2xiD(d).

16) Minimum Gain Chargeback. Except as otherwise provided in Treasury

Regulations $ 1.704-2(0, if there is a net decrease in partnership minimum gain (as defined in

TrJasury Regulations $$ 1.704-2(b)(2) and 1.704-2(d)(1)) during any fiscalyear, each Member

shall be specially allocated items of Company income and gain for such fiscal year (and, if
necessary, subsequent fiscal years) in an amount and in the manner required hy Treasury

Regulations $$ 1.704-2(fl and 1.704-2Q)Q). This Section S.2(b) shall be interpreted consistently

wiih ttre "minimum gain" provisions of Treasury Regulations S 1.704-2 related to nonrecourse

liabilities (as defined in Treasury Regulations $ 1.704-2(bX3)'

(c) Member Minimum Gain Chargeback. Except as otherwise provided in

Treasury Regulation $ 1.704-2(D(4), if there is a net decrease in partner nonrecourse debt

minimum gain (as defined in Treasury Regulations $$ 1.704-2(i)(2) and 1.7A4-2(1)(3))

attributable to partner nonrecourse debt (as defined in Treasury Regulations $ 1.704-2(bX4))

during any fiscal year, each Member who has a share of the partner nonrecourse debt minimum
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gain attributable to such Member's partner nonrecourse debt, determined in accordance with
Treasury Regulations $ 1.704-2(i)(5), shall be specially allocated items of Company income and

gain for such fiscal year (and, if necessary, subsequent fiscal years) in an amount and in the

manner required by Treasury Regulations $$ 1.704-2(i)(a) and 1.704-2Q)Q). This Section 8.2(c)

shall be interpreted consistently with the "minimum gain" provisions of Treasury Regulations

5 1.704-2 related to partner nonrecourse liabilities (as defined in Treasury Regulations $ 1.704-

2(bx4)).

(d) Oualified Income Offset. In the event any Member unexpectedly receives

any adjustments, allocations, or distributions described in Treasury Regulations $$ 1.704-

rruxzjtiilt4v),1.704-t (bx2xiix@(5) or 1.704-1(bx2)(iD(a@), items of company income and

gain shall be specially allocated to such Member in an amount and manner sufficient to

eliminate, to the extent required by the Treasury Regulations, the Adjusted Capital Account

Deficit, if any, of such Member as quickly as possible. This Section 8.2(d) shall be interpreted

consistently with the "qualified income offset" provisions of Treasury Regulations $ 1.704-

1(bx2xiixd).

(e) Nonrecourse Deductions. Any non-recourse deduction (as defined in

Treasury Regulations $ 1.704-2(b)(1)) for any fiscal year shall be allocated to the Members in

proportion to their respective Percentage Interests.

(fl Member Nonrecourse Deducti . Any partner nonrecourse deductions\^/
(as defined in Treasury Regulations $$ 1.704-2(iX1) and 1.704-2(i)(2)) for any fiscal year shall

be specially allocated io the Member who bears the economic risk of loss with respect to the

partner nonrecourse debt (as defined in Treasury Regulations $ 1.704-2(b)( )) to which such

Member nonrecourse deductions are attributable in accordance with Treasury Regulations

$ 1.704-2(iX1).

(g) Section 754 Adjustments. To the extent an adjustment to the adjusted tax

basis of any Company asset is required pursuant to Code Section 732(d), Code Section 734(b) or

Code SectionT43(b),the Capital Accounts of the Members shall be adjusted pursuant to

Treasury Regulations $ 1 .704- 1 (b)(2)(iv)(m)'

(h) Curative Allocations. The allocations under Sections 8.2(a) through 8.2(f)

(the "Reeulatory Allocations") are intended to comply with certain requirements of the Treasury

Regulations. It is the intent of the Members that, to the extent possible, all Regulatory

Allocations shall be offset either with other Regulatory Allocations or with special allocations of
other items of Company income, gain, loss or deduction pursuant to this Article VIII. Therefore,

notwithstanding any other provision this Article VIII (other than the Regulatory Allocations), the

Company shall make such offsetting special allocations of Company income, gain, loss or

deduition in whatever manner it determines appropriate so that, after such offsetting allocations

are made, each Member's Capital Account balance is, to the extent possible, equal to the Capital

Account balance such Member would have had if the Regulatory Allocations were not part of
this Agreement and all Company items were allocated pursuant to Section 8.1. In exercising its

discretion under this Section 8.2(h), the Manager shall take into account future Regulatory

Allocations under Sections 8.2(a) through 8.2(f) that are likely to offset other Regulatory

Allocations previously made.
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Other Allocation Rules.

(a) Profits, Losses, and any other items allocable to any period shall be

determined on a daily, monthly, or other basis, as determined by the Manager using any

permissible method under Code SectionT06 and the Regulations thereunder.

(b) Solely for purposes of determining a Member's proportionate share of the

"excess nonrecourse liabilities" of the Company within the meaning of Treasury Regulations

S 1.752 3(aX3), the Members' interests in Profits shall be their respective Percentage Interests.

(c) To the extent permitted by Treasury Regulations $ 1.704-2(h)(3), the

Company shall treat distributions of Available Cash as having been made from the proceeds of a

non.."ou.re liability (as defined in Treasury Regulations $ 1.704-2(b)(3)) or a partner

nonrecourse debt (as defined in Treasury Regulations $ 1.704-2(b)( )) only to the extent that

such distributions would not cause or increase an Adjusted Capital Account Deficit for any

Member.

Article IX
ALLOCATION OF TAXABLE INCOME AND TAX LOSSBS

Allocation of Taxable Income and Tax Losses. Except as provided in

Sections 9.2 andq.:,.*h it.- of income, gain, loss and deduction of the Company for federal

income tax purposes shall be allocated among the Members in the same manner as such item is

allocated for book purposes under Article VIII'

Allocation of Section 704(c) Items. The Members recognize that with respect to

property 
"ontribut"d 

to th. Co-puny by a Member and with respect to property revalued in

accordance with Treasury Regulations $ 1 .704-1(b)(2XivXfl (refened to as "Adjusllsd-
properties"), there will b! a difference between the agreed values or Carrying Values, as the case

r*V U., 
"f 

ruch property at the time of contribution or revaluation, as the case may be, and the

adjusted tax basis oi such property at that time. All items of tax depreciation, co.st recovery,

depletion, amortization uni guin or loss with respect to such contributed properties and Adjusted
properties shall be allocated among the Members to take into account the book-tax disparities

with respect to such properties in aicordance with the provisions of Sections 704(b) and 704(c)

of the Code and Treasury Regulations $ 1.704-3(b)(1). Any gain or loss attributable to a

contributed property or an Ad3usted Properly (exclusive of gain or loss allocated to eliminate

such book-tax Aisparities under the immediately preceding sentence) shall be allocated in the

same manner as such gain or loss would be allocated for book purposes under Article VIII.

Integration with Section 754 Election. All items of income, gain, loss,

deductionund"."dFni,.dbytheCompanyforfederalincometaXpurpoSesandallocated
to the Members in accordance with the provisions hereof and all basis allocations to the

Members shall be determined without regard to any election under Section 754 of the Code that

may be made by the Company; provided, however, such allocations, once made, shall be

adjusted u, n."Lrrury or appropriate to take into account the adjustments pern"nitted by

Sections 734 and743 of the Code'

Allocation of Tax Credits
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. The tax credits, if any, with respect to the Company's properfy or operations shall be allocated

among the Members in accordance with Treasury Regulations $ 1.704-1(bx4xii).

Article X
ACCOUNTING AND REPORTING

Books. The Manager.shall cause the Company to maintain cornplete and accurate

books of account of the Company's affairs at the principal office of the Company. The

Company's books shall be kept in accordance with GAAP, consistently applied, and on an

accrual basis method of accounting. Subject to the requirements of applicable Law, the fiscal

year of the Company shall end on December 3 1 of each year'

Canital Accounts.

(a) The Manager shall cause the Company to maintain a separate capital

account for each Member and suih other Member accounts as may be necessary or desirable to

comply with the requirements of applicable Law ("Capital Accounts")' Each Member's Capital

Account shall be maintained in accordance with the provisions of Treasury Regulations

$ 1.704-l(bX2Xiv). With respect to the Manager, to the extent such Member holds Membership

interests in its capacity as a Member, the Manager shall maintain a Capital Account with respect

to the Manager's Membership Interest(s) separate from the Capital Account attributable to the

Membership Interests of the Manager in that capacity;

(b) Consistent with and as permitted in the provisions of Treasury Regulations

$ 1.704-1(bXZ)iivxr, the capital Accounts of all Members and the canying values of all

bo-puny'piop"rti.r -ay (as determined by the Manager) be adjusted upwards or downwards to

reflect any uniealized gain or unrealized lolss with respect to such Company property (as if such

unrealizei gain or unrJalized loss had been recognized upon an actual sale ofsuch property for

the amount of its fair market value immediately prior to the event giving rise to revaluation

under this Section 10.2(b), and had been allocated among the Members pursuant to Article VIID.

In determining such uniealized gain or unrealized loss, the fair market value of Company

properties u. of th" date of determination shall be determined by the Manager'

(c) A transferee of a Company Interest shall succeed to the Capital Account

attributable to the Company Interest Transferred, except that if the Transfer causes a termination

of the Company under 
-S..iion 

708(bX1XB) of the Code, Treasury Regulations $ 1'708-1(b)

shall apply.

Valuation of Securities and Other Assets Owned bv the ComPanv.

(a) Subject to the specific standards set forth below, the valuation of

Securities and other assets and liabilities under this Agreement shall be at fair market value, as

determined by the Manager in its discretion. In determining the value of the interest of any

Member or in any u."ouiting between the Members, no value shall be placed on the goodwill or

the name of the ComPanY.

(b) The value of the Company's assets shall be determined in accordance with

GAAp and in conformity with the provisioni ofthe Accounting Standards Codification, Topic
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820, Fair Value Management,in such manner as the Manager may deem fair and reasonable. In

calculating the value of assets, the Manager may use particular pricing services, brokers, market

makers oiother intermediaries as the Manager shall determine. The assets and investments of
the Company shall be valued by the Manager in accordance with the foregoing and the following
guidelines, and all such values are final and conclusive as to all Members:

(i) If the asset being valued is an interest in another partnership or

other entity in which the Company has invested, the value of such interest shall be the value

attributed io such interest undir the terms of the instruments governing said partnership or entity

as reported by its administrators or officers, as of such date as shall be determined to be

appropriate by the Manager.

(iD Listed Securities, including derivatives, will be valued at their last

sales price on the date of determination, or, if no sales occurred on such date, at the mean

between the "bid" and "asked" prices at the close of trading on such date on such exchange'

(iii) Securities not traded on a national securities exchange, but traded

over the counter shall be valued at the "bid" prices for long positions and "asked" prices for

short positions on the date as of which the value is being determined except that those Securities

quotei on the National Market System shall be valued at the last price as reported by NASDAQ,

or if such prices are not reported by NASDAQ, as reported by the Pink oTC Markets Inc. or

,u"""rro1. intity; providedthat the valuation of options not traded on a national securities

exchange may be determined from any reliable source selected by the Manager.

(iv) The value of illiquid or impaired Securities will (in conformity

with the provisions of the Accounting Standards Codification, Topic 820, Fair Value

Measure)nent) be at a value believed to be the price at which the Security would be sold in an

orderly transaction in a principal market.

(v) Over-the-counter option and swap transactions entered into rvith a

counterparty shall be valued in accordance with the option's or the swap's terms by the

counterparty in good faith in a commercially reasonable manner.

(vi) Short term money market instruments and bank deposits shall be

valued at cost plus accrued interest to date.

(vii) All other Securities and assets of the Company will be assigned a

fair value as the Manager may reasonably determine in consultation with suctr industry

professionals and othei third parties as the Manager deems appropriate in its discretion. In

uddition, the Manage, ,er"*"r the right to adjust the valuations of any Security to reflect

discounts for illiquidity, restrictions upon marketability, differences between the market value

and the basis of the assets for federal in.o-. tax purposes or other factors affecting the value of

assets or influencing the reality of a sale occurring at quoted prices'

(viii) If on the date as of which any valuation is being made, the

exchange or market herein designated for the valuation of any given assets is not open for

busines-s, the valuation of such assets shall be determined as of the last preceding date on which

such exchange or market was open for business.

Transfers During Year 
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. In order to avoid an interim closing of the Company's books, the allocation of Profits and

Losses under Article VIII between a Member who Transfers part or all of its Company Interest

during the Company's accountingyear and his transferee, or to a Member whose percentage

interests in Profits and Losses varies during the course of the Company's accounting year, may

be determined pursuant to any method chosen by the Manager; provided, however, that any

Profit or Loss attributable to extraordinary items related to the sale of Company property shall be

allocated to the owner of the interest in the Company atthe time the Profit or Loss attributable to

the extraordinary item was realized.

Reports. The Manager shall cause the Company to deliver to the Members the

following financial statements and reports at the times indicated below:

(a) The Manager provide each Member annual review of the Company's

investment or other asset held by the Company and unaudited financial statements for the

Company prepared in accordance with GAAP. Such review will also include a discussion by the

tvtanagei r-gu.Aing the activities of the Company and the Operating Company and their

respective operating and financial results.

(b) The Manager shall send to each Person who was a Member in the

Company at any time during the fiscal year then ended reviewed annual financial statements for

the iompany (including a statement of each Member's Capital Account at the end of such fiscal

year), ani anttual tax information necessary for completion of individual tax returns, including

Forms K-1.

(c) The financial reports, tax returns and forms described in Sections 10.5(a)

and 10.5(b) are dependent upon information to be provided to the Manager by the third parties.

Therefore, notwithstanding the foregoing time periods, the Manager may furnish such reports,

tax returns and forms to the Members after the expiration of such time periods, but as soon as

reasonably practical, following receipt of all financial and other information necessary or

desirable to prepare such documents.

Section 754 Election. The Manager may, in its sole discretion, determine

whether the Company shall make the election provided for under Section 754 of the Code. Any

such election shall be at the sole cost and expense of the Company.

Inspection of Documents. Each Member shall have the right to inspect, review,

make copies of, and audit all agreements, documents, records and reports relating to the business

of the Company prepared by or on behalf of the Company in connection with the performance of
its duties hereunder, in each case at such Member's expense during reasonable business hours

and with at least five Business Days prior written notice to the Manager.

Article XI
TRANSFER OF MEMBER'S INTEREST

Restrictions on Transfers and Liens. No Member shall Transfer or create a

Lien on all or any portion of its Membership Interest except as permitted by this Article XI. Any

attempted Transiei of, or creation of a Lien on, any portion of a Membership Interest not in

u".oriur,"" with the terms of this Article XI shall be null and void and of no legal effect.

Permitted Transfers.
24
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Any Transfers and Liens permitted under this Section I 1.2 shall be subject to the other

provisions of this Article XI. The following Transfers and Liens shall be permitted.

(a) To the extent not otherwise permitted by clauses (b), (c) or (d) below, a

Member may Transfer all or any portion of its Membership Interest only in the sole and absolute

discretion, and with the written approval, of the Manager;

(b) A Member may Transfer all or any portion of its Membership Interest to

any other Member;

(c) A Member may Transfer all or any portion of its Membership Interest to

an Affiliate of such Member without the consent of the Manager or any other Member provided

that such Affiliate is an Accredited Investor; and

(d) A Member who is a natural person may Transfer all or a portion of his or

her Membership Interest for the benefit of one or more Relatives (e.g., Transfers to family trusts

or family partnirships, limited partnerships, limited liability companies, or limited liability

limited partnerships).

Substitution of a Member.

(a) No transferee (by voluntary or involuntary conveyance, foreclosure,

dissolution of marriage, operation of law or otherwise) of all or any portion of a Company

Interest shall become a substituted Member without the consent of the Manager, which consent

may be withheld in the sole discretion of the Manager. A transferee of a Company Interest who

,."Liu", the requisite consent to become a Member shall succeed to all of the rights and interest

of its transferoi in th. Company as well as the voting and other rights of a Member if such rights

were not held by the transferor. A transferee of a Member who does not receive the requisite

consent to become a Member shall not have any right to vote, shall be entitled only to the

distributions to which its transferor otherwise would have been entitled and shall have no other

right to participate in the management of the business and affairs of the Company or to become a

Member.

(b) If a Member shall be dissolved, merged or consolidated, its successor in

interest shall have the same obligations and rights to profits or other compensation that such

Member would have had if it had not been dissolved, merged or consolidated, except that the

representative or successor shall not become a substituted Member without the consent of the

It4unug"r, which consent may be withheld in the sole discretion of the Manager. Such a

,u"".rro. in interest who receives the requisite consent to become a Member shall succeed to all

of the rights and interests of its predecessor as well as the voting and other rights of a Member if
such rigits were not held by the predecessor. A suacessor in interest who does not receive the

requisiie consent to become a Member shall not have any right to vote, shall be entitled only to

the distributions to which its predecessor otherwise would have been entitled and shall have no

right to participate in the management of the business and affairs of the Company or to become a

Member.

(c) No Transfer of any Company Interest otherwise permitted under this

Agreement strait 6e effective for any purpose whatsoever until the transferee shall have assumed
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the transferor's obligations to the extent of the Company Interest that is Transferred, and shall

have agreed to be bound by all the terms and conditions hereof, by written instrument, duly

acknowledged, in form and substance reasonably satisfactory to the Manager. Without limiting
the foregoin g, aoy transferee that has not become a substituted Member shall nonetheless be

bound by the provisions of this Article XI with respect to any subsequent Transfer. Upon

admission of the transferee as a substituted Member, the transferor shall have no further

obligations under this Agreement with respect to that portion of its Company Interest that is

Transfened to the transferee; provided, however, no Member or former Member shall be

released, either in whole or in part, from any liability of such Member to the Company pursuant

to this Agreement or otherwise which has accrued through the date of such Transfer (whether as

the resuli of a voluntary or involuntary Transfer) of all or part of such Member's Company

Interest unless the Manager agrees to any such release'

Conditions to Substitution. As conditions to its admission as a Member (a) any

assignee, t unrf"r." o. successor of a Member shall execute and deliver such instruments, in

form and substance satisfactory to the Manager, as the Manager shall deem necessary, and (b)

such assignee, transfer.. o. ,.rt"rssor shall pay all reasonable expenses in connection with its

admission as a substituted Member.

Admission as a Member. No Person shall be admitted to the Company as a

Member unless either (a) the Membership Interest or part thereof acquired by such Person has

been registered under the Securities Act, and any applicable state securities Laws or (b) the

ManagJr has received a favorable opinion of the transferor's legal counsel or of other legal

"ou.rr!l 
acceptable to the Manager to the effect that the Transfer of the Membership Interest to

such person is exempt from registration under those Laws. The Manager, however, may waive

the requirements of this Section 1 1.5.

Article XII
WITHDRAWAL, DISSOLUTION AND TERMINATION

Withdrawal. No Member shall have any right to voluntarily resign from the

Company. When a transferee of all or any portion of a Membership Interest becomes a

subsfitutld Member pursuant to Section 1 1.3, the transferring Member shall cease to be a

Member with respeci to the portion of the Membership Interest so Transferred.

Dissolution. The Company shall be dissolved upon the occurrence of any of the

following:

(a) The written determination of the Manager;

(b) The sale of all or substantially all of the assets of the Company; or

(c) The sale, acquisition or dissolution and final liquidation of the Operating

Company.

Liquidation. Upon dissolution of the Company, the Manager shall appoint in

writing one or.oi. tiquiOutors (who may be Members or the Manager) who shall have full

authorlty to wind up th; affairs of the Company and to make a final distribution as provided
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herein. The liquidator shall continue to operate the Company properties with all of the power

and authority of the Manager. The steps to be accomplished by the liquidator are as follows:

(a) As promptly as possible after dissolution and again after final liquidation,

the liquidator shall cause a proper accounting to be made by the Company's independent

accountants of the Company's assets, liabilities and operations through the last day of the month

in which the dissolution occurs or the final liquidation is completed, as appropriate, including in

such accounting the Profit or Loss resulting from the actual or deemed sale or distribution of the

Company's properties, as provided in Section 10.2(b).

(b) The liquidator shall pay all of the debts and liabilities of the Company or

otherwise make adequate provision therefor (including, without limitation, the establishment of a

cash escrow fund for contingent liabilities in such amount and for such term as the liquidator

may reasonably determine). The liquidator shall then, by payment of cash or property (at the

election of the liquidator, and, in the case of property, valued as of the date of termination of the

Company at its fair market value by an appraiser selected by the liquidator), distribute all

remaining amounts to the Members in accordance with their respective Capital Account

Balances. For purposes of this Article XII, a distribution of an asset or an undivided interest in

an asset in-kind to a Member shall be considered a distribution of an amount equal to the fair

market value of such asset or undivided interest. Each Member shall have the right to designate

another Person to receive any property that otherwise would be distributed in kind to that

Member pursuant to this Section i2.3'

(c) Any real property distributed to the Members shall be conveyed by special

warranty deed and shall bi subject to the operating agreements and all Liens, contracts and

commitments then in effect wiih respect to such property, which shall be assumed by the

Members receiving such real property.

(d) Except as expressly provided herein, the liquidator shanl comply with any

applicable ."qui."-"nts of ihe Act and all other applicable Laws pertaining to the winding up of
the affairs of fure Company and the final distribution of its assets. Liquidationr of the Company

shall be completed wiininthe time limits imposed by Treasury Regulations $ 1.704-1(bx2xii)

and (g).

(e) The distribution of cash or property to the Members in accordance with

the provisions of this Section 12.3 shall satisfy each Member's rights with respect to the

Member's respective Capital Contributions and interests in the profits of the Company, and shall

constitute a complete distribution to the Members of their respective interests in the Company

and all Company property. Notwithstanding any other provision of this Agreement, no Member

shall have any obligation to contribute to the Company, pay to any other Member or pay to any

other Person any deficit balance in such Member's Capital Account.

Articles of Dissolution. Upon the completion of the distribution of the

Company's assets as provided in this Article XII, the Company shall be terminated and the

person atting as liquidator shall file a articles of dissolution and shall take such other actions as

may be necessary to terminate the Company.
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Article XIII
NOTICES

Method of Notices, All notices required or permitted by this Agreement shall be

in writing and shall be hand delivered, sent by registered or certified mail or by nationally

recognized overnight courier, or by facsimile or other electronic transmission (including

electionic mail). Any such notice or communication shall be deemed to have been delivered and

received (a) in the caie of personal delivery, on the date of such delivery, (b) in the case of
registered' or certified mail, on the third Business Day following that on which the piece of mail

cJntaining such communication is posted, (c) in the case of a nationally recognized ovemight

courier in circumstances under which such courier guarantees next Business Day delivery, on the

next Business Day after the date sent, and (d) in the case of facsimile or electronic transmission

(including electronic mail), on the date sent if such date is a Business Day or on the next

Burin.rrbay if the date sent is not a Business Day. Any such communication shall be sent to

the Members at their respective addresses set forth in their Subscription Docurnents, and to the

Company and Manager at the following:

Beechwood Reinvestment, LLC

Attn: Manager
Email:

Facsimile: l- I

Any Member or Manager may give notice from time to time changing its respective address for

that purpose.

Computation of Time. In computing any period of time under this Agreement,

the day of the u.t, .u*t o. a"fault from which the designated period of time beginl to run shall

not be-included. The last day of the period so computed shall be included, unless it is a

Saturday, Sunday or legal holiday, in which event the period shall run until the end of the next

day which is not a Saturday, Sunday or legal holiday'

Article XIV
GENERAL PROVISIONS

Amendment. This Agreement may not be amended except by an instrument in

writing signed by tt* M"""ger that has been approved by a Required Interest of Members in

u..o.J-.i with this Agreement unless otherwise expressly provided in this Agreement.

Notwithstanding the ab-ove, any amendment that has a material adverse effect on the Capital

Account of any Member, imposes on a Member an obligation to make additional Capital

Contributions or adversely affects a Member's rights under this Agreement shall not be effective

against such Member without the prior written consent of such Member (such consent may not

b! unreasonably withheld); provided, however,that the admittance of new Members or the

dilution of the Percentage Interests or other rights of Members occasioned by the increase in

Membership Interests iri accordance with the terms of this Agreement or the admittance of such
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new Members shall not constitute an adverse effect on a Member for purposes of this

Section 14.1.

Governing Law: Venue. This Agreement shall be governed by and construed

under the laws of the State of Delaware as applied to agreements among Delaware residents

made and to be performed entirely within Delaware. Any action, proceeding or dispute arising

hereunder, or concerning the subject matter of this Agreement must be commenced, prosecuted

and adjudicated in the state or federal courts located in New York City, New York. Each

Membir irrevocably consents to personal jurisdiction in New York City, New York, and

irrevocably waives any objection such person may have based on personal jurisdiction, improper

venue or inconvenient forum.

Waiver. Except as otherwise provided herein, rights hereunder may not be

waived except Uy u" instrument in writing signed by the party sought to be charged with the

waiver.

Power of Attorne)''

(a) Each Member, by becoming a party to and agreeing to be bound by this

Agreement, irrevocably constitutes and appoints, with full power of substitution, the Manager its

true and lawful attorney-in-fact with full power and authority, in its name, plaoe and stead to

execute, certify, acknowledge, deliver, tw.u. to, file and record at the appropriate public offices

such documents as may be n."esru.y or appropriate to carry out the provisions of this

Agreement, including but not limited to:

(i) all certificates and other instruments (including counterparts of this

Agreement and the Certificate of Formation), and any amendments thereto, which the Manager

deims necessary to form, qualify or continue the Company as a limited liability company (or

another entity in which the Members will have limited liability comparable to that provided by

the Act on the Effective Date) in any jurisdiction in which the Company may conduct business,

(ii) any other instrument or document which may be required to be

filed by the Company under the Laws of any state or other jurisdiction or which the Manager

deem advisable to fiie to qualiff the Company to do business therein or to comply with

applicable Law;

(iii) any instrument or document, including amendments to this

Agreement and the Certificate oiFormation, which may be required to effect the continuation of
th! Co-pu1y, the admission of any Member, or the dissolution and termination of the Company;

provrdei that-such continuation, admission or dissolution and termination are in accordance with

the terms of this Agreement; and

(iv) all elections that may be made by the company or the Members in

respect of the Company under the Code.

(b) The appointment by each Member of the Manager as its attomey-in-fact is

irrevocable and shall be deemed to be a power coupled with an interest, in recognition of the fact

that each of the Members under this Agreement will be relying upon the power of the Manager
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to act as contemplated by this Agreement in any filing and other action by the Manager on behalf

of the Company, and shall survive and not be affected by the subsequent bankruptcy, insolvency

or dissolution of any Member hereby giving such power and the Transfer or assignment of all or

any part of the Membership Interest of such Member; provided, however, that in the event of the

transfer by a Member of ail or any part of its Membership Interest, the foregoing power of
attorney oithe transferor shall survive such Transfer only until such time, if any, as the

transfeiee shall have been admitted to the Company as a Member and all required documents

and instruments shall have been duly executed to effect such substitution. Norlwithstanding

anything to the contrary contained in this Section 14.4,the power of attorney granted pursuant to

this Section 14.4 does not empower the Manager to exercise such power to take any action that is

not otherwise permitted undei this Agreement, or that requires the consent of any Member unless

such consent has been given by such Member.

Confidentiality. Each Member will keep confidential and not use, reveal,

provide o. trunrf"r to -y third party any Confidential Information it obtains or has obtained

concerning the Company, 
"*".pt 

(a) to the extent that disclosure to a third party is required by

applicablJaw; (b) 
'information 

which, at the time of disclosure, is generally available to the

puUti" (other than as a result of a breach of this Agreement or any other confidentiality

agreemlnt to which such Person is a party or of which it has actual knowledge), as evidenced by

glnerally available documents or publications; (c) information that was in its possession prior to

iisclosuie (as evidenced by appropriate written materials) and was not acquired directly or

indirectly fiom the Company; (d) to the extent disclosure is necessary or advisable, to its or the

Company's employees, consultants or advisors for the purpose of carrying out their duties

hereunder; (e) to banks or other financial institutions or agencies or any independent accountants

or legal counsel or investment advisors employed by the Manager, the Company or any Member,

to the extent disclosure is necessary or advisable to obtain financing; (f) to the extent necessary,

disclosure to third parties to enforCe this Agreement, or (g) to a Member or Manager or to their

respective Affiliates; provided, however,that in each case of disclosure pursuant to (d), (e) or

(g), the Persons to whom disclosure is made agree to be bound by this confidentiality provision.

iire obligation of each Member and Manager not to disclose Confidential Information except as

provideJherein shall not be affected by the termination of this Agreement or the replacement of

the Manager or any Member.

Applicable Law. This Agreement shall be construed in accordance with and

governed by the Laws of the State of Delaware, excluding its conflicts of laws rules.

Entire Agreement. This Agreement embodies the entire understanding and

agreement among the parties concerning the Company and supersedes any and all prior

negotiations, understandings or agreements in regard thereto.

Counterparts. This instrument may be executed and delivered (including by

facsimile with written confirmation of receipt (or other electronic transmission)) in any number

of counterparts each of which shall be considered an original'

Additional Documents. The Members hereto covenant and agree to execute

such additional documents and to perform additional acts as are or may become necessary or

convenient to carry out the purposes of this Agreement.
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No Third Partv Beneficiaries. This Agreement is for the sole benefit of the

Members, and no other Person is intended to be a beneficiary of this Agreement or shall have

any rights hereunder.

Counsel to the Company. Counsel to the Company may also be counsel to the

Manager. The Manager may execute on behalf of the Company and the Members any consent to

the representation of the Company that counsel may request pursuant to the New York Rules of
Profeisional Conduct or similar rules in any other jurisdiction ("@"). The Company has

initially selected Bryan Cave LLP ("Company Counsel") as legal counsel to the Company. Each

Memblr acknowledges that Company Counsel does not represent any Member in its capacity as

a Member in the absince of a clear and explicit written agreement to such effect between the

Member and Company Counsel (and then only to such extent as set forth in the such agreement),

and that in the absence of any such agreement Company Counsel shall owe no duties directly to

a Member. In the event any dispute or controversy arises between any Member and the

Company, or between any Member or the Company, on the one hand, and the Manager or any

Affiliate of the Manager that Company Counsel represents, on the other hand, then each Member

agrees that Company Counsel may represent such Manager or the Company (and in the case

*lh"r. the dispuie is between any Member, on the one hand, and both the Manager and the

Company, onthe other hand, Company Counsel may represent both the Company and the

tr,tanagei) in any such dispute or controversy to the extent permitted by the Rules, and each

Memb=er hereby consents to such representation. Each Member further acknowledges that,

whether or not Company Counsel has in the past represented or is currently representing such

Member with respeci to other matters, Company Counsel has not represented the interests of any

Member in the pieparation and negotiation of this Agreement. Notwithstanding the provisions

of Section 14.8 (Entire Agreemeni), this Section 14.12 shall be treated as a supplement to, and

not a substitution or replacement for, any other waiver, consent or agreement provided to the

Company Counsel by anY Person.

[Signatures page follows.]
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MANAGER:

David Levy

MEMBERS:

All those Members who have executed a

Subscription Agreement and Special Power of
Attorney, originals of which are on file with the

Company
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BC Draft
7/312013

BEECHWOOD REINVESTMENT' LLC

SUBSCRIPTION DOCUMENTS

The Membership Interests referred to in the attached Subscription Agreement have not

been registered under the Securities Act of 1933, as amended, (the "selurtieg ,{c!") and

-uy noib" sold, transferred, assigned or hypothecated without the consent of the Manager

and unless there is an effective iegistration statement under the Securities Act covering

such securities or the Manager receives an opinion of counsel for the holder reasonably

satisfactory to the Manager iating that such sale, transfer, assignment or hypothecation is

exempt from the registration and prospectus delivery requirements of the Securities Act.

A Subscriber should be prepared to bear the economic risk of an investment in the

Company for an indefinite p"iiod of time because the Membership Interests have not been

."gisi"."-d under the Securities Act or the laws of any other jurisdiction, and, therefore,

cannot be sold unless they are subsequently registered or an exemption from registration is

available. There is no obtigation ol the Company to register the Membership Interests

under the Securities Act o. th" laws of any other jurisdiction. Transfer of the Membership

Interests is also restricted by the terms of the LLC Agreement relating thereto.
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SUBSCRIPTION INSTRUCTIONS

prospective investors in Beechwood Reinvestment, LLC, a Delaware limited liability

company (the "Compan)r"), must complete and deliver these Subscription Documents as

instructed below.

1. Review ContPanY Documents:

you should read carefully the Limited Liability Company Agreement of the Company

(the"LlCAgreemen!").

2. Completion of the Documents:

a. Subscriber: The word "subscriber" is the person for whose account the

Membership interests in the Company (the "Membership InllelgslLg") are being

purchased. Another person *itn investment authority may execute the

Subscription Documents on behalf of Subscriber, but should indicate the capacity

in whicir he or she is doing so and the name of the Subscriber.

b. SubscriPtion Agreem ent and Investor Qualification Questionnaire: Complete

all requested information in the attached Subscription Agreement and Investor

Qualification Questionnaire and date and sign the appropriate signature pages

of Subscriber.

c. IRS Form W-9: Complete and sign IRS Form W-9 to certiff your tax

identification number attached as Exhibit A'

If you are investing through multiple entities, please make additional copies of these

documents as nece-ssary, Jnsuring that all documents are completed for each entity

investing in the ComPanY.

3. Delivering subscription Documents and Authorizqtion:

One completed and signed copy of the Subscription Agreement. and Investor

eualification Questionnaire, tog6ther wiitr any required evidence of authorization, should be

d-elivered to [counsel for] the Company via overnight courier as follows:

Attention:
Facsimile
Email
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4. Making Capital Contributions:

Capital Contributions will be due upon the Manager informing you of his acceptance of
your signed Subscription Documents. Your Capital Contribution shall be made by wire transfer

as follows:

Wire Routing TransitNumber: L--]
Bank Name: I I

City, State: l- I

AccountNumber: t I

Title of Account: I I

Capital Contributions will be held by the Company pending the Company's investment in

Beachwood ReinsuranceLLC, and shall be promptly returned to you, without interest, if such

investment does not close on or before ,2013

5. Additional Required Documents:

The Manager reserves the right to request any additional documentation necessary to

verify your identity. Please be aware that youifailure to provide such documentation may delay

your'acceptance by the Manager or cause your subscription request to be rejected entirely.

6. Additional Information:

Questions about the SubscriPtion Documents and procedures should be directed to David

Levy at If your subscription is accepted, the Manager will countersign Your

Subscription Agreement to confirm
the fully-executed signature page.

your admission to the ComPanY and will send you a coPY of
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Beechwood Reinvestment, LLC
SunscntprloN AcnBBunNr

Beechwood Reinvestment, LLC

Dear Sir and Madam:

Beechwood Reinvestment, LLC, a Delaware limited liability company (the "9p!qpgny"),

has been formed pursuant to the Delaware Limited Liability Company Act an-d will be operated

in accordance wiih its Limited Liability company Agreement (as amended from time to time,

the ,,LLC Asreement"). The Company was formed for the purpose of making an equity

investment in geachwood Reinsurance LLC, a limited liability company formed under the laws

of the Cayman Islands, British West Indies. The Manager of the Company is David Levy (the
,,Manager,'). Capitalized terms used herein but not otherwise defined herein shall have the

-*iru, given to them in the LLC Agreement. The initial closing of the offering (the "Initi4l

Closingl,) is expected to occur on 

-, 

2Ol3 for any amount of subscriptions. At each

Cloring, investors will be required to teno". utl of their total Capital Contributions subscribed for

at such-Closing. Following ihe Initial Closing, the Manager may accept additional subscriptions

in accordance with the LLC Agreement.

1. Subscription. Subject to the terms and conditions hereof, the undersigned

(,,Subscriber,') hereby tenders a subscription for a Capital Contribution in the amount set forth on

the signature page hereto (the "subsciiption") for Membership Interests in th9 Company (the
.,Memlbership lnierests,'). The Subicription shall be due and payable by wired funds upon the

Manager's acceptance of this Subscription Agreement.

2. Acceptance of Agreementl Obligations Under LLC Agreement. It is

understood and agieed that this Agreement is made subject to the following terms and

conditions:

(a) The Manager shall have the right to accept or reject Subscriber's

Subscription in'the Manager's soli and absolute discretion, and this Subscription Agreement and

the Subscription shall be deemed to be accepted by the Manager only when Subscriber has been

admitted into the Company as a Member.

(b) If this Subscription Agreement and the Subscription are accepted by the

Manager and the conditions set forth in Section 3 below are satisfied, the Manager will execute

u, utt"o-.y-in-fact for Subscriber and the remainder of the Members, a LLC Agreement

substantially in the form delivered to Subscriber.

1
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(c) Subscriber agrees to be bound by all the terms and provisions of the LLC

Agreement and to perform all obligations therein imposed upon a Member with respect to

Subscriber' s Membership Interests.

(d) Subscriber understands that Subscriber's Membership Interests will not be

evidenced by a certificate subject to Article 8 of the Uniform Commercial Code.

3. Closing; Conditions to Closing.

(a) Time and Place of Closing. The closing of the sale and purchase of the

Membership inierests aniladmission as a Member to the Company (the "Closing") shall take

place at such place and on such date as shall be selected by the Manager.

(b) Undersisned's Conditions to Closing. Subscriber's obligations hereunder

are subject to ihe following conditions: (i) the representations and warranties of the Manager

containld in this Agreemeni shall be true and correct at the Closing; (ii) the Manager shall have

performed and complied with all agreements and conditions required by this Agreement to be

performed or complied with by it prior to or at the Closing; and (iii) Subscriber has received and
^l.,ad 

tne opportunity to review any changes made to the LLC Agreement following the original

delivery of such documents to Subscriber.

(c) Company's Conditions to Closing. The Company's obligations hereunder

are subject to itte fott*i.tg: (i) Subscriber's representations and warranties contained in this

Agreenient shall be true and correct at the Closing; and (ii) all proceedings in connection with

the transactions contemplated hereby and all documents and instruments incident to such

transactions shall be satiifactory in .ubrtun.. and form to the Company and the Company shall

have receivecl all such counterplrt originals or certified or other copies of such documents as the

Company may reasonablY request'

(d) Authorizations. Upon acceptance of this Agreement and the Subscription

by the Manager, unO th. uO-irrion of Subscriber to the Company as a lMember, Subscriber

authorizes the Manager to (i) execute the LLC Agreement on behalf of Subscriber and

Subscriber agrees to 6e bound'by and comply with the terms of the LLC Agreement and (ii)

enter the unlersigned's name on its records as holder of the Membership Interests. The

Membership Interests to be created on account of this Agreement shall be registered only in the

name of Subscriber.

4. Representations and Warranties by the Manager. The Company represents,

warrants and agrees as follows:

(a) Organization and Standing of the Company. The Company is duly and

validly organized una *tidy .*isting as a limited liability company under the laws of Delaware,

and has al-i requisite power and authority under the LLC Agreement and such laws to conduct its

business as described in the LLC Agreement.

(b)

any term of the LLC
The Company is not in violation of

is it in material violation of any term or any other mortgage,
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indenture, contract, agreement, instrument, judgment, decree, order, statute, rule or regulation

which is applicable or to which it is bound.

(c) Governmental and Resulatory Approval. Neither the execution and

delivery of the Subscription Agreements or the LLC Agreement, nor the offer, issuance or sale

of the 
-Membership 

Inierests, requires any consent, approval or authorization from, or filing,

registration or quaiification with, any federal, state or local governmental or regulatory authority

in the United States (including, without limitation, registration under the Securities Act of 1933,

as amended (the "securities Act")) on the part of the Company, except for compliance by the

Company *iih Regulation D promulgated under the Securities Act ("Regulation D"), and the

requiiements of any application state:securities laws, all of which filings required to be made

prior to the Closing have been or will have been made.

5. Representations and Warranties. In consideration of the sale of the

Membership Interests, Subscriber hereby represents and warrants to the Company that:

(a) Subscriber is an Accredited Investor as defined in Regulation D.

(b) The Membership Interests subscribed for are being acquired by Subscriber

for investment purposes only, for Subicriber's own account and not with the view to any resale

or distribution thereof, and Subscriber is not participating, directly or indirectly, in an

underwriting of such Membership Interests, and will not take, or cause to be taken, any action

that would .uur. Subscriber to be deemed an "underwriter" of such Membership Interests as

defined in Section 2(11) of the Securities Act.

(c) Subscriber acknowledges that Subscriber has been offered an opportunity

to ask questions of, and receive answers fiom, the Manager concurrently with this offering,

.on...ning the Company and its proposed investments, and that the Manager has fully complied

with any request for such information.

(d) Subscriber has been furnished any documents that may have been made

available upon request, has carefully read such documents, understands and has evaluated the

risks of a purchase of the Membership Interests.

(e) Subscriber has such knowledge and experience in financial and business

matters as to be capable of evaluating the merits and risks of an investment in the Membership

Interests, is able to bear such risks, and has obtained, in Subscriber's judgment, sufficient

information from the Manager to evaluate the merits and risks of an investment in the

Membership Interests. Subsciiber has determined that the Membership Interests are a suitable

investment for Subscriber.

(0 Subscriber has reviewed Subscriber's financial condition and

commitments, alone and together with Subscriber's advisers (if any). Based on such review,

Subscriber is satisfied Subsiriber has adequate means of providing for his, her or its financial

needs and possible contingencies, and those ofSubscriber's dependents, and that Subscriber does

not have any need for tiquidity of the funds being utilized in the purchase of the Membership

Interests. Subscriber has assets or sources of income which, taken together, are more than
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sufficient so that Subscriber could bear the risk of loss of his, her or its entire investment in the

Company.

(g) Any information Subscriber has furnished to the Manager with respect to

Subscriber's financial position and business experience, including the Investor Qualification

euestionnaire deliverrd to the Manager, is correct and complete as of the date of this

Subscription Agreement and if there should be any material change in such information prior to

Subscriter's admission to the Company as a Member, Subscriber will immediately furnish such

revised or corrected information in writing to the Company (through its Manager)'

(h) If Subscriber is signing this Subscription Agreement on behalf of an

entity, Subscribei is authorized and otherwise duly qualified to make an investment decision for

such entity to invest in the Membership Interests'

(i) Subscriber hereby reconfirms as representations and warranties, as though

fully set forth herein, each of Subscriber's statements and answers set forth in the Investor

Qualification Questionnaire Subscriber delivered to the Manager.

0) The execution, delivery and performance by Subscriber of this

Subscription Agreement are within Subscriber's powers and will not constitute or result in a

breach tr default under or conflict with any order, ruling or regulation of any court or other

tribunal or of any governmental commission or agency, or any agreement- or other undertaking,

to which Subscriber is a party or by which Subscriber is bound, and, if Subscriber is not an

individual, will not violate any proviiions of the incorporation papers, bylaws, indenture of trust

or partnership agreement, as may be applicable, of Subscriber. Subscriber's signature on this

Subscription-Agieement is genuin., un-d-th. signatory, if Subscriber is an individual, has legal

competince anl capacity tJ execute the same, and this Subscription Agreement constitutes a

Iegai, valid and binding obligation of Subscriber, enforceable in accordance with its terms.

(k) In making Subscriber's decision to invest in the Membership Interests,

Subscriber has relied solely upJn ind"pendent investigations made by Subscriber- Subscriber is

not relying on the Company or the Manager with respect to tax and other economic

considerations involved in acquiring the Membership Interests'

0) Subscriber understands that the Company will not register as an

investment company under the Investment Company Act, by reason of the provisions of

Section 3(cX1) and Section 3(cX7) thereof.

(m) No representations or warranties have been made to Subscriber by the

Company or the Manager, oi any officer, employee, agent or affiliate of any of them'

(n) Subscriber acknowledges and agrees that the written disclosures made in

the LLC Agreement and these Subscription Documents shall be controlling over any oral

statements.

6. Restrictions on Transferability. Subscriber realizes that the Company has not

and does not intend to file periodic reports with the Securities and Exchange Commission

pursuantto the requirements of Section i3 o. 15(d) of the Securities Exchange Act of 1934,as

4
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amended. Subscriber also understands that the Company has not agreed to register the

Membership Interests for distribution in accordance with the provisions of the Securities Act or

any applica^ble state securities laws, and that the Company has not agreed to comply with any

.*L-piion under the Securities Act or any such laws for the resale of the Membership Interests'

Hence, Subscriber understands that by virtue of the provisions of certain rules relating to
,,restricted securities" promulgated under the Securities Act, the Membership Interests which

Subscriber has subscri|ed foihereby must be held indefinitely, unless and until subsequently

registered under the Securities Act and/or applicable state securities laws or unless an exemption

frJm registration is available, in which case Subscriber may still be limited with respect to the

extent to which such Membership Interests may be transferred. As a consequence, Subscriber

understands that Subscriber musf bear the economic risks of the investment in the Membership

Interests for an indefinite period of time.

7. Subscriber Awareness. Subscriber acknowledges, represents, agrees and is

aware that:

(a) No federal or state agency has passed upon the Membership Interests or

made any findings or determination as to the fairness of this investment'

(b) The representations, warranties, agreements and acknowledgments

Subscriber makes herein are made with the intent that they be relied upon by the Company and

the Manager in determining Subscriber's suitability as an investor, and shall survive Subscriber's

admission as a Memb., of th" Company. In addition, Subscriber undertakes to notify the

Company immediately of any change in any representation, warranty or other information set

forth herein relating to Subscriber.

(c) No representation or warranties have been made to Subscriber by the

Company, the Manager, o, uny managing director, officer, employee, agent or affiliate of any of

them.

8. Indemnities. Subscriber agrees to indemnify and hold harrnless the Company

and the Manager, and each other person, if any, who controls or is controlled by any of them,

within the meaning of Section ts bf tne Securities Act, against any and all noss, liability, claim,

damage and expenie whatsoever (including, but not limited to, any and all expenses whatsoever

reasoiably incurred in investigating, preparing or defending against any litigation commenced or

threatened or any claim whaisoeui.) arlsing out of or based upon any false representation or

warranty or breach or failure by Subscriber to comply with any covenant or agreement made by

Subscriter, in this Subscription Agr."-.nt or in any other document furnished by Subscriber to

any of the foregoing in connection with this transaction. Subscriber hereby acknowledges that

*h"r" any subscripiion ug...ment, transfer request or other document ("J)ocumen!") is sent to

the Manager by way of faisimile the fact that a transmission report produced by the originator of

such transmission discloses that the transmission was sent will not be sufficient proof of receipt

by the Manager. The Manager will not be liable for any loss arising as a result of acting or

faiting to act 6n the basis of any Document sent by facsimile. Subscriber agrees to indemnify the

Manaiger from and against any and all actions, losses, costs, charges, expenses and demands of

any klnd which maj at any time hereafter be incurred by the Manager in consequence of

accepting and acting upon or failing to act upon any Document sent by facsimile'

5
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9. Power of AttorneY.

(a) By executing this Subscription Agreement, Subscriber is hereby granting a

special power of attorney, making, constituting and appointing the Manager as Subscriber's

atto*.y-1n-fact, with power and authority to act in Subscriber's name and on Subscriber's behalf

to execute, acknowledge and swear to the execution, acknowledgment and filing of the following

documents:

(i) the LLC Agreement, substantially in the form provided to

Subscriber, with such changes as are not materially adverse to Subscriber;

(iD any other instrument or document which may be required to be

filed by the Company under the,laws of any state or by any governmental agency, or which the

Manager deems advisable to file; and

(iii) any instrument or document which may be required to effect the

continuation of the Company, ihe admission of an additional or substituted Member, or the

dissolution and termination- of the Company (provided such continuation, admission or

dissolution and termination are in accordance with the terms of the LLC Agreement), or to

reflect any reductions in amount of contributions of Members.

(b) The special power of attorney being granted hereby by each Member:

(i) is a special power of attorney coupled with an interest, is

irrevocable, and shall survive the death or legal incapacity of Subscriber;

(ii) may be exercised by the Manager signing individually for each

Member or for all of the Members executing any particular instrument; and

(iii) shall survive an assignment by Subscriber of its Membership

Interests in the Company'except that, where the assignee of the Membership Interests owned by

a Member has been approved by the Manager for admission to the Company as a substituted

Member, the special po*". of attorney shail survive such assignment for the sole purpose of

enabling the Managerlo execute, acknowledge and file any instrument or document necessary to

effect such substitution.

(c) In the event of any conflict between the LLC Agreement and any

document filed pursuant to this power of attorney, the LLC Agreement shall control.

The exercise of this power of attorney shall be subject to the Manager's responsibility to

obtain the approval of the Members on such matters as required by the LLC Agreement or by

applicable law.

10. Survival of Agreements, Representations and Warranties. All agreements,

representations and warrantiei contained herein or made in writing by or on behalf of the

Company in connection with the transactions contemplated by this Agreement shall survive the

execution and delivery of this Agreement, any investigation at any time made by Subscriber or

6
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on Subscriber's behalf, and the sale and purchase of the Membership Interests in the Company

and payment therefor.

11. Revocability. Subscriber understands and agrees that Subscriber may not cancel,

terminate, or revoke this Subscription Agreement.

lZ. Notice. Any notices or other communications in connection herewith shall be

sufficiently given if sent by registered or certified mail, postage prepaid, and (a) if to the

Company, aithe address at the head of this Subscription Agreement, and (b) if to Subscriber, at

the addrlss set forth below, or (c) at such other address as either Subscriber or the Company

shall designate to the other by notice in writing.

13. Successors and Assigns. This Subscription Agreement shall be binding upon

and shall inure to the benefit of the parties hereto and to the successors and assigns of the

Company and to the personal and Ggal representatives, heirs, guardians, successors, and

permitted assignees of Subscriber.

14. Modification. Neither this Subscription Agreement nor any provision hereof

shall be modihed, discharged or terminated except by an instrument in writing signed by the

party against whom any waiver, change, discharge or termination is sought.

15. Entire Agreement. This Subscription Agreement, the Investor Qualification

euestionnaire and other igreements or documents referred to herein or in the LLC Agreement

cintain the entire ug.""-"nt of the parties. There are no representations, walranties, covenants

or other agreements except as stated or referred to herein and in such other agreements or

documents.

16, Beneficial Ownership. If Subscriber is acting as trustee, agent, representative or

nominee for a subscriber ("Beneficial Owner"), Subscriber understands and acknowledges that

the representations, warranties and agreements made herein are made by Subscriber (a) with

,.rp""t to Subscriber, and (b) with respect to the Beneficial Owner of Subscriber subscribed for

hereby. Subscriber further representJ and warrants that he or she has all requisite power and

autho;iry from said Beneficial Owner to execute and perform the obligations under this

Subscription Agreement. Subscriber also agrees to indemnify the CompanY,,the Manager, and

each oftheir officers and agents for any and all costs, fees and expenses (including legal fees and

disbursements) in connect-ion with any damages resulting from Subscriber or the Beneficial

Owner,s misrepresentation or misstatement contained herein, or the assertion of Subscriber's

lack of proper authorization from the Beneficial Owner of Subscriber subscribed for hereby to

enter into this Subscription Agreement or perform the obligations hereof.

17.
Subscriber

Assignability. This Subscription Agreement is not transferable or assignable by

18. No Waiver. Failure of the Company to exercise any right or remedy under this

Subscription Agreement or any other agreement between the Company and Subscriber, or

otherwise, or dJlay by the Company in exercising such right or remedy, will not operate as a

waiver thereof.

7
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19. Applicable Law. This Subscription Agreement shall be governed by and

construed in accordance with the laws of the state of Delaware and, to the extent it involves any

United States statute, in accordance with the laws of the United States'

20. Primary Place Residence or Domicile. Subscriber has received and accepted

the offer to purchase the Membership Interests in the state of Subscriber's residence or domicile

as set fonh below its signature to this Agreement. Such address is the address where Subscriber

is a resident and a domiciliary and not a temporary or transient resident.

21. Withholding. The Company is required to withhold a certain portion of the

taxable income and gain, if any, allocated or distributed to Subscriber unless Subscriber provides

documentation confirming that such undersigned is not subject to withholding, or is subject to a

reduced rate of withholding. Each undersigned is urged to consult with a tax advisor concerning

the application of the United States withholding rules to such undersigned.

[Signature page follows. ]
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For Investors that are Individuals:

Very truly yours, Capital Contribution:

$

[Print Investor Name]

By:

Primary State of Residence

Date:

SUBSCRIPTION ACCEPTED :

Beechwood Reinvestment, LLC
a Delaware limited liability company

By:
Manager

Date:

ISIGNATURE PAGE TO SUBSCRIPTION AGREEMENT AND SPECIAL POWER OF ATTORNEY]
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For Investors that are Entities:

Very truly yours,

[Print Investor Name]

By:

State of Organization:

Primary State of OPerations:

SUBSCRIPTION ACCEPTED :

Beechwood Reinvestment, LLC
a Delaware limited liability company

By:
Manager

Date:

Capital Contribution:

$

Title:

Date:

[SIGNATURE PAGE TO SUBSCzuPTION AGREEMENT AND SPECIAL POWER OF ATTORNEY]
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Beechwood Reinvestment, LLC
INvosrons Qua,lrrIcATIoN QursuoNNArRE

lnformation fumished in this questionnaire will be kep strictly confidential, except that the Manager

may present the information to such regulatory bodies or other parties as may be appropriate to

estaUjistr the availability of exemptions from certain securities law registration requirements or

the compliance of the Company and this offering with applicable securities laws'

A.

1

2.

General Information

Full Name of Subscriber:

Address for Notices:

3. Telephone Number:

4. Facsimile Number:

5. Address of Main Office:
(if different from above)

6. Address of Registered Office:
(if different from above)

7. Social Security No./IRS Taxpayer ID:

8. Date of Birth:

9. E-mail Address:

B. Subscriber Contact Information

Primary Contact:

10. Name:

1 1. Address:
(if different from above)

12. Telephone Number:

13. Facsimile Number:

14. E-mai[:

1
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Custodian (if any):

15. Name:

16. Address:
(if different from above)

17. Telephone Number.

18. Facsimile Number:

19. E-mail:

C. Investment ExPerience

Approximate number of years Subscriber (or Custodian) has been investing: 

- 

years

Please check frequency of Subscriber's
(or Custodian's) investments in:

Marketable securities (stocks, bonds,

debentures, options)

Speculative or venture capital investments

Other private investment funds

Often Occasionally Seldom Never

OTHER EXPERIENCE OF SUBSCRIBER

Other positions/background related to

financial, business, accounting, economics,

taxation or investment matters that
demonstrate investment sophistication

n

n

n

n

2

HROBOU1 15504.1

Case 1:18-cv-10936-JSR   Document 157-4   Filed 01/24/19   Page 140 of 147



D. Accredited Investor Status

Subscriber represents and warrants that Subscriber is an "accredited investor" within the

meaning of Rule 501 of Regulation D under the Securities Act of 1933, as amended (the

"securiiies Act"), and has checked the box or boxes below which are next to the category or

categories under which Subscriber qualifies as an accredited investor:

tr (a) A bank as defined in Section 3(a)(2) of the Securities Act or any savings and loan

association or other institution as defined in Section 3(aX5XA) of the Securities

Act, whether acting in its individual or fiduciary capacity.

! (b) An insurance company as defined in Section 2(13) of the Securities Act.

n (c) A broker-dealer registered pursuant to Section 15 of the Securities Exchange Act

of 1934.

n (d)

tr (e)

tr (f)

nG)

! (h)

n (i)

!c)

! (k)

An investment company registered under the Investment Company Act of i940,

as amended (the "Investment Company Act").

A business development company as defined in Section 2(aXa8) of the

Investment CompanY Act.

A small business investment company licensed by the Small Business

Administration under Section 301(e) or (d) of the Small Business Investment Act

of 1958.

A private business development company as defined in Section 202(a)(22) of the

Investment Advisers Act of 1940, as amended (the "Advisers Act").

A corporation, Massachusetts or similar business trust, or partnership, not formed

for the specific purpose of acquiring Interests, with total assets in excess of $5

million.

A trust with total assets in excess of $5 million not formed for the specific

purpose of acquiring Interests, whose purchase is directed by a sophisticated

p"rion with such knowledge and experience in financial and business matters as

described in Rule 506(bx2xii) of Regulation D under the Securities Act as to be

capable of evaluating the merits and risks of an investment in the Membership

Interests.

An individual with annual income in excess of $200,000 U.S. dollars or joint

income with a spouse in excess of $300,000 in each of the two most recent years,

and a reasonabG expectation of reaching the same income level in the current

year.

An individual with net worth, or joint net worth with his or her spouse, in excess

of $1,000,000 (eXcluding the value of the individual's primary residence).

J
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tr0) An entity in which all of the equity owners are accredited investors as determined

under any ofthe paragraphs (a) through (k) above. If this box is ecked. nlease

provide the following information:

Identify Which of
Paragraphs (a) - (k)

Above Apply
Name of

Each Equitv Owner

(Attach additional sheet(s) if necessary.)

tr (m) A trust for estate planning purposes that is revocable by its grantor(s) and each

grantor is an accredited investor under either paragraphs O or (k) above

i$:OO,OOO joint or $200,000 individual income on $1,000,000 net worth)'

E. Supplemental Data for Entities

20. If Subscriber is an entity, fumish the following supplemental data:

Legal form of entitY (check one):

! Partnership

E Corporation

tr Limited Liability Company

n Trust

! Other (Specify):

Jurisdiction of organization:-

Date of formation:

Number of Shareholders, Partners or Members (if applicable):--.--

Paragraph number(s) in the governing instrument(s) or governing law that

authorize(s) Subscriber to make an investment in the Company:

Authorized signatories for the investment account (lease provide specimen

signatures for each):

4
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22

2t

L3

(b)

24

25

26

Was Subscriber organized for the specific purpose of acquiring Membership Interests?

tr Yes fl No

Are shareholders, partners or other holders of equity or beneficial interests in Subscriber

able to decide individually whether to participate, or the extent of their participation, in

Subscriber's investment in the Company (i.e., can shareholders, partners or other holders

of equity or beneficial interests in Subscriber determine whether their capital will form
part of the capital invested by Subscriber in the Company)?

! Yes lNo

(a) Please indicate whether or not Subscriber is, or is acting on behalf of: (i) an

employee benefit plan within the meaning of Section 3(3) of ENSA; (ii) a "plan"

described in Section 4975 of the Code (including Individual Retirement Plans and Keogh
plans); or (iii) an entity which is deemed to hold the plan assets of any of the foregoing

pursuant to 29 C.F.R. $ 2510.3-101 (each a "benefit plan investor").

trYesnNo
Is Subscriber subject to Title I of ERISA?

trYestrNo
Does Subscriber (or any affiliate) have discretionary authority or control, or provide

investment advice for a fee (direct or indirect), with respect to the assets of the

Company? For purposes of this question (i) an "affiliate" of a person includes any

p"rro.r, directly br indirectly, through one or more intermediaries, controlling, controlled

by, or under common control with the person and (ii) "control," with respect to a person

oiher than an individual, means the power to influence the management or policies of
such person.

I Yes I No

Does the amount of Subscriber's subscription for Membership Interests in the Company

exceed 40o/o of the total assets of Subscriber?

trYesnNo
Would Subscriber be an "investment company" but for reliance on an exclusion from the

definition of "investment company" in Section 3(c)(i) or Section 3(cX7) under the

Investment CompanY Act?

5
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27 (a) Is Subscriber a grantor trust, a partnership or an S-Corporation for U.S. federal

income tax purposes?

trYesnNo
(b) If the question above was answered "Yes," please indicate whether or not:

(i) more than 50% of the value of the ownership interest of any

beneficial owner in Subscriber is (or may at any time during the term of
the Company be) attributable to Subscriber's (direct or indirect) interest in

the ComPanY; or

nYeslNo

(ii) it is a principal purpose of Subscriber's participation in the

Company to permit the Company to satisfy the 100 partner limitation

contained in U.S' Treasury Regulation Section 1'7704-1(hX3)'

nYestrNo
28. On what dates does Subscriber's tax year end?

F. U.S. Person Status

Subscribercertifiesthatitisa..@,,asdefinedinRegulationSadoptedunder
the 1933 Act. Subscriber is such a "U.S. Person" under Regulation S if it is (1) a partnership or

corporation organized or incorporated under the laws of the U.S.; (2) an estate of which any

executor or administrator is a U.S. Person; (3) a trust of which any trustee is a U.S. Person;

(4) an agency or branch of a non-U.S. entity located in the V.S.; 
(5) a partnership or corporation

o.gunirJO und". the laws of any non-U.S. jurisdiction but formed by a U.S. Person principally

foithe purpose of investing in securities not registered under the 1933 Act (unless organized and

incorporated, and owned, by accredited investors as defined in Rule 501 under the 1933 Act who

u.. ,rbt natural persons, estates or trusts); (6) a non-discretionary or similar account (other than

an estate or trust) held by a dealer or other fiduciary for a U.S. Person; or (7) a discretionary or

similar account (other than an estate or trust) held by a dealer or other fiduciary organized,

incorporated or (if an individual) resident in the U.S. For this purpose, (c!!S." includes U.S.

tenitories and possessions, and "U.S. Person" includes a natural person resident in the U'S.,

including a resident alien.

G. Persons Authorized to Act for Subscriber

In addition to the persons authorized by the power of attorney contained in Section 9 of
the Subscription Agreement, Subscriber certifies that the persons named below are authorized to

act individually on behalf of this account unless otherwise noted. Please provide name,

specimen signatures and titles in the form that such person would sign documents on behalf of
this accountland telephone numbers. Please state any circumstances under which more than one

signature is.required to taie action with respect to this account. Such persons are the only

pJ.ron. so authbrized until further written notice to the Company signed by one or more of such

6
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persons together with (in the case of entities) appropriate documentation establishing the

authority ofthe person seeking to action on behalfofSubscriber.

Signatory #1: Signatory #2:

Signature Signature

Name (and title, if applicable) Name (and title, if applicable)

Telephone number

Signatory #1:

Telephone number

Signatory #2:

Signature Signature

Name (and title, if applicable) Name (and title, if applicable)

Telephone number Telephone number

[Signature Page Follows.]

7
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(Print or Type Name oJ'Subscriber)

By
(Signature)

Name
(Print or Type Name of SignatorY)

Title
(Print or Type Title of SignatorY)

Dated:

SIGNATURE PAGE TO INVESTOR QUALIFICATION QUESTIONNAIRE

8
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EXHIBIT A

FORM W-9
(wrTH INSTRUCTIONS)
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NOTE SALE AGREEMENT

This NOTE SALE AGREEMENT (this "Agreemenl") is made as of February 26,2014
by and among PRECIOUS CAPITAL LLC, a Delaware limited liability company (*Seller"),the
entities set forth on Schedule A hereto (each, an "Buyer" and collectively the "Buyers"), BAM
ADMINISTRATIVE SERVICES, LLC ("BAM,) and PLATINUM P,ARTNERS VALT'E
ARBITRAGE FIIND LP ("Platinum"). All capitalized terms used in this Agreement and not
otherwise defined herein will have the respective meanings set forth in the Note Purchase
Agreement as hereinafter defined,

WITNESSETH:

WHEREAS, Seller and Golden Gate Oil LLC, a Delaware limited liability
company (the"Compflfll"), entered into that certain Note Purchase Agreement dated as of April
10,2012, as amended by that certain First Omnibus Amendment to Note Purchase Agreement
and Senior Secured Promissory Note, dated as of October 29,2013 (as further amended, restated,
supplemented or otherwise modified from time to time, the"Purcltase Agreement"), pursuant to
which the Company issued a senior secured promissory note (as amended and restated, the
"Note") to Seller;

WHEREAS, Seller desires to sell, transfer and assign to Buyers all of Seller's right, title
and interest in and to an aggregate of $21,805,500 of principal amo'unt of the Note and
$6,584,830 of interest, including defened interest (collectively, the "seller's Note"); and

WHEREAS, Buyers desires to purchase from the Seller the Seller's Note and to become
Investors under the Purchase Agreement and the other Transaction Documents, upon the other
terms and conditions hereinafter set forth;

NOW, THEREFOR-E, in consideration of the mutual covenants herein contained, and
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties hereto agree as follows:

1. Purchase and Sale of Seller's Note. In consideration of the purchase plice to be
paid by Buyers set forth in Section 2 hereof, and subject to Seller's receipt ofthe purchase price,
Seller hereby sells, assigns, transfers, conveys and delivers to Buyers, and Buyers hereby
purchase from Seller all of the right, title, and interest of the Seller in and to the Seller's Note, in
the amounts set forth on Schedule A hereto. Seller has not assigned and delegated to Buyers and
Buyers have not assumed or accepted Seller's obligation to make Fundings pursuant to the
Purchase Agreement.

2, Purchase Price, The aggregate purchase price to be paid by Buyers for the Note
shall be $28,390,330 (the "Purchase Price"), and shall be paid in full at the Closing (as

hereinafter defined) as set forth on Schedule A hereto. Seller agrees that if after the Closing it
receives any payment in connection with any Transaction Document or representing the proceeds
of any portion of the Collateral with respect to the Seller's Note it shall promptly pay the same to
Buyers in pro rata in accordance with the Investment Percentage set forth on Schedule A hereto.

I 30355.00 I 00/7 3 42092v .3
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3. Closing. The closing of the purchases and sales of the Seller's Note (the
'oClosing") shall take place at the offices of Blank Rome LLP at 405 Lexington Avenue, New
York, New York I0I74 at 10:00 a.m. on the date and year first above written, or at such other
time, date and place as the parties may agree.

4. Representations. Warranties and Covenants of Seller. Seller hereby represents,
warrants and covenants to Buyers as follows:

Power and Authority. Seller has all requisite power and authority to
execute and deliver this Agreement and to consummate the transactions
contemplated hereby.

Title. Seller has good and marketable title to the Seller's Note, free and

clear of all liens, claims or encumbrances of any kind or nature
(collectively, "Liens") (other than Liens sin favor of Investor pursuant to
the Transaction Documents ("Investor Liens"). Upon the consummation
of the transactions contemplated by this Agreement, the Buyers will
acquire good and valid title to the Seller's Note, free and clear of all Liens
(other than the Investor Liens).

Authorization: Bindins Obligation Seller has taken all requisite action to
make valid and enforceable against Seller in accordance with its terms all
of the obligations of Seller set forth in this Agreement. This Agreement
has been duly executed and delivered by Seller and constitutes the legal,
valid and binding obligation of Seller, enforceable in accordance with its
terms, except as may be limited by principles of equity or by bankruptcy,
insolvency, reorganization, moratorium or other sinnilar laws affecting the

enforcement of creditors' rights generally.

No Consent. No consent, approval or authorization of any person or entity
or goveffrmental authority of any kind is required in connection with the

execution and delivery by Seller of this Agreement or the consummation
of the transactions contemplated by this Agreement.

Brokers and Finders. No agent, broker, investment banker, financial
advisor or other firm or person is or will be entitled to any broker's or
finder's fee or any other commission or similar fee in connection with any
of the transactions contemplated by this Agreement.

Outstandine Amount. As of the date of this Agreement, the amount of the

Seller's Note is equal to the fulI outstanding amount due under the Note,
including all principal, interest, including accrued ilrterest, and penalties.

Counterclaims. Seller has not received notice, and has no knowledge of
any offsets, counterclaims or other defenses available to the Company
with respect to the Note,

a,

b

d

e

f.

o
b
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Amendment. Seller has not amended or consented to any amendment to
the Note, and seller has no knowledge of and has not received notice of
any amendment to the Note.

Event of Default, No event of default or event which, with the passage of
time or the giving of notice or both, would become an event of default has
occurred and is continuing under the Note.

Pledge. seller has not pledged, assigned or terminated, in whole or in part,
any of its right, title and interest in, to or under the Note other than the
assignment to Buyers hereunder.

5. Representations. Warranties and Covenants of Buyers. Each Buyer severally but
not jointly hereby represents, wanants and covenants to seller as follows:

Power and Authority. Buyer has all power and authority to execute and
deliver this Agreement and to consummate the transactions contemplated
hereby.

Authorizationl Bindine Obligation. Buyer has taken all requisite action to
make valid and enforceable against Buyer in accordance with its terms all
of the obligations of Buyer set forth in this Agreernent. This Agleement
has been duly executed and delivered by Buyer and constitutes the legal,
valid and binding obligation of Buyer, enforceable in accordance with its
terms, except as may be limited by principles of equity or by bankruptcy,
insolvency, reorganization, moratorium or other similar laws affecting the
enforcement of creditors' rights generally.

c. No Consent. No consent, approval or authorization of any person or entity
or governmental authotity of any kind is required in connection with the
execution and delivery by Buyer of this Agreement or the consummation
of the transactions contemplated by this Agreement.

Brokers and Finders. No agent, broker, investment banker, financial
advisor or other firm or person is or will be entitled to any broker's or
finder's fee or any other commission or similar fee in connection with any
of the transactions contemplated by this Agreement.

Independent Evaluation. Buyer has received and conducted its own
evaluation of the Transaction Documents and such other documents and
information (including financial statements and financial information) as it
deemed appropriate to make its own credit analysis and decision to enter
into this Agreement and has made its decision to become an Investor
under the Transaction Documents for all purposes independently and
without reliance upon Seller, and will continue to do so.

h.

J

a.

b.

d.
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6. Closing Deliveries - Seller. At the Closing, Seller shall deliver to BAM on behalf
of the Buyers the original Note, accompanied by a duly executed instruments of transfer.

7. Closing Deliveries - Buyers, At the Closing, Buyers shall deliver to Seller the
Purchase Price be a wire transfer of immediately available funds in accordance with the written
payment instructions furnished by Seller to BAM on behalf of the Buyers prior to the Closing

8. Put.

a. Upon delively by BAM on behalf of the Buyers of a Put Notice (as defined
below) to Platinum the Buyers hereby agrees to sell, assign and convey to
Platinum and Platinum hereby agrees to purchase and accept from such Buyer,
all of such Buyer's right, title and interest in and to the Seller's Note. If an
Event of Default under Section 2.I(a) of the Note has occumed and is
continuing, BAM on behalf of the Buyers may (but shall not be obligated to)
deliver to Platinum a written notice electing to have each Buyers and Platinum
consummate the Put (the "Put Notice"), Such Put Notice shall include a
reference to a closing date for the Put (such date being referred to as the
"Proposed Closing Date"). In addition, such Put Notice shall include a
calculation of the Purchase Price. The delivery by BAM on behalf of the
Buyers to Platinum of a Put Notice shall inevocably obligate and commit the
parties hereto to consummate the Put no later than the Proposed Closing Date,
subject to the terms and conditions of this Agreement. "Purchflse Price"
means the amount equal to the outstanding principal amount of the Buyer's
Note plus all accrued and unpaid interest thereon. Notwithstanding the
foregoing, BAM may not deliver a Put Notice in the event the Event of
Default under Section 2.I(a) has been cured as a result of payments under the
Guaranty in Section t hereof.

b. As consideration for the Put, Buyers shall pay to Platinr.rm in accordance with
their Investment Percentage a payment equal to 50% of the amount paid by
the Company to the Buyers pursuant to Section 1.2(a)(ii)(1) of the Note
(which shall not exceed 3o/o per annum) at such time as such amounts are paid
to the Buyers.

9. Guaranty

a. Agreement to Guaranty. Platinum hereby, unconditionally and inevocably,
and with fuil recourse, guarantees and agrees to be a surety to Buyers (and its
successors, indorsees, transferees and assigns), for the prompt and complete
payment and performance when due (whether at the stated maturity, by
acceleration or otherwise) by the Company of the obiigations owed by the
Seller to Buyers under the terms of the Note (other than principal payments)
(the "Guarflnteed Obligations"). The guarantee and surety agreement
provided for under this Section 9 is a guarantee of, and agreement of surety
with respect to, payment and performance and not merely of collection, and

4
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Platinum hereby agrees to be a primary obligor with respect to the Guaranteed
Obligations.

b. Guarantor Waivers. Platinum hereby waives all notices with respect to its
obligations and liabilities under this Section 9, including without limitation,
notices of (a) acceptance of the guaranty and surety agreement provided for
hereunder, (b) the existence or incurring from time to time of any Guaranteed
Obligations, (c) nonpayment of any of the Guaranteed Obligations, (d) the

existence of any Event of Default, the making of demand, or the taking of any

action by BAM under this Agreement or any Transaction Document, and (e)

demand and default hereunder, Platinum further acknowledges that it (a) has

examined or had the opportunity to examine this Agreement and the

Transaction Documents and (b) waives any defense which may exist with
respect to its obligations and liabilities under this Section 9 resulting from its
failure to receive or examine at any time this Agreement or any Transaction

Document or any amendments, modifications or supplements thereto or

restatements thereof or replacements therefor. Platinum acknowledges that in
entering into the provisions of this Section 9 and the agreements provided for
herein, it is not relying upon any statement, representation, warranty or

opinion of any kind from BAM or any Buyer as to the present or future

financial condition, performance, assets, liabilities or prospects of the

Company or as to any other matter.

c, Guarantor Consents: Unconditional Nature of Guaranty. In connection with
its liabilities and obligations under this Section 9, Platinum hereby consents

and agrees that BAM may at any time or from time to time in their respective

discretion (i) extend or change the time of payment, and/or the manner, place

or terms of payment of any or all Guaranteed Obligations, (ii) amend,

supplement, restate or replace this Agreement or any Transaction Documents,
(iii) renew or extend any financing now or hereafter reflected by this

Agreement and the Transactibn Documents, or the maturity thereof, or

increase (without limit of any kind) or decrease the advances and extensions

of credit to Company under this Agreernent and the Transaction Documents,
(iv) settle, compromise or grant releases for liabilities of Company and/or any

other Person or Persons liable with Platinum for any of the Guaranteed

Obligations (for purposes of this Section 9, any such other Petson, an

"obligor"), and (v) exchange, compromise, release or surrender, or
subordinate or release any Lien on, any property (including any collections
therefrom or proceeds thereof), including any portion of the Collateral, of
Company or any other obligor, which in any such case now or hereafter
secrues any of the Guaranteed Obligations, or apply against the Guaranteed
Obligations any and all payments and/or proceeds of any such property
received by Buyers or BAM at any time in any order as BAM may determine
in accordance with this Agreement and the Transaction Documents; all of the
foregoing in such manner and upon such terms as BAM may see fit and, in the

context of Platinum's obligations and liabilities under this Section 9, without
notice to or further consent from Platinum, who hereby agrees to be and shall

5
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remain bound under the provisions of this Section 9 notwithstanding any such
action(s).

d. The liability of Platinum under this Section 9 is absolute, primary, unlimited
and unconditionai and shall not be reduced, impaired or affected in any way
by reason of (i) any failure of BAM to obtain, retain, perfect (or maintain
perfection of) or preserve, or the lack of prior enforcement of, any rights
against Company, Platinum or any other obligor or in any property
(specifrcally including the Collateral) of any of them, (ii) the invalidity or
unenforceability or voidability of any Guaranteed Obligations or any rights in
any property (speoifically including the Collateral) pledged by any Person or
Persons to secure the Guaranteed Obligations, (iii) any delay by BAM in
making demand upon Company, Platinum or any other obligor, or any delay
by BAM in enforcing, or any failure to enforce, ?ny rights against the
Company, Platinum or any other obligor or in any property (specifically
including the Collateral) pledged by any Person or Persons to secure the
Obligations, even if such rights are thereby lost, (iv) any failure, neglect or
omission on the part of BAM to obtain or perfect any Lien upon, protect,
exercise rights against, or realize on, any property of the Company, Platinum
or any other obligor, (v) the existence or nonexistence of any defenses which
may be available to the Company, Platinum or any other obligor with respect
to the Guaranteed Obligations (other than the defense of payment), (vi) the
granting by BAM of any waiver or forbearance at any time and for any period
with respect to any payment or performance of the Guaranteed Obligations by
Company and/or Platinum or with respect to any Event(s) of Default, (vii) any
failure to proceed against Company, Platinum ol any other obligor, any
property (specifically including the Collateral) pledged by any Person or
Persons to secure the Obligations, in a commercially reasonable manner, (viii)
the commencement of any bankruptcy, reorganization, liquidation, dissolution
or receivership proceeding or case filed by or against the Company, Platinum
or any other obligor or (ix) any other fact, event, condition or omission which
may give rise to a guarantor or suretyship defense in favor of Platinum.
Platinum promises and undertakes to make all payments in respect of its
obligations and liabilities under this Section 9 free and clear of any deduction,
offset, defense, claim or counterclaim ofany kind.

e. Rights with Respect to Guaranty Cumulative. Without limiting any other
provision of this Agreement, Platinum hereby agrees that: (a) the rights and
remedies of Buyers under and with respect to this Section 9 are cumulative
and not alternative, and BAM may proceed in any order from time to time
against Company, Platinum or any other obligor and their respective assets,
(b) BAM shall have no obligation to proceed at any time or in any manner
against, or exhaust any or all of its rights against, the Company or any other
obligor and their respective assets prior to proceeding against Platinum and/or
any of its assets under the provisions of this Section 9, and (c) BAM may
proceed against Platinum or its assets under the provisions of this Section 9 in
any order and in any manner as BAM may elect in its sole discretion.

6
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Subordination of Riehts of Subrogation and Contribution. Any and all rights
of any nature of Platinum to subrogation, reimbursement, contribution or
indemnity, and any right of Platinum to recourse to any assets or property of,
or payment from, company or any other obligor, to the extent any of such
foregoing rights shall arise out of the perforrnance by platinum of its
obligations and liabilities under this Section 9 shall be unconditionally
subordinated to all of Buyers rights under this Agreement and the Transaction
Documents and Platinum shall not at any time exercise any of such rights
unless and until all of the obligations have been paid in full. Any payments
received by Platinum with respect to any of the rights of Platinum described
herein prior to such time as all of the Obligations have lbeen paid in full shall
be held by Platinum pursuant to an express trust for the benefit of Buyers
created hereby and segregated from and not commingled, with any other assets
or property Platinum and shall be promptly, but in any event not later than
three (3) Business Days after receipt thereof remitted by Platinum to BAM on
behalf of the Buyers.

ature of . The plovisions of this Section 9 and the
guarantee and surety agreements provided for herein shall constitute a
continuing guaranty and suretyship obligation as to Platinum with respect to
all Guaranteed Obligations from time to time arising or incuned, and shall
continue in effect, and BAM may continue to act in reliance hereon, until all
of the Obligations have been paid in full, and until such time, Platinum shall
not have any right to terminate or revoke the provisions of this Section 9 and
the guarantee and surety agreements provided for herein,

h, Guaranty Valid to Maximum Extent. To the extent that any Applicable Law
(including any Applicable Laws relating the fraudulent conveyances or
transfers of the insolvency of debtors) would otherwise render the obligations
of Platinum under this Section 9 invalid or unenforceable as exceeding such
maximum amount of such obligations allowable under such Applicable Law,
Platinum shall nevertheless remain liable under this Section 9, provided,
however, that in such a case, Platinum's obligations under this Section 9 shall
be limited to the maximum amount which does not result in such invalidity or
unenforceability. Notwithstanding the foregoing, Platinum obligations
hereunder shall be presumptively valid and enforceable to their fullest extent
in accordance with the terms of this Section 9, as if this Section 9(h) were not
a part of this Section 9.

10. Modification. This Agreement, together with any and all documents executed
concurrently herewith or referred to herein, contains the entire understanding among the parties
and supersedes any and all prior agreements among them, and no modification, alteration or
change in the terms hereof shall be effective unless same shall be in writing and signed by all of
the parties hereto.

f,

ob
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11. Survival of Representations and Warranties. All representations, warranties,
covenants and agreements set forth in this Agreement will survive the execution and delivery of
this Agreement and the elosing and the consummation of the transactions contemplated by this
Agteement.

12, Assignment. No party hereto may assign its rights or obligations under this
Agreement without the consent of the other parties hereto.

13. Further Assurances. The parties hereto each agree to execute and deliver such
other documents, certificates, agreements and other writings and to take such other actions as

may be nscessary or desirable in order to implement the transactions contemplated by this
Agreement.

14. Severability. In the event that any one or more of the provisions contained herein,
or the application thereof in any circumstances, is held invalid, illegal or unenforceable in any

respect for any reason, the parties shall negotiate in good faith with a view to the substitution
therefor of a suitable and equitable solution in order to carry out, so far as may be valid and

enforceable, the intent and purpose of such invalid provision, provided, however, that the
validity, legality and enforceability of any such provision in every other respect and of the

remaining provisions contained herein shall not be in any way impaired thereby, it being

intended that all of the rights and privileges of the parties hereto shall be enforceable to the

fullest extent permitted by law.

15. Notices. All notices, consents, waivers and other communications under this
Agreement must be in writing and will be deemed to have been duly given when (a) delivered by

hand (with written confirmation of receipt), (b) sent by facsimile (with written confirmation of
receipt), provided that a copy is mailed by registered mail, retum receipt requested, or (c) when

received by the addressee, if sent by a nationally recognized overnight delivery service (receipt

requested), in each case to the most recent address for such party on the books and records of the

Company (or to such other address as a party may designate by notice to the other parties).

16. Governing Law. This Agreement shall be governed by and construed and

enforced in accordance with the laws of the State of New York, without giving effect to
principles of conflict of laws. Any action or proceeding seeking to enforse any provision of, or
based on any right arising out of, this Agreement shall be brought against each of the parties in
the courts of the State of New York and each of the parties consents to the sole jurisdiction of
such courts (and the appropriate appellate courts) in any such action or proceeding and waives
any objection to venue laid therein.

ll. Counterparts. This Agreement may be executed in counterparts, each of which
shall be deemed an original but all of which taken together shall constitute one and the same

instrument.

ISTGNATURE PAGES FOLLOWI

8

I 303 55,00 1 00/73 42092v.3

Case 1:18-cv-10936-JSR   Document 157-5   Filed 01/24/19   Page 9 of 228



IN WITNESS WIIEREOF, the parties have executed this Agreement as of the day and
year first above written,

StrLLER: PRECIOUS CAPITAL LLC

By:

Titiet Plro

BRE BCLIC PRIMARY

By
NAmol

Title

BREBCLIC SUB

Name:
Title:

BRE WNIC 2013 LTC PRIMARY

By:
Namel
Title:

BRE WNIC 2Oi3 LTC SUB

By
Name
Title:

lbedn .!t
ctu

BIIYDRS:

9
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SCHEDULE A

Principal
Amount

Accrued
Interest

Purchase
Price

Investment
Percentage

BRE BCLIC PRIMARY
$7,385,523 $2,23A,292 $9,615,805 33.87%

BRE BCLIC SUB
$361,97i $109,308 $471,279 1,66%

BRE WI\IC 2013 LTC
PRIMARY

$13,401,660 $4,047,036 $17,449,697 61.46%
BRE WNIC 2013 LTC
SUB

$656,346 $198,203 $854,549 3,0t%

I 3 0355.00 I 00/7 3 42092v.3
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EX10.7 8 imsc140326_ex10z7.htm EXHIBIT 10.7
Exhibit 10.7

INTERCREDITOR AGREEMENT

INTERCREDITOR AGREEMENT (this “Agreement”) dated as of March 19, 2014, by and
between the First Lien Agent (such term, and each other term used but not defined in this preamble or in the recitals to
this Agreement, having the meaning assigned thereto in Section 1), for itself and on behalf of the other First Lien
Creditors, and the Second Lien Creditor, and acknowledged and agreed by the Borrowers and the other Obligors.

RECITALS:

WHEREAS, Implant Sciences Corporation, a Massachusetts corporation (together with its successors
and assigns, including any receiver, trustee or debtorinpossession, the “Borrower”), the Investors (as defined therein)
(together with their successors and assigns (other than the Second Lien Creditor as a purchaser under Section 5),
including any successor pursuant to any initial or subsequent Refinancing of a First Lien Purchase Agreement, the “First
Lien Investors”) and the First Lien Agent are, simultaneously with the execution and delivery of this Agreement,
entering into a Note Purchase Agreement dated as of the date hereof (as amended or otherwise modified from time to
time, the “Initial First Lien Purchase Agreement”), pursuant to which the First Lien Investors have made loans to the
Borrower evidenced by Senior Secured Promissory Notes dated the date hereof (as amended or otherwise modified
from time to time, the “First Lien Notes”);

WHEREAS, in connection with the Initial First Lien Purchase Agreement, C Acquisition Corp., a
Delaware corporation (“C Acquisition”), Accurel Systems International Corporation, a California corporation
(“Accurel”), and IMX Acquisition Corp., a Delaware corporation (“IMX;” each of the Borrower, C Acquisition,
Accurel and IMX, together with their successors and assigns, including any receiver, trustee or debtorinpossession, a
“Credit Party” and collectively, the “Credit Parties”), are, simultaneously with the execution and delivery of this
Agreement, executing and delivery a Guaranty dated as of the date hereof (as amended or otherwise modified from time
to time, the “Initial First Lien Guaranty”) in favor of the First Lien Agent, pursuant to which the Credit Parties (other
than the Borrower) will guaranty the Borrower’s obligations to the First Lien Investors and the First Lien Agent under
the Initial First Lien Purchase Agreement and the First Lien Notes;

WHEREAS, the Borrower, the other Credit Parties and the First Lien Agent are, simultaneously with
the execution and delivery of this Agreement, entering into a Security Agreement dated as of the date hereof (as
amended or otherwise modified from time to time, the “Initial First Lien Security Agreement”), pursuant to which
the Borrower and the other Credit Parties will grant to the First Lien Agent, for the benefit of the First Lien Creditors, a
Lien on substantially all of their assets, all as more particularly described in the Initial First Lien Security Agreement;

WHEREAS, the Borrowers, the other Credit Parties and DMRJ Group LLC (together with its
successors and assigns, including any successor pursuant to any initial or subsequent Refinancing of a Second Lien
Credit Agreement, the “Second Lien Creditor”), entered into a Credit Agreement dated as of September 4, 2009 (as
amended through the date hereof and as further amended or otherwise modified from time to time, the “Initial Second
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Section 1.

1.1

Lien Credit Agreement”), pursuant to which the Second Lien Creditor made and may make certain loans to the
Borrower which are evidenced by the Amended and Restated Promissory Note, dated as of September 29, 2011
issued by the Borrower to the Second Lien Creditor as amended or otherwise modified from time to time, the “Second
Lien Note”);

WHEREAS, in connection with the Initial Second Lien Credit Agreement, the Credit Parties (other than
the Borrower) executed and delivered a Guaranty dated as of September 4, 2009 (as amended or otherwise modified
from time to time, the “Initial Second Lien Guaranty”) in favor of the Second Lien Creditor, pursuant to which the
Credit Parties (other than the Borrower) guaranteed the Borrower’s obligations to the Second Lien Creditor under the
Initial Second Lien Credit Agreement and the Second Lien Note;

WHEREAS, the Borrower, the other Credit Parties and the Second Lien Creditor Agent entered into a
Security Agreement dated as of September 4, 2009 (as amended or otherwise modified from time to time, the “Initial
Second Lien Security Agreement”), pursuant to which the Borrower and the other Credit Parties granted to the
Second Lien Creditor a Lien on substantially all of their assets, all as more particularly described in the Initial Second
Lien Security Agreement;

WHEREAS, the Second Lien Creditor, and the First Lien Agent, on behalf of the First Lien Creditors,
wish to set forth their agreement as to certain of their respective rights and obligations with respect to the assets of the
Borrowers and the other Credit Parties and their understanding relative to their respective positions in certain assets of
the Borrowers and the other Credit Parties; and

NOW, THEREFORE, in consideration of the premises and the mutual covenants herein contained, the
parties hereto agree as follows:

Definitions.

General Terms.  As used in this Agreement, the following terms shall have the respective meanings
indicated below, such meanings to be applicable equally to both the singular and the plural forms of the terms
defined:

“Affiliate”: with respect to any Person, each officer, director, general partner or jointventurer of such
Person and any other Person that directly or indirectly controls, is controlled by, or is under common control with, such
Person.  For purposes of this definition, “control” means the possession of either (a) the power to vote, or the beneficial
ownership of, 10% or more of the Voting Stock of such Person or (b) the power to direct or cause the direction of the
management and policies of such Person, whether by contract or otherwise.

“Agreement”: as defined in the preamble hereof.

“Assignment”: as defined in Section 5.1.

“Bankruptcy Code”: the Federal Bankruptcy Reform Act of 1978 (11 U.S.C. §101, et seq.).

2
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“Bankruptcy Law”: the Bankruptcy Code and any other federal, state, provincial or foreign
bankruptcy, winding up, reorganization, insolvency, receivership or similar law affecting creditors’ rights or any other law
pursuant to which proceedings may be commenced seeking or imposing any stay, reorganization, arrangement,
composition or readjustment of obligations or indebtedness.

 “Borrower”: as defined in the recitals hereof.

“Business Day”: any day of the year that is not a Saturday, a Sunday or a day on which banks are
required or authorized to close in New York City.

“Collateral”: all property and interests in property and proceeds thereof now owned or hereafter
acquired by any Obligor in or upon which a Lien (including any Liens granted in an Insolvency Proceeding) is granted or
required or purported to be granted by such Obligor in favor of any Secured Creditor as security for all or any part of
the Obligations whether or not such Lien is valid, perfected or enforceable.

“Credit Party”: as defined in the recitals hereof.

“Defaulting Creditor”: as defined in Section 5.6(c).

“DIP Financing”: the obtaining of credit or incurring debt secured by Liens on all or any portion of the
Collateral pursuant to section 364 of the Bankruptcy Code or any other analogous Bankruptcy Law.

“DIP Liens”: as defined in Section 6.2.

“Discharge of First Lien Obligations”: (a) actual payment in full in cash of the principal of and interest
(including interest accruing on or after the commencement of an Insolvency Proceeding, whether or not such interest
would be allowed or allowable in such proceeding) on all outstanding Indebtedness (as defined in the First Lien
Purchase Agreement) included in the First Lien Obligations, (b) actual payment or, in the case of contingent obligations,
cash collateralization in full in cash of all other First Lien Obligations (including indemnification obligations in respect of
known contingencies and fees, costs or charges accruing on or after the commencement of an Insolvency Proceeding,
whether or not such fees, costs or charges would be allowed or allowable in the proceeding) that are due and payable or
otherwise accrued and owing at or prior to the time the amounts referenced in clause (a) above  are paid (other than
contingent indemnification Obligations for which no claim or demand for payment, whether oral or written, has been
made at such time) , (c) termination or expiration of all commitments to extend credit that would be First Lien
Obligations and (d) no Person has any further right to obtain any loans or other extensions of credit under the documents
relating to such First Lien Obligations.

“Discharge of Second Lien Obligations”: (a) actual payment in full in cash of the principal of and
interest (including interest accruing on or after the commencement of an Insolvency Proceeding, whether or not such
interest would be allowed or allowable in such proceeding) on all outstanding Indebtedness included in the Second Lien
Obligations, (b) actual payment in full in cash of all other Second Lien Obligations (including indemnification

3

Case 1:18-cv-10936-JSR   Document 157-5   Filed 01/24/19   Page 76 of 228



7/21/2016 Exhibit 10.7  Intercreditor Agreement  (M0629775.DOC;1)

file:///C:/Users/iadler/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/YCRWIJJF/Intercreditor.htm 4/38

obligations in respect of known contingencies and fees, costs or charges accruing on or after the commencement of an
Insolvency Proceeding, whether or not such fees, costs or charges would be allowed or allowable in the proceeding)
that are due and payable or otherwise accrued and owing at or prior to the time such principal and interest are paid
(other than contingent indemnification Obligations for which no claim or demand for payment, whether oral or written,
has been made at such time), (c) termination or expiration of all commitments to extend credit that would be Second
Lien Obligations, and (d) no Person has any further right to obtain any loans or other extensions of credit under the
documents relating to such Second Lien Obligations.

“Disposition”: any sale, lease, exchange, transfer or other disposition, and “Dispose” and “Disposed
of” shall have correlative meanings.

“Distribution”: with respect to any indebtedness or obligation, (a) any payment or distribution by any
Person of cash, securities or other property, by setoff or otherwise, on account of such indebtedness or obligation or (b)
any redemption, purchase or other acquisition of such indebtedness or obligation by any Person.

“Documents”: the First Lien Documents and the Second Lien Documents, or any of them.

“Dollars” or “$” shall mean the lawful currency of the United States of America.

“Enforcement Action”: (a) to take any action to foreclose, execute, arrest, levy, or collect on, take
possession or control (by set off or otherwise) of, sell or otherwise realize upon (judicially or nonjudicially), or lease,
license, or otherwise dispose of (whether publicly or privately), any Collateral, or otherwise exercise or enforce remedial
rights with respect to any Collateral under the First Lien Documents or the Second Lien Documents (including by way of
setoff, recoupment, notification of a public or private sale or other disposition pursuant to the UCC or other applicable
law, notification to account debtors, notification to depositary banks under deposit account control agreements,
securities intermediaries under securities accounts or commodities intermediaries under commodities accounts, or
exercise of rights under landlord consents, bailee waivers or similar agreements, if applicable, but excluding the execution
and delivery of documentation solely to obtain control (as defined in Section 3.3(a)) over deposit accounts or securities
accounts to the extent permitted by Section 3.3), (b) to, or to enter into (or, if the First Lien Agent consents thereto after
the occurrence and during the continuation of an Event of Default, any Obligor enters into) any agreement in order to
have a third party to, solicit bids to effect the liquidation or disposition of Collateral or to engage or retain sales brokers,
marketing agents, investment bankers, accountants, appraisers, auctioneers, or other third Persons for the purposes of
 marketing, promoting, or selling any Collateral, (c) to receive a transfer of any Collateral (other than a payment in
respect of Obligations initiated by a Borrower while no Event of Default is continuing) in satisfaction of Indebtedness or
any other Obligation secured thereby or make a credit bid for the purpose of doing so (whether or not in an Insolvency
Proceeding), (d) to notify account debtors to make payments to any Secured Creditor or its agents, (e) to otherwise
enforce or take any action to enforce a Lien or to exercise another right or remedy, as a secured creditor or an
unsecured creditor, pertaining to the Collateral at law, in equity, or pursuant to the First Lien Documents or Second Lien
Documents (including  

4
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exercising voting rights in respect of equity or debt interests comprising any of the Collateral), (f) to effect the Disposition
of any Collateral by any Obligor after the occurrence and during the continuation of an Event of Default, (g) to take any
other remedial actions as a Secured Creditor against any Collateral, (h) to commence any legal proceedings or actions
against or with respect to any Obligor or any of such Obligor’s assets for the purpose of effecting or facilitating any of
the actions described in clauses (a) through (g) above, or (i) to commence any Insolvency Proceeding against any
Obligor.

“Event of Default”: each “Event of Default” or similar term, as such term is defined in any First Lien
Document or any Second Lien Document.

“Exigent Circumstances”: circumstances that the First Lien Agent reasonably believes render
necessary or appropriate an Enforcement Action to prevent or mitigate the destruction of, physical harm to, impairment
of or decrease in value of any Collateral or the rights and interests of the First Lien Creditors therein (including without
limitation any loss of priority of the Liens of the First Lien Creditors and any impairment of rights arising from any
movement of any item of Collateral).

“Final Order”: an order of the bankruptcy court or any other court of competent jurisdiction as to
which the time to appeal, petition for certiorari, or move for reargument or rehearing has expired and as to which no
appeal, petition for certiorari, or other proceedings for reargument or rehearing shall then be pending, or, in the event
that an appeal, writ of certiorari, or reargument or rehearing thereof has been filed or sought, such order of the
bankruptcy court or other court of competent jurisdiction shall have been affirmed by the highest court to which such
order was appealed, or from which certiorari, reargument or rehearing was sought, and the time to take any further
appeal, petition for certiorari or move for reargument or rehearing shall have expired; provided that the possibility that a
motion under Rule 59 or Rule 60 of the U.S. Federal Rules of Civil Procedure or any analogous rule under the U.S.
Federal Rules of Bankruptcy Procedure or other applicable rules of civil procedure in the relevant jurisdiction, may be
filed with respect to such order shall not cause such order not to be a Final Order.

“First Lien Agent”: BAM Administrative Services LLC in its capacity as agent for the First Lien
Creditors under the First Lien Documents, and its successors and assigns in such capacity (including any New First Lien
Agent that is deemed to be the First Lien Agent pursuant to Section 4.5).

“First Lien Collateral Documents”: the Initial First Lien Security Agreement, and any other
documents or instruments granting or purporting to grant a Lien on real or personal property to secure a First Lien
Obligation or granting rights or remedies with respect to such Liens.

 “First Lien Creditors”: the First Lien Agent, the First Lien Investors and the other Persons from time
to time holding First Lien Obligations.

“First Lien Documents”: the First Lien Purchase Agreement, all Transaction Documents (as such term
is defined in the First Lien Purchase Agreement) and all other agreements, instruments and other documents at any time
executed or delivered by any Obligor

5
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or any other Person with, to or in favor of the First Lien Agent or any other First Lien Creditor in connection therewith
or related thereto, including such documents evidencing initial and subsequent Refinancings of the First Lien Obligations,
in each case, as the same may be amended, amended and restated, supplemented, modified, replaced, substituted or
renewed from time to time.

“First Lien Investors”: as defined in the recitals hereto.

“First Lien Loans”: any loans or advances outstanding under the First Lien Documents.

“First Lien Obligations”: all Obligations of the Obligors under the First Lien Purchase Agreement and
the other First Lien Documents, including the guaranties under the First Lien Documents or any other agreement or
instrument granting or providing for the perfection of a Lien securing any of the foregoing.  Notwithstanding any other
provision hereof, the term “First Lien Obligations” will include accrued interest, fees, costs, and other charges incurred
under the First Lien Purchase Agreement and the other First Lien Documents, whether incurred before or after the
commencement of an Insolvency Proceeding, and whether or not allowed or allowable in an Insolvency Proceeding.  To
the extent that any payment with respect to the First Lien Obligations (whether by or on behalf of any Obligor, as
proceeds of security, enforcement of any right of setoff, or otherwise) is declared to be fraudulent or preferential in any
respect, set aside, avoided, or required to be paid to a debtor in possession, trustee, receiver, or similar Person, then the
obligation or part thereof originally intended to be satisfied will be deemed to be reinstated and outstanding as if such
payment had not occurred.

“First Lien Purchase Agreement”:  (a) the Initial First Lien Purchase Agreement and (b) each loan or
credit agreement evidencing any replacement, substitution, renewal, or initial or subsequent Refinancing of the
Obligations under the Initial First Lien Purchase Agreement, in each case, as the same may be amended, amended and
restated, supplemented, modified, replaced, substituted or renewed from time to time or Refinanced in accordance with
the terms of this Agreement.

“Governmental Authority”: any nation, sovereign or government, any state or other political
subdivision thereof, any agency, authority or instrumentality thereof and any entity or authority exercising executive,
legislative, taxing, judicial, regulatory or administrative functions of or pertaining to government, including any central
bank, stock exchange, regulatory body, arbitrator, public sector entity, supranational entity (including the European
Union and the European Central Bank) and any selfregulatory organization (including the National Association of
Insurance Commissioners).

“Indemnified First Lien Person”: as defined in Section 5.1.

“Initial First Lien Purchase Agreement”: as defined in the recitals hereto.

“Initial Second Lien Credit Agreement”: as defined in the recitals hereto.

“Insolvency Proceeding”: as to any Obligor or Collateral, any of the following:  (a) any case, action or
proceeding before any court or other Governmental Authority or pursuant

6

Case 1:18-cv-10936-JSR   Document 157-5   Filed 01/24/19   Page 79 of 228



7/21/2016 Exhibit 10.7  Intercreditor Agreement  (M0629775.DOC;1)

file:///C:/Users/iadler/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/YCRWIJJF/Intercreditor.htm 7/38

to any Bankruptcy Law relating to bankruptcy, reorganization, arrangement, insolvency, liquidation, receivership,
dissolution, windingup or relief of debtors or enforcement of a mortgage in respect of a vessel, or (b) any general
assignment for the benefit of creditors, composition, marshaling of assets for creditors, or other, similar arrangement in
respect of its creditors generally or any substantial portion of its creditors; in each case in (a) and (b) above, undertaken
under the law of any jurisdiction, including the Bankruptcy Code.

“Junior Adequate Protection Liens”: as defined in Section 6.3(b).

“Lien”: any mortgage, deed of trust, pledge, hypothecation, assignment, charge, deposit arrangement,
encumbrance, easement, lien (statutory or otherwise), security interest or other security arrangement and any other
preference, priority or preferential arrangement of any kind or nature whatsoever, including any conditional sale contract
or other title retention agreement, the interest of a lessor under a capital lease and any synthetic or other financing lease
having substantially the same economic effect as any of the foregoing.

“Maximum First Lien Principal Amount”: the sum of (a) $16,500,000, plus (b) amounts in respect of
interest, fees, costs and premium (if any), in each case above accruing in respect of or attributable to, but only accruing
in respect of or attributable to, the aggregate principal amount of the First Lien Obligations at any one time not to exceed
the amount referred to in clause (a) above, in each case that have been paid inkind or capitalized.

“New First Lien Agent”: as defined in Section 4.5(a).

“New First Lien Documents”: as defined in Section 4.5(a).

“New First Lien Obligations”: as defined in Section 4.5(a).

“New Second Lien Agent”: as defined in Section 4.5(b).

“New Second Lien Documents”: as defined in Section 4.5(b).

“New Second Lien Obligations”: as defined in Section 4.5(b).

“Obligations”: with respect to any Obligor, all amounts, obligations, liabilities, covenants and duties of
every type and description owing by such Obligor to any Secured Creditor arising out of, under, or in connection with,
any agreement, whether direct or indirect (regardless of whether acquired by assignment), absolute or contingent, due or
to become due, whether liquidated or not, now existing or hereafter arising and however acquired, and whether or not
evidenced by any instrument or for the payment of money (including all interest, fees, and charges whether or not
accruing after the filing of any Insolvency Proceeding with respect to any Obligations, whether or not a claim for such
postfiling or postpetition interest, fees, and charges is allowed or allowable in any such proceeding), including all other
fees, expenses (including fees, charges and disbursement of counsel), interest, commissions, charges, costs,
disbursements, indemnities and reimbursement of amounts paid and other sums chargeable to such Obligor under any
agreement.
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“Obligor”: each Borrower, each Credit Party and each other Person that is liable on or in respect of the
First Lien Obligations or Second Lien Obligations or that has granted or purported to grant a Lien on any assets as
Collateral to secure the First Lien Obligations or Second Lien Obligations, together with such Person’s successors and
assigns, including a receiver, trustee or debtorinpossession on behalf of such Person.

“Party”: a party to this Agreement (other than the Obligors).

“Permitted Second Lien Disposition” shall mean a Disposition (excluding any collection of any
Collateral consisting of an obligation) of any Collateral in connection with an Enforcement Action by the Second Lien
Creditor after the expiration of the Standstill Period and subject to the terms of Section 3.1 of this Agreement, which
Disposition is commercially reasonable in all respects and undertaken on an arm’s length basis with parties that are not
Affiliates of any of the Second Lien Creditor.

“Person”: an individual, partnership, corporation (including a business trust and a public benefit
corporation), joint stock company, estate, association, firm, enterprise, trust, limited liability company, unincorporated
association, joint venture, other entity or Governmental Authority.

“Pledged Collateral”: any Collateral in the possession or control (as defined in Section 3.3) of the First
Lien Agent or the Second Lien Creditor.

“Proceeds”: (a) all “proceeds,” as defined in Article 9 of the UCC, of the Collateral, and (b) whatever
is recovered when any Collateral is sold, exchanged, collected or  Disposed of, whether voluntarily or involuntarily,
including any additional or replacement Collateral provided during any Insolvency Proceeding and any payment or
property received in an Insolvency Proceeding on account of, or from, Collateral, an interest in Collateral or the value of
any Collateral.

“Purchase Date”: as defined in Section 5.2.

“Purchase Event”: as defined in Section 5.1.

“Purchase Notice”: as defined in Section 5.2.

“Purchase Obligations”: as defined in Section 5.1.

“Purchase Price”: as defined in Section 5.3.

“Recovery”: as defined in Section 6.8.

“Refinance”: in respect of any First Lien Obligations or Second Lien Obligations or the commitments
related thereto, to refinance, replace, refund, or repay, or to issue other Obligations or commitments in exchange or
replacement for such Obligations or commitments relating thereto (whether or not fully utilized) in whole or in part,
whether with the same or different lenders, agents, or arrangers. “Refinanced” and “Refinancing” have correlative
meanings.
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“Release Documents”: termination statements, releases, and other documents reasonably necessary or
advisable to release, release of record, or evidence the release of a Lien or of a guaranty obligation in connection with
the disposition of Stock of an Obligor.

“Requisite Second Lien Creditor”: Second Lien Creditor holding more than 50% of the outstanding
principal balance of the Second Lien Loans.

“Second Lien Collateral Documents”: the “Collateral Documents” as defined in the Second Lien
Credit Agreement, and any other documents or instruments granting or purporting to grant a Lien on real or personal
property to secure a Second Lien Obligation or granting rights or remedies with respect to such Liens.

“Second Lien Credit Agreement”: (a) the Initial Second Lien Credit Agreement and (b) each loan or
credit agreement evidencing any replacement, substitution, renewal, or initial or subsequent Refinancing of the
Obligations under the Second Lien Credit Agreement, in each case as the same may be amended, amended and
restated, supplemented, modified, replaced, substituted or renewed from time to time or Refinanced in accordance with
the terms of this Agreement.

“Second Lien Creditor”: as defined in the recitals hereto.

“Second Lien Default”: any “Event of Default” or similar term, as such term is defined under the
Second Lien Documents.

“Second Lien Default Notice”: with respect to any Second Lien Default, a written notice from the
Second Lien Creditor to the First Lien Agent, with a copy to the Obligors, stating that such notice is a “Second Lien
Default Notice,” indicating that such Second Lien Default has occurred, and describing such Second Lien Default in
reasonable detail.  

“Second Lien Documents”: the Second Lien Credit Agreement, all Transaction Documents (as such
term is defined in the Second Lien Credit Agreement) and all other agreements, instruments and other documents at any
time executed or delivered by any Obligor or any other Person with, to or in favor of the Second Lien Creditor in
connection therewith or related thereto, including such documents evidencing successive Refinancings of the Second Lien
Obligations, in each case, as the same may be amended, amended and restated, supplemented, modified, replaced,
substituted or renewed from time to time.

“Second Lien Loans”: the loans or advances outstanding under the Second Lien Documents.

“Second Lien Obligations”: all Obligations of the Obligors under (a) the Second Lien Credit
Agreement and the other Second Lien Documents, (b) the guaranties under the Second Lien Documents, or (c) any
other agreement or instrument granting or providing for the perfection of a Lien securing any of the foregoing.
 Notwithstanding any other provision hereof, the term “Second Lien Obligations” will include accrued interest, fees,
costs, and other charges incurred under the Second Lien Credit Agreement and the other Second Lien Documents,
whether incurred before or after the commencement of an Insolvency Proceeding, and whether or not allowed or
allowable in an Insolvency Proceeding. To the extent that any payment with
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1.2

respect to the Second Lien Obligations (whether by or on behalf of any Obligor, as proceeds of security, enforcement of
any right of setoff or recoupment, or otherwise) is declared to be fraudulent or preferential in any respect, set aside,
avoided, or required to be paid to a debtor in possession, trustee, receiver, or similar Person, then the obligation or part
thereof originally intended to be satisfied will be deemed to be reinstated and outstanding as if such payment had not
occurred.

“Secured Creditors”: the First Lien Creditors and the Second Lien Creditor, or any of them.

“Senior Adequate Protection Liens”: as defined in Section 6.2.

“Standstill Period”: the period commencing on the date of a Second Lien Default and ending upon the
date which is the earlier of (a) 120 days after the First Lien Agent has received a Second Lien Default Notice with
respect to such Second Lien Default and (b) the date on which the Discharge of First Lien Obligations shall have
occurred; provided that in the event that as of any day during such 120 days, no Second Lien Default is continuing, then
the Standstill Period shall be deemed not to have commenced.

“Stock”: all shares of capital stock (whether denominated as common stock or preferred stock), equity
interests, beneficial, partnership or membership interests, joint venture interests, participations or other ownership or
profit interests in or equivalents (regardless of how designated) of or in a Person (other than an individual), whether
voting or nonvoting.

“UCC”: the Uniform Commercial Code of any applicable jurisdiction and, if the applicable jurisdiction
shall not have any Uniform Commercial Code, the Uniform Commercial Code as in effect in the State of New York.

“Voting Stock”: Stock of any Person having ordinary power to vote in the election of members of the
board of directors, managers, trustees or other controlling Persons of such Person (irrespective of whether, at the time,
Stock of any other class or classes of such entity shall have or might have voting power by reason of the occurrence of
any contingency).

Certain Matters of Construction.  Unless otherwise stated or the context clearly requires otherwise:
(a) references to the First Lien Agent will refer to the First Lien Agent acting on behalf of itself and on behalf of
all of the other First Lien Creditors; (b) definitions of terms apply equally to the singular and plural forms;
pronouns will include the corresponding masculine, feminine, and neuter forms; (c) “will” and “shall” have the
same meaning; (d) in computing periods from a specified date to a later specified date, (i) the words “from” and
“commencing on” (and the like) mean “from and including,” (ii) the words “to,” “until” and “ending on” (and the
like) mean “to but excluding” and (iii) the word “through” means “to and including”; (e) except as otherwise
provided in this Agreement, any action permitted under this Agreement may be taken at any time and from time
to time; (f) all indications of time of day mean New York City time; (g) “including” means “including, but not
limited to”; (h) “A or B” means “A or B or both”; (i) references to a statute refer to the statute and all regulations
promulgated under or implementing the statute as in effect at the relevant time, references to a specific provision
of a statute or regulation include successor provisions; (j) references to a
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Section 2.

2.1

2.2

2.3

section of the Bankruptcy Code also refer to any similar provision of other Bankruptcy Law; (k) references to
an agreement (including this Agreement) refer to the agreement as the same may be amended, supplemented or
modified at the relevant time; (l) references to a Governmental Authority include any successor Governmental
Authority; (m) section references refer to sections of this Agreement, references to numbered sections refer to all
included sections (for example, a reference to Section 6 also refers to Sections 6.1, 6.1(a), etc.), and references
to a section or article in an agreement, statute, or regulation include successor and renumbered sections and
articles of that or any successor agreement, statute, or regulation; (n) references to a Person include the Person’s
permitted successors and assigns; (o) “herein,” “hereof,” “hereunder,” and words of similar import refer to this
Agreement in its entirety and not to any particular provision; and (p) “asset” and “property” have the same
meaning and refer to both real and personal, tangible and intangible assets and property, including cash,
securities, accounts, and general intangibles, wherever located.

Security Interests; Priorities.

Priorities.  Each Secured Creditor hereby acknowledges that other Secured Creditors have been granted
Liens upon the Collateral to secure their respective Obligations.  A Lien on Collateral securing or purporting to
secure any First Lien Obligation will at all times be senior and prior in all respects to a Lien on such Collateral
securing or purporting to secure any Second Lien Obligation, and a Lien on Collateral securing or purporting to
secure any Second Lien Obligation will at all times be junior and subordinate in all respects to a Lien on such
Collateral securing or purporting to secure any First Lien Obligation.  

No Alteration of Priority.  Except as otherwise expressly provided herein, the priority of the Liens
securing the First Lien Obligations, and the rights and obligations of the Parties under this Agreement, will remain
in full force and effect irrespective of  (a) how a Lien was acquired (whether by grant, possession, statute,
operation of law, subrogation, judgment or otherwise), (b) the time, manner, or order of the grant, attachment,
filing, recordation, or perfection of a Lien, (c) any conflicting provision of the UCC or other applicable law, (d)
any defect or deficiencies in, or nonperfection (including any failure to perfect or lapse in perfection), setting
aside, recharacterization, or avoidance of, any Lien or a First Lien Document or a Second Lien Document, (e)
the modification, subordination or recharacterization of a First Lien Obligation or a Second Lien Obligation, (f)
the modification of a First Lien Document or the modification of a Second Lien Document, (g) the voluntary (to
the extent not prohibited by the First Lien Documents or the Second Lien Documents) or involuntary
subordination of a Lien on Collateral securing a First Lien Obligation to a Lien securing another obligation of an
Obligor or other Person, (h) the exchange of a security interest in any Collateral for a security interest in other
Collateral, (i) the commencement of an Insolvency Proceeding, or (j) any other circumstance whatsoever,
including a circumstance that might be a defense available to, or a discharge of, an Obligor in respect of a First
Lien Obligation or a Second Lien Obligation or holder of such Obligation and notwithstanding any conflicting
terms or conditions which may be contained in any of the Documents.

Perfection; Contesting Liens.  Except as provided in Section 3.3 as between the First Lien Creditors and
Second Lien Creditor, (a) the First Lien Agent will be solely responsible for perfecting and maintaining the
perfection of its Liens on the First Lien Collateral, and (b) the
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2.4

Second Lien Creditor will be solely responsible for perfecting and maintaining the perfection of its Liens on the
Second Lien Collateral.  This Agreement is intended solely to govern the respective Lien priorities as between
the First Lien Creditors and the Second Lien Creditor and does not impose on the First Lien Creditors or the
Second Lien Creditor any obligations in respect of the disposition of Proceeds of foreclosure on any Collateral
that would conflict with a prior perfected claim in favor of another Person, an order or decree of a court or other
Governmental Authority, or applicable law.  The First Lien Agent and the First Lien Creditors will have no
liability to the Second Lien Creditor for (and the Second Lien Creditor hereby waives any claim arising from)
any action or inaction by a First Lien Creditor with respect to any First Lien Document, First Lien Obligations or
Collateral, including (1) the maintenance, preservation, or collection of the First Lien Obligations or any
Collateral, and (2) the foreclosure upon, or the sale, liquidation, maintenance, preservation, or other disposition
of, any Collateral, including any such action or inaction that results in a default or event of default under the
Second Lien Documents.  The First Lien Agent will not have by reason of this Agreement or any other
document a fiduciary relationship with any First Lien Creditor or the Second Lien Creditor, and the Second Lien
Creditor will not have by reason of this Agreement or any other document a fiduciary relationship with any First
Lien Creditor. The parties recognize that the interests of the First Lien Agent and the Second Lien Creditor may
differ, and the First Lien Agent may act in its own interest or in the interest of the First Lien Creditors without
taking into account the interests of the Second Lien Creditor.  The First Lien Agent will not contest, or support
any Person in contesting, directly or indirectly, in any proceeding (including an Insolvency Proceeding) the
validity, enforceability, perfection, characterization or priority of any Lien securing or purportedly securing a
Second Lien Obligation.  The Second Lien Creditor will not contest, or support any Person in contesting,
directly or indirectly, in any proceeding (including an Insolvency Proceeding) the validity, enforceability,
perfection, characterization or priority of any Lien securing or purportedly securing a First Lien Obligation.
 Nothing in this Agreement shall be construed to (x) prevent or impair the rights of any Secured Creditor to
enforce this Agreement, or (y) waive any default or event of default under the Second Lien Transaction
Documents resulting from the incurrence of First Lien Loans under the First Lien Transaction Documents with a
principal amount in excess of the Maximum First Lien Principal Amount.  

Payment Over; Application of Proceeds of Collateral.  Until the Discharge of First Lien Obligations,
whether or not an Insolvency Proceeding has commenced and without regard to whether the First Lien
Creditors have exhausted all of their remedies against the Obligors under the First Lien Documents or otherwise,
any Collateral, Distributions in respect thereof or Proceeds thereof received by the Second Lien Creditor,
including any such Collateral constituting Proceeds, or any payment or Distribution, that may be received by the
Second Lien Creditor (a) in connection with the exercise of any right or remedy (including any right of setoff or
recoupment) with respect to the Collateral, (b) in connection with any insurance policy claim or any
condemnation award (or deed in lieu of condemnation) in respect of the Collateral, (c) from the collection or
other Disposition of, or realization on, the Collateral in any Enforcement Action or (except as provided in
Section 6.10) pursuant to any Insolvency Proceeding or (d) in violation of this Agreement, shall be segregated
and held in trust and promptly paid over to the First Lien Agent, for the benefit of the First Lien Creditors, in the
same form as received, with any necessary endorsements.  The First Lien Agent is authorized to make such
necessary endorsements as agent for the Second Lien Creditor.  This authorization is coupled with an interest
and is irrevocable until the Discharge of First Lien Obligations.  All  Collateral and all
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2.5

2.6

Proceeds thereof received after the Discharge of First Lien Obligations shall be segregated and held in trust for
and forthwith paid over, in the kind or funds and currency received, to the Second Lien Creditor for application
to the Second Lien Obligations (unless otherwise required by law or court order) and, after the Discharge of
Second Lien Obligations, to whomever may be lawfully entitled thereto.

Release of Collateral Upon Enforcement Action or Permitted Sale or Disposition.  If the First Lien Agent
releases a Lien on all or any portion of the Collateral in connection with:  (a) an Enforcement Action, (b) a sale in
the ordinary course pursuant to Section 363 of the Bankruptcy Code or other Bankruptcy Law, the entry of an
order of the Bankruptcy Court pursuant to Section 363 of the Bankruptcy Code or any other analogous
Bankruptcy Law, or in connection with the confirmation of a plan of reorganization or arrangement in any
Insolvency Proceeding, or (c) a Disposition of any Collateral other than pursuant to an Enforcement Action
(whether or not there is an Event of Default under the First Lien Documents), then any Lien of the Second Lien
Creditor on such Collateral will be, except as otherwise provided below, automatically and simultaneously
released to the same extent, and the Second Lien Creditor will be deemed to have consented under the Second
Lien Documents to such transaction free and clear of the Second Lien Creditor’s security interest (it being
understood that the Second Lien Creditor shall still, subject to the terms of this Agreement, have a security
interest with respect to the Proceeds of such Collateral except to the extent applied to First Lien Obligations)
and to have waived the provisions of the Second Lien Documents to the extent necessary to permit such
transaction and will promptly execute and deliver to the First Lien Agent such Release Documents as the First
Lien Agent requests to effectively release or confirm the release of such Lien of the Second Lien Creditor and
take such further actions as the First Lien Agent shall reasonably require in order to release or terminate the
Second Lien Creditor’s Liens on such Collateral (or release any applicable Obligor, including any Obligor that is
an issuer of the equity that is the subject of such transaction and any subsidiary thereof); provided that such
release will not occur without the consent of the Second Lien Creditor for (x) an Enforcement Action, as to any
Collateral the net cash Proceeds of the Disposition of which will not be applied to permanently repay (or
otherwise reduce in the case of a “credit bid”) the First Lien Obligations or any DIP Financing, (y) a Disposition
(other than a Disposition described in (a) or (b) above), if the Disposition is prohibited by a provision of the
Second Lien Credit Agreement other than solely as the result of the existence of a default or event of default
under the Second Lien Documents or (z) a release in connection with any matter described in clause (b) above,
if pursuant to court order, (i) the Liens of the Second Lien Creditor would not attach to the net Proceeds of the
Disposition with the same priority and validity as the Liens held by the Second Lien Creditor on such Collateral,
with the Liens remaining subject to the terms of this Agreement, or (ii) the net Proceeds of a Disposition of
Collateral received by First Lien Agent in excess of those necessary to achieve the Discharge of First Lien
Obligations would not be distributed in accordance with the UCC and applicable law.

Power of Attorney.  The Second Lien Creditor hereby appoints the First Lien Agent and any officer or
agent of the First Lien Agent, with full power of substitution, as its true and lawful attorneyinfact with full power
and authority in the place and stead of the Second Lien Creditor or in the First Lien Agent’s own name, in the
First Lien Agent’s discretion to take any action and to execute any and all documents and instruments that may
be reasonable and appropriate for the purpose of carrying out the terms of Section 2.5, including any
endorsements
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2.7

2.8

2.9

2.10

(a)

or other instruments of transfer or release; provided, that the First Lien Agent shall not be permitted to provide
any consent described in the proviso to Section 2.5 which is required of the Second Lien Creditor. This
appointment is coupled with an interest and is irrevocable until the Discharge of First Lien Obligations or such
time as this Agreement is terminated in accordance with its terms.  No Person to whom this power of attorney is
presented, as authority for the First Lien Agent (or any officer or agent of the First Lien Agent) to take any
action or actions contemplated hereby, shall be required to inquire into or seek confirmation from the Second
Lien Creditor as to the authority of the First Lien Agent (or any such officer or agent) to take any action
described herein, or as to the existence of or fulfillment of any condition to this power of attorney, which is
intended to grant to the First Lien Agent (or any officer or agent of the First Lien Agent) the authority to take
and perform the actions contemplated herein.  

Waiver.  Each of the Secured Creditors (a) waives any and all notice of the creation, renewal, extension
or accrual of any of the Obligations under the Documents and notice of or proof of reliance by the Secured
Creditors upon this Agreement and protest, demand for payment or notice except to the extent otherwise
specified herein and (b) acknowledges and agrees that the other Secured Creditors have relied upon the Lien
priority and other provisions hereof in entering into the Documents and in making funds available to the
Borrower thereunder.

Notice of Interest In Collateral.  This Agreement is intended, in part, to constitute an authenticated
notification of a claim by each Secured Creditor to the other Secured Creditors of an interest in the Collateral in
accordance with the provisions of Sections 9611 and 9621 of the UCC.

New Liens.   So long as the Discharge of First Lien Obligations shall not have occurred, the parties
hereto agree that no additional Liens shall be granted or permitted on any asset of any Borrower or any other
Obligor to secure any Second Lien Obligation unless, subject to the terms of this Agreement, immediately after
giving effect to such grant or concurrently therewith, a senior and prior Lien shall be granted on such asset to
secure the First Lien Obligations.  So long as the Discharge of Second Lien Obligations shall not have occurred,
the parties hereto agree that no additional Liens shall be granted or permitted on any asset of any Borrower or
any other Obligor to secure any First Lien Obligation unless, subject to the terms of this Agreement, immediately
after giving effect to such grant or concurrently therewith, a junior and subordinated Lien shall be granted on
such asset to secure the Second Lien Obligations.  To the extent that the foregoing provisions of this Section are
not complied with for any reason, without limiting any other rights and remedies available to the First Lien Agent
or the First Lien Creditors, the Second Lien Creditor agrees that any amounts received by or distributed to any
of them pursuant to or as a result of Liens granted in contravention of this Section 2.9 shall be subject to the
terms of this Agreement, including the turnover provisions of Section 2.4.

Similar Liens and Agreements.  The Parties intend that the Collateral securing all or any portion of the
First Lien Obligations and the Collateral securing the Second Lien Obligations be identical.  Accordingly, subject
to the other provisions of this Agreement, the Parties will use commercially reasonable efforts to cooperate:

to determine, upon the reasonable written request of the First Lien Agent or the Second Lien Creditor,
the specific assets included in the Collateral securing their
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(b)

(c)

Section 3.

3.1

(a)

respective Obligations, the steps taken to perfect the Liens thereon and the identity of the Obligors;

to make the forms, documents, and agreements creating or evidencing the Liens of the Secured
Creditors in the Collateral materially the same, other than with respect to the relative priority of the Liens created
or evidenced thereunder, the identity of the Secured Creditors benefitted thereby and other matters
contemplated by this Agreement; and

to provide that any Lien obtained by any Secured Creditor in respect of any judgment obtained in
respect of any Obligations shall be subject in all respects to the terms of this Agreement.

Enforcement of Security.

Exercise of Remedies against Collateral.

Subject to subsection (b) below, until the Discharge of First Lien Obligations, the First Lien
Creditors will have the exclusive right to (1) commence and maintain Enforcement Actions (including the rights to setoff
or “credit bid” their debt), (2) subject to Section 2.5, make determinations regarding the release or disposition of, or
restrictions with respect to, the Collateral, and (3) otherwise enforce the rights and remedies of a secured creditor under
the UCC and other applicable law and the Bankruptcy Laws of any applicable jurisdiction in such order and in such
manner as the First Lien Creditors may determine in their sole discretion without consulting with or obtaining the consent
of the Second Lien Creditor and regardless of whether any such exercise is adverse to the interests of the Second Lien
Creditor, except as otherwise required pursuant to the UCC and other applicable law, subject to the relative priorities
described in Section 2.1.  In conducting any public or private sale under the UCC, 10 days’ notice shall be deemed to
be commercially reasonable notice.  The First Lien Agent and the other First Lien Creditors may take Enforcement
Actions pursuant to the provisions of the First Lien Documents and applicable law, all in such manner as they may
determine in the exercise of their sole discretion. Such Enforcement Actions may include the rights of an agent appointed
by them to sell or otherwise dispose of Collateral upon foreclosure, to incur expenses in connection with such sale or
disposition, and to exercise all the rights and remedies of a secured creditor under the UCC and of a secured creditor
under the Bankruptcy Laws of any applicable jurisdiction.  Except as provided in this Section 3.1 and Section 3.2
below, notwithstanding any rights or remedies available to a Second Lien Creditor under any of the Second Lien
Documents, applicable law or otherwise, a Second Lien Creditor shall not take any Enforcement Action.  Until the
Discharge of First Lien Obligations, each Second Lien Creditor (1) shall not take any action that would hinder any
exercise of remedies or the taking of any Enforcement Action under the First Lien Documents, and (2) waives any right it
may have as a junior lien creditor or otherwise to object to the manner in which the First Lien Agent or the First Lien
Creditors may seek to take any Enforcement Action (including any right to object to a First Lien Creditor accepting any
Collateral in full or partial satisfaction of First Lien Obligations under Section 9620 of the UCC or any applicable law in
Canada), regardless of whether any action or omission by or on behalf of the First Lien Agent and the First Lien
Creditors is adverse to the interest of the Second Lien Creditor.
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(b)

3.2

3.3

Notwithstanding the preceding Section 3.1(a), Second Lien Creditor may commence and may
continue an Enforcement Action with respect to a Second Lien Default only if: (1) the Standstill Period with respect
thereto shall have elapsed; (2) the First Lien Agent is not then pursuing with commercially reasonable diligence an
Enforcement Action with respect to all or a material portion of the Collateral (which would include the notification of
account debtors to make payments to the First Lien Agent or its agents and exercising dominion over any cash or
security accounts of any Obligor) or attempting with commercially reasonable diligence to vacate any stay or prohibition
against such exercise; (3) any acceleration of the Second Lien Obligations has not been rescinded; and (4) the applicable
Obligor is not then a debtor in an Insolvency Proceeding.

Permitted Actions.  Notwithstanding Section 3.1(a), a Second Lien Creditor may (a) file a proof of claim
or statement of interest, vote on a plan of reorganization (including a vote to accept or reject a plan of partial or
complete liquidation, reorganization, arrangement, composition, or extension), and make other filings, arguments,
and motions, with respect to the Second Lien Obligations and the Collateral in any Insolvency Proceeding
commenced by or against any Obligor; (b) take action to create, perfect, preserve, or protect (but not enforce)
its Lien on the Collateral, so long as such actions are not adverse to the priority status in accordance with this
Agreement of Liens on the Collateral securing the First Lien Obligations or the First Lien Creditors’ rights to
exercise remedies or otherwise not in accordance with this Agreement; (c) file necessary pleadings in opposition
to a claim objecting to or otherwise seeking the disallowance of a Second Lien Obligation or a Lien securing the
Second Lien Obligation; (d) join (but not exercise any control over) a judicial foreclosure or Lien enforcement
proceeding with respect to the Collateral initiated by the First Lien Agent, to the extent that such action could not
reasonably be expected to interfere materially with the Enforcement Action, but the Second Lien Creditor may
not receive any Proceeds thereof unless expressly permitted herein; (e) bid for or purchase Collateral at any
public, private, or judicial foreclosure upon such Collateral initiated by any First Lien Creditor, or any sale of
Collateral during an Insolvency Proceeding; provided that such bid may not include a “credit bid” in respect of
any Second Lien Obligations unless the net cash Proceeds of such bid are otherwise sufficient to cause the
Discharge of First Lien Obligations and are applied to cause the Discharge of the First Lien Obligations, in each
case, at the closing of such bid; (f) accelerate any Second Lien Obligations in accordance with the provisions of
the Second Lien Documents; and (g) seek adequate protection during an Insolvency Proceeding to the extent
expressly permitted by Section 6, in the case of each of clauses (a) through (g) in a manner not inconsistent with
the other terms of this Agreement.   Except as expressly provided for herein, (1) no provision hereof shall be
construed to prohibit the payment by a Borrower of regularly scheduled principal, interest and other amounts
owed in respect of the Second Lien Obligations so long as the receipt thereof is not the direct or indirect result
of any Enforcement Action, and (2) unless and until the Discharge of the First Lien Obligations shall have
occurred, the sole right of the Second Lien Creditor with respect to the Collateral is to hold a lien on the
Collateral pursuant to the Second Lien Collateral Documents for the period and to the extent granted therein and
to receive a share of the Proceeds thereof, if any, after the Discharge of the First Lien Obligations shall have
occurred.

Collateral In Possession.  
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(a)

(b)

(c)

(d)

(e)

If the First Lien Agent has any Pledged Collateral in its possession or control, then, subject to
Section 2.1 and this Section 3.3, the First Lien Agent will possess or control such Pledged Collateral as
bailee or agent for perfection for the benefit of the Second Lien Creditor as secured party, so as to
satisfy the requirements of sections 8106(d)(3), 8301(a)(2), 9313(c) and 9314(a) of the UCC.  The
First Lien Agent will have no obligation to any First Lien Creditor or Second Lien Creditor to ensure
that any Pledged Collateral is genuine or owned by any of the Obligors or to preserve rights or benefits
of any Person except as expressly set forth in this Section 3.3.  In this Section 3.3, “control” has the
meaning given that term in sections 8106 and 9314 of the UCC.

The duties or responsibilities of the First Lien Agent under this Section 3.3 will be limited solely to
possessing or controlling the applicable Pledged Collateral as bailee or agent for perfection in
accordance with this Section 3.3 and delivering such Pledged Collateral upon a Discharge of First Lien
Obligations, as provided in subsection (e) below.  The First Lien Agent makes no representation or
warranty as to whether the provisions of this Section 3.3 are sufficient to perfect the security interest in
any Collateral in which the First Lien Agent has such possession or control.

If the Second Lien Creditor has any Pledged Collateral in its possession or control, then, subject to
Section 2.1 and this Section 3.3, the Second Lien Creditor will promptly notify the First Lien Agent of
its possession or control of such Pledged Collateral and if requested by the First Lien Agent, deliver or
transfer such Pledged Collateral in its possession or control, together with any necessary endorsements
(which endorsements will be without recourse and without any representation or warranty), to the First
Lien Agent in such manner as the First Lien Agent shall reasonably direct.  Until such delivery or transfer
is complete, the Second Lien Creditor shall possess or control such Pledged Collateral as bailee or
agent for perfection for the benefit of the First Lien Agent as secured party, so as to satisfy the
requirements of sections 8106(d)(3), 8301(a)(2), 9313(c) and 9314(a) of the UCC. The Second
Lien Creditor will have no obligation to any First Lien Creditor to ensure that any Pledged Collateral is
genuine or owned by any of the Obligors or to preserve rights or benefits of any Person except as
expressly set forth in this Section 3.3.  The First Lien Agent hereby waives and releases the Second Lien
Creditor from all claims and liabilities arising out of the Second Lien Creditor’s role under this Section
3.3(c) as bailee or agent with respect to any Pledged Collateral. The Second Lien Creditor makes no
representation or warranty as to whether the provisions of this Section 3.3(c) are sufficient to perfect the
security interest in any Collateral in which the Second Lien Creditor has such possession or control.

The duties or responsibilities of the Second Lien Creditor under this Section 3.3 will be limited solely
to possessing or controlling the Pledged Collateral as bailee or agent for perfection in accordance with
this Section 3.3 and delivering the Pledged Collateral to the First Lien Agent promptly upon the request
by the First Lien Agent therefor.  The Second Lien Creditor makes no representation or warranty as to
whether the provision of this Section 3.3 are sufficient to perfect the security interest in any Collateral in
which the Second Lien Creditor has such possession or control.

Upon the Discharge of First Lien Obligations, First Lien Agent will promptly deliver or transfer
(subject to the terms of any control agreement) control of any
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3.4

3.5

Section 4.

4.1

(a)

Pledged Collateral in its possession or control, together with any necessary endorsements (which
endorsements will be without recourse and without any representation or warranty), first, to the Second
Lien Creditor if any Second Lien Obligations remain outstanding, and second, to the applicable Obligor
or Obligors or, in the case of clauses first and second, as a court of competent jurisdiction may
otherwise direct.

Waiver of Marshalling and Similar Rights.  Until the Discharge of First Lien Obligations, the Second Lien
Creditor, to the fullest extent permitted by applicable law, waives as to the First Lien Agent and each other First
Lien Creditor any requirement regarding, and agrees not to demand, request, plead or otherwise claim the
benefit of, any marshalling, appraisal, valuation or other similar right that may otherwise be available under
applicable law.

Insurance and Condemnation Awards.  Until the Discharge of First Lien Obligations, and subject to the
rights of the Obligors under the First Lien Documents, the First Lien Agent will have the exclusive right to adjust
settlement for any losses covered by an insurance policy covering the Collateral, and to approve an award
granted in a condemnation or similar proceeding (or a deed in lieu of condemnation) affecting the Collateral, and
all proceeds of such policy, award, or deed will be applied in accordance with Section 2.4 and thereafter, if no
Second Lien Obligations are outstanding, to the payment to the owner of the subject property, such other
Person as may be entitled thereto, or as a court of competent jurisdiction may otherwise direct.

Covenants

Amendments to First Lien Documents.

The First Lien Creditors may at any time and from time to time and without consent of or notice
to the Second Lien Creditor, without incurring any liability to the Second Lien Creditor and without impairing or
releasing any rights or obligations hereunder or otherwise, amend, restate, supplement, modify, substitute, renew or
replace any or all of the First Lien Documents; provided that without the consent of the Second Lien Creditor, the First
Lien Creditors shall not amend, restate, supplement, modify, substitute, renew or (except as provided in Section 6.2)
Refinance any or all of the First Lien Documents to (a) directly increase the interest rate margins on the First Lien
Obligations to an amount greater than 300 basis points per annum on a weighted average basis above the applicable
interest rate margins on the First Lien Obligations in effect on the date hereof (excluding, without limitation, fluctuations in
underlying rate indices and imposition of a default rate of 2% per annum), (b) extend the final maturity date of the First
Lien Obligations, (c) restrict the amendment of the Second Lien Documents except as set forth in Section 4.2,
(d) increase the principal portion of the First Lien Obligations in excess of the Maximum First Lien Principal Amount, (e)
modify a mandatory prepayment provision relating to the sale of Vessels in a manner that allows amounts that would
otherwise be required to be used to prepay First Lien Obligations to be retained by the Obligors to an amount greater
than permitted under the Second Lien Documents, or (f) modify a covenant that directly restricts one or more Obligors
from making payments under the Second Lien Documents that would otherwise be permitted under the First Lien
Documents as in effect on the date hereof.
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(b)

4.2

4.3

Notwithstanding any provision contained in the Second Lien Documents to the contrary, the
Obligors, the First Lien Agent and the other First Lien Creditors may at any time and from time to time without the
consent of or notice to the Second Lien Creditor and without violating any Second Lien Document or creating any
Second Lien Default, amend the payment waterfall provisions contained in the First Lien Documents, create or add new
tranches of First Lien Obligations, and/or reallocate all or a portion of the First Lien Obligations to the principal amount
of one or more newly created loan tranches or facilities (which new tranches or facilities shall constitute “First Lien
Obligations” hereunder, subject to the proviso below), each of which (and/or the Liens securing same) may be
contractually senior, junior or pari passu to the then existing or thereafter arising First Lien Obligations (and/or the Liens
securing same) and contain such terms and provisions to be determined and agreed among the Obligors (or any one or
more of them), First Lien Agent, and relevant First Lien Creditors; provided, however, that any such amendments,
creations, additions, reallocations and modifications shall be subject to the limitations set forth in Section 4.1(a).

Amendments to Second Lien Documents.  Until the Discharge of First Lien Obligations has occurred,
and notwithstanding anything to the contrary contained in the Second Lien Documents, the Second Lien Creditor
shall not, without the prior written consent of the First Lien Agent, amend, restate, supplement, modify,
substitute, renew or Refinance any or all of the Second Lien Documents to (a) directly or indirectly increase the
applicable interest rates in respect of the Second Lien Obligations (excluding, without limitation, fluctuations in
underlying rate indices and imposition of a default rate of 2% per annum) by more than 300 basis points per
annum, (b) shorten the maturity or weighted average life to maturity of the Second Lien Obligations, require that
any payment on the Second Lien Obligations be made earlier than the date originally scheduled for such payment
or that any commitment expire any earlier than the date originally scheduled therefor, or add or make more
restrictive any mandatory prepayment, redemption, repurchase, sinking fund or similar requirement, provided
that the prior written consent of the First Lien Agent shall not be required with respect to any modification which
shortens the maturity of the Second Lien Obligations upon the effectiveness of any change made to shorten the
maturity of the First Lien Obligations by an equivalent period, (c) add or modify in a manner adverse to any
Obligor or any First Lien Creditor any covenant, agreement or event of default under the Second Lien
Documents (except to the extent necessary to conform to changes made to the First Lien Documents, excluding
changes related to the first priority status of the First Lien Obligations), (d) restrict the amendment of the First
Lien Documents except as set forth in Section 4.1 or (e) increase the principal amount of the Second Lien
Obligations (other than, subject to clause (a) above, as a result of interest thereon having been paid inkind or
capitalized).

Amendments to Collateral Documents.  If a First Lien Creditor and an Obligor modify a First Lien
Collateral Document, the modification will apply automatically to any comparable provision of a Second Lien
Collateral Document, without the consent of the Second Lien Creditor and without any action by Second Lien
Creditor or any Obligor; provided that no such modification will (a) remove or release the Lien of the Second
Lien Creditor on the Collateral, except to the extent that (1) the release is permitted hereunder and (2) there is a
corresponding release of the Lien of the First Lien Creditors on the Collateral, (b) impose duties on the Second
Lien Creditor without its consent, (c) permit other Liens on the Collateral not permitted under the terms of the
Second Lien Documents other than as provided in Section 6, or
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4.4

4.5

(a)

(b)

(d) by its terms be adverse to the interest of the Second Lien Creditor to a greater extent than the First Lien
Creditors (other than by virtue of their relative priorities and rights and obligations hereunder).

Prepayments.  Without the prior written consent of the First Lien Agent, no Second Lien Creditor will
take, demand or receive from any Obligor any prepayment of principal (whether optional, voluntary, mandatory
or otherwise or by redemption, defeasance or other payment or distribution) with respect to any Second Lien
Obligations, except for mandatory prepayments in respect of Dispositions of assets, the issuance or incurrence
of Indebtedness, the issuance of Stock or receipt of capital contributions and the existence of excess cash flow,
in each  case only to the extent expressly permitted by the terms of the First Lien Documents.

Effect of Refinancing.

If the Discharge of First Lien Obligations is being effected through a Refinancing;
provided that (1) the First Lien Agent gives a notice of such Refinancing to the Second Lien Creditor at least 5 Business
Days prior to such Refinancing (except as otherwise provided in Section 6.2) and (2) the credit agreement and the other
documents evidencing such new First Lien Obligations (the “New First Lien Documents”) do not effect an
amendment, supplement or other modification of the terms of the First Lien Obligations in a manner that is prohibited by
Section 4.1, then (A) such Discharge of First Lien Obligations shall be deemed not to have occurred for all purposes of
this Agreement, (B) the indebtedness under such Refinancing and all other obligations under the credit documents
evidencing such indebtedness (the “New First Lien Obligations”) shall be treated as First Lien Obligations for all
purposes of this Agreement, (C) the New First Lien Documents shall be treated as the First Lien Documents and (D) the
agent under the New First Lien Documents (the “New First Lien Agent”) shall be deemed to be the First Lien Agent
for all purposes of this Agreement.  Upon receipt of a notice of Refinancing under the preceding sentence, which notice
shall include the identity of the New First Lien Agent, the Second Lien Creditor shall promptly enter into such documents
and agreements (including amendments or supplements to this Agreement) as the New First Lien Agent may reasonably
request in order to provide to the New First Lien Agent and the holders of the New First Lien Obligations the rights and
powers set forth herein; provided, that the failure of the Second Lien Creditor to enter into such documents and
agreements shall not affect the rights of the party that consummates the Refinancing to rely on and enforce the terms of
this Agreement.  

If the Discharge of Second Lien Obligations is being effected through a Refinancing;
provided that (1) the Second Lien Creditor gives a notice of such Refinancing to the First Lien Agent at least 5 Business
Days prior to such Refinancing and (2) the credit agreement and the other documents evidencing such New Second Lien
Obligations (the “New Second Lien Documents”) do not effect an amendment, supplement or other modification of
the terms of the Second Lien Obligations in a manner that is prohibited by Section 4.2, then (A) such Discharge of
Second Lien Obligations shall be deemed not to have occurred for all purposes of this Agreement, (B) the indebtedness
under such Refinancing and all other obligations under the credit documents evidencing such indebtedness (the “New
Second Lien Obligations”) shall be treated as Second Lien Obligations for all purposes of this Agreement, (C) the
New Second Lien
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(c)

Section 5.

5.1

Documents shall be treated as the Second Lien Documents and (D) any agent under the New Second Lien Documents
(the “New Second Lien Agent”) shall be deemed to be the Second Lien Creditor for all purposes of this Agreement.
 Upon receipt of a notice of Refinancing under the preceding sentence, which notice shall include the identity of the New
Second Lien Agent, the First Lien Agent shall promptly enter into such documents and agreements (including
amendments or supplements to this Agreement) as the New Second Lien Agent may reasonably request in order to
provide to the New Second Lien Agent the rights and powers set forth herein; provided, that the failure of the First Lien
Agent to enter into such documents and agreements shall not affect the rights of the party that consummates the
Refinancing to rely on and enforce the terms of this Agreement.  

By their acknowledgement hereto, Obligors agree to cause the agreement, document or
instrument pursuant to which any New First Lien Agent or any New Second Lien Agent is appointed to provide that the
New First Lien Agent or New Second Lien Agent, as applicable, agrees to be bound by the terms of this Agreement.

Second Lien Creditor’ Purchase Option.

Purchase Option.  If there is (a) an acceleration of the First Lien Obligations in accordance with the First
Lien Purchase Agreement or the First Lien Notes, (b) an Event of Default arising from the failure of a Borrower
to make any payment in respect of principal, interest or fees (other than administrative agency or collateral
agency fees) under the First Lien Purchase Agreement or the First Lien Notes that is not waived by the First
Lien Creditors, within 45 days of its occurrence, or (c) the commencement of an Insolvency Proceeding (each a
“Purchase Event”), then Second Lien Creditor may within 15 Business Days of notice from the First Lien
Agent pursuant to clause (a) or (b) above or within 15 Business Days of the first Purchase Event to occur under
clause (c) above (as the case may be, the “Purchase Deadline”), and not afterwards, purchase all, but not less
than all, of the First Lien Obligations (the “Purchase Obligations”) for the Purchase Price.  Notwithstanding
anything in the First Lien Documents to the contrary, no consent of any Obligor to such purchase shall be
required.  Such purchase will (1) include all principal of, and all accrued and unpaid interest, fees, and expenses
in respect of, all First Lien Obligations, and all other First Lien Obligations, outstanding at the time of purchase,
(2) be made pursuant to an “Assignment” (as such term is defined in the First Lien Purchase Agreement, but
including only those representations and warranties of the Assignor thereunder as are specified in Section 5.6),
whereby the Second Lien Creditor will assume all f Obligations of the First Lien Creditors under the First Lien
Documents, and (3) otherwise be subject to the terms and conditions of this Section 5.  Each First Lien Creditor
will retain all rights to indemnification provided in the relevant First Lien Documents for all claims and other
amounts relating to facts and circumstances relating to such First Lien Creditor’s holdings of the First Lien
Obligations (except to the extent such claims and other amounts were included in the Purchase Price).  No
amendment, modification or waiver following any purchase under this Section 5 of any indemnification provisions
under the First Lien Documents shall be effective as to any First Lien Creditor or any Affiliate or officer, director,
employee or other related indemnified person of such First Lien Creditor (“Indemnified First Lien Person”)
without the prior written consent of such Indemnified First Lien Person, and such indemnification provisions shall
continue in full force and effect for the benefit of the Indemnified First Lien Persons whether or not any First Lien
Documents otherwise remain in
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5.2

(a)

5.3

5.4

effect. Notwithstanding the occurrence of a Purchase Event, the delivery of a Purchase Notice or the existence
or operation of the terms in this Section 5, the First Lien Creditors may take or refrain from taking any
Enforcement Action at any time; provided, that following the delivery of a Purchase Notice, the First Lien
Creditors may only take an Enforcement Action to the extent set forth in Section 5.2(b).

Purchase Notice.

The Second Lien Creditor will deliver a written notice (the “Purchase Notice”) to the First Lien
Agent no later than three Business Days before the Purchase Deadline that (1) is signed by the Second Lien Creditor,
(2) states that it is a Purchase Notice under this Section 5, (3) states that the Second Lien Creditor is irrevocably
electing to purchase, in accordance with this Section 5, all of the Purchase Obligations, and (4) designates a purchase
date (the “Purchase Date”) on which the purchase will occur, that is not later than the Purchase Deadline. A Purchase
Notice will be ineffective if it is received by the First Lien Agent after the occurrence giving rise to the Purchase Event is
waived, cured, or otherwise ceases to exist.

(b)  Upon the First Lien Agent’s receipt of an effective Purchase Notice conforming to this Section 5.2,
the Second Lien Creditor will be irrevocably obligated to purchase, and the First Lien Creditors will be irrevocably
obligated to sell, the First Lien Obligations in accordance with and subject to this Section 5.  If so instructed by the
Second Lien Creditor in the Purchase Notice, the First Lien Creditors shall not complete any Enforcement Action (other
than (1) the exercise of control over any Obligor’s deposit or securities accounts, (2) the collection of proceeds of
accounts and payment intangibles, and (3) Enforcement Actions taken under Exigent Circumstances), as long as the
purchase and sale of the First Lien Obligations provided for in this Section 5 shall have closed, and the First Lien
Creditors shall have received payment in full of the First Lien Obligations as provided for in Section 5.3, in each case by
the date designated as the Purchase Date in the Purchase Notice.  

Purchase Price.  The purchase price (“Purchase Price”) for the Purchase Obligations will equal the sum
of (a) the principal amount of all loans, advances, or similar extensions of credit included in the Purchase
Obligations, and all accrued and unpaid fees  and interest thereon through the Purchase Date, (b) all accrued and
unpaid fees, expenses, indemnities, and other amounts owed to the First Lien Creditors under the First Lien
Documents on the Purchase Date, and (c) amounts according to the good faith estimate of the First Lien Agent
of contingent obligations in respect of claims which are known to the First Lien Agent or First Lien Creditors and
which are reasonably expected by the First Lien Agent to require the making of a payment under the First Lien
Documents.  

Purchase Closing.  On the Purchase Date, the Second Lien Creditor will (a) execute and deliver the
Assignment, (b) pay the Purchase Price to First Lien Agent by wire transfer of immediately available funds, and
(c) execute and deliver to the First Lien Agent a waiver and release of, and covenant not to sue in respect of, all
claims arising out of this Agreement, the relationship between the First Lien Creditors and the Second Lien
Creditor in connection with First Lien Documents and the Second Lien Documents, and the transactions
contemplated hereby as a result of exercising the purchase option contemplated by this Section 5.
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5.5

5.6

(a)

Section 6.

6.1

Actions After Purchase Closing.  Promptly after the closing of the purchase of all Purchase Obligations,
the First Lien Agent will distribute the Purchase Price to the First Lien Creditors in accordance with the terms of
the First Lien Documents. The First Lien Agent shall promptly turn over all possessory collateral to the Second
Lien Creditor.  After the closing of the purchase of all Purchase Obligations, the Second Lien Creditor may
request that First Lien Agent immediately resign as administrative agent and, if applicable, collateral agent under
the First Lien Transaction Documents, and First Lien Agent will immediately resign if so requested.  Upon such
resignation, a new administrative agent and, if applicable, a new collateral agent will be elected or appointed in
accordance with the First Lien Transaction Documents.

No Recourse or Warranties; Defaulting Creditors.

The First Lien Creditors will be entitled to rely on the statements, representations, and warranties
in the Purchase Notice without investigation, even if the First Lien Creditors are notified that any such statement,
representation, or warranty is not or may not be true.

(b)  The purchase and sale of the Purchase Obligations under this Section 5 will be without recourse and
without any representation or warranty whatsoever by the First Lien Creditors, except that the First Lien Creditors shall
represent and warrant that on the Purchase Date, immediately before giving effect to the purchase, (i) the First Lien
Creditors own the Purchase Obligations free and clear of all Liens, (ii) the principal of and accrued and unpaid interest
on the First Lien Obligations, and the fees and expenses thereof, are as stated in the assignment agreement and (iii) each
First Lien Creditor has the full right and power to assign its First Lien Obligations and such assignment has been duly
authorized by all necessary corporate action by such First Lien Creditor.

The obligations of the First Lien Creditors to sell their respective Purchase Obligations under this Section
5 are several and not joint and several. If a First Lien Creditor breaches its obligation to sell its Purchase Obligations
under this Section 5 (a “Defaulting Creditor”), no other First Lien Creditor will be obligated to purchase the Defaulting
Creditor’s Purchase Obligations for resale to the holders of the Second Lien Obligations.  A First Lien Creditor that
complies with this Section 5 will not be in default of this Agreement or otherwise be deemed liable for any action or
inaction of any Defaulting Creditor, provided that nothing in this subsection (c) will affect the Second Lien Creditor’s
obligation to purchase all of the Purchase Obligations.

(d)  Each Obligor hereby consents to any assignment effected to the Second Lien Creditor pursuant to
this Section 5.

Bankruptcy Matters.

Bankruptcy.  This Agreement shall be applicable both before and after the filing of any petition by or
against any Obligor under the Bankruptcy Code or the commencement of any other Insolvency Proceeding and
all converted or succeeding cases in respect thereof.  The relative rights of the First Lien Creditors and the
Second Lien Creditor in respect of any Collateral or Proceeds thereof shall continue after the filing of such
petition or commencement of
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6.2

such proceeding on the same basis as prior to the date of such filing or commencement of such proceeding.  All
references in this Agreement to any Obligor will include such Person as a debtorinpossession and any receiver,
trustee, trustee in bankruptcy, liquidator or other estate representative for such Person in an Insolvency
Proceeding.  This Agreement is a “subordination agreement” under section 510(a) of the Bankruptcy Code and
shall be enforceable in any Insolvency Proceeding.

PostPetition Financing.  Until the Discharge of First Lien Obligations, if an Insolvency Proceeding has
commenced, no Second Lien Creditor may, directly or indirectly, contest, protest, or object to, and each
Second Lien Creditor will be deemed to have consented to, and hereby consents in advance to, (1) any use,
sale, or lease of “cash collateral” (as defined in section 363(a) of the Bankruptcy Code), and (2) any Borrower
or any other Obligor obtaining DIP Financing if the First Lien Agent consents to such use, sale, or lease, or DIP
Financing; provided that (A) in the case of a DIP Financing, the Second Lien Creditor is not required as a
condition to such DIP Financing to release its Lien on the Collateral as the same may exist at the time of such
DIP Financing, (B) the Second Lien Creditor, may seek adequate protection as permitted by Section 6.3, (C)
the Second Lien Creditor may object to the amount of any DIP Financing if, after taking into account the
principal amount of such DIP Financing (after giving effect to any Refinancing or “rollup” of First Lien
Obligations) on any date, the sum of the then outstanding principal amount of any First Lien Obligations and the
then outstanding principal amount of any DIP Financing (including the unfunded commitments under such DIP
Financing) would exceed the Maximum First Lien Principal Amount, and (D) in the case of a DIP Financing, the
Liens securing such DIP Financing are pari passu with, or superior in priority to, the then outstanding First Lien
Obligations and the Liens securing such First Lien Obligations, respectively.  The Second Lien Creditor further
agree that:  (i) adequate notice to the Second Lien Creditor for such DIP Financing or use of cash collateral shall
be deemed to have been given to the Second Lien Creditor if the Second Lien Creditor receives notice in
advance of the hearing to approve such DIP Financing or use of cash collateral on an interim basis and at least 5
Business Days in advance of the hearing to approve such DIP Financing or use of cash collateral on a final basis,
(ii) such DIP Financing (and any First Lien Obligations) may be secured by Liens on all or a part of the assets of
the Obligors that shall be superior in priority to the Liens on the assets of the Obligors held by any other Person,
(iii) the Second Lien Creditor consent to, and will, subordinate (and will be deemed hereunder to have
subordinated) their Liens (A) to the Liens securing such DIP Financing (the “DIP Liens”) on the same terms
(but on a basis junior to the Liens of the First Lien Creditors) as the Liens of the First Lien Creditors are
subordinated thereto (and such subordination will not alter in any manner the terms of this Agreement), (B) to
any “replacement Liens” or Liens on additional collateral granted to the First Lien Creditors as adequate
protection of their interests in the Collateral (the “Senior Adequate Protection Liens”) and (C) to any
professional fee or other “carveout” agreed to by the First Lien Agent or the other First Lien Creditors and (iv)
any customary “carveout” or other similar administrative priority expense or claim consented to in writing by the
First Lien Agent (or granted pursuant to any order in any Insolvency Proceeding as to which the First Lien Agent
did not object), including, without limitation, break up fees and expense reimbursement in connection with an
auction of any assets of any Obligor to be paid prior to or contemporaneously with the Discharge of First Lien
Obligations, will be deemed for purposes of Section 6.2 to be a use of cash collateral or will otherwise be
deemed consented to by the Second Lien Creditor.  No Second Lien Creditor may, directly or indirectly,
provide or propose, or support any other Person in
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6.3

(a)

(b)

providing or proposing, DIP Financing to an Obligor; provided, that (x) if no First Lien Creditor or Affiliate of a
First Lien Creditor offers to provide DIP Financing to the extent permitted under Section 6.2 on or before the
date of the hearing to approve DIP Financing, then a Second Lien Creditor may seek to provide DIP Financing
to such extent, so long as (i) no such DIP Financing secured by Liens equal or senior in priority to the Liens
securing any First Lien Obligations shall include a “rollup” of any Second Lien Obligations, (ii) the First Lien
Agent shall not be required as a condition to such DIP Financing to release its Lien on the Collateral as the same
may exist at the time of such DIP Financing, (iii) any such DIP Financing shall provide adequate protection
acceptable to the First Lien Agent or as otherwise determined in an Insolvency Proceeding, and (iv) such DIP
Financing shall otherwise be extended in accordance with the terms of this Agreement, and (y) First Lien
Creditors may object to any such proposed DIP Financing.

Adequate Protection

The Second Lien Creditor will not contest, protest, or object to (1) any request by a First Lien
Creditor for “adequate protection” under any Bankruptcy Law, (2) an objection by a First Lien Creditor
to a motion, relief, action, or proceeding based on a First Lien Creditor claiming a lack of adequate
protection, or (3) any request by the First Lien Agent for relief from any stay or other relief based upon
a lack of adequate protection.

Notwithstanding the preceding Section 6.2, in an Insolvency Proceeding: (1)  except as permitted in
this Section 6.3, the Second Lien Creditor may not seek or request adequate protection or relief from
the automatic stay imposed by section 362 of the Bankruptcy Code or any other applicable Bankruptcy
Law, (2) if a First Lien Creditor is granted Senior Adequate Protection Liens, then the Second Lien
Creditor may seek or request adequate protection in the form of a Lien on the Collateral subject to the
Senior Adequate Protection Liens (the “Junior Adequate Protection Liens”), which Junior Adequate
Protection Liens will be subordinated to (A) the Liens securing the First Lien Obligations on the same
basis as the other Liens securing the Second Lien Obligations are subordinated to the Liens securing
First Lien Obligations under this Agreement, (B) to the DIP Liens on the same terms (but on a basis
junior to the Liens of the First Lien Creditors) as the Liens of the First Lien Creditors are subordinated
thereto (and such subordination will not alter in any manner the terms of this Agreement), and (C) any
professional fee or other “carveout” or other similar administrative priority expense or claim, including,
without limitation, break up fees and expense reimbursement in connection with an auction of any assets
of any Obligor to be paid prior to or contemporaneously with the Discharge of First Lien Obligations,
agreed to by the First Lien Agent or the other First Lien Creditors; provided that any failure of the
Second Lien Creditor to obtain such Junior Adequate Protection Liens shall not impair or otherwise
affect the agreements, undertakings and consents of the Second Lien Creditor hereunder; and (3) if a
First Lien Creditor is granted adequate protection in the form of a claim under section 507(b) of the
Bankruptcy Code or analogous claim under the provisions of any other applicable Bankruptcy Law, then
the Second Lien Creditor may seek or request adequate protection in the form of a subordinate claim
under section 507(b) of the Bankruptcy Code or other provision.  Any claim by the Second Lien
Creditor under section 507(b) of the Bankruptcy Code will be subordinate in right of payment to any
claim of the First Lien Creditors (and the lenders under any DIP Financing) under section 507(b) of the
Bankruptcy Code and any payment thereof will be deemed to be Proceeds of Collateral and the Second
Lien Creditor hereby waives its rights under section 1129(a)(9) of the
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6.4

Bankruptcy Code and consent and agree that such section 507(b) claims may be paid under a plan of
reorganization in any form having a value on the effective date of such plan equal to the allowed amount
of such claims.  The foregoing sentence will apply mutatis mutandis to any analogous claims of the First
Lien Creditors and the Second Lien Creditor, respectively, under the provisions of any other applicable
Bankruptcy Law. Except as expressly set forth above, the Second Lien Creditor shall not seek or
request adequate protection in any Insolvency Proceeding, and the First Lien Creditors may oppose any
adequate protection proposed to be made by any Obligor to the Second Lien Creditor.  Furthermore, in
the event that the Second Lien Creditor actually receives any payment of (or through) adequate
protection in any Insolvency Proceeding (including any payment in respect of a claim granted under
Section 5.07(b) of the Bankruptcy Code), the same shall be segregated and held in trust and promptly
paid over to the First Lien Agent, for the benefit of the First Lien Creditors, in the same form as
received, with any necessary endorsements, and the Second Lien Creditor hereby authorizes the First
Lien Agent to make any such endorsements as agent for the Second Lien Creditor (which authorization,
being coupled with an interest, is irrevocable) to be held or applied by the First Lien Agent in
accordance with the terms of the First Lien Documents until the Discharge of First Lien Obligations shall
have occurred before any of the same may be retained by the Second Lien Creditor.  The Second Lien
Creditor irrevocably authorizes, empowers and directs any debtor, debtor in possession, receiver,
trustee, liquidator, custodian, conservator or other Person having authority to pay or otherwise deliver all
such payments to the First Lien Agent.

Sale of Collateral; Waivers.  Notwithstanding anything to the contrary contained herein, the Second Lien
Creditor will not contest, protest, or object, and will be deemed to have consented pursuant to section 363(f) of
the Bankruptcy Code (or any other analogous Bankruptcy Law), to a Disposition of Collateral, or the process
or procedures for obtaining bids for and effecting a Disposition of Collateral (including the right of the First Lien
Creditors to credit bid and the retention by the Obligors of professionals in connection with any potential
Disposition), or any motion or order in connection with any such Disposition, process or procedures, under
section 363 of the Bankruptcy Code (or any other provision of the Bankruptcy Code or applicable Bankruptcy
Law), if the First Lien Agent consents to such Disposition, such process or procedures or such motion or order;
provided that (a) either (i) pursuant to court order, the Liens of the Second Lien Creditor attach to the net
Proceeds of the Disposition with the same priority and validity as the Liens held by the Second Lien Creditor on
such Collateral, and the Liens remain subject to the terms of this Agreement, or (ii) the net Proceeds of a
Disposition of Collateral received by First Lien Agent in excess of those necessary to achieve the Discharge of
First Lien Obligations are distributed in accordance with the UCC and applicable law, and (b) the net cash
Proceeds of any Disposition under Section 363(b) of the Bankruptcy Code (or any other provision of the
Bankruptcy Code or applicable Bankruptcy Law), net of any reasonable and customary “carveouts”, break up
fees, expense reimbursement and administrative claims, are permanently applied to the DIP Financing or to the
First Lien Obligations or are set aside for any reasonable and customary winddown, liquidation or similar costs
in an amount not to exceed $500,000 in the aggregate for all such Dispositions.  Notwithstanding the foregoing,
the Second Lien Creditor may raise any objections to any such Disposition that could be raised by any creditor
of the Obligors whose claims were not secured by any Liens on such Collateral, provided such objections are
not inconsistent with any other term or provision of this Agreement and are not based on the status of the
Second Lien Creditor as secured creditor (without limiting the foregoing, the Second Lien Creditor may not raise
any objections based on rights afforded by
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6.5

6.6

6.7

6.8

6.9

Sections 363(e) and (f) of the Bankruptcy Code to secured creditors (or by any comparable provision of any
Bankruptcy Law)) with respect to the Liens granted to the Second Lien Creditor.

No Waiver.  Nothing in this Section 6 limits a First Lien Creditor from objecting in an Insolvency
Proceeding or otherwise to any action taken by the Second Lien Creditor, including the Second Lien Creditor’s
seeking adequate protection (other than adequate protection for the Second Lien Creditor expressly
contemplated by Section 6.3), proposing a DIP Financing unless permitted by Section 6.2 or asserting any of its
rights and remedies under the Second Lien Documents or otherwise.

Relief From the Automatic Stay.  Until the Discharge of First Lien Obligations, the Second Lien Creditor
may not seek relief from the automatic stay or any other stay in an Insolvency Proceeding in respect of the
Collateral without the First Lien Agent’s prior written consent or oppose any request by the First Lien Agent for
relief from such stay.  

Waiver.  The Second Lien Creditor waives (a) any claim it may now or hereafter have arising out of the
First Lien Creditors’ election in any proceeding instituted under Chapter 11 of the Bankruptcy Code of the
application of Section 1111(b)(2) of the Bankruptcy Code, out of any cash collateral or financing arrangement
or out of any grant of security interest in the Collateral in any Insolvency Proceeding, (b) any right to assert or
enforce any claim under section 506(c) or 552 of the Bankruptcy Code as against First Lien Creditors or any of
the Collateral to the extent securing the First Lien Obligations, or (c) any claim they may have, pursuant to any
other applicable Bankruptcy Law, which is analogous to any claim described in (a) or (b).  

Avoidance Issues; Reinstatement.  If a First Lien Creditor or the Second Lien Creditor receives payment
or property on account of a First Lien Obligation or Second Lien Obligation, and the payment is subsequently
invalidated, avoided, declared to be fraudulent, reviewable or preferential, set aside, or otherwise required to be
transferred to a trustee, receiver, or an Obligor or an the estate of an Obligor (a “Recovery”), then, to the
extent of the Recovery, the First Lien Obligations or Second Lien Obligations intended to have been satisfied by
the payment will be reinstated as First Lien Obligations or Second Lien Obligations, as applicable, on the date of
the Recovery, and no Discharge of First Lien Obligations or Discharge of Second Lien Obligations, as
applicable, will be deemed to have occurred for all purposes hereunder. If this Agreement is terminated prior to
a Recovery, this Agreement will be reinstated in full force and effect, and such prior termination will not diminish,
release, discharge, impair, or otherwise affect the obligations of the Secured Creditors from the date of
reinstatement. Upon any such reinstatement of First Lien Obligations, the Second Lien Creditor will deliver to
First Lien Agent any Collateral or Proceeds thereof received between the date of Discharge of First Lien
Obligations and the Recovery.  The Second Lien Creditor may not benefit from a Recovery, and any distribution
made to the Second Lien Creditor as a result of a Recovery will be paid over to the First Lien Agent for
application to the First Lien Obligations in accordance with this Agreement.

Certain Voting Rights.  The Second Lien Creditor shall not, without the consent of the First Lien Agent,
directly or indirectly propose, support or vote in favor of any a plan of
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6.10

6.11

(a)

(b)

6.12

reorganization or arrangement or similar dispositive restructuring plan in connection with an Insolvency
Proceeding that provides for treatment of the First Lien Creditors, the First Lien Obligations, the Second Lien
Creditor or the Second Lien Obligations in a manner, or that is otherwise, inconsistent with this Agreement.

Reorganization Securities.  Nothing in this Agreement prohibits or limits the right of the Second Lien
Creditor to receive and retain(a) any debt or equity securities that are issued by a reorganized debtor pursuant to
a plan of reorganization or similar dispositive restructuring plan in connection with an Insolvency Proceeding,
provided that any debt or equity securities received prior to the Discharge of First Lien Obligations by the
Second Lien Creditor on account of a Second Lien Obligation that constitutes a distribution from or on account
of the Collateral, an interest in Collateral or the value of Collateral, whether such distribution is made in respect
of a “secured claim” within the meaning of section 506(b) of the Bankruptcy Code  or (except as provided
below) otherwise, will be paid over or otherwise transferred to the First Lien Agent for application in
accordance with this Agreement, unless such distribution is made under a plan that is consented to by the
affirmative vote of all classes composed of the secured claims of the First Lien Creditors (and such classes do
not include the claims of any creditors other than First Lien Creditors), or (b) any Distribution received by the
Second Lien Creditor pursuant to a plan of reorganization or arrangement or similar dispositive restructuring plan
in connection with an Insolvency Proceeding in respect of any claim classified under such plan as an unsecured
claim in accordance with section 506(a)(1) of the Bankruptcy Code (or analogous Bankruptcy Law).

PostPetition Interest.  

The Second Lien Creditor shall not oppose or seek to challenge any claim by the First Lien Agent or
any other First Lien Creditor for allowance in any Insolvency Proceeding of First Lien Obligations
consisting of postpetition interest, fees or expenses, or the payment of any such amount during the
pendency of such proceedings, to the extent of the value of the Lien on the Collateral of the First Lien
Creditors, without regard to the existence of the Lien of the Second Lien Creditor.

Neither the First Lien Agent nor any other First Lien Creditor shall oppose or seek to challenge any
claim by the Second Lien Creditor for allowance in any Insolvency Proceeding of Second Lien
Obligations consisting of postpetition interest, fees or expenses to the extent of the value of the Lien on
the Collateral of the Second Lien Creditor (after taking into account the Lien of the First Lien Creditors
on the Collateral and the extent of the First Lien Obligations, including any postpetition interest, fees or
expenses included in such First Lien Obligations).

Separate Grants of Security and Separate Classification.  The Second Lien Creditor acknowledges and
agrees that (a) the grants of Liens pursuant to the First Lien Documents and the Second Lien Documents
constitute two separate and distinct grants of Liens and (b) because of their differing rights in the Collateral, the
Second Lien Obligations are fundamentally different from the First Lien Obligations and must be separately
classified in any plan of reorganization proposed or adopted in an Insolvency Proceeding.  The Second Lien
Creditor shall not seek in any Insolvency Proceeding to be treated as part of the same class of creditors as the
First Lien Creditors and shall not oppose any pleading or motion by the First
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6.13

Section 7.

7.1

Lien Creditors for the First Lien Creditors and the Second Lien Creditor to be treated as separate classes of
creditors.  Notwithstanding the foregoing, if it is held that the First Lien Obligations and the Second Lien
Obligation constitute only one secured claim (rather than separate classes of senior and junior secured claims),
then the Second Lien Creditor hereby acknowledge and agree that all distributions shall be made as if there were
separate classes of senior and junior secured claims against the Obligors in respect of the Collateral, with the
effect being that, to the extent that the aggregate value of the Collateral exceeds the amount of the First Lien
Obligations incurred and accrued before the commencement of any Insolvency Proceeding, the First Lien
Creditors shall be entitled to receive, in addition to amounts distributed to them in respect of principal, pre
petition interest and other claims, all amounts owing in respect of postpetition interest, and fees, costs and
charges incurred subsequent to the commencement of the applicable Insolvency Proceeding before any
distribution is made in respect of any of the claims held by the Second Lien Creditor.  The Second Lien Creditor
hereby agree to turn over to the First Lien Creditors amounts otherwise received or receivable by them to the
extent necessary to effectuate the intent of the preceding sentence, even if such turnover has the effect of
reducing the claim or recovery of the Second Lien Creditor.

Rights as Unsecured Lenders.  In any Insolvency Proceeding, the Second Lien Creditor may exercise
any rights and remedies that could be exercised by an unsecured creditor in accordance with the terms of the
Second Lien Documents and applicable law, in each case in a manner not inconsistent with the terms of this
Agreement.

Representations and Warranties.

Representations and Warranties of Each Party.  Each party hereto represents and warrants to the other
parties hereto as follows:  

(a)  Such party is duly organized, validly existing and in good standing under the laws of the
jurisdiction of its organization and has all requisite power and authority to execute and deliver this Agreement and
perform its obligations hereunder.

(b)  This Agreement has been duly executed and delivered by such party and constitutes a legal,
valid and binding obligation of such party, enforceable in accordance with its terms, except as such enforceability
may be limited by bankruptcy, insolvency, reorganization, receivership, moratorium or similar laws relating to or
limiting creditors’ rights generally or by equitable principles relating to enforceability.

(c)  The execution, delivery and performance by such party of this Agreement (i) do not require
any consent or approval of, registration or filing with or any other action by any governmental authority and (ii) will
not violate any provision of law, statute, rule or regulation, or of the certificate or articles of incorporation or other
constitutive documents or bylaws of such party or any order of any governmental authority or any provision of any
material indenture, material agreement or other material instrument binding upon such party.
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7.2

Section 8.

8.1

8.2

(a)

(b)

(c)

Representations and Warranties of First Lien Agent

.  The First Lien Agent represents and warrants to the Second Lien Creditor that it has been authorized
by the First Lien Investors to enter into this Agreement.

Miscellaneous.

Termination.  Subject to Section 4.5, this Agreement shall terminate and be of no further force and effect
upon the first to occur of (a) the Discharge of First Lien Obligations or (b) the Discharge of Second Lien
Obligations.

Successors and Assigns; No Third Party Beneficiaries.

This Agreement shall be binding upon each Secured Creditor and its respective successors and
assigns and shall inure to the benefit of each Secured Creditor and its respective successors, participants
and assigns. However, no provision of this Agreement shall inure to the benefit of any other Person,
including a trustee, debtorinpossession, creditor trust or other representative of an estate or creditor of
any Borrower, or other Obligor, including where such estate or creditor representative is the beneficiary
of a Lien on Collateral by virtue of the avoidance of such Lien in an Insolvency Proceeding.  If the First
Lien Agent resigns or is replaced pursuant to the First Lien Purchase Agreement, its successor will be a
party to this Agreement with all the rights, and subject to all the obligations, of this Agreement.
 Notwithstanding any other provision of this Agreement, this Agreement may not be assigned to any
Person except as expressly contemplated herein.

Each Secured Creditor reserves the right to grant participations in, or otherwise sell, assign, transfer
or negotiate all or any part of, or any interest in, their respective Obligations.  No Secured Creditor shall
be obligated to give any notices to or otherwise in any manner deal directly with any participant in the
Obligations and no participant shall be entitled to any rights or benefits under this Agreement, except
through the Secured Creditor with which it is a participant.

In connection with any participation or other transfer or assignment, a Secured Creditor shall
disclose to such participant or other transferee or assignee the existence and terms and conditions of this
Agreement and require that such participant or other transferee or assignee agree in writing to be bound
by the terms of this Agreement.  The Second Lien Creditor agrees that the Second Lien Credit
Agreement and each Second Lien Collateral Document will include the following legend (or language to
a similar effect approved by the First Lien Agent):

“Notwithstanding anything herein to the contrary, the lien and security interest granted to the
Second Lien Creditor pursuant to or in connection with this Agreement, the terms of [any
Security Document] [this Agreement], and the exercise of any right or remedy by the
Second Lien Creditor [t]hereunder are subject to the provisions of the Intercreditor
Agreement dated as of March __, 2014 (as amended, restated, supplemented or otherwise
modified from time to time, the “Intercreditor Agreement”), among BAM Administrative
Services
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8.3

(a)

(b)

LLC, as the First Lien Agent, and DMRJ Group LLC, as Second Lien Creditor.  In the
event of any conflict between the terms of the Intercreditor Agreement and this agreement
[or any Security Document], the terms of the Intercreditor Agreement shall control.”

Notices.  All notices and other communications provided for hereunder shall be in writing and shall be
mailed, sent by overnight courier, telecopied or delivered, as follows:

if to the First Lien Agent, to it at the following address:

BAM Administrative Services LLC 
1370 Avenue of the Americas, 32nd Floor
New York, New York  10019
Attention:  David Levy
Telephone:  (212) 2605050
Telecopier:  (212) 2605051

if to the Second Lien Creditor, to it at the following address:

DMRJ Group, LLC
c/o Platinum Partners Value Arbitrage Fund , L.P.
152 West 57th Street, 4th Floor
New York, New York  10019
Attention:  Daniel I. Small
Telephone:  (212) 5820500
Telecopier:  (212) 5822424

with a copy to:

Blank Rome LLP
The Chrysler Building
405 Lexington Avenue
New York, NY 10174
Attention:  Eliezer M. Helfgott
Telephone:  (212) 8855431
Telecopier:  (917) 3323065

or, as to each party, at such other address as shall be designated by such party in a written notice to the other parties
complying as to delivery with the terms of this Section 7.3.  All such notices and other communications shall be effective
(1) if sent by registered mail, return receipt requested, when received, (2) if sent by facsimile, when transmitted and a
confirmation is received, provided that the same is on a Business Day and, if not, on the next Business Day or (3) if
delivered by messenger or overnight courier, upon delivery, provided that the same is on a Business Day and, if not, on
the next Business Day.
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8.4

8.5

8.6

8.7

8.8

8.9

Counterparts.  This Agreement may be executed by the parties hereto in several counterparts, and each
such counterpart shall be deemed to be an original and all of which shall constitute together but one and the same
agreement.

GOVERNING LAW.   THIS AGREEMENT AND THE RIGHTS AND OBLIGATIONS OF THE
PARTIES HERETO SHALL BE GOVERNED BY, AND CONSTRUED AND INTERPRETED IN
ACCORDANCE WITH, THE LAW OF THE STATE OF NEW YORK.

CONSENT TO JURISDICTION AND VENUE.  ANY LEGAL ACTION OR PROCEEDING
WITH RESPECT TO THIS AGREEMENT SHALL BE BROUGHT EXCLUSIVELY IN THE COURTS
OF THE STATE OF NEW YORK LOCATED IN THE CITY OF NEW YORK, BOROUGH OF
MANHATTAN, OR OF THE UNITED STATES OF AMERICA FOR THE SOUTHERN DISTRICT OF
NEW YORK AND, BY EXECUTION AND DELIVERY OF THIS AGREEMENT, EACH OF THE FIRST
LIEN AGENT ON BEHALF OF THE FIRST LIEN CREDITORS AND THE SECOND LIEN CREDITOR
HEREBY ACCEPTS FOR ITSELF AND IN RESPECT OF ITS PROPERTY, GENERALLY AND
UNCONDITIONALLY, THE JURISDICTION OF THE AFORESAID COURTS.  THE PARTIES
HERETO HEREBY IRREVOCABLY WAIVE ANY OBJECTION, INCLUDING ANY OBJECTION TO
THE LAYING OF VENUE OR BASED ON THE GROUNDS OF FORUM NON CONVENIENS, THAT
ANY OF THEM MAY NOW OR HEREAFTER HAVE TO THE BRINGING OF ANY SUCH ACTION
OR PROCEEDING IN SUCH JURISDICTIONS.  

MUTUAL WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY IRREVOCABLY
WAIVES TRIAL BY JURY IN ANY SUIT, ACTION OR PROCEEDING WITH RESPECT TO, OR
DIRECTLY OR INDIRECTLY ARISING OUT OF, UNDER OR IN CONNECTION WITH, THIS
AGREEMENT OR THE TRANSACTIONS CONTEMPLATED THEREIN OR RELATED THERETO
(WHETHER FOUNDED IN CONTRACT, TORT OR ANY OTHER THEORY).  EACH PARTY HERETO
(A) CERTIFIES THAT NO OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE,
THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE
THE FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES
HERETO HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT, AS APPLICABLE, BY THE
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 7.7.

Amendments.  No amendment or waiver of any provision of this Agreement, and no consent to any
departure by any Person from the terms hereof, shall in any event be effective unless it is in writing and signed by
the Second Lien Creditor and the First Lien Agent, with the consent required under the First Lien Purchase
Agreement.  In no event shall the consent of any Obligor be required in connection with any amendment or other
modification of this Agreement.

No Waiver.  No failure or delay on the part of any Secured Creditor in exercising any power or right
under this Agreement shall operate as a waiver thereof, nor shall any single or partial exercise of any such power
or right preclude any other or further exercise thereof or the exercise of any other power or right.
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8.10

8.11

8.12

8.13

8.14

8.15

Severability.  Any provision of this Agreement which is prohibited or unenforceable in any jurisdiction
shall, as to such jurisdiction, be ineffective to the extent of such prohibition or unenforceability without
invalidating the remaining provisions of this Agreement or affecting the validity or enforceability of such
provisions in any other jurisdiction.

Further Assurances.  Each party hereto agrees to cooperate fully with each other party hereto to
effectuate the intent and provisions of this Agreement and, from time to time, to take such further action and to
execute and deliver such additional documents and instruments (in recordable form, if requested) as the First
Lien Agent or Second Lien Creditor may reasonably request to effectuate the terms of and the Lien priorities
contemplated by this Agreement.

Headings.  The section headings contained in this Agreement are and shall be without meaning or content
whatsoever and are not part of this Agreement.

Credit Analysis.  The Secured Creditors shall each be responsible for keeping themselves informed of
(a) the financial condition of the Obligors and all other endorsers, obligors or guarantors of the  Obligations and
(b) all other circumstances bearing upon the risk of nonpayment of the Obligations, and have made and shall
continue to make, independently and without reliance upon each other, their own credit analysis and decision in
entering into the First Lien Documents and Second Lien Documents to which they are parties and taking or not
taking any action thereunder.  No Secured Creditor shall have any duty to advise any other Secured Creditor of
information known to it regarding such condition or any such other circumstances, and no disclosure of any such
information shall create any obligation to provide any further information or be deemed to constitute or require
any representation or warranty from the disclosing Secured Party regarding that or any other information.  No
Secured Creditor assumes any liability to any other Secured Creditor or to any other Person with respect to:  (i)
the financial or other condition of Obligors and all other endorsers, obligors or guarantors of the  Obligations, (ii)
the enforceability, validity, value or collectability of the Obligations, any Collateral therefor or any guarantee or
security which may have been granted in connection with any of the Obligations,  (iii) any Obligor’s title or right
to transfer any Collateral or security or (iv) any other circumstance that might bear on the risk of nonpayment of
any Obligations.

Waiver of Claims.  To the maximum extent permitted by law, each party hereto waives any claim it might
have against any Secured Creditor with respect to, or arising out of, any action or failure to act or any error of
judgment or negligence, mistake or oversight whatsoever on the part of any other party hereto or their respective
directors, officers, employees or agents with respect to any exercise of rights or remedies under the Documents
or any transaction relating to the Collateral in accordance with this Agreement.  None of the Secured Creditors,
nor any of their respective directors, officers, employees or agents shall be liable for failure to demand, collect or
realize upon any of the Collateral or for any delay in doing so or, except as specifically provided in this
Agreement, shall be under any obligation to Dispose of any Collateral upon the request of any Obligor or any
Secured Creditor or any other Person or to take any other action whatsoever with regard to the Collateral or
any part thereof.

Conflicts.  In the event of any conflict between the provisions of this Agreement and the provisions of the
Documents, the provisions of this Agreement shall govern.
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8.16

8.17

8.18

8.19

8.20

8.21

Specific Performance.  Each of the First Lien Agent and the Second Lien Creditor may demand specific
performance of this Agreement and, on behalf of itself and the respective other Secured Creditors, hereby
irrevocably waives any defense based on the adequacy of a remedy at law and any other defense that might be
asserted to bar the remedy of specific performance in any action which may be brought by the respective
Secured Creditors.  The rights and remedies provided in this Agreement will be cumulative and not exclusive of
other rights or remedies provided by law.

Indirect Action.  Unless otherwise expressly stated, if a Party may not take an action under this
Agreement, then it may not take that action indirectly, or take any action assisting or supporting any other Person
in taking that action directly or indirectly. “Taking an action indirectly” means taking an action that is not
expressly prohibited for the Party but is intended to have substantially the same effects as the prohibited action.

Provisions Solely to Define Relative Rights.  The provisions of this Agreement are and are intended
solely for the purpose of defining the relative rights of the Secured Creditors.  None of the Obligors or any other
creditor thereof shall have any rights hereunder, and none of the Obligors may rely on the terms hereof.  Nothing
in this Agreement is intended to or shall impair the obligations of Obligors, which are absolute and unconditional,
to pay the First Lien Obligations and the Second Lien Obligations as and when the same shall become due and
payable in accordance with their respective, or to affect the relative rights of the lenders of any Obligor, other
than the relative rights between the First Lien Agent and the First Lien Creditors, on the one hand, and the
Second Lien Creditor, on the other.

Subrogation.  If a Second Lien Creditor pays or distributes cash, property, or other assets to a First Lien
Creditor under this Agreement, the Second Lien Creditor will be subrogated to the rights of the First Lien
Creditor with respect to the value of the payment or distribution, provided that the Second Lien Creditor waives
all rights of subrogation arising hereunder or otherwise in respect of any such payment or distribution until the
Discharge of First Lien Obligations.  Such payment or distribution will not reduce the Second Lien Obligations.

Entire Agreement.  This Agreement and the Documents embody the entire agreement of the Obligors,
the First Lien Agent, the First Lien Creditors and the Second Lien Creditor with respect to the subject matter
hereof and thereof and supersede all prior agreements and understandings relating to the subject matter hereof
and thereof and any draft agreements, negotiations or discussions involving any Obligor and any of the First Lien
Agent, the First Lien Creditors and the Second Lien Creditor relating to the subject matter hereof.

Survival.  All covenants, agreements, representations and warranties made by any party in this
Agreement shall be considered to have been relied upon by the other parties hereto and shall survive the
execution and delivery of this Agreement.  The terms of this Agreement shall survive, and shall continue in full
force and effect, in any Insolvency Proceeding.  The Second Lien Creditor hereby waives any and all rights the
Second Lien Creditor may now or hereafter have under applicable law to revoke this Agreement or any of the
provisions of this Agreement.
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8.22 Intercompany Indebtedness.  By their execution thereof, each of the Obligors hereby covenants and
agrees that all Indebtedness owing by any Obligor to any other Obligor is hereby expressly subordinated, to the
extent and in the manner immediately hereinafter set forth, in right of payment to the prior payment in full in cash
of all First Lien Obligations and all Second Lien Obligations.  For all purposes hereof, a payment or distribution
on account of such intercompany Indebtedness may consist of cash, property or securities, by setoff or
otherwise, and a payment or distribution on account of such intercompany Indebtedness shall include, without
limitation, any redemption, purchase or other acquisition of such intercompany Indebtedness.  The subordination
provisions herein set forth are made for the benefit of the holders of the First Lien Obligations and the Second
Lien Obligations, and such holders may proceed to enforce such provisions.

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by their
respective officers thereunto duly authorized as of the day and year first above written.

FIRST LIEN AGENT:

BAM ADMINISTRATIVE SERVICES LLC, as First Lien Agent

By:  /s/ David Levy
Name: 
Title:

SECOND LIEN CREDITOR:

DMRJ GROUP LLC, as Second Lien Creditor

By:  /s/ Daniel Small
Name: Daniel Small
Title: Managing Director
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Each of the undersigned hereby acknowledges and agrees to the foregoing terms and provisions.

CREDIT PARTIES:

IMPLANT SCIENCES CORPORATION

By:  /s/ Glenn D. Bolduc
Name: Glenn D. Bolduc
Title: President and Chief Executive Officer

C ACQUISITION CORP.

By:  /s/ Glenn D. Bolduc
Name: Glenn D. Bolduc
Title: President

ACCUREL SYSTEMS INTERNATIONAL CORPORATION

By:  /s/ Glenn D. Bolduc
Name: Glenn D. Bolduc
Title: President

IMX ACQUISITION CORP.

By:  /s/ Glenn D. Bolduc
Name: Glenn D. Bolduc
Title: President
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EX-4.1 8 dex41.htm INDENTURE, DATED AS OF NOVEMBER 23, 2010
Exhibit 4.1

Execution Copy
  

BLACK ELK ENERGY OFFSHORE OPERATIONS, LLC

and

BLACK ELK ENERGY FINANCE CORP.,

as Issuers,

AND EACH OF THE GUARANTORS PARTY HERETO
  

INDENTURE

Dated as of November 23, 2010
  

13.75% SENIOR SECURED NOTES DUE 2015
  

The Bank of New York Mellon Trust Company, N.A.,

as Trustee and Collateral Agent
  

CROSS-REFERENCE TABLE*
 
Trust Indenture Act Section   Indenture Section
310(a)(1)   7.10
      (a)(2)   7.10
      (a)(3)   N.A.
      (a)(4)   N.A.
      (a)(5)   7.10
      (b)   7.10
      (c)   N.A.
311(a)   7.11
      (b)   7.11
      (c)   N.A.
312(a)   2.05
      (b)   13.03
      (c)   13.03
313(a)   7.06
      (b)(2)   7.06; 7.07
      (c)   7.06; 2.02
      (d)   7.06
314(a)   4.03; 13.02; 13.05
      (c)(1)   13.04
      (c)(2)   13.04
      (c)(3)   N.A.
      (e)   13.05
      (f)   N.A.
315(a)   7.01
      (b)   7.05; 13.02
      (c)   7.01
      (d)   7.01
      (e)   6.11
316(a) (last sentence)   2.09
      (a)(1)(A)   6.05
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      (a)(1)(B)   6.04
      (a)(2)   N.A.
      (b)   6.07
      (c)   2.12
317(a)(1)   6.08
      (a)(2)   6.09
      (b)   2.04
318(a)   13.01
      (b)   N.A.
      (c)   13.01

N.A. means not applicable.
 

* This Cross-Reference Table is not part of the Indenture.

TABLE OF CONTENTS
 
     Page 

ARTICLE 1   
DEFINITIONS AND INCORPORATION
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iv

THIS INDENTURE dated as of November 23, 2010 is among Black Elk Energy Offshore Operations, LLC, a Texas limited liability
company (the “Company”),  Black  Elk  Energy  Finance  Corp.,  a  Texas  corporation  (the  “Co-Issuer,”  and  together  with  the  Company,  the
“Issuers”), the Guarantors (as defined herein), and The Bank of New York Mellon Trust Company, N.A., as Trustee and Collateral Agent.

The Issuers, the Guarantors, the Trustee and Collateral Agent agree as follows for the benefit of each other and for the equal and ratable
benefit of the Holders (as defined herein) of the Issuers’ 13.75% Senior Secured Notes due 2015 (the “Notes”):

ARTICLE 1
DEFINITIONS AND INCORPORATION

BY REFERENCE

Section 1.01 Definitions.

“144A Global Note” means a Global Note substantially in the form of Exhibit A hereto bearing the Global Note Legend and the Private
Placement Legend and deposited with or on behalf of, and registered in the name of, the Depositary or its nominee that will be issued in a
denomination equal to the outstanding principal amount of the Notes sold in reliance on Rule 144A.

“ACNTA” (Adjusted Consolidated Net Tangible Assets) means (without duplication), as of the date of determination:

(1) the sum of:

(a) discounted future net revenue from proved crude oil and natural gas reserves of the Company and its Restricted Subsidiaries
calculated in accordance with SEC guidelines before any state or federal income taxes, as estimated in a reserve report prepared by the
Company as of the end of the Company’s most recently completed fiscal year (which, in the case of the fiscal year ended December 31,
2009 will be deemed to be the reserve report prepared as of August 31, 2010), as increased by, as of the date of determination, the
discounted future net revenue from:

(i) estimated proved crude oil and natural gas reserves of the Company and its Restricted Subsidiaries attributable to
acquisitions consummated since the date of such year-end reserve report, and

(ii) estimated crude oil and natural gas reserves of the Company and its Restricted Subsidiaries attributable to extensions,
discoveries and other additions and upward determinations of estimates of proved crude oil and natural gas reserves (including
previously estimated development costs incurred during the period and the accretion of discount since the prior year-end) due to
exploration, development or exploitation, production or other activities which reserves were not reflected in such year-end
reserve report,

in each case calculated in accordance with SEC guidelines (utilizing the prices utilized in such year-end reserve report), and decreased by, as
of the date of determination, the discounted future net revenue attributable to
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(iii) estimated proved crude oil and natural gas reserves of the Company and its Restricted Subsidiaries reflected in such
year-end reserve report produced or disposed of since the date of such year-end reserve report, and

(iv) reductions in the estimated proved crude oil and natural gas reserves of the Company and its Restricted Subsidiaries
reflected in such year-end reserve report since the date of such year-end reserve report attributable to downward determinations
of estimates of proved crude oil and natural gas reserves due to exploration, development or exploitation, production or other
activities conducted or otherwise occurring since the date of such year-end reserve report,
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in each case calculated in accordance with SEC guidelines (utilizing the prices utilized in such year-end reserve report);

(b) the capitalized costs that are attributable to crude oil and natural gas properties of the Company and its Restricted Subsidiaries
to which no proved crude oil and natural gas reserves are attributed, based on the Company’s books and records as of a date no earlier
than the date of the Company’s latest annual or quarterly financial statements;

(c) the Net Working Capital on a date no earlier than the date of the Company’s latest annual or quarterly financial statements; and

(d) the greater of (I) the net book value on a date no earlier than the date of the Company’s latest annual or quarterly financial
statements and (II) the appraised value, as estimated by independent appraisers, of other tangible assets of the Company and its
Restricted Subsidiaries as of a date no earlier than the date of the Company’s latest audited financial statements;

(2) minus, to the extent not otherwise taken into account in the immediately preceding clause (1), the sum of:

(a) minority interests;

(b) any net gas balancing liabilities of the Company and its Restricted Subsidiaries reflected in the Company’s latest audited
financial statements;

(c) the discounted future net revenue, calculated in accordance with SEC guidelines (utilizing the same prices utilized in the
Company’s year-end reserve report), attributable to reserves subject to participation interests, overriding royalty interests or other
interests of third parties, pursuant to participation, partnership, vendor financing or other agreements then in effect, or which otherwise
are required to be delivered to third parties;

(d) the discounted future net revenue, calculated in accordance with SEC guidelines (utilizing the same prices utilized in the
Company’s year-end reserve report), attributable to reserves that are required to be delivered to third parties to fully satisfy the
obligations of the Company and its Restricted Subsidiaries with respect to Volumetric Production Payments on the schedules specified
with respect thereto; and

(e) the discounted future net revenue, calculated in accordance with SEC guidelines, attributable to reserves subject to Dollar-
Denominated Production Payments that,
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based on the estimates of production included in determining the discounted future net revenue specified in the immediately preceding
clause (1)(a) (utilizing the same prices utilized in the Company’s year-end reserve report), would be necessary to satisfy fully the
obligations of the Company and its Restricted Subsidiaries with respect to Dollar-Denominated Production Payments on the schedules
specified with respect thereto.

“Acquired Debt” means, with respect to any specified Person:

(1) Indebtedness of any other Person existing at the time such other Person was merged with or into or became a Subsidiary of such
specified Person, whether or not such Indebtedness is incurred in connection with, or in contemplation of, such other Person merging with or
into, or becoming a Subsidiary of, such specified Person; and

(2) Indebtedness secured by a Lien encumbering any asset acquired by such specified Person.

“Additional Assets” means:

(1) any assets used or useful in the Oil and Gas Business;

(2) the Capital Stock of a Person that becomes a Restricted Subsidiary as a result of the acquisition of such Capital Stock by the
Company or another Restricted Subsidiary; or

(3) Capital Stock constituting a minority in any Person that at such time is a Restricted Subsidiary;

provided, however, that any such Restricted Subsidiary described in clause (2) or (3) is primarily engaged in the Oil and Gas Business.

“Additional Interest” means all additional interest then owing pursuant to a Registration Rights Agreement.

“Additional Notes” means additional Notes (other than the Initial Notes) issued under this Indenture in accordance with Sections 2.02 and
4.09 hereof, as part of the same series as the Initial Notes.

“Affiliate” of any specified Person means any other Person directly or indirectly controlling or controlled by or under direct or indirect
common control with such specified Person. For purposes of this definition, “control,” as used with respect to any Person, means the possession,
directly or indirectly, of the power to direct or cause the direction of the management or policies of such Person, whether through the ownership of
voting securities, by agreement or otherwise; provided that beneficial ownership of 10% or more of the Voting Stock of a Person will be deemed to
be control. For purposes of this definition, the terms “controlling,” “controlled by” and “under common control with” have correlative meanings.

“Agent” means each of the First Lien Collateral Agent and the Collateral Agent.
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“Applicable Premium” means, as calculated by the Company, with respect to any Note on any redemption date, the greater of:

(1) 1.0% of the principal amount of the Note; and
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(2) the excess of: (a) the present value at the redemption date of (i) the redemption price of the Note at December 1, 2013 (without
regard to accrued and unpaid interest) (such redemption price being set forth in the table appearing in Section 3.07(a) hereof) plus (ii) all
required interest payments due on the Note through December 1, 2013 (excluding accrued but unpaid interest to the applicable redemption
date), computed using a discount rate equal to the Treasury Rate as of such redemption date plus 50 basis points, over (b) the principal
amount of such Note.

“Applicable Procedures” means, with respect to any transfer or exchange of or for beneficial interests in any Global Note, the rules and
procedures of the Depositary, Euroclear and Clearstream that apply to such transfer or exchange.

“Asset Sale” means:

(1) the sale, lease, conveyance or other disposition of any properties or assets (including by way of a Production Payment or sale and
leaseback transaction); provided that the sale, lease, conveyance or other disposition of all or substantially all of the properties or assets of the
Company and its Restricted Subsidiaries taken as a whole will be governed by Sections 4.15 and/or 5.01 hereof and not by the provisions of
Section 4.10 hereof; and

(2) the issuance of Equity Interests in any of the Company’s Restricted Subsidiaries or the sale of Equity Interests in any of its
Restricted Subsidiaries.

Notwithstanding the preceding, the following items will not be deemed to be Asset Sales:

(1) any single transaction or series of related transactions that involves properties or assets having a fair market value of less than $2.0
million;

(2) a transfer of assets between or among any of the Company and its Restricted Subsidiaries;

(3) an issuance or sale of Equity Interests by a Restricted Subsidiary to the Company or to another Restricted Subsidiary;

(4) the sale, lease or other disposition of hydrocarbons, equipment, inventory, accounts receivable or other properties or assets in the
ordinary course of business, including, without limitation, any abandonment, farm-in, farm-out, lease or sublease of any oil and gas
properties or the forfeiture or other disposition of such properties pursuant to standard form operating agreements, in each case in the
ordinary course of business in a manner customary in the Oil and Gas Business;

(5) the sale or other disposition of cash or Cash Equivalents;

(6) a Restricted Payment that is permitted by Section 4.07 hereof or a Permitted Investment;

(7) any trade or exchange by the Company or any Restricted Subsidiary of oil and gas properties or other properties or assets for oil and
gas properties or other properties or assets owned or held by another Person, provided that the fair market value of the properties or assets
traded or exchanged by the Company or such Restricted Subsidiary (together with any cash) is reasonably equivalent to the fair market value
of the properties or assets (together with any cash) to be received by the Company or such Restricted Subsidiary, and provided further that
any net cash received must be applied in accordance with the provisions of Section 4.10 hereof;
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(8) the creation or perfection of a Lien (but not the sale or other disposition of the properties or assets subject to such Lien) in
accordance with the limitations set forth in Section 4.12 hereof; and

(9) surrender or waiver of contract rights or the settlement, release or surrender of contract, tort or other claims of any kind.

“Attributable Debt” in respect of a sale and leaseback transaction means, at the time of determination, the present value of the obligation of
the lessee for net rental payments during the remaining term of the lease included in such sale and leaseback transaction including any period for
which such lease has been extended or may, at the option of the lessor, be extended. Such present value shall be calculated using a discount rate
equal to the rate of interest implicit in such transaction, determined in accordance with GAAP.

“Bankruptcy Law” means Title 11, U.S. Code or any similar federal or state law for the relief of debtors.

“Beneficial Owner” has the meaning assigned to such term in Rule 13d-3 and Rule 13d-5 under the Exchange Act, except that in calculating
the beneficial ownership of any particular “person” (as that term is used in Section 13(d)(3) of the Exchange Act), such “person” will be deemed to
have beneficial ownership of all securities that such “person” has the right to acquire by conversion or exercise of other securities, whether such
right  is  currently  exercisable  or  is  exercisable  only  upon  the  occurrence  of  a  subsequent  condition.  The  terms  “Beneficially Owns”  and
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“Beneficially Owned” have correlative meanings.

“Board of Directors” means:

(1) with respect to a corporation, the board of directors of the corporation;

(2) with respect to a partnership, the board of directors of the general partner of the partnership;

(3) with respect to any other Person, the board or committee of such Person serving a similar function.

“Board Resolution” means a copy of a resolution certified by the Secretary or an Assistant Secretary of the applicable Person to have been
duly adopted by the Board of Directors of such Person and to be in full force and effect on the date of such certification, and delivered to the
Trustee.

“Business Day” means each day that is not a Saturday, Sunday or other day on which banking institutions in New York, New York are
authorized or required by law to close. If a payment date is not a Business Day at a place of payment, payment may be made at that place on the
next succeeding day that is a Business Day, and no interest shall accrue on such payment for the intervening period.

“Capital Lease Obligation” means, at the time any determination is to be made, the amount of the liability in respect of a capital lease that
would at that time be required to be capitalized on a balance sheet prepared in accordance with GAAP, and the Stated Maturity thereof shall be the
date of the last payment of rent or any other amount due under such lease prior to the first date upon which such lease may be prepaid by the lessee
without payment of a penalty.
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“Capital Stock” means:

(1) in the case of a corporation, corporate stock;

(2) in the case of an association or business entity, any and all shares, interests, participations, rights or other equivalents (however
designated) of corporate stock;

(3) in the case of a partnership or limited liability company, partnership or membership interests (whether general or limited); and

(4) any other interest or participation that confers on a Person the right to receive a share of the profits and losses of, or distributions of
assets of, the issuing Person;

but excluding from all of the foregoing any debt securities convertible into Capital Stock, whether or not such debt securities include any right of
participation with Capital Stock.

“Cash Equivalents” means:

(1) United States dollars;

(2) securities issued or directly and fully guaranteed or insured by the United States government or any agency or instrumentality of the
United States government (provided that the full faith and credit of the United States is pledged in support of those securities) having
maturities of not more than six months from the date of acquisition;

(3) certificates of deposit and eurodollar time deposits with maturities of six months or less from the date of acquisition, bankers’
acceptances with maturities not exceeding six months and overnight bank deposits, in each case, with any lender party to the Senior Credit
Agreement or with any domestic commercial bank having capital and surplus in excess of $500.0 million and a Thomson Bank Watch Rating
of “B” or better;

(4) repurchase obligations with a term of not more than seven days for underlying securities of the types described in clauses (2) and
(3) above entered into with any financial institution meeting the qualifications specified in clause (3) above;

(5) commercial paper having the highest rating obtainable from Moody’s Investors Service, Inc. or Standard & Poor’s Ratings Services
and in each case maturing within six months after the date of acquisition; and

(6) money market funds at least 95% of the assets of which constitute Cash Equivalents of the kinds described in clauses (1) through
(5) of this definition.

“Change of Control” means the occurrence of any of the following:

(1) the direct or indirect sale, lease, transfer, conveyance or other disposition (other than by way of merger or consolidation), in one or a
series  of  related  transactions,  of  all  or  substantially  all  of  the  properties  or  assets  (including  Capital  Stock)  of  the  Company  and  its
Subsidiaries taken as a whole to any “person” (as that term is used in Section 13(d)(3) of the Exchange Act) other than one or more Permitted
Holders;
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(2) the adoption of a plan relating to the liquidation or dissolution of the Company;

(3) the consummation of any transaction (including, without limitation, any merger or consolidation) the result of which is that any
“person” or “group” (as that term is used in Section 13(d)(3) of the Exchange Act), other than one or more Permitted Holders, becomes the
Beneficial Owner, directly or indirectly, of more than 50% of the Voting Stock of the Company, measured by voting power rather than
number of shares, units or the like,, other than, with respect to a merger or consolidation, a transaction in which the Voting Stock of the
Company outstanding immediately prior to such transaction is converted into or exchanged for Voting Stock (other than Disqualified Stock)
of the surviving or transferee Person (or any parent thereof) constituting a majority of the outstanding shares, units or the like, of such Voting
Stock of such surviving or transferee Person (or any parent thereof) immediately after giving effect to such transaction;

(4) the first day on which a majority of the members of the Board of Directors of the Company are not Continuing Directors; or

(5) the first day on which John Hoffman, the chief executive officer of the Company as of the Issue Date, is no longer a manager of the
Company for any reason other than (i) John Hoffman’s death or his “Disability” as defined in his employment agreement with the Company
as in effect on the Issue Date or (ii) his termination for “cause” pursuant to the terms of such employment agreement as in effect on the Issue
Date.

Notwithstanding the preceding, a conversion (whether by merger, statutory conversion or otherwise) of the Company from a limited liability
company to a corporation, or an exchange of all of the outstanding memberships interests in the Company for Capital Stock in a corporation, shall
not  constitute  a  Change  of  Control,  so  long  as  following  such  merger,  conversion  or  exchange  the  “persons”  (as  that  term  is  used  in
Section 13(d)(3) of the Exchange Act) who Beneficially Owned the Voting Stock of the Company immediately prior to such transaction continue
to Beneficially Own in the aggregate sufficient Voting Stock of such successor corporation to elect a majority of its directors.

“Clearstream” means Clearstream Banking, S.A.

“Collateral” means collateral as such term is defined in the Security Agreements, and any other property, whether now owned or hereafter
acquired, upon which a Lien securing the Obligations under this Indenture, the Collateral Agreements, the Notes or the Guarantees is granted or
purported to be granted under any Collateral Agreement; provided, however, that “Collateral” shall not include any Excluded Collateral.

“Collateral Agent” means the Trustee acting in its capacity as the collateral agent for the Second Lien Secured Parties until a successor
replaces it in accordance with the provisions provided herein and thereafter means any such successor.

“Collateral Agreements” means, collectively, the Intercreditor Agreement, the Security Agreement, the Mortgage and each pledge, security
agreement or other collateral agreement, deposit account control agreement, securities account control agreement or other document or instrument
creating Liens in favor of the Collateral Agent as required herein, in each case, as the same may be in force from time to time.
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“Commission” or “SEC” means the Securities and Exchange Commission.

“Consolidated Coverage Ratio” means as of any date of determination, the ratio of (x) the aggregate amount of Consolidated EBITDAX of
the Company for the period of the most recent four full consecutive fiscal quarters ending prior to the date of such determination for which
financial statements are in existence to (y) Consolidated Interest Expense for such four fiscal quarters, provided, however, that:

(1) if the Company or any Restricted Subsidiary:

(a) has incurred any Indebtedness since the beginning of such period that remains outstanding on such date of determination or if
the transaction giving rise to the need to calculate the Consolidated Coverage Ratio is an incurrence of Indebtedness, Consolidated
EBITDAX and Consolidated Interest Expense for such period will be calculated after giving effect on a pro forma basis to the
incurrence of such Indebtedness and the use of proceeds thereof as if such Indebtedness had been incurred on the first day of such period
and such proceeds had been applied as of such date (except that in making such computation, the amount of Indebtedness under any
revolving Credit Facility outstanding on the date of such calculation will be deemed to be (i) the average daily balance of such
Indebtedness during such four fiscal quarters or such shorter period for which such facility was outstanding or (ii) if such revolving
Credit Facility Indebtedness was incurred after the end of such four fiscal quarters, the average daily balance of such Indebtedness
during the period from the date of incurrence of such revolving Credit Facility Indebtedness to the date of such calculation, in each case,
provided that such average daily balance shall take into account any repayment of Indebtedness under such revolving Credit Facility as
provided in clause (b)); or

(b) has repaid, repurchased, defeased or otherwise discharged any Indebtedness since the beginning of the period, including with
the proceeds of such new Indebtedness, that is no longer outstanding on such date of determination or if the transaction giving rise to
the need to calculate the Consolidated Coverage Ratio involves a discharge of Indebtedness (in each case other than Indebtedness
incurred under any revolving Credit Facility unless such Indebtedness has been permanently repaid and the related commitment
terminated), Consolidated EBITDAX and Consolidated Interest Expense for such period will be calculated after giving effect on a pro
forma basis to such discharge of such Indebtedness as if such discharge had occurred on the first day of such period;
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(2) if, since the beginning of such period, the Company or any Restricted Subsidiary has made any Asset Sale or if the transaction
giving rise to the need to calculate the Consolidated Coverage Ratio is such an Asset Sale, the Consolidated EBITDAX for such period will
be reduced by an amount equal to the Consolidated EBITDAX (if positive) directly attributable to the assets which are the subject of such
Asset Sale for such period or increased by an amount equal to the Consolidated EBITDAX (if negative) directly attributable thereto for such
period and Consolidated Interest Expense for such period shall be reduced by an amount equal to the Consolidated Interest Expense directly
attributable to any Indebtedness of the Company or any Restricted Subsidiary repaid, repurchased, defeased or otherwise discharged with
respect to the Company and its continuing Restricted Subsidiaries in connection with or with the proceeds from such Asset Sale for such
period (or, if the Capital Stock of any Restricted Subsidiary is sold or otherwise disposed of, the Consolidated Interest Expense for such
period directly attributable to the Indebtedness of such Restricted Subsidiary to the extent the Company and its continuing Restricted
Subsidiaries are no longer liable for such Indebtedness after such sale);
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(3) if, since the beginning of such period, the Company or any Restricted Subsidiary (by merger or otherwise) has made an Investment
in any Restricted Subsidiary (or any Person which becomes a Restricted Subsidiary or is merged with or into the Company or a Restricted
Subsidiary) or an acquisition (or will have received a contribution) of assets, including any acquisition or contribution of assets occurring in
connection with a transaction causing a calculation to be made as provided herein, which constitutes all or substantially all of a company,
division, operating unit, segment, business, group of related assets or line of business, Consolidated EBITDAX and Consolidated Interest
Expense for such period will be calculated after giving pro forma effect thereto (including the incurrence of any Indebtedness) as if such
investment or acquisition or contribution had occurred on the first day of such period; and

(4) if, since the beginning of such period, any Person (that subsequently became a Restricted Subsidiary or was merged with or into the
Company or any Restricted Subsidiary since the beginning of such period) made any Asset Sale or any Investment or acquisition of assets that
would have required an adjustment pursuant to clause (2) or (3) above if made by the Company or a Restricted Subsidiary during such
period, Consolidated EBITDAX and Consolidated Interest Expense for such period will be calculated after giving pro forma effect thereto as
if such Asset Sale or Investment or acquisition of assets had occurred on the first day of such period.

For purposes of this definition, whenever pro forma effect is to be given to any calculation under this definition, the pro forma calculations
will be determined in good faith by a responsible financial or accounting officer of the Company; provided, that such officer may in his or her
discretion include any reasonably identifiable and factually supportable pro forma changes to Consolidated EBITDAX, including any pro forma
expenses and cost reductions, that have occurred or in the judgment of such officer are reasonably expected to occur within 12 months of the date
of the applicable transaction to the extent that such expense or cost reduction or any other operating improvements could then be reflected properly
in pro forma financial statements prepared in accordance with Regulation S-X under the Securities Act or any other regulation or policy of the
SEC. If any Indebtedness bears a floating rate of interest and is being given pro forma effect, the interest expense on such Indebtedness will be
calculated as if the average rate in effect from the beginning of such period to the date of determination had been the applicable rate for the entire
period (taking into account any interest rate Hedging Obligation applicable to such Indebtedness, but if the remaining term of such interest rate
Hedging Obligation is less than 12 months, then such interest rate Hedging Obligation shall only be taken into account for that portion of the
period equal to the remaining term thereof). If any Indebtedness that is being given pro forma effect bears an interest rate at the option of the
Company, the interest rate shall be calculated by applying such optional rate chosen by the Company. Interest on Indebtedness that may optionally
be determined at an interest rate based upon a factor of a prime or similar rate, a eurocurrency interbank offered rate, or other rate, shall be deemed
to have been based upon the rate actually chosen, or, if none, then based upon such optional rate chosen as the Company may designate.

“Consolidated EBITDAX” for any period means, without duplication, the Consolidated Net Income for such period, plus the following,
without duplication and to the extent deducted (and not added back) in calculating such Consolidated Net Income:

(1) Consolidated Interest Expense;

(2) Consolidated Income Tax Expense;

(3) consolidated depletion and depreciation expense of the Company and its Restricted Subsidiaries;
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(4) consolidated amortization expense or impairment charges of the Company and its Restricted Subsidiaries recorded in connection
with the application of Financial Accounting Standards Board (FASB) Accounting Standards Codification (ASC) 350, Intangibles-Goodwill
and Other (formerly Statement of Financial Accounting Standard No. 142, “Goodwill and Other Intangibles” and Statement of Financial
Accounting Standard No. 144, “Accounting for the Impairment or Disposal of Long Lived Assets”);

(5) accretion of asset retirement obligations and other non-cash charges of the Company and its Restricted Subsidiaries (excluding any
such non-cash charge to the extent it represents an accrual of or reserve for cash charges in any future period or amortization of a prepaid
cash expense that was paid in a prior period not included in the calculation);

(6) so long as the Company uses successful efforts or a similar method of accounting for its oil and gas properties, consolidated
exploration expense of the Company and its Restricted Subsidiaries; and
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if applicable for such period; and less, to the extent included in calculating such Consolidated Net Income and in excess of any costs or expenses
attributable thereto that were deducted (and not added back) in calculating such Consolidated Net Income, the sum of (x) the amount of deferred
revenues that are amortized during such period and are attributable to reserves that are subject to Volumetric Production Payments, (y) amounts
recorded in accordance with GAAP as repayments of principal and interest pursuant to Dollar-Denominated Production Payments and (z) other
non-cash gains (excluding any non-cash gain to the extent it represents the reversal of an accrual or reserve for a potential cash item that reduced
Consolidated EBITDAX in any prior period).

Notwithstanding the preceding sentence, clauses (2) through (6) relating to amounts of a Restricted Subsidiary that is not a Guarantor will be
added to Consolidated Net Income to compute Consolidated EBITDAX of the Company only to the extent (and in the same proportion) that the net
income (loss) of such Restricted Subsidiary was included in calculating the Consolidated Net Income of the Company and, to the extent the
amounts set forth in clauses (2) through (6) are in excess of those necessary to offset a net loss of such Restricted Subsidiary or if such Restricted
Subsidiary has net income for such period included in Consolidated Net Income, only if a corresponding amount would be permitted at the date of
determination to be dividended or distributed to the Company by such Restricted Subsidiary without prior approval (that has not been obtained),
pursuant to the terms of its charter and all agreements, instruments, judgments, decrees, orders, statutes, rules and governmental regulations
applicable to that Restricted Subsidiary or the holders of its Capital Stock.

“Consolidated Income Tax Expense” means, with respect to any period, the provision for federal, state, local and foreign taxes (including
state franchise taxes) based on income of the Company and its Restrict Subsidiaries for such period as determined in accordance with GAAP, or
(for any period in which the Company is a partnership or limited liability company) the Tax Amount for such period.

“Consolidated Interest Expense”  means,  for  any  period,  the  total  consolidated  interest  expense  of  the  Company  and  its  Restricted
Subsidiaries, determined on a consolidated basis in accordance with GAAP, plus, to the extent not included in such interest expense and without
duplication:

(1) interest expense for such period attributable to Capital Lease Obligations and the interest component of any deferred payment
obligations;

(2) amortization of debt discount and debt issuance cost (provided that any amortization of bond premium will be credited to reduce
Consolidated Interest Expense unless, pursuant to GAAP, such amortization of bond premium has otherwise reduced Consolidated Interest
Expense);
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(3) non-cash interest expense;

(4) commissions, discounts and other fees and charges owed with respect to letters of credit and bankers’ acceptance financing;

(5) the interest expense on Indebtedness of another Person that is guaranteed by the Company or one of its Restricted Subsidiaries or
secured by a lien on assets of the Company or one of its Restricted Subsidiaries, to the extent such guarantee becomes payable or such lien
becomes subject to foreclosure;

(6) costs associated with interest rate Hedging Obligations (including amortization of fees); provided, however, that if such interest rate
Hedging Obligations result in net benefits rather than costs, such benefits shall be credited to reduce Consolidated Interest Expense unless,
pursuant to GAAP, such net benefits are otherwise reflected in Consolidated Net Income;

(7) the consolidated interest expense of the Company and its Restricted Subsidiaries that was capitalized during such period; and

(8) all dividends paid or payable in cash, Cash Equivalents or Indebtedness or dividends accrued during such period on any series of
Disqualified Stock of the Company or on preferred stock of its Restricted Subsidiaries payable to a party other than the Company or a
wholly-owned Subsidiary;

minus, to the extent included above, write-off of deferred financing costs (and interest) attributable to Dollar-Denominated Production Payments.

“Consolidated Leverage”  means,  as  of  the  date  of  determination,  the  Company’s  long  term  debt  reported  on  the  Company’s  audited
consolidated balance sheet as of the last day of the previous fiscal year prepared in accordance with GAAP minus the Company’s cash and cash
equivalents on such date.

“Consolidated Net Income” means, for any period, the aggregate net income (loss) of the Company and its consolidated Subsidiaries
determined in accordance with GAAP and before any reduction in respect of preferred stock dividends of such Person, less (for any period the
Company is a partnership or limited liability company) the Tax Amount for such period; provided, however, that there will not be included (to the
extent otherwise included therein) in such Consolidated Net Income:

(1) any net income (loss) of any Person (other than the Company) if such Person is not a Restricted Subsidiary, except that:

(a) subject to the limitations contained in clauses (3) and (4) below, the Company’s equity in the net income of any such Person
for such period will be included in such Consolidated Net Income up to the aggregate amount of cash actually distributed by such
Person during such period to the Company or a Restricted Subsidiary as a dividend or other distribution (subject, in the case of a
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dividend or other distribution to a Restricted Subsidiary, to the limitations contained in clause (2) below); and
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(b) the Company’s equity in a net loss of any such Person for such period will be included in determining such Consolidated Net
Income to the extent such loss has been funded with cash from the Company or a Restricted Subsidiary during such period;

(2) any net income (but not loss) of any Restricted Subsidiary if such Subsidiary is subject to restrictions, directly or indirectly, on the
payment of dividends or the making of distributions by such Restricted Subsidiary, directly or indirectly, to the Company, except that:

(a) subject to the limitations contained in clauses (3), (4) and (5) below, the Company’s equity in the net income of any such
Restricted Subsidiary for such period will be included in such Consolidated Net Income up to the aggregate amount of cash that could
have been distributed by such Restricted Subsidiary during such period to the Company or another Restricted Subsidiary as a dividend
or other distribution (subject, in the case of a dividend or other distribution paid to another Restricted Subsidiary, to the limitation
contained in this clause); and

(b) the Company’s equity in a net loss of any such Restricted Subsidiary for such period will be included in determining such
Consolidated Net Income;

(3) any gain (loss) realized upon the sale or other disposition of any property, plant or equipment of the Company or its consolidated
Subsidiaries which is not sold or otherwise disposed of in the ordinary course of business and any gain (loss) realized upon the sale or other
disposition of any Capital Stock of any Person;

(4) any extraordinary or nonrecurring gains or losses or nonrecurring other income or expenses, together with any related provision for
taxes (and, without duplication, any Permitted Tax Distributions) on such gains or losses or other income or expenses and all related fees and
expenses;

(5) the cumulative effect of a change in accounting principles;

(6) any asset impairment write-downs on oil and gas properties under GAAP or SEC guidelines;

(7) any unrealized non-cash gains or losses or charges in respect of Hedging Obligations (including those resulting from the application
of Financial Accounting Standards Board (FASB) Accounting Standards Codification (ASC) 815);

(8) income or loss attributable to discontinued operations (including, without limitation, operations disposed of during such period
whether or not such operations were classified as discontinued);

(9) all deferred financing costs written off, and premiums paid, in connection with any early extinguishment of Indebtedness;

(10) any depreciation, depletion and amortization expense in excess of capital expenditures; and

(11) any non-cash compensation charge arising from any grant of stock, stock options or other equity based awards; provided that the
proceeds resulting from any such grant will be excluded from Section 4.07(a)(3)(b) hereof.
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“Continuing Directors” means, as of any date of determination, any member of the Board of Directors of the Company, as applicable, who:

(1) was a member of such Board of Directors on the date hereof; or

(2) was nominated for election or elected to such Board of Directors with the approval of a majority of the Continuing Directors who
were members of such Board of Directors at the time of such nomination or election.

“Corporate Trust Office of the Trustee” will be at the address of the Trustee specified in Section 13.02 hereof or such other address as to
which the Trustee may give notice to the Issuers.

“Credit Facilities” means one or more first-priority secured debt facilities (including, without limitation, the Senior Credit Agreement),
commercial paper facilities or capital markets financings, in each case with banks or other institutional lenders or institutional investors providing
for revolving credit loans, term loans, receivables financing (including through the sale of receivables to such lenders or to special purpose entities
formed to borrow from (or sell receivables to) such lenders against such receivables), letters of credit or capital markets financings, in each case, as
amended, restated, modified, renewed, refunded, replaced or refinanced (including by means of sales of debt securities) in whole or in part from
time to time.

“Custodian” means the Trustee, as custodian with respect to the Notes in global form, or any successor entity thereto.

“Debt Documents” means, collectively, the First Lien Debt Documents and the Second Lien Debt Documents.

“Default” means any event that is, or with the passage of time or the giving of notice or both would be, an Event of Default.

“Definitive Note” means a certificated Note registered in the name of the Holder thereof and issued in accordance with Section 2.01 or 2.06
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hereof, substantially in the form of Exhibit A hereto except that such Note shall not bear the Global Note Legend and shall not have the “Schedule
of Exchanges of Interests in the Global Note” attached thereto.

“Depositary” means, with respect to the Notes issuable or issued in whole or in part in global form, the Person specified in Section 2.03
hereof as the Depositary with respect to the Notes, and any and all successors thereto appointed as Depositary hereunder and having become such
pursuant to the applicable provision of this Indenture.

“Disqualified Stock” means any Capital Stock that, by its terms (or by the terms of any security into which it is convertible, or for which it is
exchangeable, in each case at the option of the Holder of the Capital Stock), or upon the happening of any event, matures or is mandatorily
redeemable, pursuant to a sinking fund obligation or otherwise, or redeemable at the option of the Holder of the Capital Stock, in whole or in part,
on or prior to the date that is 91 days after the date on which the Notes mature. Notwithstanding the preceding sentence, any Capital Stock that
would constitute Disqualified Stock solely because the Holders of the Capital Stock have the right to require the Company to repurchase or redeem
such Capital Stock upon the occurrence of a change of control or an asset sale will not constitute Disqualified Stock if the terms of such Capital
Stock provide that the Company may not repurchase or redeem any such Capital Stock pursuant to such provisions unless such repurchase or
redemption complies with Section 4.07 hereof.
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“Dollar-Denominated Production Payments” means production payment obligations recorded as liabilities in accordance with GAAP,
together with all undertakings and obligations in connection therewith.

“Domestic Subsidiary” means any Restricted Subsidiary of the Company that was formed under the laws of the United States or any state of
the United States or the District of Columbia or that guarantees or otherwise provides direct credit support for any Indebtedness of the Company.

“Equity Interests” means Capital Stock and all warrants, options or other rights to acquire Capital Stock (but excluding any debt security that
is convertible into, or exchangeable for, Capital Stock).

“Equity Offering” means any public or private sale of Capital Stock (other than Disqualified Stock) made for cash on a primary basis by the
Company after the date hereof.

“Euroclear” means Euroclear Bank, S.A./N.V., as operator of the Euroclear system.

“Excess Cash Flow” means, with respect to the Company and its Restricted Subsidiaries for any period, Consolidated EBITDAX; minus,
Consolidated Interest Expense; minus, Tax Amount; minus, aggregate capital expenditures (including all cash payments in respect of acquisitions
of the Capital Stock, property or long-term assets of any other Person); minus, changes in Net Working Capital; minus, net cash contributions,
deposits, payments or charges (including contributions, deposits, payments or charges in respect of performance, surety and similar bonds and with
respect to letters of credit in support thereof) in respect of the Company’s plugging and abandonment obligations arising from, or related to, the Oil
and Gas Business; minus, the aggregate payment, repayment, redemption, defeasance or other retirement for value by the Company of any
Indebtedness.

“Excess Cash Flow Offer Amount” means, with respect to any period (A) 50% of Excess Cash Flow for such period minus (B) $5.0 million.

“Exchange Act” means the Securities Exchange Act of 1934, as amended.

“Exchange Notes” means the Notes (including any Additional Notes) issued in an Exchange Offer pursuant to Section 2.06(f) hereof.

“Exchange Offer” has the meaning set forth for such term in the initial Registration Rights Agreement.

“Exchange Offer Registration Statement” has the meaning set forth in the Registration Rights Agreement.

“Excluded Collateral” means:

(1) any Capital Stock of any Foreign Subsidiary in excess of 66% of the Capital Stock of such Foreign Subsidiary or any property or
assets of any Foreign Subsidiary;

(2) any permit or license or any contractual obligation entered into by either Issuer or any Guarantor (A) that prohibits or requires the
consent of any Person other than the Company or any of its Affiliates as a condition to the creation by such Issuer or Guarantor of a Lien on
any right, title or interest in such permit, license or contractual agreement or any Capital Stock or equivalent related thereto or (B) to the
extent that any requirement of law applicable thereto prohibits the creation of a Lien thereon, but only, with respect to the prohibition in
(A) and (B), to the extent, and for as long as, such prohibition is not terminated or rendered unenforceable or otherwise deemed ineffective by
the Uniform Commercial Code or any other requirement of law;
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(3) fixed or capital assets owned by either Issuer or any Guarantor that are subject to a purchase money Lien or a capital lease if the
contractual obligation pursuant to which such Lien is granted (or in the document providing for such capital lease) prohibits or requires the
consent of any Person other than the Company or any of its Affiliates as a condition to the creation of any other Lien on such equipment;

(4) any Capital Stock of any Subsidiary of the Company to the extent (and only to the extent) that in the reasonable judgment of the
Company, if such Capital Stock were not excluded from the Collateral then Rule 3-16 or Rule 3-10 of Regulation S-X under the Securities
Act would require the filing of separate financial statements of such Subsidiary with the SEC (or any other governmental agency) in
connection with a registration of the Notes under the Securities Act;

(5) Collateral that has been released in accordance with the Intercreditor Agreement or this Indenture;

(6) the W&T Escrow Accounts; and

(7) other property or assets owned by either Issuer or any Guarantor that are not subject to Liens securing any First Lien Obligations;

“ Existing Indebtedness”  means the aggregate principal amount of Indebtedness of the Company and its Restricted Subsidiaries in existence
on the date hereof, until such amounts are repaid.

The term “fair market value” means, with respect to any asset or property, the sale value that would be obtained in an arm’s-length free
market transaction between an informed and willing seller under no compulsion to sell and an informed and willing buyer under no compulsion to
buy. Except as otherwise provided herein, the fair market value of an asset or property in excess of $10.0 million shall be determined by an
independent accounting, appraisal or investment banking firm of recognized standing, and any lesser fair market value may be determined by an
officer of the Company acting in good faith.

“First Lien Agreement” means (i) the Senior Credit Agreement and any other agreement evidencing First Lien Obligations and (ii) any other
credit agreement, loan agreement, note agreement, promissory note, indenture or other agreement or instrument evidencing or governing the terms
of any indebtedness or other financial accommodation that (x) has been incurred to extend, replace, refinance or refund in whole or in part the
indebtedness and other obligations outstanding under the Senior Credit Agreement or any other agreement or instrument referred to in this clause
(ii) and (y) is consistent with the provisions set forth under Article 9 hereof.

“First Lien Collateral Agent” means the collateral agent for the First Lien Secured Parties named in any First Lien Debt Document and any
successor or replacement collateral agent designated as such by the holders of First Lien Obligations.

“First Lien Debt Documents” means, collectively, all agreements, instruments and other documents evidencing, governing or providing any
Lien for the benefit of any First Lien Obligations.
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“First Lien Obligations” means, collectively, (i) all principal of and interest and premium (if any) on all loans made pursuant to a First Lien
Agreement and any other Indebtedness incurred pursuant to a Credit Facility to the extent that such Indebtedness is secured equally and ratably
with the other First Lien Obligations by the Liens on the Collateral, (ii) all reimbursement obligations (if any) and interest thereon with respect to
any letter of credit or similar instruments issued pursuant to a First Lien Agreement, (iii) all Hedging Obligations of the Company or any Guarantor,
and (iv) all fees, expenses and other amounts payable from time to time pursuant to the First Lien Debt Documents.

“First Lien Secured Parties” means the holders of the First Lien Obligations and the First Lien Collateral Agent.

“First Priority  Lien” means any Permitted Lien securing First Lien Obligations.

“Foreign Subsidiary” means any Restricted Subsidiary of the Company that is not a Domestic Subsidiary.

The term “freely tradable” means a Transfer Restricted Security shall be deemed to be “freely tradable” at any time of determination if at
such time of determination (i) it may be sold to the public pursuant to Rule 144A under the Securities Act by a person that is not an “affiliate” (as
defined in Rule 144 under the Securities Act) of the Company without regard to any of the conditions specified therein (other than the holding
period requirement in paragraph (d) of Rule 144 so long as such holding period requirement is satisfied at such time of determination) and (ii) it
does not bear any restrictive legends relating to the Securities Act.

“GAAP” means generally accepted accounting principles in the United States, which are in effect from time to time.

“Global Note Legend” means the legend set forth in Section 2.06(g)(2) hereof, which is required to be placed on all Global Notes issued
herein.

“Global Notes” means, individually and collectively, each of the Restricted Global Notes and the Unrestricted Global Notes deposited with or
on behalf of and registered in the name of the Depository or its nominee, substantially in the form of Exhibit A hereto and that bears the Global
Note Legend and that has the “Schedule of Exchanges of Interests in the Global Note” attached thereto, issued in accordance with Sections 2.01,
2.06(b)(3), 2.06(b)(4), 2.06(d)(2) or 2.06(f) hereof.
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“Government Securities” means direct obligations of, or obligations guaranteed by, the United States of America, and the payment for which
the United States pledges its full faith and credit.

“Governmental Authority” means the government of the United States of America or any other nation, or of any political subdivision thereof,
whether state or local, and any agency, authority, instrumentality, regulatory body, court, central bank or other entity exercising executive,
legislative, judicial, taxing, regulatory or administrative powers or functions of or pertaining to government (including any supra-national bodies
such as the European Union or the European Central Bank).

The term “guarantee” or “guaranty” means a guarantee other than by endorsement of negotiable instruments for collection in the ordinary
course of business, direct or indirect, in any manner including, without limitation, by way of a pledge of assets or through letters of credit or
reimbursement agreements in respect thereof, of all or any part of any Indebtedness. When used as a verb, “guarantee” or “guaranty,” as
applicable, has a correlative meaning.

“Guarantee” means any guarantee by a Guarantor of the Issuers’ payment Obligations as provided herein and on the Notes.
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“Guarantors” means each Restricted Subsidiary of the Company that executes this Indenture as an initial Guarantor or that becomes a
Guarantor in accordance with the provisions herein, and their respective successors and assigns.

“Guaranteed Obligations” means, collectively,

(1) the prompt and full payment of the principal of, premium and Additional Interest, if any, and interest on, the Notes when due,
whether at stated maturity, by acceleration, redemption or otherwise, and the prompt and full payment of the interest on the overdue principal
of and interest on the Notes, if any, if lawful, and all other Obligations of the Issuers to the Holders or the Trustee under the Indenture
Documents, including all amounts that constitute part of the Guaranteed Obligations and would be owed by the Issuers but for the fact that
they are unenforceable or not allowable due to the existence of a bankruptcy, reorganization or similar proceeding involving the Issuers; and

(2) in case of any extension of time of payment or renewal of any Notes or any of such other Guaranteed Obligations, the prompt and
full payment when due or performed in accordance with the terms of the extension or renewal, whether at stated maturity, by acceleration or
otherwise.

“Hedging Obligations” means, with respect to any specified Person, the obligations of such Person incurred in the normal course of business
and not for speculative purposes under:

(1) interest rate swap agreements, interest rate cap agreements and interest rate collar agreements entered into with one of more
financial institutions and designed to protect the Person or any of its Restricted Subsidiaries entering into the agreement against fluctuations
in interest rates with respect to Indebtedness incurred and not for purposes of speculation;

(2) foreign exchange contracts and currency protection agreements entered into with one of more financial institutions and designed to
protect the Person or any of its Restricted Subsidiaries entering into the agreement against fluctuations in currency exchanges rates with
respect to Indebtedness incurred and not for purposes of speculation;

(3)  any  commodity  futures  contract,  commodity  option  or  other  similar  agreement  or  arrangement  designed  to  protect  against
fluctuations in the price of oil, natural gas or other commodities used, produced, processed or sold by that Person or any of its Restricted
Subsidiaries at the time; and

(4) other agreements or arrangements designed to protect such Person or any of its Restricted Subsidiaries against fluctuations in
interest rates, commodity prices or currency exchange rates.

“Holder” means a Person in whose name a Note is registered.

“IAI Global Note” means a Global Note substantially in the form of Exhibit A hereto bearing the Global Note Legend and the Private
Placement Legend and deposited with or on behalf of and registered in the name of the Depositary or its nominee that will be issued in a
denomination equal to the outstanding principal amount of the Notes sold to Institutional Accredited Investors.
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“Indebtedness” means, with respect to any specified Person (excluding accrued expenses and trade payables), without duplication,

(1) all obligations of such Person, whether or not contingent, in respect of:

(a) the principal of and premium, if any, in respect of outstanding (A) Indebtedness of such Person for money borrowed and
(B)  Indebtedness  evidenced  by  notes,  debentures,  bonds  or  other  similar  instruments  for  the  payment  of  which  such  Person  is
responsible or liable;

(b) all Capital Lease Obligations of such Person and all Attributable Debt in respect of sale and leaseback transactions entered
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into by such Person;

(c) the deferred purchase price of property, which purchase price is due more than six months after the date of taking delivery of
title to such property, including all obligations of such Person for the deferred purchase price of property under any title retention
agreement, but excluding accrued expenses and trade accounts payable arising in the ordinary course of business; and

(d) the reimbursement obligation of any obligor for the principal amount of any letter of credit, banker’s acceptance or similar
transaction (excluding obligations with respect to letters of credit securing obligations (other than obligations described in clauses
(a) through (c) above) entered into in the ordinary course of business of such Person to the extent such letters of credit are not drawn
upon or, if and to the extent drawn upon, such drawing is reimbursed no later than the tenth Business Day following receipt by such
Person of a demand for reimbursement following payment on the letter of credit);

(2) all net obligations in respect of Hedging Obligations except to the extent such net obligations are otherwise included in this
definition;

(3) all liabilities of others of the kind described in the preceding clause (1) or (2) that such Person has Guaranteed or that are otherwise
its legal liability;

(4) with respect to any Production Payment, any warranties or guaranties of production or payment by such Person with respect to such
Production Payment but excluding other contractual obligations of such Person with respect to such Production Payment;

(5) Indebtedness (as otherwise defined in this definition) of another Person secured by a Lien on any asset of such Person, whether or
not such Indebtedness is assumed by such Person, the amount of such obligations being deemed to be the lesser of

(a) the full amount of such obligations so secured, and

(b) the fair market value of such asset as determined in good faith by such specified Person;

(6) Disqualified Stock of such Person or a Restricted Subsidiary in an amount equal to the greater of the maximum mandatory
redemption or repurchase price (not including, in either case, any redemption or repurchase premium) or the liquidation preference thereof;

(7) the aggregate preference in respect of amounts payable on the issued and outstanding preferred stock of any of the Company’s
Restricted Subsidiaries that are not Guarantors in the event of any voluntary or involuntary liquidation, dissolution or winding up

 
18

(excluding any such preference attributable to such preferred stock that is owned by such Person or any of its Restricted Subsidiaries;
provided, that if such Person is the Company, such exclusion shall be for such preference attributable to such preferred stock that is owned by
the Company or any of its Restricted Subsidiaries); and

(8)  any  and  all  deferrals,  renewals,  extensions,  refinancings  and  refundings  (whether  direct  or  indirect)  of,  or  amendments,
modifications or supplements to, any liability of the kind described in any of the preceding clauses (1), (2), (3), (4), (5), (6), (7) or this clause
(8), whether or not between or among the same parties.

if and to the extent any of the preceding items (other than letters of credit and Hedging Obligations) would appear as a liability upon a balance sheet
of the specified Person prepared in accordance with GAAP. In addition, the term “Indebtedness” includes all Indebtedness of others secured by a
Lien on any asset of the specified Person (whether or not such Indebtedness is assumed by the specified Person) and, to the extent not otherwise
included, the Guarantee by the specified Person of any Indebtedness of any other Person. Subject to clause (4) of the preceding sentence,
Production Payments shall not be deemed to be Indebtedness.

“Indenture” means this Indenture, as amended or supplemented from time to time.

“Indenture Documents” means, collectively, this Indenture, the applicable Registration Rights Agreement, the Notes, the Guarantees and the
Collateral Agreements.

“Intercreditor Agreement” means the Second Lien Intercreditor Agreement that is entered into as of the date hereof by and among the
Trustee, the First Lien Collateral Agent and the Issuers, as the same may be amended, supplemented, restated or modified from time to time.

“Indirect Participant” means a Person who holds a beneficial interest in a Global Note through a Participant.

“Initial  Notes” means the first $150,000,000 aggregate principal amount of Notes issued hereunder on the date hereof, and any Notes issued
upon registration of transfer thereof or in exchange therefor.

“Insolvency Proceeding” means any proceeding in respect of bankruptcy, insolvency, winding up, receivership, dissolution or assignment for
the benefit of creditors, in each of the foregoing events whether under the Bankruptcy Law or any similar federal, state or foreign bankruptcy,
insolvency, reorganization, receivership or similar law.

“Institutional Accredited Investor” means an institution that is an “accredited investor” as defined in Rule 501(a)(1), (2), (3) or (7) of
Regulation D under the Securities Act, as amended.
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“Investments” means, with respect to any Person, all direct or indirect investments by such Person in other Persons (including Affiliates) in
the forms of loans (including guarantees or other obligations), advances or capital contributions (excluding commission, travel and similar
advances to officers and employees made in the ordinary course of business), purchases or other acquisitions for consideration of Indebtedness,
Equity Interests or other securities, together with all items that are or would be classified as investments on a balance sheet prepared in accordance
with GAAP. If the Company or any Restricted Subsidiary of the Company sells or otherwise disposes of any Equity Interests of any direct or
indirect Restricted Subsidiary of the Company such that, after giving effect to any such sale or disposition, such Person is no longer a Restricted
Subsidiary of the Company, the Company will be deemed to have made
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an Investment on the date of any such sale or disposition in an amount equal to the fair market value of the Equity Interests of such Restricted
Subsidiary not sold or disposed of in an amount determined as provided in Section 4.07(d) hereof. The acquisition by the Company or any
Subsidiary of the Company of a Person that holds an Investment in a third Person will not be deemed to be an Investment by the Company or such
Subsidiary in such third Person unless such Investment in such third Person was contemplated by the Company or such Subsidiary and not
incidental to the acquisition of such Person.

“Issue Date” means November 23, 2010.

“Legal Holiday” means a Saturday, a Sunday or a day on which banking institutions in the City of New York or at a place of payment are
authorized by law, regulation or executive order to remain closed. If a payment date is a Legal Holiday at a place of payment, payment may be
made at that place on the next succeeding day that is not a Legal Holiday, and no interest shall accrue on such payment for the intervening period.

“Letter of Transmittal” means the letter of transmittal to be prepared by the Issuers and sent to all Holders of the Notes for use by such
Holders in connection with an Exchange Offer.

“Lien” means, with respect to any asset, any mortgage, lien, pledge, charge, security interest or encumbrance of any kind in respect of such
asset, whether or not filed, recorded or otherwise perfected under applicable law, including any conditional sale or other title retention agreement,
any lease in the nature thereof, any option or other agreement to sell or give a security interest in and any filing of or agreement to give any
financing statement under the Uniform Commercial Code (or equivalent statutes) of any jurisdiction other than a precautionary financing statement
not intended as a security agreement.

“ Mortgage”  means that certain Deed of Trust, Mortgage, Assignment, Security Agreement, Fixture Filing and Financing Statement that is
entered into on or prior to the date set forth in Section 4.19 hereof by and among the trustee thereunder, the Collateral Agent and the Company, as
the same may be amended, supplemented, restated or modified from time to time.

“Net Proceeds” means the aggregate cash proceeds received by the Company or any of its Restricted Subsidiaries in respect of any Asset
Sale (including, without limitation, any cash received upon the sale or other disposition of any non-cash consideration received in any Asset Sale),
net of, without duplication:

(1) the direct costs relating to such Asset Sale, including, without limitation, legal, accounting and investment banking fees, sales
commissions, title and recording tax expenses, and any relocation expenses incurred as a result of the Asset Sale;

(2) taxes paid or payable as a result of the Asset Sale (including Permitted Tax Distributions), in each case, after taking into account any
available tax credits or deductions and any tax sharing arrangements;

(3) amounts required to be applied to the repayment of Indebtedness secured by a Lien on the properties or assets that were the subject
of such Asset Sale;

(4) all payments made on any Hedging Obligation or other Indebtedness which is secured by any assets subject to such Asset Sale, in
accordance with the terms of any Permitted Lien upon such assets, or which must by its terms, or in order to obtain a necessary consent to
such Asset Sale, or by applicable law be repaid out of the proceeds from such Asset Sale; and
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(5) any reserve for adjustment in respect of the sale price of such properties or assets established in accordance with GAAP.

“Net Working Capital” means:

(1) all current assets of the Company and its Restricted Subsidiaries, minus

(2) all current liabilities of the Company and its Restricted Subsidiaries, except current liabilities included in Indebtedness;

in each case, on a consolidated basis and determined in accordance with GAAP.

“Non-Recourse Debt” means Indebtedness:
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(1) as to which neither the Company nor any of its Restricted Subsidiaries (a) provides credit support of any kind (including any
undertaking, agreement or instrument that would constitute Indebtedness), (b) is directly or indirectly liable as a guarantor or otherwise, or
(c) is the lender;

(2) no default with respect to which (including any rights that the holders of the Indebtedness may have to take enforcement action
against an Unrestricted Subsidiary) would permit upon notice, lapse of time or both any holder of any other Indebtedness (other than the
Notes) of the Company or any of its Restricted Subsidiaries to declare a default on such other Indebtedness or cause the payment of the
Indebtedness to be accelerated or payable prior to its Stated Maturity; and

(3) as to which the lenders have been notified in writing that they will not have any recourse to the stock or assets of the Company or
any of its Restricted Subsidiaries.

“Non-U.S. Person” means a Person who is not a U.S. Person.

“Notes” has the meaning assigned to it in the preamble herein. The Initial Notes and the Additional Notes shall be treated as a single class for
all purposes herein, and unless the context otherwise requires, all references to the Notes shall include the Initial Notes and any Additional Notes.

“Obligations” means any principal, premium, if any, interest (including interest accruing on or after the filing of any petition in bankruptcy or
for  reorganization,  whether  or  not  a  claim  for  post-filing  interest  is  allowed  in  such  proceeding),  penalties,  fees,  charges,  expenses,
indemnifications, reimbursement obligations, damages, guarantees, and other liabilities or amounts payable under the documentation governing any
Indebtedness or in respect thereto.

“Officer” means, with respect to any Person, the Chairman of the Board, the Chief Executive Officer, the President, the Chief Operating
Officer, the Chief Financial Officer, the Treasurer, any Assistant Treasurer, the Controller, the Secretary or any Vice-President of such Person.

“Officers’  Certificate” means a certificate signed on behalf of the Issuers by one Officer of each Issuer (regardless of whether the certificate is
being delivered to the Trustee by the Issuers or the Company), each of whom must be the principal executive officer, the principal financial officer
or the principal accounting officer of such Issuer, that meets the requirements of Section 13.05 hereof.
 

21

“Oil and Gas Business” means:

(1) the acquisition, exploration, development, operation and disposition of interests in oil, natural gas and other hydrocarbon properties;

(2) the gathering, marketing, treating, processing (but not refining), storage, selling and transporting of any production from those
interests, including any hedging activities related thereto; and

(3) any activity necessary, appropriate, incidental or reasonably related to the activities described above.

“Opinion of Counsel” means an opinion from legal counsel who is reasonably acceptable to the Trustee, that meets the requirements of
Section 13.05 hereof. The counsel may be an employee of or counsel to the Company or any Subsidiary of the Company.

“Participant” means, with respect to the Depositary, Euroclear or Clearstream, a Person who has an account with the Depositary, Euroclear
or Clearstream, respectively (and, with respect to DTC, shall include Euroclear and Clearstream).

“Participating Broker-Dealer” has the meaning set forth in the Registration Rights Agreement.

“Permitted Business Investments” means Investments made in the ordinary course of, and of a nature that is or shall have become customary
in, the Oil and Gas Business, including through agreements, transactions, interests or arrangements that permit one to share risk or costs, comply
with regulatory requirements regarding local ownership or satisfy other objectives customarily achieved through the conduct of the Oil and Gas
Business jointly with third parties, including without limitation:

(1) direct or indirect ownership of crude oil, natural gas, other related hydrocarbon and mineral properties or any interest therein or
gathering, transportation, processing, storage or related systems; and

(2) the entry into operating agreements, joint ventures, processing agreements, working interests, royalty interests, mineral leases, farm-
in agreements, farm-out agreements, development agreements, production sharing agreements, area of mutual interest agreements, contracts
for the sale, transportation or exchange of crude oil and natural gas and related hydrocarbons and minerals, unitization agreements, pooling
arrangements, joint bidding agreements, service contracts, partnership agreements (whether general or limited), or other similar or customary
agreements, transactions, properties, interests or arrangements and Investments and expenditures in connection therewith or pursuant thereto,
in each case made or entered into in the ordinary course of the Oil and Gas Business, excluding, however, Investments in corporations and
publicly-traded limited partnerships.

“Permitted Holders” means any Beneficial Owner of Capital Stock of the Company on the Issue Date.

“Permitted Investments” means:
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(1) any Investment in the Company or in a Restricted Subsidiary of the Company;

(2) any Investment in Cash Equivalents;
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(3) any Investment by the Company or any Restricted Subsidiary of the Company in a Person, if as a result of such Investment:

(a) such Person becomes a Restricted Subsidiary of the Company; or

(b) such Person is merged, consolidated or amalgamated with or into, or transfers or conveys substantially all of its properties or
assets to, or is liquidated into, the Company or a Restricted Subsidiary of the Company;

(4) any Investment made as a result of the receipt of non-cash consideration from an Asset Sale that was made pursuant to and in
compliance with Section 4.10 hereof;

(5) any Investment in any Person solely in exchange for the issuance of Equity Interests (other than Disqualified Stock) of the
Company;

(6) any Investments received in compromise of obligations of trade creditors or customers that were incurred in the ordinary course of
business, including pursuant to any plan of reorganization or similar arrangement upon the bankruptcy or insolvency of any trade creditor or
customer;

(7) Hedging Obligations permitted to be incurred under Section 4.09;

(8) Permitted Business Investments;

(9) any repurchases of Notes permitted herein, including open market purchases of the Notes; and

(10) other Investments in any Person having an aggregate fair market value (measured on the date each such Investment was made and
without giving effect to subsequent changes in value), when taken together with all other Investments made pursuant to this clause (10) that
are at the time outstanding, not to exceed $5.0 million.

“Permitted Liens” means:

(1) Liens on any property or assets securing Indebtedness and other obligations under Credit Facilities permitted herein;

(2) Liens in favor of the Company or the Guarantors;

(3) Liens on any property or assets of a Person existing at the time such Person is merged with or into or consolidated with the
Company or any Restricted Subsidiary of the Company, provided that such Liens were in existence prior to the contemplation of such merger
or consolidation and do not extend to any property or assets other than those of the Person merged into or consolidated with the Company or
the Restricted Subsidiary;

(4) Liens on any property or assets existing at the time of acquisition thereof by the Company or any Restricted Subsidiary of the
Company, provided that such Liens were not incurred in connection with the contemplation of such acquisition;
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(5) Liens to secure the performance of statutory obligations, surety or appeal bonds, performance bonds or other obligations of a like
nature incurred in the ordinary course of business;

(6) Liens existing on the Issue Date;

(7) Liens arising from Uniform Commercial Code financing statement filings regarding operating leases entered into by the Company
and its Restricted Subsidiaries in the ordinary course of business;

(8) Liens securing Permitted Refinancing Indebtedness incurred to refinance Indebtedness that was previously so secured, provided that
any such Lien is limited to all or part of the same property or assets (plus improvements, replacements, accessions, proceeds or dividends or
distributions in respect thereof) that secured (or, under the written arrangements under which the original Lien arose, could secure) the
Indebtedness being refinanced or is in respect of property that is the security for a Permitted Lien hereunder;

(9) Liens securing Hedging Obligations of the Company or any of its Restricted Subsidiaries;

(10) Liens securing Indebtedness incurred in connection with the acquisition by the Company or any Restricted Subsidiary of assets
used in the Oil and Gas Business (including the office buildings and other real property used by the Company or such Restricted Subsidiary
in conducting its operations); provided that (i) such Liens attach only to the assets acquired with the proceeds of such Indebtedness; (ii) such
Indebtedness is not in excess of the purchase price of such fixed assets; and (iii) such Indebtedness is permitted to be incurred under
Section 4.10;

(11) any Lien incurred in the ordinary course of business incidental to the conduct of the business of the Company or the Restricted
Subsidiaries or the ownership of their property (including (a) easements, rights of way and similar encumbrances, (b) rights or title of lessors
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under leases (other than Capital Lease Obligations), (c) rights of collecting banks having rights of setoff, revocation, refund or chargeback
with respect to money or instruments of the Company or the Restricted Subsidiaries on deposit with or in the possession of such banks,
(d) Liens imposed by law, including Liens under workers’ compensation or similar legislation and mechanics’, carriers’, warehousemen’s,
materialmen’s, suppliers’ and vendors’ Liens, and (e) Liens incurred to secure performance of obligations with respect to statutory or
regulatory requirements, performance or return-of-money bonds, surety bonds or other obligations of a like nature and incurred in a manner
consistent with industry practice;

(12) Liens for taxes, assessments and governmental charges not yet due or the validity of which are being contested in good faith by
appropriate proceedings, promptly instituted and diligently conducted, and for which adequate reserves have been established to the extent
required by GAAP as in effect at such time;

(13) Liens created for the benefit of (or to secure) Second Lien Obligations in respect of the Initial Notes in an aggregate principal
amount not to exceed $150.0 million; and

(14) Liens incurred with respect to obligations that do not exceed $2.0 million at any one time outstanding.
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“Permitted Refinancing Indebtedness” means any Indebtedness of the Company or any of its Restricted Subsidiaries issued in exchange for,
or the net proceeds of which are used to extend, refinance, renew, replace, defease or refund other Indebtedness of the Company or any of its
Restricted Subsidiaries (other than intercompany Indebtedness); provided that:

(1) the principal amount (or accreted value, if applicable) of such Permitted Refinancing Indebtedness does not exceed the principal
amount (or accreted value, if applicable) of the Indebtedness being extended, refinanced, renewed, replaced, defeased or refunded (plus all
accrued interest on the Indebtedness and the amount of all expenses and premiums incurred in connection therewith);

(2) such Permitted Refinancing Indebtedness has a final maturity date no earlier than the final maturity date of, and has a Weighted
Average Life to Maturity equal to or greater than the Weighted Average Life to Maturity of, the Indebtedness being extended, refinanced,
renewed, replaced, defeased or refunded;

(3) if the Indebtedness being extended, refinanced, renewed, replaced, defeased or refunded is subordinated in right of payment to the
Notes or the Guarantees, such Permitted Refinancing Indebtedness is subordinated in right of payment to the Notes or the Guarantees on
terms at least as favorable to the Holders of Notes as those contained in the documentation governing the Indebtedness being extended,
refinanced, renewed, replaced, defeased or refunded; and

(4) such Indebtedness is not incurred by a Restricted Subsidiary of the Company if the Company is the obligor on the Indebtedness
being extended, refinanced, renewed, replaced, defeased or refunded; provided, however, that a Restricted Subsidiary that is also a Guarantor
may guarantee Permitted Refinancing Indebtedness incurred by the Company, whether or not such Restricted Subsidiary was an obligor or
guarantor of the Indebtedness being extended, refinanced, renewed, replaced, defeased or refunded.

“Permitted Tax Distributions” means (i) for any calendar year or portion thereof of the Company during which it is a pass-through entity for
U.S. federal income tax purposes, payments and distributions to the members of the Company on each estimated payment date as well as each other
applicable due date to enable the members of the Company (or, if any of them are themselves a pass-through entity for U.S. federal income tax
purposes, their shareholders, members or partners) to make payments of U.S. federal and state income taxes (including estimates thereof) as a
result of the operations of the Company and its Subsidiaries during the current and any previous calendar year, not to exceed an amount equal to
the amount of each such member’s (or, in the case of a pass-through entity, its shareholders’, members’ or partners’) U.S. federal and state income
tax liability resulting solely from the pass-through tax treatment of such member’s interest in the Company and as calculated pursuant to the
operating agreement of the Company as in effect on the Issue Date and as it may be amended from time to time thereafter in a manner that is not
adverse to the Holders of the Notes and (ii) payments and distributions to Black Elk Management LLC sufficient to permit its members to
discharge their 2010 United States federal income tax liabilities in respect of the receipt by Black Elk Management LLC of Class B Units pursuant
to Paragraph 24 of the First Amended and Restated Operating Agreement of the Company and the receipt by Black Elk Management LLC of any
amounts described in this clause (ii); provided, however, that all payments and distributions pursuant to this clause (ii) shall not exceed $1.3
million in the aggregate.

“Person” means any individual, corporation, partnership, joint venture, association, joint-stock company, trust, unincorporated organization,
limited liability company or government or other entity.
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“PPVA” means Platinum Partners Value Arbitrage Fund L.P.

“Private Placement Legend” means the legend set forth in Section 2.06(g)(1) hereof to be placed on all Notes issued hereunder except where
otherwise permitted herein.

“Production Payments” means, collectively, Dollar-Denominated Production Payments and Volumetric Production Payments.
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“QIB” means a “qualified institutional buyer” as defined in Rule 144A.

“Registration Rights Agreement” means (i) the Registration Rights Agreement, dated as of November 23, 2010, among the Issuers, the initial
Guarantor and the other parties named on the signature pages thereof, as such agreement may be amended, modified or supplemented from time to
time and (ii) with respect to any Additional Notes, one or more registration rights agreements among the Issuers, the Guarantors and the other
parties thereto, as such agreement(s) may be amended, modified or supplemented from time to time, relating to rights given by the Issuers to the
purchasers of Additional Notes to register such Additional Notes under the Securities Act

“Regulation S” means Regulation S promulgated under the Securities Act.

“Regulation S Global Note” means a Regulation S Temporary Global Note or Regulation S Permanent Global Note, as appropriate.

“Regulation S Permanent Global Note” means a permanent Global Note in the form of Exhibit A hereto bearing the Global Note Legend and
the Private Placement Legend and deposited with or on behalf of and registered in the name of the Depositary or its nominee, issued in a
denomination equal to the outstanding principal amount of the Regulation S Temporary Global Note upon expiration of the Restricted Period.

“Regulation S Temporary Global Note” means a temporary Global Note in the form of Exhibit A hereto deposited with or on behalf of and
registered in the name of the Depositary or its nominee, issued in a denomination equal to the outstanding principal amount of the Notes initially
sold in reliance on Rule 903 of Regulation S.

“Responsible Officer” when used with respect to the Trustee, means any officer within the corporate trust department of the Trustee,
including any vice president, assistant vice president, assistant secretary, assistant treasurer, trust officer or any other officer of the Trustee
customarily performing functions similar to those performed by any of the above designated officers and also means, with respect to a particular
corporate trust matter, any other officer to whom such matter is referred because of his knowledge of and familiarity with the particular subject and
who shall have direct responsibility for the administration of this Indenture.

“Restricted Definitive Note” means a Definitive Note bearing the Private Placement Legend.

“Restricted Global Note” means a Global Note bearing the Private Placement Legend.

“Restricted Investment” means an Investment other than a Permitted Investment.

“Restricted Period” means the 40-day distribution compliance period as defined in Regulation S.
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“Restricted Subsidiary” of a Person means any Subsidiary of the referent Person that is not an Unrestricted Subsidiary.

“Rule 144” means Rule 144 promulgated under the Securities Act.

“Rule 144A” means Rule 144A promulgated under the Securities Act.

“Rule 903” means Rule 903 promulgated under the Securities Act.

“Rule 904” means Rule 904 promulgated under the Securities Act.

“Sarbanes-Oxley Act of 2002” means the Public Company Accounting Reform and Investor Protection Act and the rules and regulations
promulgated thereunder.

“Securities Act” means the Securities Act of 1933, as amended.

“Second Lien Debt Documents” means, collectively, the Indenture Documents and corresponding documents relating to other Second Lien
Obligations.

“Second Lien Obligations” means collectively, (i) all principal of and interest and premium (if any) on all Notes and (ii) all fees, expenses
and other amounts payable from time to time as provided herein and in related documents.

“Second Lien Secured Creditors” means the holders of the Second Lien Obligations.

“Second Lien Secured Parties” means the Holders of the Second Lien Obligations, the Trustee, any agent for any Second Lien Obligations
and the Collateral Agent.

“SEC PV-10” means the estimated future gross revenue to be generated from the production of proved reserves, net of estimated production
and future development and abandonment costs, using prices and costs in effect at the determination date, before income taxes, and without giving
effect to non-property-related expenses, discounted to a present value using an annual discount rate of 10% in accordance with the guidelines of
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the Commission. Such amount shall be determined by either Netherland, Sewell & Associates, Inc., Ryder Scott Company, L.P., or DeGolyer and
MacNaughton.

“Secured Parties” means, collectively, the First Lien Secured Parties and the Second Lien Secured Parties.

“Security Agreement” means that certain Security Agreement entered into as of the date hereof by and among the Issuers and the initial
Guarantor as “Grantors” and the Trustee and the Collateral Agent, as the same may be amended, supplemented, restated or modified from time to
time.

“Senior Credit Agreement” means the Amended and Restated Credit Agreement by and among the Company, the guarantors party thereto, the
lenders party thereto, and PPVA Black Elk (Cayman) Ltd., as agent, dated as of July 13, 2009, including any related notes, guarantees, collateral
documents, instruments and agreements executed in connection therewith, and in each case as amended, restated, modified, renewed, refunded,
replaced or refinanced from time to time, including with different lenders or in differing amounts of Indebtedness to the extent permitted herein.

“Senior Debt” means all Indebtedness of the Company or any of its Restricted Subsidiaries permitted to be incurred under the terms herein,
including the Notes, unless the instrument under which such Indebtedness is incurred expressly provides that it is subordinated in right of payment
to the Notes or any Guarantee, and all Obligations with respect to the foregoing.
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“Shelf Registration Statement” means the Shelf Registration Statement as defined in the Registration Rights Agreement.

“Stated Maturity” means, with respect to any installment of interest or principal on any series of Indebtedness, the date on which the payment
of interest or principal was scheduled to be paid in the original documentation governing such Indebtedness, and will not include any contingent
obligations to repay, redeem or repurchase any such interest or principal prior to the date originally scheduled for the payment thereof.

The term “subordinated” means, with respect to Indebtedness, Indebtedness that is expressly subordinated in right of payment. Unsecured
Indebtedness shall not be deemed subordinated to secured Indebtedness solely because of such security. For purposes of Section 4.07 hereof,
Indebtedness of the Company or a Guarantor shall not be deemed subordinated due to the operation of Article 10 hereof or the Collateral
Agreements.

“Subsidiary” means, with respect to any specified Person:

(1) any corporation, association or other business entity of which more than 50% of the total voting power of Voting Stock is at the
time owned or controlled, directly or through another Subsidiary, by that Person or one or more of the other Subsidiaries of that Person (or a
combination thereof); and

(2) any partnership (a) the sole general partner or the managing general partner of which is such Person or a Subsidiary of such Person
or (b) the only general partners of which are that Person or one or more Subsidiaries of that Person (or any combination thereof).

“Tax Amount” means, for any period, the combined federal, state and local income taxes, including estimated taxes, that would be payable by
the Company if it were a Texas corporation filing separate tax returns with respect to its Taxable Income for such period; provided that in
determining the Tax Amount, the effect thereon of any net operating loss carry-forwards or other carry-forwards or tax attributes, such as
alternative minimum tax carry-forwards, that would have arisen if the Company were a Texas corporation shall be taken into account; provided,
further, that, if there is an adjustment in the amount of the Taxable Income for any period, an appropriate positive or negative adjustment shall be
made in the Tax Amount, and if the Tax Amount is negative, then the Tax Amount for succeeding periods shall be reduced to take into account
such negative amount until such negative amount is reduced to zero. Notwithstanding anything to the contrary, Tax Amount shall not include taxes
resulting from the Company’s reorganization as, or change in the status to, a corporation for tax purposes.

“Taxable Income” means, for any period, the taxable income or loss of the Company for such period for U.S. federal income tax purposes.

“TIA” means the Trust Indenture Act of 1939, as amended (15 U.S.C. §§ 77aaa-77bbbb).

“Treasury Rate” means, with respect to the Notes as of any redemption date, the yield to maturity at the time of computation of United States
Treasury securities with a constant maturity (as compiled and published in the most recent Federal Reserve Statistical Release H.15 (519) that has
become publicly available at least two Business Days prior to the redemption date (or, if such Statistical Release is no longer published, any
publicly available source or similar market data)) most nearly equal to the period
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from the redemption date to December 1, 2013; provided, however, that if the period from the redemption date to December 1, 2013 is not equal to
the constant maturity of a United States Treasury security for which a weekly average yield is given, the Treasury Rate shall be obtained by linear
interpolation (calculated to the nearest one-twelfth of a year) from the weekly average yields of United States Treasury securities for which such
yields are given, except that if the period from the redemption date to December 1, 2013 is less than one year, the weekly average yield on actually
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traded United States Treasury securities adjusted to a constant maturity of one year shall be used.

“Trustee” means The Bank of New York Mellon Trust Company, N.A. until a successor replaces it in accordance with the applicable
provisions herein and thereafter means the successor serving hereunder.

“Unrestricted Definitive Note” means a Definitive Note that does not bear and is not required to bear the Private Placement Legend.

“Unrestricted Global Note” means a Global Note that does not bear and is not required to bear the Private Placement Legend.

“Unrestricted Subsidiary” means any Subsidiary of the Company that is designated by the Board of Directors as an Unrestricted Subsidiary
pursuant to a resolution of the Board of Directors, but only to the extent that such Subsidiary:

(1) has no Indebtedness other than Non-Recourse Debt;

(2) is not party to any agreement, contract, arrangement or understanding with the Company or any Restricted Subsidiary of the
Company unless the terms of any such agreement, contract, arrangement or understanding are no less favorable to the Company or such
Restricted Subsidiary than those that might be obtained at the time from Persons who are not Affiliates of the Company;

(3) is a Person with respect to which neither the Company nor any of its Restricted Subsidiaries has any direct or indirect obligation
(a) to subscribe for additional Equity Interests or (b) to maintain or preserve such Person’s financial condition or to cause such Person to
achieve any specified levels of operating results; and

(4) does not guarantee or otherwise directly or indirectly provide credit support for any Indebtedness of the Company or any of its
Restricted Subsidiaries.

Any designation of a Subsidiary of the Company as an Unrestricted Subsidiary will be evidenced to the Trustee by filing with the Trustee the
Board Resolution giving effect to such designation and an Officers’ Certificate certifying that such designation complied with the preceding
conditions and was permitted by Section 4.07 hereof. If, at any time, any Unrestricted Subsidiary would fail to meet the preceding requirements as
an Unrestricted Subsidiary, it will thereafter cease to be an Unrestricted Subsidiary for purposes of this Indenture and any Indebtedness of such
Subsidiary will be deemed to be incurred by a Restricted Subsidiary of the Company as of such date and any Lien of such Subsidiary will be
deemed to be incurred as of such date and, if such Indebtedness is not permitted to be incurred pursuant to Section 4.09 hereof, or such Lien is not
permitted to be incurred as of such date pursuant to Section 4.12 hereof, then in either case, the Company will be in default of such covenant.

“U.S. Person” means a U.S. Person as defined in Rule 902(k) promulgated under the Securities Act.
 

29

“Volumetric Production Payments” means production payment obligations recorded as deferred revenue in accordance with GAAP, together
with all related undertakings and obligations.

“Voting Stock” of any Person as of any date means the Capital Stock of such Person that is at the time entitled (without regard to the
occurrence of any contingency) to vote in the election of the Board of Directors of such Person.

“Weighted Average Life to Maturity” means, when applied to any Indebtedness at any date, the number of years obtained by dividing:

(1) the sum of the products obtained by multiplying (a) the amount of each then remaining installment, sinking fund, serial maturity or
other required payments of principal, including payment at final maturity, in respect of the Indebtedness, by (b) the number of years
(calculated to the nearest one-twelfth) that will elapse between such date and the making of such payment; by

(2) the then outstanding principal amount of such Indebtedness.

“W&T” means W&T Offshore, Inc., a Texas corporation.

“W&T Escrow Accounts” means the escrow accounts established pursuant to the terms of the W&T Purchase and Sale Agreement and subject
to a first priority Lien in favor of W&T in accordance with the terms of the W&T Purchase and Sale Agreement.

“W&T Properties”  means  those  certain  properties  of  the  Company  purchased  from  W&T  pursuant  to  the  W&T  Purchase  and  Sale
Agreement.

“W&T Purchase and Sale Agreement” means that certain Agreement for Purchase and Sale dated effective August 1, 2009, by and between
W&T, as “Seller” and the Company, as “Buyer.”

Section 1.02 Other Definitions.
 

Term   

Defined
in

Section  
“ Affiliate Transaction”    4.11  
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“ Asset Sale Offer”    3.09  
“ Authentication Order”    2.02  
“ Change of Control Offer”    4.15  
“ Change of Control Payment”    4.15  
“Change of Control Purchase Date”    4.15  
“ Covenant Defeasance”    8.03  
“ DTC”    2.03  
“ Event of Default”    6.01  
“ Excess Cash Flow Offer”    4.06  
“ Excess Cash Flow Offer Payment”    4.06  
“ Excess Cash Flow Offer Purchase Date”    4.06  
“ Excess Proceeds”    4.10  
“ incur”    4.09  
“ Legal Defeasance”    8.02  
“ Net Worth”    11.09  
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Term   

Defined
in

Section  
“ Offer Amount”    3.09  
“ Offer Period”    3.09  
“ Paying Agent”    2.03  
“ Payment Default”    6.01  
“ Permitted Debt”    4.09  
“ Post-Petition Interest”    11.09  
“ Purchase Date”    3.09  
“ Registrar”    2.03  
“ Restricted Payments”    4.07  
“ Restricted Payments Basket”    4.07  
“ Subordinated Obligations”    11.09  

Section 1.03 Incorporation by Reference of Trust Indenture Act.

(a) Whenever this Indenture refers to a provision of the TIA, the provision is incorporated by reference in and made a part of this Indenture.

(b) The following TIA terms have the following meanings in this Indenture:

(1) “ indenture securities”  means the Notes and the Guarantees;

(2) “ indenture security holder”  means a Holder of a Note;

(3) “indenture to be qualified” means this Indenture;

(4) “ indenture trustee”  or “ institutional trustee”  means the Trustee; and

(5) “ obligor”  on the Notes and the Guarantees means the Issuers and the Guarantors, respectively, and any successor obligor upon the
Notes and the Guarantees, respectively.

(c) All other terms used herein that are defined by the TIA, defined by TIA reference to another statute or defined by SEC rule under the TIA
have the meanings so assigned to them.

Section 1.04 Rules of Construction.

Unless the context otherwise requires:

(1) a term has the meaning assigned to it;

(2) an accounting term not otherwise defined has the meaning assigned to it in accordance with GAAP;

(3) “or” is not exclusive;

(4) words in the singular include the plural, and in the plural include the singular;

(5) “will” shall be interpreted to express a command;
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(6) provisions apply to successive events and transactions; and

(7) references to sections of or rules under the Securities Act or the Exchange Act will be deemed to include substitute, replacement of
successor sections or rules adopted by the SEC from time to time.

ARTICLE 2
THE NOTES

Section 2.01 Form and Dating.

(a) General. The Notes and the Trustee’s certificate of authentication will be substantially in the form of Exhibit A hereto; provided, that the
form of the Exchange Notes shall include such variations as are permitted or required by the applicable Registration Rights Agreement (as
evidenced by the Issuers’ execution of such Exchange Notes). The Notes may be issued in definitive or global forms hereunder. The Notes may
have notations, legends or endorsements required by law, stock exchange rule or usage. Each Note will be dated the date of its authentication. The
Notes shall be in denominations of $2,000 and integral multiples of $1,000 in excess thereof. Notwithstanding any provision herein or in the Notes,
any pro rata redemptions or repurchases of the Notes by the Issuers as provided herein shall be made in a manner that preserves the authorized
denominations of the Notes.

The terms and provisions contained in the Notes will constitute, and are hereby expressly made, a part of this Indenture and the Issuers, the
Guarantors and the Trustee, by their execution and delivery of this Indenture, expressly agree to such terms and provisions and to be bound
thereby. However, to the extent any provision of any Note conflicts with the express provisions herein, the provisions of this Indenture shall govern
and be controlling.

(b) Global and Definitive Notes. Notes issued in global form will be substantially in the form of Exhibit A hereto (including the Global Note
Legend thereon and the “Schedule of Exchanges of Interests in the Global Note” attached thereto). Notes issued in definitive form will be
substantially in the form of Exhibit A hereto (but without the Global Note Legend thereon and without the “Schedule of Exchanges of Interests in
the Global Note” attached thereto). Each Global Note will represent such of the outstanding Notes as will be specified therein and each shall
provide that it represents the aggregate principal amount of outstanding Notes from time to time endorsed thereon and that the aggregate principal
amount of outstanding Notes represented thereby may from time to time be reduced or increased, as appropriate, to reflect exchanges and
redemptions. Any endorsement of a Global Note to reflect the amount of any increase or decrease in the aggregate principal amount of outstanding
Notes represented thereby will be made by the Trustee or the Custodian, at the direction of the Trustee, in accordance with instructions given by the
Holder thereof as required by Section 2.06 hereof.

(c) Temporary Global Notes. Notes offered and sold in reliance on Regulation S will be issued initially in the form of the Regulation S
Temporary Global Note, which will be deposited on behalf of the purchasers of the Notes represented thereby with the Trustee, as custodian for the
Depositary, and registered in the name of the Depositary or the nominee of the Depositary for the accounts of designated agents holding on behalf
of Euroclear or Clearstream, duly executed by the Issuers and authenticated by the Trustee as hereinafter provided. The Restricted Period will be
terminated upon the receipt by the Trustee of written notice thereof from the Company.

Following the termination of the Restricted Period, beneficial interests in the Regulation S Temporary Global Note will be exchanged for
beneficial interests in the Regulation S Permanent Global Note pursuant to the Applicable Procedures. Simultaneously with the authentication of
the Regulation S
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Permanent Global Note, the Trustee will cancel the Regulation S Temporary Global Note. The aggregate principal amount of the Regulation S
Temporary Global Note and the Regulation S Permanent Global Note may from time to time be increased or decreased by adjustments made on
the records of the Trustee and the Depositary or its nominee, as the case may be, in connection with transfers of interest as hereinafter provided.

(d) Euroclear and Clearstream Procedures Applicable. The provisions of the “Operating Procedures of the Euroclear System” and “Terms
and Conditions Governing Use of Euroclear” and the “General Terms and Conditions of Clearstream Banking” and “Customer Handbook” of
Clearstream will be applicable to transfers of beneficial interests in the Regulation S Temporary Global Note and the Regulation S Permanent
Global Note that are held by Participants through Euroclear or Clearstream.

Section 2.02 Execution and Authentication.

(a) At least one Officer of each of the Issuers must sign the Notes for the Issuers by manual or facsimile signature.

(b) If an Officer of either of the Issuers whose signature is on a Note no longer holds that office at the time a Note is authenticated, the Note
will nevertheless be valid.

(c) A Note will not be valid until authenticated by the manual signature of the Trustee. The signature will be conclusive evidence that the
Note has been authenticated under this Indenture.
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(d) The Trustee shall authenticate and deliver: (i) on the date hereof, an aggregate principal amount of $150.0 million of Notes, (ii) any
Additional Notes in accordance with Section 4.09 hereof and (iii) Exchange Notes for issue only in an Exchange Offer pursuant to a Registration
Rights Agreement, for a like principal amount of Notes, in each case upon receipt of a written order of the Issuers signed by two Officers of each
Issuer (an “Authentication Order”). Such Authentication Order shall specify the amount of the Notes to be authenticated and the date on which the
original issue of the Notes is to be authenticated. The aggregate principal amount of Notes outstanding at any time may not exceed the aggregate
principal amount of Notes authorized for issuance by the Issuers pursuant to one or more Authentication Orders, except as provided in Section 2.07
hereof.

(e) The Trustee may appoint an authenticating agent acceptable to the Issuers to authenticate Notes. An authenticating agent may authenticate
Notes whenever the Trustee may do so. Each reference made herein to authentication by the Trustee includes authentication by such agent. An
authenticating agent has the same rights as an Agent to deal with Holders or an Affiliate of the Issuers.

Section 2.03 Registrar and Paying Agent.

(a) The Issuers will maintain an office or agency in the Borough of Manhattan, the City of New York, where Notes (i) may be presented for
registration of transfer or for exchange (“Registrar”) and (ii) may be surrendered or presented for payment (“Paying Agent”). The Registrar will
keep a register of the Notes and of their transfer and exchange. The Issuers may appoint one or more co-registrars and one or more additional
paying agents. The term “Registrar” includes any co-registrar and the term “Paying Agent” includes any additional paying agent. The Issuers may
change any Paying Agent or Registrar without notice to any Holder. The Issuers will notify the Trustee in writing of the name and address of any
Agent not a party hereof. If the Issuers fail to appoint or maintain another entity as Registrar or Paying Agent, the Trustee shall act as such. The
Company or any of its domestic Subsidiaries may act as Paying Agent or Registrar.
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(b) The Issuers initially appoint The Depository Trust Company (“DTC”) to act as Depositary with respect to the Global Notes.

(c) The Issuers initially appoint the Trustee to act as the Registrar and Paying Agent and to act as Custodian with respect to the Global Notes.

Section 2.04 Paying Agent to Hold Money in Trust.

The Issuers will require each Paying Agent other than the Trustee to agree in writing that the Paying Agent will hold in trust for the benefit
of Holders or the Trustee all money held by the Paying Agent for the payment of principal, premium or Additional Interest, if any, or interest on the
Notes, and will notify the Trustee of any default by the Issuers in making any such payment. While any such default continues, the Trustee may
require a Paying Agent to pay all money held by it to the Trustee. The Issuers at any time may require a Paying Agent to pay all money held by it
to the Trustee. Upon payment over to the Trustee, the Paying Agent (if other than one of the Issuers) will have no further liability for the money. If
the Company or a Subsidiary acts as Paying Agent, it will segregate and hold in a separate trust fund for the benefit of the Holders all money held
by it as Paying Agent. Upon any bankruptcy or reorganization proceedings relating to the Company, the Trustee will serve as Paying Agent for the
Notes.

Section 2.05 Holder Lists.

The Trustee will preserve in as current a form as is reasonably practicable the most recent list available to it of the names and addresses of all
Holders and shall otherwise comply with TIA § 312(a). If the Trustee is not the Registrar, the Issuers will furnish to the Trustee at least seven
Business Days before each regular record date and at such other times as the Trustee may request in writing, a list in such form and as of such date
as the Trustee may reasonably require of the names and addresses of the Holders of Notes and the Issuers shall otherwise comply with TIA
§ 312(a).

Section 2.06 Transfer and Exchange.

(a) Transfer and Exchange of Global Notes. A Global Note may not be transferred except as a whole by the Depositary to a nominee of the
Depositary, by a nominee of the Depositary to the Depositary or to another nominee of the Depositary, or by the Depositary or any such nominee to
a successor Depositary or a nominee of such successor Depositary. All Global Notes will be exchanged by the Issuers for Definitive Notes if:

(1) the Issuers deliver to the Trustee notice from the Depositary that it is unwilling or unable to continue to act as Depositary or that it
is no longer a clearing agency registered under the Exchange Act and, in either case, a successor Depositary is not appointed by the Issuers
within 120 days after the date of such notice from the Depositary;

(2) the Issuers in their sole discretion (but subject to DTC’s rules) determine that the Global Notes (in whole but not in part) should be
exchanged for Definitive Notes and deliver a written notice to such effect to the Trustee; provided, that in no event shall the Regulation S
Temporary Global Note be exchanged by the Issuers for Definitive Notes prior to (A) the expiration of the Restricted Period and (B) the
receipt by the Registrar of any certificates required pursuant to Rule 903(b)(3)(ii)(B) under the Securities Act; or

(3) upon the request of the Depositary after there has occurred and is continuing a Default or Event of Default with respect to the Notes.
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Upon the occurrence of any of the preceding events, Definitive Notes shall be issued in such names as the Depositary shall instruct the
Trustee. Global Notes also may be exchanged or replaced, in whole or in part, as provided in Sections 2.07 and 2.10 hereof. Every Note
authenticated and delivered in exchange for, or in lieu of, a Global Note or any portion thereof, pursuant to this Section 2.06 or Sections 2.07 or
2.10 hereof, shall be authenticated and delivered in the form of, and shall be, a Global Note. A Global Note may not be exchanged for another
Note other than as provided in this Section 2.06(a), however, beneficial interests in a Global Note may be transferred and exchanged as provided
in Section 2.06(b), (c) or (f) hereof.

(b) Transfer and Exchange of Beneficial Interests in the Global Notes. The transfer and exchange of beneficial interests in the Global Notes
will be effected through the Depositary, in accordance with the provisions herein and the Applicable Procedures. Beneficial interests in the
Restricted Global Notes will be subject to restrictions on transfer comparable to those set forth herein to the extent required by the Securities Act.
Transfers of beneficial interests in the Global Notes also will require compliance with either subparagraph (1) or (2) below, as applicable, as well
as one or more of the other following subparagraphs, as applicable:

(1) Transfer of Beneficial Interests in the Same Global Note. Beneficial interests in any Restricted Global Note may be transferred to
Persons who take delivery thereof in the form of a beneficial interest in the same Restricted Global Note in accordance with the transfer
restrictions set forth in the Private Placement Legend; provided, however, that prior to the expiration of the Restricted Period, transfers of
beneficial interests in the Regulation S Temporary Global Note may not be made to a U.S. Person or for the account or benefit of a U.S.
Person. Beneficial interests in any Unrestricted Global Note may be transferred to Persons who take delivery thereof in the form of a
beneficial interest in an Unrestricted Global Note. No written orders or instructions shall be required to be delivered to the Registrar to effect
the transfers described in this Section 2.06(b)(1) hereof.

(2) All  Other Transfers and Exchanges of Beneficial Interests in Global Notes. In connection with all transfers and exchanges of
beneficial interests that are not subject to Section 2.06(b)(1) above, the transferor of such beneficial interest must deliver to the Registrar
either:

(A) both:

(i) a written order from a Participant or an Indirect Participant given to the Depositary in accordance with the Applicable
Procedures directing the Depositary to credit or cause to be credited a beneficial interest in another Global Note in an amount
equal to the beneficial interest to be transferred or exchanged; and

(ii) instructions given in accordance with the Applicable Procedures containing information regarding the Participant
account to be credited with such increase; or

(B) both:

(i) a written order from a Participant or an Indirect Participant given to the Depositary in accordance with the Applicable
Procedures directing the Depositary to cause to be issued a Definitive Note in an amount equal to the beneficial interest to be
transferred or exchanged; and
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(ii) instructions given by the Depositary to the Registrar containing information regarding the Person in whose name such
Definitive Note shall be registered to effect the transfer or exchange referred to in subparagraph (1) above;

provided that in no event shall Definitive Notes be issued upon the transfer or exchange of beneficial interests in the Regulation S
Temporary Global Note prior to (A) the expiration of the Restricted Period and (B) the receipt by the Registrar of any certificates
required pursuant to Rule 903 under the Securities Act.

Upon consummation of an Exchange Offer by the Issuers in accordance with Section 2.06(f) hereof, the requirements of this Section 2.06(b)(2)
shall be deemed to have been satisfied upon receipt by the Registrar of the instructions contained in the Letter of Transmittal delivered by the
Holder of such beneficial interests in the Restricted Global Notes. Upon satisfaction of all of the requirements for transfer or exchange of beneficial
interests in Global Notes contained herein and the Notes or otherwise applicable under the Securities Act, the Trustee shall adjust the principal
amount of the relevant Global Note(s) pursuant to Section 2.06(h) hereof.

(3) Transfer of Beneficial Interests to Another Restricted Global Note. A beneficial interest in any Restricted Global Note may be
transferred to a Person who takes delivery thereof in the form of a beneficial interest in another Restricted Global Note if the transfer
complies with the requirements of Section 2.06(b)(2) above and the Registrar receives the following:

(A) if the transferee will take delivery in the form of a beneficial interest in the 144A Global Note, then the transferor must
deliver a certificate in the form of Exhibit B hereto, including the certifications in item (1) thereof;

(B) if the transferee will take delivery in the form of a beneficial interest in the Regulation S Temporary Global Note or the
Regulation S Permanent Global Note, then the transferor must deliver a certificate in the form of Exhibit B hereto, including the
certifications in item (2) thereof; and
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(C) if the transferee will take delivery in the form of a beneficial interest in the IAI Global Note, then the transferor must deliver
a certificate in the form of Exhibit B hereto, including the certifications, certificates and Opinion of Counsel required by item
(3) thereof, if applicable.

(4) Transfer and Exchange of Beneficial Interests in a Restricted Global Note for Beneficial Interests in an Unrestricted Global Note.
A beneficial interest in any Restricted Global Note may be exchanged by any Holder thereof for a beneficial interest in an Unrestricted
Global Note or transferred to a Person who takes delivery thereof in the form of a beneficial interest in an Unrestricted Global Note if the
exchange or transfer complies with the requirements of Section 2.06(b)(2) above and:

(A) such exchange or transfer is effected pursuant to an Exchange Offer in accordance with the applicable Registration Rights
Agreement and Section 2.06(f) hereof, the Holder of the beneficial interest to be transferred, in the case of an exchange, or the
transferee, in the case of a transfer, certifies in the applicable Letter of Transmittal that it is not (i) a Participating Broker-Dealer, (ii) a
Person participating in the distribution of the Exchange Notes or (iii) a Person who is an affiliate (as defined in Rule 144) of the Issuers;
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(B) such transfer is effected pursuant to a Shelf Registration Statement in accordance with the applicable Registration Rights
Agreement;

(C)  such  transfer  is  effected  by  a  Participating  Broker-Dealer  pursuant  to  an  Exchange  Offer  Registration  Statement  in
accordance with the applicable Registration Rights Agreement; or

(D) the Registrar receives the following:

(i) if the Holder of such beneficial interest in a Restricted Global Note proposes to exchange such beneficial interest for a
beneficial interest in an Unrestricted Global Note, a certificate from such Holder in the form of Exhibit C hereto, including the
certifications in item (1)(a) thereof; or

(ii) if the Holder of such beneficial interest in a Restricted Global Note proposes to transfer such beneficial interest to a
Person who shall take delivery thereof in the form of a beneficial interest in an Unrestricted Global Note, a certificate from such
Holder in the form of Exhibit B hereto, including the certifications in item (4) thereof;

and, in each such case set forth in this subparagraph (D), if the Registrar so requests or if the Applicable Procedures so require, an
Opinion of Counsel in form reasonably acceptable to the Registrar to the effect that such exchange or transfer is in compliance with the
Securities Act and that the restrictions on transfer contained herein and in the Private Placement Legend are no longer required in order
to maintain compliance with the Securities Act.

If any such transfer is effected pursuant to subparagraph (B) or (D) above at a time when an Unrestricted Global Note has not yet been
issued, the Issuers shall issue and, upon receipt of an Authentication Order in accordance with Section 2.02 hereof, the Trustee shall authenticate
one or more Unrestricted Global Notes in an aggregate principal amount equal to the aggregate principal amount of beneficial interests transferred
pursuant to subparagraph (B) or (D) above.

Beneficial interests in an Unrestricted Global Note cannot be exchanged for, or transferred to Persons who take delivery thereof in the form
of, a beneficial interest in a Restricted Global Note.

(c) Transfer or Exchange of Beneficial Interests for Definitive Notes.

Beneficial interests in a Global Note shall not be exchangeable for Definitive Notes except in accordance with Section 2.06(a) hereof,
unless otherwise agreed by the Issuers.

(d) Transfer and Exchange of Definitive Notes for Beneficial Interests.

(1) Restricted Definitive Notes to Beneficial Interests in Restricted Global Notes. If any Holder of a Restricted Definitive Note proposes
to exchange such Note for a beneficial interest in a Restricted Global Note or to transfer such Restricted Definitive Notes to a Person who
takes delivery thereof in the form of a beneficial interest in a Restricted Global Note, then, upon receipt by the Registrar of the following
documentation:
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(A) if the Holder of such Restricted Definitive Note proposes to exchange such Note for a beneficial interest in a Restricted
Global Note, a certificate from such Holder in the form of Exhibit C hereto, including the certifications in item (2)(b) thereof;

(B) if such Restricted Definitive Note is being transferred to a QIB in accordance with Rule 144A, a certificate to the effect set
forth in Exhibit B hereto, including the certifications in item (1) thereof;

(C) if such Restricted Definitive Note is being transferred to a Non-U.S. Person in an offshore transaction in accordance with
Rule 903 or Rule 904, a certificate to the effect set forth in Exhibit B hereto, including the certifications in item (2) thereof;
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(D) if such Restricted Definitive Note is being transferred pursuant to an exemption from the registration requirements of the
Securities Act in accordance with Rule 144, a certificate to the effect set forth in Exhibit B hereto, including the certifications in item
(3)(a) thereof;

(E) if such Restricted Definitive Note is being transferred to an Institutional Accredited Investor in reliance on an exemption from
the registration requirements of the Securities Act other than those listed in subparagraphs (B) through (D) above, a certificate to the
effect set forth in Exhibit B hereto, including the certifications, certificates and Opinion of Counsel required by item (3) thereof, if
applicable;

(F) if such Restricted Definitive Note is being transferred to the Company or any of its Subsidiaries, a certificate to the effect set
forth in Exhibit B hereto, including the certifications in item (3)(b) thereof; or

(G) if such Restricted Definitive Note is being transferred pursuant to an effective registration statement under the Securities Act,
a certificate to the effect set forth in Exhibit B hereto, including the certifications in item (3)(c) thereof,

the Trustee will cancel the Restricted Definitive Note, increase or cause to be increased the aggregate principal amount of, in the case of
clause (A) above, the appropriate Restricted Global Note, in the case of clause (B) above, the 144A Global Note, in the case of clause
(C) above, the Regulation S Global Note, and in all other cases, the IAI Global Note.

(2) Restricted Definitive Notes to Beneficial Interests in Unrestricted Global Notes. A Holder of a Restricted Definitive Note may
exchange such Note for a beneficial interest in an Unrestricted Global Note or transfer such Restricted Definitive Note to a Person who takes
delivery thereof in the form of a beneficial interest in an Unrestricted Global Note only if:

(A) such exchange or transfer is effected pursuant to an Exchange Offer in accordance with the applicable Registration Rights
Agreement and Section 2.06(f) hereof and the Holder, in the case of an exchange, or the transferee, in the case of a transfer, certifies in
the applicable Letter of Transmittal that it is not (i) a Participating Broker-Dealer, (ii) a Person participating in the distribution of the
Exchange Notes or (iii) a Person who is an affiliate (as defined in Rule 144) of the Company;

(B) such transfer is effected pursuant to a Shelf Registration Statement in accordance with the applicable Registration Rights
Agreement;
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(C)  such  transfer  is  effected  by  a  Participating  Broker-Dealer  pursuant  to  an  Exchange  Offer  Registration  Statement  in
accordance with the applicable Registration Rights Agreement; or

(D) the Registrar receives the following:

(i) if the Holder of such Definitive Notes proposes to exchange such Notes for a beneficial interest in the Unrestricted
Global Note, a certificate from such Holder in the form of Exhibit C hereto, including the certifications in item (1)(c) thereof; or

(ii) if the Holder of such Definitive Notes proposes to transfer such Notes to a Person who shall take delivery thereof in
the form of a beneficial interest in the Unrestricted Global Note, a certificate from such Holder in the form of Exhibit B hereto,
including the certifications in item (4) thereof;

and, in each such case set forth in this subparagraph (D), if the Registrar so requests or if the Applicable Procedures so require, an Opinion of
Counsel in form reasonably acceptable to the Registrar to the effect that such exchange or transfer is in compliance with the Securities Act
and that the restrictions on transfer contained herein and in the Private Placement Legend are no longer required in order to maintain
compliance with the Securities Act.

Upon satisfaction of the conditions of any of the subparagraphs in this Section 2.06(d)(2), the Trustee will cancel the Definitive Notes
and increase or cause to be increased the aggregate principal amount of the Unrestricted Global Note.

(3) Unrestricted Definitive Notes to Beneficial Interests in Unrestricted Global Notes. A Holder of an Unrestricted Definitive Note may
exchange such Note for a beneficial interest in an Unrestricted Global Note or transfer such Definitive Notes to a Person who takes delivery
thereof in the form of a beneficial interest in an Unrestricted Global Note at any time. Upon receipt of a request for such an exchange or
transfer, the Trustee will cancel the applicable Unrestricted Definitive Note and increase or cause to be increased the aggregate principal
amount of one of the Unrestricted Global Notes.

If any such exchange or transfer from a Definitive Note to a beneficial interest is effected pursuant to subparagraphs (2)(B), (2)(D) or
(3) above at a time when an Unrestricted Global Note has not yet been issued, the Company will issue and, upon receipt of an Authentication
Order in accordance with Section 2.02 hereof, the Trustee will authenticate one or more Unrestricted Global Notes in an aggregate principal
amount equal to the principal amount of Definitive Notes so transferred.

(e) Transfer and Exchange of Definitive Notes for Definitive Notes. Upon request by a Holder of Definitive Notes and such Holder’s
compliance with the provisions of this Section 2.06(e), the Registrar will register the transfer or exchange of Definitive Notes. Prior to such
registration of transfer or exchange, the requesting Holder must present or surrender to the Registrar the Definitive Notes duly endorsed or
accompanied by a written instruction of transfer in form satisfactory to the Registrar duly executed by such Holder or by its attorney, duly
authorized in writing. In addition, the requesting Holder must provide any additional certifications, documents and information, as applicable,
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required pursuant to the following provisions of this Section 2.06(e).
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(1) Restricted Definitive Notes to Restricted Definitive Notes. Any Restricted Definitive Note may be transferred to and registered in
the name of Persons who take delivery thereof in the form of a Restricted Definitive Note if the Registrar receives the following:

(A) if the transfer will be made pursuant to Rule 144A, then the transferor must deliver a certificate in the form of Exhibit B
hereto, including the certifications in item (1) thereof;

(B) if the transfer will be made pursuant to Rule 903 or Rule 904, then the transferor must deliver a certificate in the form of
Exhibit B hereto, including the certifications in item (2) thereof; and

(C) if the transfer will be made pursuant to any other exemption from the registration requirements of the Securities Act, then the
transferor must deliver a certificate in the form of Exhibit B hereto, including the certifications, certificates and Opinion of Counsel
required by item (3) thereof, if applicable.

(2) Restricted Definitive Notes to Unrestricted Definitive Notes. Any Restricted Definitive Note may be exchanged by the Holder
thereof for an Unrestricted Definitive Note or transferred to a Person or Persons who take delivery thereof in the form of an Unrestricted
Definitive Note if:

(A) such exchange or transfer is effected pursuant to an Exchange Offer in accordance with the applicable Registration Rights
Agreement and the Holder, in the case of an exchange, or the transferee, in the case of a transfer, certifies in the applicable Letter of
Transmittal that it is not (i) a Participating Broker-Dealer, (ii) a Person participating in the distribution of the Exchange Notes or (iii) a
Person who is an affiliate (as defined in Rule 144) of the Company;

(B) any such transfer is effected pursuant to a Shelf Registration Statement in accordance with the applicable Registration Rights
Agreement;

(C) any such transfer is effected by a Participating Broker-Dealer pursuant to an Exchange Offer Registration Statement in
accordance with the applicable Registration Rights Agreement; or

(D) the Registrar receives the following:

(i) if the Holder of such Restricted Definitive Notes proposes to exchange such Notes for an Unrestricted Definitive Note,
a certificate from such Holder in the form of Exhibit C hereto, including the certifications in item (1)(d) thereof; or

(ii) if the Holder of such Restricted Definitive Notes proposes to transfer such Notes to a Person who shall take delivery
thereof in the form of an Unrestricted Definitive Note, a certificate from such Holder in the form of Exhibit B hereto, including
the certifications in item (4) thereof;

and, in each such case set forth in this subparagraph (D), if the Registrar so requests, an Opinion of Counsel in form reasonably
acceptable to the Registrar to the effect that such exchange or transfer is in compliance with the Securities Act and that the restrictions
on transfer contained herein and in the Private Placement Legend are no longer required in order to maintain compliance with the
Securities Act.
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(3) Unrestricted Definitive Notes to Unrestricted Definitive Notes. A Holder of Unrestricted Definitive Notes may transfer such Notes
to a Person who takes delivery thereof in the form of an Unrestricted Definitive Note. Upon receipt of a request to register such a transfer, the
Registrar shall register the Unrestricted Definitive Notes pursuant to the instructions from the Holder thereof.

(f) Exchange Offer. Upon the occurrence of an Exchange Offer in accordance with the applicable Registration Rights Agreement, the Issuers
will issue and, upon receipt of an Authentication Order in accordance with Section 2.02 hereof, the Trustee will authenticate:

(1) one or more Unrestricted Global Notes in an aggregate principal amount equal to the principal amount of the beneficial interests in
the Restricted Global Notes accepted for exchange in the Exchange Offer by Persons that certify in the applicable Letters of Transmittal that
(A) they are not Participating Broker-Dealers, (B) they are not participating in a distribution of the Exchange Notes and (C) they are not
affiliates (as defined in Rule 144) of the Company; and

(2) Unrestricted Definitive Notes in an aggregate principal amount equal to the principal amount of the Restricted Definitive Notes
accepted  for  exchange  in  the  Exchange  Offer  by  Persons  that  certify  in  the  applicable  Letters  of  Transmittal  that  (A)  they  are  not
Participating Broker-Dealers, (B) they are not participating in a distribution of the Exchange Notes and (C) they are not affiliates (as defined
in Rule 144) of the Company.

Concurrently with the issuance of such Notes, the Trustee will cause the aggregate principal amount of the applicable Restricted Global Notes
to be reduced accordingly, and the Issuers will execute and the Trustee will authenticate and deliver to the Persons designated by the Holders of
Definitive Notes so accepted Unrestricted Definitive Notes in the designated principal amount.
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(g) Legends. The following legends will appear on the face of all Global Notes and Definitive Notes issued hereunder unless specifically
stated otherwise in the applicable provisions hereof.

(1) Private Placement Legend.

(A) Except as permitted by subparagraph (B) below, each Global Note and each Definitive Note (and all Notes issued in
exchange therefor or substitution thereof) shall bear the legend in substantially the following form:

“THIS SECURITY HAS NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”),
OR ANY STATE OR OTHER SECURITIES LAWS. NEITHER THIS SECURITY NOR ANY INTEREST OR PARTICIPATION HEREIN
MAY BE REOFFERED, SOLD, ASSIGNED, TRANSFERRED, PLEDGED, ENCUMBERED OR OTHERWISE DISPOSED OF IN THE
ABSENCE OF SUCH REGISTRATION OR UNLESS SUCH TRANSACTION IS EXEMPT FROM, OR NOT SUBJECT TO, REGISTRATION.

THE  HOLDER  OF  THIS  SECURITY,  BY  ITS  ACCEPTANCE  HEREOF,  (1)  REPRESENTS  THAT  (A)  IT  IS  A  “QUALIFIED
INSTITUTIONAL BUYER” (AS DEFINED IN RULE 144A UNDER THE SECURITIES ACT), (B) IT IS A NON-U.S. PERSON AND IS
ACQUIRING THIS SECURITY IN AN OFFSHORE TRANSACTION WITHIN THE MEANING OF REGULATION S UNDER THE
 

41

SECURITIES ACT, OR (C) IT IS AN INSTITUTIONAL “ACCREDITED INVESTOR” WITHIN THE MEANING OF SUBPARAGRAPH
(A)(1), (2), (3) OR (7) OF RULE 501 UNDER THE SECURITIES ACT AND (2) AGREES TO OFFER, SELL OR OTHERWISE TRANSFER
SUCH SECURITY, PRIOR TO THE DATE (THE “RESALE RESTRICTION TERMINATION DATE”) WHICH IS ONE YEAR AFTER THE
LATER OF THE ORIGINAL ISSUE DATE HEREOF AND THE LAST DATE ON WHICH AN ISSUER OR ANY AFFILIATE OF AN
ISSUER WAS THE OWNER OF THIS SECURITY (OR ANY PREDECESSOR OF SUCH SECURITY) ONLY (A) TO AN ISSUER OR ANY
SUBSIDIARY THEREOF, (B) FOR SO LONG AS THE SECURITIES ARE ELIGIBLE FOR RESALE PURSUANT TO RULE 144A, TO A
PERSON  IT  REASONABLY  BELIEVES  IS  A  “QUALIFIED  INSTITUTIONAL  BUYER”  AS  DEFINED  IN  RULE  144A  UNDER  THE
SECURITIES ACT, THAT PURCHASES FOR ITS OWN ACCOUNT OR FOR THE ACCOUNT OF A QUALIFIED INSTITUTIONAL
BUYER TO WHICH NOTICE IS GIVEN THAT THE TRANSFER IS BEING MADE IN RELIANCE ON RULE 144A, (C) PURSUANT TO
OFFERS  AND  SALES  TO  NON-U.S.  PERSONS  THAT  OCCUR  OUTSIDE  THE  UNITED  STATES  WITHIN  THE  MEANING  OF
REGULATION S UNDER THE SECURITIES ACT, (D) TO AN INSTITUTIONAL “ACCREDITED INVESTOR” WITHIN THE MEANING
OF SUBPARAGRAPH (A)(1),(2), (3) OR (7) OF RULE 501 UNDER THE SECURITIES ACT THAT IS ACQUIRING THE SECURITY FOR
ITS  OWN  ACCOUNT,  OR  FOR  THE  ACCOUNT  OF  SUCH  AN  INSTITUTIONAL  ACCREDITED  INVESTOR,  FOR  INVESTMENT
PURPOSES AND NOT WITH A VIEW TO, OR FOR OFFER OR SALE IN CONNECTION WITH, ANY DISTRIBUTION IN VIOLATION
OF THE SECURITIES ACT, (E) PURSUANT TO A REGISTRATION STATEMENT WHICH HAS BEEN DECLARED EFFECTIVE UNDER
THE SECURITIES ACT, OR (F) PURSUANT TO ANOTHER AVAILABLE EXEMPTION FROM THE REGISTRATION REQUIREMENTS
OF THE SECURITIES ACT, SUBJECT TO THE ISSUERS’ AND THE TRUSTEE’S, OR REGISTRAR’S, AS APPLICABLE, RIGHT PRIOR
TO ANY SUCH OFFER, SALE OR TRANSFER PURSUANT TO CLAUSE (C), (D) OR (F) TO REQUIRE THE DELIVERY OF AN
OPINION OF COUNSEL, CERTIFICATION AND/OR OTHER INFORMATION SATISFACTORY TO EACH OF THEM, AND IN EACH OF
THE FOREGOING CASES, A CERTIFICATE OF TRANSFER IN THE FORM APPEARING ON THE OTHER SIDE OF THIS SECURITY IS
COMPLETED AND DELIVERED BY THE TRANSFEROR TO THE TRUSTEE OR REGISTRAR. THIS LEGEND WILL BE REMOVED
UPON THE REQUEST OF THE HOLDER AFTER THE RESALE RESTRICTION TERMINATION DATE.”

(B) Notwithstanding the foregoing, any Global Note or Definitive Note issued pursuant to subparagraphs (b)(4), (c)(3), (c)(4),
(d)(2), (d)(3), (e)(2), (e)(3) or (f) of this Section 2.06 (and all Notes issued in exchange therefor or substitution thereof) will not bear the
Private Placement Legend.

(2) Global Note Legend. Each Global Note will bear a legend in substantially the following form:

“THIS GLOBAL NOTE IS HELD BY THE DEPOSITARY (AS DEFINED IN THE INDENTURE GOVERNING THIS NOTE) OR ITS
NOMINEE IN CUSTODY FOR THE BENEFIT OF THE BENEFICIAL OWNERS HEREOF, AND IS NOT TRANSFERABLE TO ANY
PERSON UNDER ANY CIRCUMSTANCES EXCEPT THAT (1) THE TRUSTEE MAY MAKE SUCH NOTATIONS HEREON AS MAY BE
REQUIRED PURSUANT TO SECTION 2.06 OF THE INDENTURE, (2) THIS GLOBAL NOTE MAY BE EXCHANGED IN WHOLE BUT
NOT IN PART PURSUANT TO SECTION 2.06(a) OF THE INDENTURE, (3) THIS GLOBAL NOTE MAY BE DELIVERED TO THE
TRUSTEE FOR CANCELLATION PURSUANT TO SECTION 2.11 OF THE INDENTURE AND (4) THIS GLOBAL NOTE MAY BE
TRANSFERRED TO A SUCCESSOR DEPOSITARY WITH THE PRIOR WRITTEN CONSENT OF THE COMPANY.
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UNLESS AND UNTIL IT IS EXCHANGED IN WHOLE OR IN PART FOR NOTES IN DEFINITIVE FORM, THIS NOTE MAY NOT BE
TRANSFERRED EXCEPT AS A WHOLE BY THE DEPOSITARY TO A NOMINEE OF THE DEPOSITARY OR BY A NOMINEE OF THE
DEPOSITARY TO THE DEPOSITARY OR ANOTHER NOMINEE OF THE DEPOSITARY OR BY THE DEPOSITARY OR ANY SUCH
NOMINEE TO A SUCCESSOR DEPOSITARY OR A NOMINEE OF SUCH SUCCESSOR DEPOSITARY. UNLESS THIS CERTIFICATE IS
PRESENTED BY AN AUTHORIZED REPRESENTATIVE OF THE DEPOSITORY TRUST COMPANY (55 WATER STREET, NEW YORK,
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NEW YORK) (“DTC”), TO THE COMPANY OR ITS AGENT FOR REGISTRATION OF TRANSFER, EXCHANGE OR PAYMENT, AND
ANY CERTIFICATE ISSUED IS REGISTERED IN THE NAME OF CEDE & CO. OR SUCH OTHER NAME AS MAY BE REQUESTED BY
AN AUTHORIZED REPRESENTATIVE OF DTC (AND ANY PAYMENT IS MADE TO CEDE & CO. OR SUCH OTHER ENTITY AS MAY
BE REQUESTED BY AN AUTHORIZED REPRESENTATIVE OF DTC), ANY TRANSFER, PLEDGE OR OTHER USE HEREOF FOR
VALUE OR OTHERWISE BY OR TO ANY PERSON IS WRONGFUL INASMUCH AS THE REGISTERED OWNER HEREOF, CEDE &
CO., HAS AN INTEREST HEREIN.”

(3) Regulation S Temporary Global Note Legend. The Regulation S Temporary Global Note will bear a legend in substantially the
following form:

“THE RIGHTS ATTACHING TO THIS REGULATION S TEMPORARY GLOBAL NOTE, AND THE CONDITIONS AND PROCEDURES
GOVERNING  ITS  EXCHANGE  FOR  A  REGULATION  S  PERMANENT  GLOBAL  NOTE  OR  CERTIFICATED  NOTES,  ARE  AS
SPECIFIED IN THE INDENTURE (AS DEFINED HEREIN).”

(4) Additional Legends. Definitive Notes issued to Affiliates of the Company may bear additional legends to reflect further restrictions
on transfer.

(h) Cancellation and/or Adjustment of Global Notes. At such time as all beneficial interests in a particular Global Note have been exchanged
for Definitive Notes or a particular Global Note has been redeemed, repurchased or canceled in whole and not in part, each such Global Note will
be returned to or retained and canceled by the Trustee in accordance with Section 2.11 hereof. At any time prior to such cancellation, if any
beneficial interest in a Global Note is exchanged for or transferred to a Person who will take delivery thereof in the form of a beneficial interest in
another Global Note or for Definitive Notes, the principal amount of Notes represented by such Global Note will be reduced accordingly and an
endorsement will be made on such Global Note by the Trustee or by the Depositary at the direction of the Trustee to reflect such reduction; and if
the beneficial interest is being exchanged for or transferred to a Person who will take delivery thereof in the form of a beneficial interest in another
Global Note, such other Global Note will be increased accordingly and an endorsement will be made on such Global Note by the Trustee or by the
Depositary at the direction of the Trustee to reflect such increase.

(i) General Provisions Relating to Transfers and Exchanges.

(1) To permit registrations of transfers and exchanges, the Issuers will execute and the Trustee will authenticate Global Notes and
Definitive Notes upon receipt of an Authentication Order in accordance with Section 2.02 hereof or at the Registrar’s request.

(2) No service charge will be made to a Holder of a beneficial interest in a Global Note or to a Holder of a Definitive Note for
any registration of transfer or exchange, but the Issuers may require payment of a sum sufficient to cover any transfer tax or similar
governmental charge payable in connection therewith (other than any such transfer taxes or similar governmental charge payable upon
exchange or transfer pursuant to Sections 2.10, 3.06, 3.09, 4.10, 4.15 and 9.05 hereof).
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(3) All Global Notes and Definitive Notes issued upon any registration of transfer or exchange of Global Notes or Definitive Notes will
be the valid obligations of the Issuers, evidencing the same debt, and entitled to the same benefits hereunder, as the Global Notes or
Definitive Notes surrendered upon such registration of transfer or exchange.

(4) Neither the Registrar nor the Issuers will be required:

(A) to issue, to register the transfer of or to exchange any Notes during a period beginning at the opening of business 15 days
before the day of mailing a notice of redemption pursuant to Section 3.03 hereof;

(B) to register the transfer of or to exchange any Note selected for redemption in whole or in part, except the unredeemed portion
of any Note being redeemed in part; or

(C) to register the transfer of or to exchange a Note between a record date and the next succeeding interest payment date.

(5) Prior to due presentment for the registration of a transfer of any Note, the Trustee, any Agent and the Issuers may deem and treat the
Person in whose name any Note is registered as the absolute owner of such Note for the purpose of receiving payment of principal of and
interest on such Notes and for all other purposes, and none of the Trustee, any Agent or the Issuers shall be affected by notice to the contrary.
As long as DTC (or its nominee) is the registered holder of any Notes, DTC shall be deemed the Holder of such Notes for all such purposes.

(6) The Trustee will authenticate Global Notes and Definitive Notes in accordance with the provisions of Section 2.02 hereof.

(7) All certifications, certificates and Opinions of Counsel required to be submitted to the Registrar pursuant to this Section 2.06 to
effect a registration of transfer or exchange may be submitted by facsimile.

(j) The Trustee shall have no obligation or duty to monitor, determine or inquire as to compliance with any restrictions on transfer imposed
herein or under applicable law with respect to any transfer of any interest in any Note (including any transfers between or among Participants or
beneficial owners of interests in any Global Note) other than to require delivery of such certificates and other documentation or evidence as are
expressly required by, and to do so if and when expressly required by the terms hereof, and to examine the same to determine substantial
compliance as to form with the express requirements hereof.
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Section 2.07 Replacement Notes.

(a) If any mutilated Note is surrendered to the Trustee or the Issuers and the Trustee receives evidence of the destruction, loss or theft of any
Note, the Issuers will issue and the Trustee, upon receipt of an Authentication Order, will authenticate a replacement Note if the Issuers’ and the
Trustee’s requirements are met. If required by the Trustee or the Issuers, an indemnity bond must be supplied by the Holder that is sufficient in the
judgment of the Trustee and the Issuers to protect the Issuers, the Trustee, any Agent and any authenticating agent from any loss that any of them
may suffer if a Note is replaced. The Issuers may charge for its expenses in replacing a Note.
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(b)  Every  replacement  Note  is  an  additional  obligation  of  the  Issuers  and  will  be  entitled  to  all  of  the  benefits  hereof  equally  and
proportionately with all other Notes duly issued hereunder.

Section 2.08 Outstanding Notes.

(a) The Notes outstanding at any time are all the Notes authenticated by the Trustee except for those canceled by it, those delivered to it for
cancellation, those reductions in the interest in a Global Note effected by the Trustee in accordance with the provisions hereof, and those described
in this Section 2.08 as not outstanding. Except as set forth in Section 2.09 hereof, a Note does not cease to be outstanding because the Company or
an Affiliate of the Company holds the Note.

(b) If a Note is replaced pursuant to Section 2.07 hereof, it ceases to be outstanding unless the Trustee receives proof satisfactory to it that the
replaced Note is held by a bona fide purchaser; however, Notes held by the Issuers or a Subsidiary of the Company shall not be deemed to be
outstanding for purposes of Section 3.07(b) hereof.

(c) If the principal amount of any Note is considered paid pursuant to Section 4.01 hereof, it ceases to be outstanding and interest on it ceases
to accrue.

(d) If the Paying Agent (other than the Company, a Subsidiary or an Affiliate of any thereof) holds, by 10:00 a.m., Eastern Time, on a
redemption date or other maturity date, money sufficient to pay Notes payable on that date, then on and after that date such Notes will be deemed
to be no longer outstanding and will cease to accrue interest.

Section 2.09 Treasury Notes.

In determining whether the Holders of the required principal amount of Notes have concurred in any direction, waiver or consent under
Section 9.02 hereof or otherwise, Notes owned by the Permitted Holders, the Issuers or any Guarantor, or by any Person directly or indirectly
controlling or controlled by or under direct or indirect common control with the Permitted Holders, the Issuers or any Guarantor, will be considered
as though not outstanding, except that for the purposes of determining whether the Trustee will be protected in relying on any such direction,
waiver or consent, only Notes that a Responsible Officer of the Trustee knows are so owned will be so disregarded.

Section 2.10 Temporary Notes.

(a) Until certificates representing Notes are ready for delivery, the Issuers may prepare and execute and the Trustee, upon receipt of an
Authentication Order, will authenticate temporary Notes. Temporary Notes will be substantially in the form of certificated Notes but may have
variations that the Issuers consider appropriate for temporary Notes and as may be reasonably acceptable to the Trustee. Without unreasonable
delay, the Issuers will prepare and the Trustee will authenticate definitive Notes in exchange for temporary Notes.

(b) The Issuers shall cause definitive Notes to be prepared and authenticated without unreasonable delay. After the preparation of the
definitive Notes, the temporary Notes shall be exchanged for definitive Notes upon surrender of the temporary Notes at the office or agency of the
Issuers, without charge to the Holder. Upon surrender for cancellation of one or more temporary Notes, the Issuers shall execute and the Trustee
shall authenticate and deliver in exchange therefore a like principal amount of definitive Notes of authorized denominations. Until so exchanged,
Holders of temporary Notes will be entitled to all of the benefits of this Indenture.
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Section 2.11 Cancellation.

The Issuers at any time may deliver Notes to the Trustee for cancellation. The Registrar and Paying Agent will forward to the Trustee any
Notes surrendered to them for registration of transfer, exchange or payment. The Trustee and no one else will cancel all Notes surrendered for
registration of transfer, exchange, payment, replacement or cancellation and will dispose of canceled Notes (subject to the record retention
requirement of the Exchange Act and the Trustee). Certification of the cancellation of all canceled Notes will be delivered to the Issuers upon
written request. The Issuers may not issue new Notes to replace Notes that have been paid or that have been delivered to the Trustee for
cancellation. To the extent that any Notes are held in the form of Global Notes and less than all of such Global Notes are to be cancelled, the
reduction of the principal amount of any such Global Note and the Registrar’s notation of such cancellation on its books and records shall be
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deemed to satisfy any cancellation requirement, provided, that certification of such cancellation shall be delivered to the Issuers upon written
request.

Section 2.12 Defaulted Interest.

If the Issuers default in a payment of interest on the Notes, they will pay the defaulted interest in any lawful manner plus, to the extent lawful,
interest payable on the defaulted interest, to the Persons who are Holders on a subsequent special record date, in each case at the rate provided in
the Notes and in Section 4.01 hereof. The Issuers will notify the Trustee in writing of the amount of defaulted interest proposed to be paid on each
Note and the date of the proposed payment. The Issuers will fix or cause to be fixed each such special record date and payment date; provided, that
no such special record date may be less than 10 days prior to the related payment date for such defaulted interest. At least 15 days before the
special record date, the Issuers (or, upon the written request of the Issuers, the Trustee in the name and at the expense of the Issuers) will mail or
cause to be mailed to Holders a notice that states the special record date, the related payment date and the amount of such interest to be paid.

Section 2.13 CUSIP Numbers.

The Issuers in issuing the Notes may use CUSIP, ISIN or other such numbers (if then generally in use), and, if so, the Trustee shall use
CUSIP, ISIN or other such numbers in notices of redemption as a convenience to Holders; provided, that any such notice may state that no
representation is made as to the correctness of such numbers either as printed on the Notes or as contained in any notice of a redemption and that
reliance may be placed only on the other identification numbers printed on the Notes, and any such redemption shall not be affected by any defect
in or omission of such numbers. The Issuers shall promptly notify the Trustee in writing of any change in the CUSIP, ISIN or other numbers.

ARTICLE 3
REDEMPTION AND PREPAYMENT

Section 3.01 Notices to Trustee.

If the Issuers elect to redeem Notes pursuant to the optional redemption provisions of Section 3.07 hereof, they must furnish to the Trustee, at
least ten days (unless a shorter period is agreeable to the Trustee) before the giving of a notice of such redemption pursuant to Section 3.03 hereof,
an Officers’ Certificate setting forth the information required to be included in such notice by clauses (1)-(4) and (8) of Section 3.03(b) and the
principal amount of Notes to be redeemed and stating that all conditions precedent to the giving of such notice have been satisfied.
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Section 3.02 Selection of Notes to Be Redeemed or Purchased.

(a) If less than all of the Notes are to be redeemed at any time, the Issuers will select Notes for redemption as follows:

(1) if the relevant Notes are listed on any national securities exchange, in compliance with the requirements of the principal national
securities exchange on which the Notes are listed; or

(2) if the relevant Notes are not listed on any national securities exchange, on a pro rata basis and in any event in accordance with
Applicable Procedures of the Depository to the extent the Notes are Global Notes.

(b) No Notes of $2,000 or less can be redeemed in part.

(c) If any Note is to be redeemed in part only, the notice of redemption that relates to that Note will state the portion of the principal amount
of that Note that is to be redeemed. A new Note in principal amount equal to the unredeemed portion of the original Note will be issued in the
name of the Holder of Notes upon cancellation of the original Note. Notes called for redemption become due on the date fixed for redemption. On
and after the redemption date, interest ceases to accrue on Notes or portions of them called for redemption.

Section 3.03 Notice of Redemption.

(a) Subject to the provisions of Section 3.09 hereof, at least 30 days but not more than 60 days before a redemption date, the Issuers will mail
or cause to be mailed, by first class mail, a notice of redemption to each Holder whose Notes are to be redeemed at its registered address, except
that redemption notices may be mailed more than 60 days prior to a redemption date if the notice is issued in connection with a defeasance of the
Notes or a satisfaction and discharge of this Indenture pursuant to Article 8 or 12 hereof.

(b) The notice will identify the Notes to be redeemed and will state:

(1) the CUSIP number;

(2) the redemption date;

(3) the redemption price;

(4) if any Note is being redeemed in part, the portion of the principal amount of such Note to be redeemed and that, after the redemption
date upon surrender of such Note, a new Note or Notes in principal amount equal to the unredeemed portion will be issued upon cancellation
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of the original Note;

(5) the name and address of the Paying Agent;

(6) that Notes called for redemption must be surrendered to the Paying Agent to collect the redemption price;
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(7) that, unless the Issuers default in making such redemption payment, interest on Notes called for redemption ceases to accrue on and
after the redemption date;

(8) the paragraph of the Notes and/or Section herein pursuant to which the Notes called for redemption are being redeemed; and

(9) that no representation is made as to the correctness or accuracy of the CUSIP number, if any, listed in such notice or printed on the
Notes.

(c) At the Issuers’ request, the Trustee will give the notice of redemption in the Issuers’ names and at their expense; provided, however, that
the Issuers have delivered to the Trustee, contemporaneously with the Officers’ Certificate referred to in Section 3.01 hereof, a written request that
the Trustee give such notice.

Section 3.04 Effect of Notice of Redemption.

Once notice of redemption is mailed in accordance with Section 3.03 hereof, Notes called for redemption become irrevocably due and
payable on the redemption date at the redemption price. A notice of redemption may not be conditional, except that any redemption pursuant to
Section 3.07(b) may, at the Issuers’ discretion, be conditioned upon completion of the related Equity Offering.

Section 3.05 Deposit of Redemption or Purchase Price.

(a) No later than 10:00 a.m. Eastern Time on the redemption or purchase date, the Issuers will deposit with the Trustee or with the Paying
Agent money sufficient to pay the redemption or purchase price of and accrued interest and Additional Interest, if any, on all Notes to be redeemed
or purchased on that date. The Trustee or the Paying Agent will promptly return to the Issuers any money deposited with the Trustee or the Paying
Agent by the Issuers in excess of the amounts necessary to pay the redemption or purchase price of, and accrued interest and Additional Interest, if
any, on, all Notes to be redeemed or purchased.

(b) If the Issuers comply with the provisions of the preceding paragraph, on and after the redemption or purchase date, interest will cease to
accrue on the Notes or the portions of Notes called for redemption or purchase. If a Note is redeemed or purchased on or after an interest record
date but on or prior to the related interest payment date, then any accrued and unpaid interest shall be paid to the Person in whose name such Note
was registered at the close of business on such record date. If any Note called for redemption or surrendered for purchase is not so paid upon
surrender for redemption or purchase because of the failure of the Issuers to comply with the preceding paragraph, interest shall be paid on the
unpaid principal, from the redemption or purchase date until such principal is paid, and to the extent lawful on any interest not paid on such unpaid
principal, in each case at the rate provided in the Notes and in Section 4.01 hereof.

Section 3.06 Notes Redeemed or Purchased in Part.

Upon surrender of a Note that is redeemed or purchased in part, the Issuers will issue and, upon receipt of an Authentication Order, the
Trustee will authenticate for the Holder at the expense of the Issuers a new Note equal in principal amount to the unredeemed or unpurchased
portion of the Note surrendered.
 

48

Section 3.07 Optional Redemption.

(a) On or after December 1, 2013, the Issuers may redeem all or a part of the Notes at any time or from time to time upon not less than 30 nor
more than 60 days’ prior notice, at the redemption prices (expressed as percentages of principal amount) set forth below plus accrued and unpaid
interest and Additional Interest, if any, on the Notes to the applicable redemption date (subject to the right of Holders of record on the relevant
record date to receive interest due on an interest payment date that is on or prior to the redemption date), if redeemed during the 12-month period
beginning on December 1 of the years set forth below:
 

Year   Percentage  
2013    106.875% 
2014    100.000% 

(b) At any time on or prior to December 1, 2013, the Issuers may on any one or more occasions redeem up to 35% of the aggregate principal
amount of the Notes issued hereunder, upon not less than 30 nor more than 60 days’ prior notice, at a redemption price of 110.0% of the principal
amount, plus accrued and unpaid interest and Additional Interest, if any, on the Notes to the redemption date (subject to the right of Holders of
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record on the relevant record date to receive interest due on an interest payment date that is on or prior to the redemption date), with the net cash
proceeds of one or more Equity Offerings by the Company, provided that:

(1) at least 65% of the aggregate principal amount of Notes issued hereunder (including Additional Notes) remains outstanding
immediately after the occurrence of such redemption (excluding Notes held by the Company and its Subsidiaries); and

(2) the redemption occurs within 90 days of the date of the closing of such Equity Offering.

(c) At any time prior to December 1, 2013, the Notes may be redeemed in whole or in part at the option of the Issuers upon not less than 30
nor more than 60 days’ prior notice at a redemption price equal to 100% of the principal amount thereof plus the Applicable Premium as of, and
accrued and unpaid interest and Additional Interest, if any, to, the date of redemption (subject to the right of Holders of record on the relevant
record date to receive interest due on an interest payment date that is on or prior to the redemption date).

(d) Any redemption pursuant to this Section 3.07 shall be made pursuant to the provisions of Sections 3.01 through 3.06 hereof.

(e) Except pursuant to the preceding paragraphs (a), (b) and (c), the Notes will not be redeemable at the Issuers’ option prior to their final
maturity.

Section 3.08 Mandatory Redemption; Open Market Purchases.

Except as set forth under Sections 4.06, 4.10 and 4.15 hereof, the Issuers are not required to make mandatory redemption or sinking fund
payments with respect to the Notes or to repurchase the Notes at the option of the Holders. The Company and its Subsidiaries may acquire Notes
by means other than a redemption or required repurchase, whether by tender offer, open market purchases, negotiated transactions or otherwise, in
accordance with applicable securities laws, so long as such acquisition does not otherwise violate the terms hereof.
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Section 3.09 Offer to Purchase by Application of Excess Proceeds.

(a) In the event that, pursuant to Section 4.10 hereof, the Company is required to commence an offer to all Holders to purchase Notes (an
“Asset Sale Offer”), it will follow the procedures specified below.

(b) The Asset Sale Offer shall be made to all Holders and all holders of other Indebtedness that is pari passu with the Notes containing
provisions similar to those set forth herein with respect to offers to purchase or redeem with the proceeds of sales of assets. The Asset Sale Offer
will remain open for a period of at least 20 Business Days following its commencement and not more than 30 Business Days, except to the extent
that a longer period is required by applicable law (the “Offer Period”). No later than three Business Days after the termination of the Offer Period
(the “Purchase Date”), the Company will apply all Excess Proceeds (the “Offer Amount”) to the purchase of Notes and such other pari passu
Indebtedness (on a pro rata basis, if applicable) or, if less than the Offer Amount has been tendered, all Notes and other Indebtedness tendered in
response to the Asset Sale Offer.

(c) If the Purchase Date is on or after an interest record date and on or before the related interest payment date, any accrued and unpaid
interest and Additional Interest, if any, will be paid to the Person in whose name a Note is registered at the close of business on such record date,
and no further interest will be payable on such interest payment date to Holders who tender Notes pursuant to the Asset Sale Offer.

(d) Upon the commencement of an Asset Sale Offer, the Company will send, by first class mail, a notice to the Trustee and each of the
Holders. The notice will contain all instructions and materials necessary to enable such Holders to tender Notes pursuant to the Asset Sale Offer.
The notice, which will govern the terms of the Asset Sale Offer, will state:

(1) the CUSIP number;

(2) that the Asset Sale Offer is being made pursuant to this Section 3.09 and Section 4.10 hereof and the length of time the Asset Sale
Offer will remain open;

(3) the Offer Amount, the purchase price and the Purchase Date;

(4) that any Note not tendered or accepted for payment will continue to accrue interest;

(5) that, unless the Issuers default in making such payment, any Note accepted for payment pursuant to the Asset Sale Offer will cease
to accrue interest after the Purchase Date;

(6) that Holders electing to have a Note purchased pursuant to an Asset Sale Offer may elect to have Notes purchased in initial
denominations of $2,000 and integral multiples of $1,000 in excess thereof;

(7) that Holders electing to have Notes purchased pursuant to any Asset Sale Offer will be required to surrender the Note, with the
form entitled “Option of Holder to Elect Purchase” attached to the Notes completed, or transfer by book-entry transfer, to the Company, a
depositary, if appointed by the Company, or a paying agent at the address specified in the notice at least three days before the Purchase Date;
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(8) that Holders will be entitled to withdraw their election if the Company, the depositary or the paying agent, as the case may be,
receives, not later than the expiration of the Offer Period, a telegram, telex, facsimile transmission or letter setting forth the name of the
Holder, the principal amount of the Note the Holder delivered for purchase and a statement that such Holder is withdrawing his election to
have such Note purchased;

(9) that, if the aggregate principal amount of Notes and other pari passu Indebtedness surrendered by Holders thereof exceeds the Offer
Amount, the Company will select the Notes and other pari passu Indebtedness to be purchased on a pro rata basis based on the principal
amount of Notes and such other pari passu Indebtedness surrendered (with such adjustments as may be deemed appropriate by the Company
so that only Notes in denominations of $2,000 and integral multiples of $1,000 in excess thereof, will be purchased); and

(10) that Holders whose Notes were purchased only in part will be issued new Notes equal in principal amount to the unpurchased
portion of the Notes surrendered (or transferred by book-entry transfer).

(e) On or before the Purchase Date, the Company will, to the extent lawful, accept for payment, on a pro rata basis to the extent necessary,
the Offer Amount of Notes or portions thereof tendered pursuant to the Asset Sale Offer, or if less than the Offer Amount has been tendered, all
Notes tendered, and will deliver or cause to be delivered to the Trustee the Notes properly accepted together with an Officers’ Certificate stating
that such Notes or portions thereof were accepted for payment by the Company in accordance with the terms of this Section 3.09. The Company,
the depositary or the paying agent, as the case may be, will promptly (but in any case not later than five days after the Purchase Date) mail or
deliver to each tendering Holder an amount equal to the purchase price of the Notes tendered by such Holder and accepted by the Company for
purchase, and the Issuers will promptly issue a new Note, and the Trustee, upon written request from the Issuers, will authenticate and mail or
deliver (or cause to be transferred by book entry) such new Note to such Holder, in a principal amount equal to any unpurchased portion of the
Note surrendered. Any Note not so accepted shall be promptly mailed or delivered by the Issuers to the Holder thereof. The Issuers will publicly
announce the results of the Asset Sale Offer on the Purchase Date.

(f) Other than as specifically provided in this Section 3.09, any purchase pursuant to this Section 3.09 shall be made pursuant to the
provisions of Sections 3.01 through 3.06 hereof applicable to purchases of Notes.

ARTICLE 4
COVENANTS

Section 4.01 Payment of Notes.

(a) The Issuers will pay or cause to be paid the principal of, premium, if any, and interest and Additional Interest, if any, on, the Notes on the
dates and in the manner provided in the Notes. Principal, premium, if any, and interest and Additional Interest, if any will be considered paid on
the date due if the Paying Agent, if other than the Company or a Subsidiary thereof, holds as of 10:00 a.m. Eastern Time on the due date money
deposited by the Issuers in immediately available funds and designated for and sufficient to pay all principal, premium, if any, and interest then
due. The Issuers will pay all Additional Interest, if any, in the same manner on the dates and in the amounts set forth in the applicable Registration
Rights Agreement.
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(b) The Issuers will pay interest (including post-petition interest in any proceeding under any Bankruptcy Law) on overdue principal at the
rate equal to 1% per annum in excess of the then applicable interest rate on the Notes to the extent lawful; they will pay interest (including post-
petition interest in any proceeding under any Bankruptcy Law) on overdue installments of interest and Additional Interest (without regard to any
applicable grace period) at the same rate to the extent lawful.

Section 4.02 Maintenance of Office or Agency.

(a) The Issuers will maintain in the Borough of Manhattan, the City of New York, an office or agency (which may be an office of the Trustee
or an Affiliate of the Trustee or Registrar) where Notes may be presented or surrendered for payment, registration of transfer or for exchange. The
Issuers hereby designate the corporate trust office of the Trustee located at 101 Barclay Street, New York, NY 10286, Attn: Corporate Trust
Administration, as one such office or agency in the Borough of Manhattan of the Issuers in accordance with Section 2.03 hereof. The Issuers will
give prompt written notice to the Trustee of any change in the location of such office or agency. Notices and demands in respect of the Notes and
this Indenture shall also be served upon the Trustee or the Collateral Agent at the Corporate Trust Office at the address set forth in Section 13.02
hereof. If at any time the Issuers fail to maintain any such required office or agency or fail to furnish the Trustee with the address thereof, such
presentations, surrenders, notices and demands may be made or served at the Corporate Trust Office of the Trustee.

(b) The Issuers may also from time to time designate one or more other offices or agencies where the Notes may be presented or surrendered
for any or all such purposes and may from time to time rescind such designations; provided, however, that no such designation or rescission will in
any manner relieve the Issuers of their obligation to maintain an office or agency in the Borough of Manhattan, the City of New York for such
purposes. The Issuers will give prompt written notice to the Trustee of any such designation or rescission and of any change in the location of any
such other office or agency.
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Section 4.03 Reports.

(a) Whether or not required by the rules and regulations of the SEC, so long as any Notes are outstanding, the Company will furnish to the
Holders of Notes and the Trustee (by making them available on its Web site as described below), within the time periods specified in the SEC’s
rules and regulations:

(1) all quarterly and annual reports that would be required to be filed with the SEC on Forms 10-Q and 10-K if the Company were
required to file such reports; and

(2) all current reports that would be required to be filed with the SEC on Form 8-K if the Company were required to file such reports.

(b) All such reports will be prepared in all material respects in accordance with all of the rules and regulations applicable to such reports.
Each  annual  report  on  Form  10-K  will  include  a  report  on  the  Company’s  consolidated  financial  statements  by  the  Company’s  certified
independent  accountants.  In  addition,  following  the  consummation  of  the  Exchange  Offer  contemplated  by  the  initial  Registration  Rights
Agreement, the Company will file a copy of each of the reports referred to in clauses (1) and (2) above with the SEC for public availability within
the time periods specified in the rules and regulations applicable to such reports (unless the SEC will not accept such a filing) and will post the
reports on its Web site within those time periods.

(c) If, at any time after consummation of the Exchange Offer contemplated by the initial Registration Rights Agreement, the Company is no
longer subject to the periodic reporting requirements of the Exchange Act for any reason, the Company will nevertheless continue filing the reports
specified in
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the preceding paragraphs of this Section 4.03 with the SEC within the time periods specified above unless the SEC will not accept such a filing.
The Company will not take any action for the purpose of causing the SEC not to accept any such filings. If, notwithstanding the foregoing, the SEC
will not accept the Company’s filings for any reason, the Company will post the reports referred to in the preceding paragraphs on its Web site
within the time periods that would apply if the Company were required to file those reports with the SEC.

(d) If the Company has designated any of its Subsidiaries as Unrestricted Subsidiaries, then the quarterly and annual financial information
required by the preceding paragraphs will include a reasonably detailed presentation, either on the face of the financial statements or in the
footnotes thereto, and in Management’s Discussion and Analysis of Financial Condition and Results of Operations, of the financial condition and
results  of  operations  of  the  Issuers  and  their  Restricted  Subsidiaries  separate  from  the  financial  condition  and  results  of  operations  of  the
Unrestricted Subsidiaries of the Company.

(e) In addition, the Issuers and the Guarantors agree that, for so long as any Notes remain outstanding, if at any time they are not required to
file with the SEC the reports required by the preceding paragraphs, they will furnish to the Holders of Notes and to securities analysts and
prospective investors, upon their request, the information required to be delivered pursuant to Rule 144A(d)(4) under the Securities Act.

(f) In addition, the Company will arrange and participate in quarterly conference calls to discuss its results of operations with Holders of the
Notes, no later than 10 Business Days following the date on which each of the quarterly and annual reports are made available as provided above.
The Company will provide to the Holders of the Notes dial-in conference call information substantially concurrently with the posting of such
reports on its Web site. Access to any such reports on the Company’s Web site and to such quarterly conference calls may be password-protected,
provided, that the Company makes reasonable efforts to notify the Holders of the Notes of the password and other information required to access
such reports on its Web site and such quarterly conference calls.

(g) The Company will post the reports specified in this Section 4.03 on its Web site no later than the date the Company is required to provide
those reports to the Trustee and the Holders of the Notes and maintain such posting so long as any Notes remain outstanding; provided, however,
that such Web site may be password-protected so long as the Company makes reasonable efforts to notify the Trustee and the Holders of the Notes
of postings to the Web site (including through the information dissemination procedures of the Depositary for the Notes) and to provide the Trustee
and the Holders of the Notes with access to such Web site.

(h) Notwithstanding the foregoing, prior to the earlier of (i) 180 days after the Issue Date or (ii) the filing of an Exchange Offer Registration
Statement or a Shelf Registration Statement, as applicable, in each case as provided in the initial Registration Rights Agreement, the Company will
not be required to provide the following:

(1) Sarbanes-Oxley. No certifications or attestations concerning the financial statements or disclosure controls and procedures or
internal controls that would otherwise be required pursuant to the Sarbanes-Oxley Act of 2002 will be required (provided further, however,
that nothing contained in the terms herein shall otherwise require the Company to comply with the terms of the Sarbanes-Oxley Act of 2002
at any time when it would not otherwise be subject to such statute);
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(2) Financial Statements of Acquired Entities. The financial statements required of acquired businesses will be limited to the financial
statements (in whatever form) that the Company receives in connection with the acquisition, and whether or not audited;

(3) Financial Statements of Unconsolidated Entities. No financial statements of unconsolidated entities will be required;

(4) Segment Reporting. The Company will not be required to prepare its financial statements in accordance with SFAS No. 131;

(5) Mezzanine Securities. The Company will not be required to comply with SPAS No. ISO in respect of any period prior to the date
hereof;

(6) Supplemental Schedules. The schedules identified in Section 5-04 of Regulation S-X will not be required;

(7) Item 403 of Regulation S-K. The Company may limit the information disclosed in such reports in respect of Item 403 of Regulation
S-K under the Securities Act to identifying, in each case utilizing a reference date permitted under Item 403, (A) the aggregate voting and
economic ownership interests in the Company and, if applicable, the top-level holding company of the Company of each Person (including
any “group” as that term is used in Section 13(d)(3) under the Exchange Act) who is known to the Company to be the Beneficial Owner of
more than 5% of any class of the Company’s Capital Stock, (B) the aggregate voting and economic ownership interests in the top-level
holding company of the Issuers beneficially owned by directors and officers of the Company as a group and (C) the information required to
be disclosed under Item 403(c); and

(8) Exhibits. No exhibits pursuant to Item 601 of Regulation S-K under the Securities Act (other than in respect of material agreements
governing Indebtedness) will be required.

(i) In the event that any direct or indirect parent company of the Company guarantees the Notes at the time of or following an initial public
offering of such parent company, the Company may satisfy its obligations in this Section 4.03 with respect to financial information relating to the
Company by furnishing financial information relating to such parent company; provided, however, that the same is accompanied by consolidating
information that explains in reasonable detail the differences between the information relating to such parent company and any of its Subsidiaries,
on the one hand, and the information relating to the Company and its Subsidiaries, on a standalone basis, on the other hand.

(j) Delivery of any reports to the Trustee pursuant to this Section 4.03 is for informational purposes only, and the Trustee’s receipt of such
shall not constitute constructive notice of any information contained therein or determinable from information contained therein, including the
Issuers’ compliance with any of their covenants hereunder (as to which the Trustee is entitled to rely exclusively on Officers’ Certificates).

Section 4.04 Compliance Certificate.

(a) The Issuers and each Guarantor shall deliver to the Trustee, within 90 days after the end of each fiscal year, an Officers’ Certificate stating
that a review of the activities of the Company and its Subsidiaries during the preceding fiscal year has been made under the supervision of the
signing Officers with a view to determining whether the Issuers have kept, observed, performed and fulfilled their
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obligations herein, and further stating, as to each such Officer signing such certificate, that to the best of his or her knowledge the Issuers have
kept, observed, performed and fulfilled each and every covenant herein; and are not in default in the performance or observance of any of the
terms, provisions and conditions herein (or, if a Default or Event of Default has occurred, describing all such Defaults or Events of Default of
which he or she may have knowledge and what action the Issuers are taking or propose to take with respect thereto) and that to the best of his or
her knowledge no event has occurred and remains in existence by reason of which payments on account of the principal of or interest, if any, on the
Notes are prohibited or if such event has occurred, a description of the event and what action the Issuers are taking or propose to take with respect
thereto.

(b) So long as any of the Notes are outstanding, the Company will deliver to the Trustee, forthwith upon any Officer of the Company
becoming aware of any Default or Event of Default, an Officers’ Certificate specifying such Default or Event of Default and what action the
Company is taking or proposes to take with respect thereto.

Section 4.05 Taxes; Stay, Extension and Usury Laws.

(a) The Company will pay, and will cause each of its Subsidiaries to pay, prior to delinquency, all material taxes, assessments, and
governmental levies except such as are contested in good faith and by appropriate proceedings or where the failure to effect such payment is not
adverse in any material respect to the Holders of the Notes.

(b) The Issuers and each of the Guarantors covenant (to the extent that they may lawfully do so) that they will not at any time insist upon,
plead, or in any manner whatsoever claim or take the benefit or advantage of, any stay, extension or usury law wherever enacted, now or at any
time hereafter in force, that may affect the covenants or the performance of this Indenture; and the Issuers and each of the Guarantors (to the extent
that they may lawfully do so) hereby expressly waive all benefit or advantage of any such law, and covenant that they will not, by resort to any
such law, hinder, delay or impede the execution of any power herein granted to the Trustee, but will suffer and permit the execution of every such
power as though no such law has been enacted.
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Section 4.06 Excess Cash Flow Offer.

(a) Within 90 days after the end of each full fiscal year following the Issue Date for which the Excess Cash Flow Offer Amount exceeds $5.0
million, to the extent permitted by its Credit Facilities the Company will offer to purchase Notes (the “Excess Cash Flow Offer”) at an offer price
equal to 100% of the aggregate principal amount of Notes repurchased plus accrued and unpaid interest and Additional Interest, if any, to the date
of purchase (the “Excess Cash Flow Offer Payment”), and such offer price will be payable in cash with 50% of the Company’s Excess Cash Flow
from the prior fiscal year. If the aggregate principal amount of Notes tendered into such Excess Cash Flow Offer exceeds the Excess Cash Flow
Offer Amount, the Trustee will select the Notes to be purchased on a pro rata basis, by lot or by such other method as the Trustee deems fair and
appropriate.

(b) Within 90 days following the end of each such full fiscal year, the Company will mail a notice to each holder and the Trustee offering to
repurchase Notes as of the date specified in the notice (the “Excess Cash Flow Offer Purchase Date”), which date will be no earlier than 30 days
and no later than 60 days from the date such notice is mailed. Such notice shall state:

(1) that the Excess Cash Flow Offer is being made pursuant to this Section 4.06;
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(2) the purchase price and the Excess Cash Flow Offer Purchase Date;

(3) that any Note not tendered will continue to accrue interest;

(4) that, unless the Company defaults in the payment of the Excess Cash Flow Offer Payment, all Notes accepted for payment pursuant
to the Excess Cash Flow Offer will cease to accrue interest after the Excess Cash Flow Offer Purchase Date;

(5) that Holders electing to have any Notes purchased pursuant to an Excess Cash Flow Offer will be required to surrender the Notes,
with the form entitled “Option of Holder to Elect Purchase” attached to the Notes completed, or transfer by book-entry transfer, to the paying
agent appointed by the Company at the address specified in the notice prior to the close of business on the third Business Day preceding the
Excess Cash Flow Offer Purchase Date;

(6) that Holders will be entitled to withdraw their election if the paying agent receives, not later than the close of business on the
second Business Day preceding the Excess Cash Flow Offer Purchase Date, a telegram, telex, facsimile transmission or letter setting forth the
name of the Holder, the principal amount of Notes delivered for purchase, and a statement that such Holder is withdrawing his election to
have the Notes purchased; and

(7) that Holders whose Notes are being purchased only in part will be issued new Notes equal in principal amount to the unpurchased
portion of the Notes surrendered, which unpurchased portion must be equal to $2,000 in principal amount or integral multiples of $1,000 in
excess thereof.

(c) The Company will comply with the requirements of Rule 14e-1 under the Exchange Act and any other securities laws and regulations
thereunder to the extent those laws and regulations are applicable in connection with each repurchase of Notes pursuant to an Excess Cash Flow
Offer. To the extent that the provisions of any securities laws or regulations conflict with the Excess Cash Flow provisions of the indenture, the
Company will comply with the applicable securities laws and regulations and will not be deemed to have breached its obligations under the Asset
Sale provisions of the indenture by virtue of such conflict.

(d) On or before the Excess Cash Flow Offer Purchase Date, the Company will, to the extent lawful accept for payment all Notes or portions
of Notes properly tendered pursuant to Excess Cash Flow Offer. Promptly after such acceptance, on the Excess Cash Flow Offer Purchase Date, the
Company will:

(1) deposit with the paying agent an amount equal to the Excess Cash Flow Offer Payment in respect of all Notes or portions of Notes
properly tendered; and

(2) deliver or cause to be delivered to the Trustee the Notes properly accepted together with an Officers’ Certificate stating the
aggregate principal amount of Notes or portions of Notes being purchased by the Company.

(e) On the Excess Cash Flow Offer Purchase Date, the paying agent will mail to each holder of Notes properly tendered the Excess Cash
Flow Offer Payment for such Notes (or, if all the Notes are then in global form, make such payment through the facilities of the Depositary), and
the Trustee will promptly authenticate and mail (or cause to be transferred by book entry) to each Holder a new Note equal in principal amount to
any unpurchased portion of the Notes surrendered, if any; provided that each new Note will be in a principal amount of $2,000 or an integral
multiple of $1,000.
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(f) The Company will publicly announce the results of the Excess Cash Flow Offer as soon as practicable after the Excess Cash Flow Offer
Purchase Date.
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Section 4.07 Restricted Payments.

(a) The Company will not, and will not permit any of its Restricted Subsidiaries to, directly or indirectly:

(1) declare or pay any dividend or make any other payment or distribution on account of the Company’s or any of its Restricted
Subsidiaries’ Equity Interests (including, without limitation, any payment in connection with any merger or consolidation involving the
Company or any of its Restricted Subsidiaries) or to the direct or indirect holders of the Company’s or any of its Restricted Subsidiaries’
Equity Interests in their capacity as such (other than dividends or distributions payable in Equity Interests (other than Disqualified Stock) of
the Company or payable to the Company or a Restricted Subsidiary of the Company);

(2)  purchase,  redeem  or  otherwise  acquire  or  retire  for  value  (including,  without  limitation,  in  connection  with  any  merger  or
consolidation involving the Company) any Equity Interests of the Company or any direct or indirect parent of the Company;

(3) make any payment on or with respect to, or purchase, redeem, defease or otherwise acquire or retire for value, any Indebtedness of
either Issuer or any Guarantor that is subordinated to the Notes or the Guarantees, except a payment of interest or principal at or within one
year of the Stated Maturity thereof; or

(4) make any Restricted Investment (all such payments and other actions set forth in these clauses (1) through (4) above being
collectively referred to as “Restricted Payments”),

unless, at the time of and after giving effect to such Restricted Payment:

(1) no Default or Event of Default has occurred and is continuing or would occur as a consequence of such Restricted Payment;

(2) the Company would, at the time of such Restricted Payment and after giving pro forma effect thereto as if such Restricted Payment
had been made at the beginning of the applicable four-quarter period, have been permitted to incur at least $1.00 of additional Indebtedness
pursuant to the Consolidated Coverage Ratio test set forth in Section 4.09(a) hereof, and

(3) such Restricted Payment, together with the aggregate amount of all other Restricted Payments made by the Company and its
Restricted Subsidiaries after the date hereof (excluding Restricted Payments permitted by clauses (2) through (9) of the next succeeding
paragraph), is less than the sum, without duplication, of (the “Restricted Payments Basket”):

(a) 50% of the Consolidated Net Income of the Company for the period (taken as one accounting period) from the beginning of
the first full fiscal quarter of the Company commencing immediately before the Issue Date to the end of the Company’s most recently
ended  fiscal  quarter  for  which  internal  financial  statements  are  available  at  the  time  of  such  Restricted  Payment  (or,  if  such
Consolidated Net Income for such period is a deficit, less 100% of such deficit), plus
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(b) 100% of the aggregate net cash proceeds received by the Company (including the fair market value of any Additional Assets
(measured as of the date of the definitive agreement with respect to such Additional Assets) to the extent acquired in consideration of
Equity Interests of the Company (other than Disqualified Stock)) since the Issue Date as a contribution to its common equity capital or
from the issue or sale of Equity Interests of the Company (other than Disqualified Stock) or from the issue or sale of convertible or
exchangeable Disqualified Stock or convertible or exchangeable debt securities of the Company that have been converted into or
exchanged for such Equity Interests (other than Equity Interests (or Disqualified Stock or debt securities) sold to a Subsidiary of the
Company), plus

(c) [reserved],

(d) to the extent that any Restricted Investment that was made after the Issue Date is sold for cash or otherwise liquidated or
repaid for cash, the lesser of (i) the cash return of capital with respect to such Restricted Investment (less the cost of disposition, if any)
and (ii) the initial amount of such Restricted Investment, plus

(e) to the extent that any Unrestricted Subsidiary of the Company is redesignated as a Restricted Subsidiary after the Issue Date,
the lesser of (i) the fair market value of the Company’s Investment in such Subsidiary as of the date of such redesignation or (ii) such
fair market value as of the date on which such Subsidiary was originally designated as an Unrestricted Subsidiary.

(b) So long as no Default or Event of Default has occurred and is continuing or would be caused thereby (except in the case of Restricted
Payments pursuant to clause (8) below), the preceding provisions will not prohibit:

(1) the payment of any dividend or other distribution within 60 days after the date of declaration of the dividend or other distribution, if
at the date of declaration such dividend or other distribution payment would have complied with the provisions hereof;

(2) the purchase, redemption, defeasance or other acquisition or retirement for value of any Indebtedness of either Issuer or any
Guarantor that is subordinated to the Notes or the Guarantees or of any Equity Interests of the Company in exchange for, or out of the net
cash proceeds of the substantially concurrent sale (other than to a Subsidiary of the Company) of, Equity Interests of the Company (other
than Disqualified Stock); provided, that the amount of any such net cash proceeds that are utilized for any such purchase, redemption,
defeasance, or other acquisition or retirement for value will be excluded from clause (3)(b) of the preceding paragraph;

(3) the purchase, redemption, defeasance or other acquisition or retirement for value of subordinated Indebtedness of either Issuer or
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any Guarantor with the net cash proceeds from an incurrence of, or in exchange for, Permitted Refinancing Indebtedness;

(4) [reserved];

(5) [reserved];
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(6) so long as no Default has occurred and is continuing, upon the occurrence of a Change of Control or an Asset Sale and within 60
days after the completion of the offer to repurchase the Notes under Section 4.10 or 4.15 hereof (including the purchase of all Notes
tendered), any purchase, redemption, defeasance or other acquisition or retirement for value of any Indebtedness of either Issuer or any
Guarantor that is subordinated to the Notes or the Guarantees and that is required under the terms thereof as a result of such Change of
Control or Asset Sale at a purchase or redemption price not to exceed 101% of the outstanding principal amount thereof, plus accrued and
unpaid interest thereon, if any, provided that, in the notice to Holders relating to a Change of Control or Asset Sale hereunder, the Company
shall describe this clause (6);

(7) [reserved];

(8) so long as the Company is treated for U.S. federal tax purposes as a disregarded entity or partnership, Permitted Tax Distributions;
and

(9) other Restricted Payments in an aggregate amount since the Issue Date not to exceed $2.0 million.

(c) The amount of all Restricted Payments (other than cash) will be the fair market value on the date of the Restricted Payment of the asset(s)
or securities proposed to be transferred or issued by the Company or such Restricted Subsidiary, as the case may be, pursuant to the Restricted
Payment. The fair market value of any assets or securities that are required to be valued by this Section 4.07 will be determined by the Board of
Directors, whose determination shall be evidenced by a Board Resolution. The Board of Directors’ determination must be based upon an opinion or
appraisal issued by an accounting, appraisal or investment banking firm of national standing if the fair market value exceeds $15.0 million. Not
later than the date of making any Restricted Payment that would have the effect of reducing the Restricted Payments Basket under the first
paragraph of this Section 4.07, the Company will deliver to the Trustee an Officers’ Certificate stating that such Restricted Payment is permitted
and setting forth the basis upon which the calculations required by this Section 4.07 were computed, together with a copy of any fairness opinion or
appraisal required herein. For purposes of determining compliance with this Section 4.07, in the event that a Restricted Payment meets the criteria
of more than one of the categories of Restricted Payments described in the preceding clauses (1)-(9), the Company will be permitted to classify (or
later classify or reclassify in whole or in part in its sole discretion) such Restricted Payment in any manner that complies with this Section 4.07.

Section 4.08 Dividend and Other Payment Restrictions Affecting Subsidiaries.

(a) The Company will not, and will not permit any of its Restricted Subsidiaries to, directly or indirectly, create or permit to exist or become
effective any consensual encumbrance or restriction on the ability of any Restricted Subsidiary to:

(1) pay dividends or make any other distributions on its Capital Stock to the Company or any of its Restricted Subsidiaries, or pay any
Indebtedness or other obligations owed to the Company or any of its Restricted Subsidiaries;

(2) make loans or advances to the Company or any of its Restricted Subsidiaries; or

(3) transfer any of its properties or assets to the Company or any of its Restricted Subsidiaries.
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(b) The restrictions in this Section 4.08(a) will not apply to encumbrances or restrictions existing under or by reason of:

(1) agreements governing Existing Indebtedness and the Senior Credit Agreement as in effect on the date hereof and any amendments,
modifications, restatements, renewals, increases, supplements, refundings, replacements or refinancings of those agreements, provided, that
the amendments, modifications, restatements, renewals, increases, supplements, refundings, replacement or refinancings are not materially
more restrictive, taken as a whole, with respect to such dividend, distribution and other payment restrictions than those contained in such
agreements on the date hereof;

(2) this Indenture, the Notes and the Guarantees;

(3) applicable law, rule, regulation or order;

(4) any instrument governing Indebtedness or Capital Stock of a Person acquired by the Company or any of its Restricted Subsidiaries
as in effect at the time of such acquisition (except to the extent such Indebtedness or Capital Stock was incurred or issued in connection with
such acquisition), which encumbrance or restriction is not applicable to any Person, or the properties or assets of any Person, other than the
Person,  or  the  property  or  assets  of  the  Person,  so  acquired,  and  any  amendments,  modifications,  restatements,  renewals,  increases,
supplements, refundings, replacements or refinancings of those instruments, provided that the amendments, modifications, restatements,
renewals, increases, supplements, refundings, replacement or refinancings are not materially more restrictive, taken as a whole, with respect
to such dividend, distribution and other payment restrictions than those contained in those instruments; provided, that, in the case of
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Indebtedness, such Indebtedness was permitted by the terms hereof to be incurred;

(5) customary non-assignment provisions in contracts and leases entered into in the ordinary course of business and consistent with
past practices;

(6) purchase money obligations for property acquired in the ordinary course of business and Capital Lease Obligations that impose
restrictions on that property of the nature described in clause (3) of the preceding paragraph;

(7) any agreement for the sale or other disposition of a Restricted Subsidiary of the Company that restricts distributions by that
Restricted Subsidiary pending its sale or other disposition;

(8)  Permitted  Refinancing  Indebtedness,  provided  that  the  restrictions  contained  in  the  agreements  governing  such  Permitted
Refinancing Indebtedness are not materially more restrictive, taken as a whole, than those contained in the agreements governing the
Indebtedness being refinanced;

(9) agreements governing other Indebtedness of the Company and one or more Restricted Subsidiaries permitted herein, provided that
the restrictions in the agreements governing such Indebtedness are not materially more restrictive, taken as a whole, than those provided
herein;

(10) Liens securing Indebtedness otherwise permitted to be incurred under Section 4.12 hereof that limit the right of the debtor to
dispose of the assets subject to such Liens;
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(11) provisions with respect to the disposition or distribution of assets or property in joint venture agreements, asset sale agreements,
stock sale agreements, agreements respecting Permitted Business Investments and other similar agreements entered into in the ordinary
course of business; and

(12) restrictions on cash or other deposits or net worth imposed by customers under contracts entered into in the ordinary course of
business.

Section 4.09 Incurrence of Indebtedness and Issuance of Preferred Stock.

(a) The Company will not, and will not permit any of its Restricted Subsidiaries to, directly or indirectly, create, incur, issue, assume,
guarantee or otherwise become directly or indirectly liable, contingently or otherwise, with respect to (collectively, “incur”) any Indebtedness
(including Acquired Debt) and neither the Issuers nor any Guarantor will issue any Disqualified Stock, and the Company will not permit any of its
Restricted Subsidiaries to issue any shares of preferred stock; provided, however, that the Issuers and any Guarantor may incur Indebtedness
(including Acquired Debt) or issue Disqualified Stock, if the Consolidated Coverage Ratio for the Company’s most recently ended four full fiscal
quarters for which internal financial statements are available immediately preceding the date on which such additional Indebtedness is incurred or
such Disqualified Stock is issued would have been at least 2.5 to 1.0, determined on a pro forma basis (including a pro forma application of the net
proceeds therefrom), as if the additional Indebtedness had been incurred or Disqualified Stock had been issued, as the case may be, at the beginning
of such four-quarter period.

(b) The provisions of Section 4.09(a) hereof will not prohibit the incurrence of any of the following items of Indebtedness (collectively,
“Permitted Debt”):

(1) the incurrence by the Issuers or any Guarantor of Indebtedness under one or more Credit Facilities in an aggregate principal amount
at any one time outstanding under this clause (1) (with letters of credit being deemed to have a principal amount equal to the maximum
potential liability of the Company and its Restricted Subsidiaries thereunder) not to exceed an amount equal to the greater of (a) $35.0
million (minus the amount of any permanent payment and commitment reductions) and (b) 10% of ACNTA as of the date of such incurrence;

(2) the incurrence by the Company or any of its Restricted Subsidiaries of the Existing Indebtedness;

(3) the incurrence by the Issuers and the Guarantors of Indebtedness represented by the Initial Notes and the Guarantees thereof and the
Exchange Notes and the related Guarantees issued pursuant to a Registration Rights Agreement;

(4) the incurrence by the Company or any of its Restricted Subsidiaries of Indebtedness represented by Capital Lease Obligations,
mortgage financings or purchase money obligations, in each case, incurred for the purpose of financing all or any part of the purchase price
or cost of construction or improvement of property, plant or equipment used in the business of the Company or such Restricted Subsidiary, in
an aggregate principal amount, including all Permitted Refinancing Indebtedness incurred to refund, refinance or replace any Indebtedness
incurred pursuant to this clause (4), not to exceed $4.0 million at any time outstanding;

(5) the incurrence by the Company or any of its Restricted Subsidiaries of Permitted Refinancing Indebtedness in exchange for, or the
net proceeds of which are used to extend, refinance, renew, replace, defease or refund Indebtedness (other than intercompany Indebtedness)
that was permitted to be incurred herein under Section 4.09(a) or Section 4.09(b)(2), (3), (4) or (11);
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(6) the incurrence by the Company or any of its Restricted Subsidiaries of intercompany Indebtedness between or among the Company
and any of its Restricted Subsidiaries; provided, however, that:

(a) if one of the Issuers is the obligor on such Indebtedness and a Guarantor is not the obligee, such Indebtedness must be
expressly subordinated to the prior payment in full in cash of all Obligations with respect to the Notes, or if a Guarantor is the obligor
on such Indebtedness and neither of the Issuers nor another Guarantor is the obligee, such Indebtedness must be expressly subordinated
to the prior payment in full in cash of all Obligations with respect to the Guarantee of such Guarantor; and

(b) (i) any subsequent issuance or transfer of Equity Interests that results in any such Indebtedness being held by a Person other
than the Company or a Restricted Subsidiary of the Company and (ii) any sale or other transfer of any such Indebtedness to a Person
that is neither the Company nor a Restricted Subsidiary of the Company will be deemed, in each case, to constitute an incurrence of
such Indebtedness by the Company or such Restricted Subsidiary, as the case may be, that was not permitted by this clause (6);

(7) the incurrence by the Company or any of its Restricted Subsidiaries of Hedging Obligations;

(8) the guarantee by either Issuer or any of the Guarantors of Indebtedness of an Issuer or any Guarantor that was permitted to be
incurred under this Section 4.09;

(9) the incurrence by the Company or any of its Restricted Subsidiaries of obligations relating to net gas balancing positions arising in
the ordinary course of business and consistent with past practice;

(10) the incurrence by the Company or any of its Restricted Subsidiaries of Indebtedness in respect of bid, performance, surety and
similar bonds issued for the account of the Company and any of its Restricted Subsidiaries in the ordinary course of business, including
guarantees and obligations of the Company and any of its Restricted Subsidiaries with respect to letters of credit supporting such obligations
(in each other than an obligation for money borrowed);

(11) Indebtedness of a Restricted Subsidiary incurred and outstanding on the date on which such Restricted Subsidiary was acquired by,
or merged into, the Company or any Restricted Subsidiary (other than Indebtedness incurred (a) to provide all or any portion of the funds
utilized to consummate the transaction or series of related transactions pursuant to which such Restricted Subsidiary became a Restricted
Subsidiary or was otherwise acquired by the Company or (b) otherwise in connection with, or in contemplation of, such acquisition);
provided, however, that at the time such Restricted Subsidiary is acquired by the Company, the Company would have been able in incur
$1.00 of additional Indebtedness under Section 4.09(a) hereof after giving effect to the incurrence of such Indebtedness pursuant to this clause
(11);
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(12) the incurrence by the Company or any of its Restricted Subsidiaries of Indebtedness arising from agreements of the Company or
any of its Restricted Subsidiaries providing for indemnification, adjustment of purchase price or similar obligations, in each case, incurred or
assumed in connection with the disposition of any business, assets or Capital Stock of a Subsidiary, provided that the maximum aggregate
liability in respect of all such Indebtedness shall at no time exceed the gross proceeds actually received by the Company and its Restricted
Subsidiaries in connection with such disposition; and

(13) the incurrence by the Company or any of its Restricted Subsidiaries of additional Indebtedness in an aggregate principal amount at
any time outstanding, not to exceed $2.0 million.

(c) For purposes of determining compliance with this Section 4.09, in the event that an item of Indebtedness (including Acquired Debt) meets
the criteria of more than one of the categories of Permitted Debt described in clauses (1) through (13) above, or is entitled to be incurred pursuant
to Section 4.09(a) hereof, the Company will be permitted to classify (or later classify or reclassify in whole or in part in its sole discretion) such
item of Indebtedness in any manner that complies with this Section 4.09.

(d) The amount of Indebtedness issued at a price that is less than the principal amount thereof will be equal to the amount of the liability in
respect thereof determined in accordance with GAAP. Indebtedness of any Person existing at the time such Person becomes a Restricted Subsidiary
shall be deemed to have been incurred by the Company and the Restricted Subsidiary at the time such Person becomes a Restricted Subsidiary. The
accrual of interest, the accretion or amortization of original issue discount, the payment of interest on any Indebtedness in the form of additional
Indebtedness with the same terms, and the payment of dividends or other distributions on Disqualified Stock in the form of additional shares, units
or the like of the same class of Disqualified Stock will not be deemed to be an incurrence of Indebtedness or an issuance of Disqualified Stock for
purposes of this Section 4.09; provided, in each such case, that the amount thereof is included for purposes of determining the Consolidated
Coverage Ratio of the Company.

Section 4.10 Asset Sales.

(a) The Company will not, and will not permit any of its Restricted Subsidiaries to, consummate an Asset Sale unless:

(1) the Company (or the Restricted Subsidiary, as the case may be) receives consideration at the time of the Asset Sale at least equal to
the fair market value (measured as of the date of the definitive agreement with respect to such Asset Sale) of the assets or Equity Interests
issued or sold or otherwise disposed of; and
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(2) at least 75% of the consideration received by the Company or such Restricted Subsidiary from all Asset Sales since the Issue Date,
in the aggregate, is in the form of cash or Additional Assets (the fair market value of which shall be measured as of the date of the definitive
agreement with respect to such Additional Assets).

For purposes of this provision, each of the following will be deemed to be cash:

(A) any liabilities, as shown on the Company’s or such Restricted Subsidiary’s most recent consolidated balance sheet, of the
Company or any Restricted Subsidiary (other than contingent liabilities and liabilities that are by their terms expressly subordinated to
the Notes or any Guarantee) that are assumed by the transferee of any such assets pursuant to a customary novation agreement that
releases the Company or such Restricted Subsidiary from further liability; and
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(B) any securities, notes or other obligations received by the Company or any such Restricted Subsidiary from such transferee that
are converted within 90 days by the Company or such Restricted Subsidiary into cash, to the extent of the cash received in that
conversion.

(b) Within 360 days after the receipt of any Net Proceeds from an Asset Sale, the Company or any such Restricted Subsidiary may apply
those Net Proceeds at its option to any combination of the following:

(1) to repay or repurchase Indebtedness and other Obligations under a Credit Facility, any other First Lien Obligations (provided that, if
the Indebtedness so repaid is revolving credit Indebtedness, to correspondingly reduce commitments with respect thereto) and Indebtedness
and other Obligations arising under or pursuant to the Notes;

(2) to acquire all or substantially all of the properties or assets of one or more other Persons primarily engaged in the Oil and Gas
Business, and, for this purpose, a division or line of business of a Person shall be treated as a separate Person so long as such properties and
assets are acquired by the Company or a Restricted Subsidiary;

(3) to acquire a majority of the Voting Stock of one or more other Persons primarily engaged in the Oil and Gas Business, if after
giving effect to any such acquisition of Voting Stock, such Person is or becomes a Restricted Subsidiary; and

(4) to make one or more capital expenditures or to acquire other long-term assets that are not classified as current assets under GAAP
and that are used or useful in the Oil and Gas Business.

(c) Pending the final application of any Net Proceeds, the Company or any such Restricted Subsidiary may temporarily reduce revolving
credit borrowings or otherwise invest the Net Proceeds in any manner that is not prohibited by this Indenture.

(d) Any Net Proceeds from Asset Sales that are not applied or invested as provided in the preceding paragraph will constitute “Excess
Proceeds.” On the 361st day after the Asset Sale (or, at the Company’s option, any earlier date), if the aggregate amount of Excess Proceeds then
exceeds $5.0 million, the Company will make an Asset Sale Offer to all Holders of Notes, and all holders of other Indebtedness that is pari passu
with the Notes containing provisions similar to those set forth herein with respect to offers to purchase or redeem with the proceeds of sales of
assets, to purchase the maximum principal amount of Notes and such other pari passu Indebtedness that may be purchased out of the Excess
Proceeds. The offer price in any Asset Sale Offer will be equal to 100% of principal amount plus accrued and unpaid interest and Additional
Interest, if any, to the date of settlement, subject to the right of Holders of record on the relevant record date to receive interest due on an interest
payment date that is on or prior to the date of settlement, and will be payable in cash. If any Excess Proceeds remain after consummation of an
Asset Sale Offer, the Company or any of its Restricted Subsidiaries may use those Excess Proceeds for any purpose not otherwise prohibited by
this Indenture. If the aggregate principal amount of Notes and other pari passu Indebtedness tendered into such Asset Sale Offer exceeds the
amount of Excess Proceeds, the Trustee will select the Notes and such other pari passu Indebtedness to be purchased on a pro rata basis. Upon
completion of each Asset Sale Offer, the amount of Excess Proceeds will be reset at zero.
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(e) The Company will comply with the requirements of Rule 14e-1 under the Exchange Act and any other securities laws and regulations
thereunder to the extent those laws and regulations are applicable in connection with each repurchase of Notes pursuant to an Asset Sale Offer. To
the extent that the provisions of any securities laws or regulations conflict with Section 3.09 hereof or this Section 4.10, the Company will comply
with the applicable securities laws and regulations and will not be deemed to have breached its obligations under Section 3.09 hereof or this
Section 4.10 by virtue of such conflict.

(f) In the case of clauses (2) through (4) of the preceding paragraph (b), the Company (or the applicable Restricted Subsidiary, as the case
may be) will be deemed to have complied with its obligations under the preceding paragraphs if it enters into a binding commitment to acquire
such assets or Voting Stock or make such capital expenditure prior to 360 days after the receipt of the applicable Net Proceeds; provided, that such
binding commitment will be subject only to customary conditions and such acquisition or expenditure is completed within 180 days following the
expiration of the aforementioned 360-day period. If the acquisition or expenditure contemplated by such binding commitment is not consummated
on or before such 180th day, and the Company (or the applicable Restricted Subsidiary, as the case may be) has not applied the applicable Net
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Proceeds for another purpose permitted by the preceding paragraph (b) on or before such 180th day, such commitment shall be deemed not to have
been a permitted application of Net Proceeds.

Section 4.11 Transactions with Affiliates.

(a) The Company will not, and will not permit any of its Restricted Subsidiaries to, make any payment to, or sell, lease, transfer or otherwise
dispose of any of its properties or assets to, or purchase any property or assets from, or enter into or make or amend any transaction, contract,
agreement, understanding, loan, advance or guarantee with, or for the benefit of, any Affiliate of the Company (each, an “Affiliate Transaction”),
unless:

(1) the Affiliate Transaction is on terms that are no less favorable to the Company or the relevant Restricted Subsidiary than those that
would have been obtained in a comparable transaction by the Company or such Restricted Subsidiary with an unrelated Person; and

(2) the Company delivers to the Trustee:

(a) with respect to any Affiliate Transaction or series of related Affiliate Transactions involving aggregate consideration in excess
of $5.0 million, a resolution of the Board of Directors set forth in an Officers’ Certificate certifying that such Affiliate Transaction(s)
complies with this covenant and that such Affiliate Transaction(s) has been approved by a majority of the members of the Board of
Directors;

(b) with respect to any Affiliate Transaction or series of related Affiliate Transactions involving aggregate consideration in excess
of $15.0 million, the Company delivers to the Trustee a written opinion that such Affiliate Transaction(s) is fair, from a financial point
of view, to the Company and its Restricted Subsidiaries, taken as a whole, or that such Affiliate Transaction(s) is not less favorable to
the  Company  and  its  Restricted  Subsidiaries  than  could  reasonably  be  expected  to  be  obtained  at  the  time  in  an  arm’s-length
transaction with a person who is not an Affiliate, in either such case issued by an independent accounting, appraisal or investment
banking firm of recognized standing;
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(3) so long as PPVA is an Affiliate of the Company, with respect to any Affiliate Transaction or series of related Affiliate Transactions,
between the Company or any of its Restricted Subsidiaries, on the one hand, and PPVA or any of its Affiliates (other than the Company or
any of its Restricted Affiliates), on the other, the chief executive officer of the Company delivers to the Trustee an Officers’ Certificate
certifying that such Affiliate Transaction(s) complies with this Section 4.11 and that such Affiliate Transaction(s) has been approved by a
majority of the members of the Board of Directors; and

(4) so long as PPVA is an Affiliate of the Company, with respect to any Affiliate Transaction or series of related Affiliate Transactions,
between John Hoffman or any of his Affiliates (other than the Company or any of its Restricted Subsidiaries), on the one hand, and the
Company or any of its Restricted Subsidiaries, on the other, PPVA delivers to the Trustee a certificate certifying that such Affiliate
Transaction(s) complies with this Section 4.11 and that such Affiliate Transaction(s) has been approved by a majority of the members of the
Board of Directors.

(b)  The  following  items  will  not  be  deemed  to  be  Affiliate  Transactions  and,  therefore,  will  not  be  subject  to  the  provisions  of
Section 4.11(a) hereof:

(1) any employment or severance agreement or other employee or director compensation agreement, arrangement or plan, or any
amendment thereto, entered into by the Company or any of its Restricted Subsidiaries in the ordinary course of business;

(2) transactions between or among any of the Company and its Restricted Subsidiaries;

(3) transactions with a Person (other than an Unrestricted Subsidiary of the Company) that is an Affiliate of the Company solely
because the Company owns an Equity Interest in such Person;

(4) the payment of reasonable directors’ fees, the payments of other reasonable benefits and the provision of officers’ and directors’
indemnification and insurance to the extent permitted by law to persons who are officers and directors of the Company and its Restricted
Subsidiaries, in each case in the ordinary course of business and approved by the Board of Directors;

(5) sales of Equity Interests (other than Disqualified Stock) to Affiliates of the Company, or contributions to the capital of the Company
by its Affiliates;

(6) transactions pursuant to any agreement in effect on the Issue Date, as such agreement may be amended, modified or supplemented
from time to time provided that any such amendment, modification or supplement will not be materially adverse to the Company or the
Restricted Subsidiaries compared to the terms of such agreement in effect on the Issue Date; and

(7) Permitted Investments or Restricted Payments that are permitted under Section 4.07 hereof.

Section 4.12 Liens.

The Company will not, and will not permit any of its Restricted Subsidiaries to, directly or indirectly, create, incur, assume or suffer to exist
any Lien securing Indebtedness of any kind on any asset now owned or hereafter acquired, except Permitted Liens.
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Section 4.13 Business Activities.

(a) The Company will not, and will not permit any of its Restricted Subsidiaries to, engage in any business other than the Oil and Gas
Business, except to such extent as would not be material to the Company and its Restricted Subsidiaries taken as a whole.

(b) The Co-Issuer may not engage in any business not related directly or indirectly to obtaining money or arranging financing for the
Company or its Restricted Subsidiaries.

Section 4.14 Corporate Existence.

Subject to Article 5 hereof, the Company shall do or cause to be done all things necessary to preserve and keep in full force and effect:

(1) its limited liability company existence, and the corporate, partnership or other existence of each of its Subsidiaries, in accordance
with the respective organizational documents (as the same may be amended from time to time) of the Company or any such Subsidiary; and

(2) the rights (charter and statutory), licenses and franchises of the Company and its Subsidiaries;

provided, however, that the Company shall not be required to preserve any such right, license or franchise, or the corporate, partnership or other
existence of any of its Subsidiaries, if the Company shall determine that the preservation thereof is no longer desirable in the conduct of the
business of the Company and its Subsidiaries, taken as a whole, and that the loss thereof is not adverse in any material respect to the Holders of the
Notes.

Section 4.15 Offer to Repurchase at the Option of Holders.

Upon the occurrence of a Change of Control, the Company will make an offer (a “Change of Control Offer”) to each Holder to repurchase
all or any part (equal to $2,000 or an integral multiple of $1,000) of that Holder’s Notes at a purchase price in cash equal to 101% of the aggregate
principal amount of Notes repurchased plus accrued and unpaid interest and Additional Interest, if any, on the Notes repurchased to the date of
settlement (the “Change of Control Purchase Date”), subject to the right of Holders of record on the relevant record date to receive interest due on
an interest payment date that is on or prior to the Change of Control Purchase Date (the “Change of Control Payment”). Within 30 days following
any Change of Control, the Company will mail a notice to each Holder and the Trustee describing the transaction or transactions that constitute the
Change of Control and stating:

(1) that the Change of Control Offer is being made pursuant to this Section 4.15 and that all Notes tendered will be accepted for
payment;

(2) the purchase price and the Change of Control Purchase Date, which shall be no earlier than 30 days and no later than 60 days from
the date such notice is mailed;

(3) that any Note not tendered will continue to accrue interest;

(4) that, unless the Company defaults in the payment of the Change of Control Payment, all Notes accepted for payment pursuant to the
Change of Control Offer will cease to accrue interest after the Change of Control Purchase Date;
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(5) that Holders electing to have any Notes purchased pursuant to a Change of Control Offer will be required to surrender the Notes,
with the form entitled “Option of Holder to Elect Purchase” attached to the Notes completed, or transfer by book-entry transfer, to the paying
agent at the address specified in the notice prior to the close of business on the third Business Day preceding the Change of Control Purchase
Date;

(6) that Holders will be entitled to withdraw their election if the paying agent receives, not later than the close of business on the
second Business Day preceding the Change of Control Purchase Date, a telegram, telex, facsimile transmission or letter setting forth the name
of the Holder, the principal amount of Notes delivered for purchase, and a statement that such Holder is withdrawing his election to have the
Notes purchased; and

(7) that Holders whose Notes are being purchased only in part will be issued new Notes equal in principal amount to the unpurchased
portion of the Notes surrendered, which unpurchased portion must be equal to $2,000 in principal amount or integral multiples of $1,000 in
excess thereof.

The Company will comply with the requirements of Rule 14e-1 under the Exchange Act and any other securities laws and regulations
thereunder to the extent those laws and regulations are applicable in connection with the repurchase of the Notes as a result of a Change of Control.
To the extent that the provisions of any securities laws or regulations conflict with the provisions of this Section 4.15, the Company will comply
with the applicable securities laws and regulations and will not be deemed to have breached its obligations under this Section 4.15 by virtue of such
compliance.
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(b) On or before the Change of Control Purchase Date, the Company will, to the extent lawful, accept for payment all Notes or portions of
Notes properly tendered pursuant to the Change of Control Offer. Promptly after such acceptance, on the Change of Control Purchase Date, the
Company will:

(1) deposit with the paying agent an amount equal to the Change of Control Payment in respect of all Notes or portions of Notes
properly tendered; and

(2) deliver or cause to be delivered to the Trustee the Notes properly accepted together with an Officers’ Certificate stating the
aggregate principal amount of Notes or portions of Notes being purchased by the Company.

(c) On the Change of Control Purchase Date, the paying agent will mail to each Holder of Notes properly tendered the Change of Control
Payment for such Notes (or, if all the Notes are then in global form, make such payment through the facilities of DTC), and the Trustee will
promptly authenticate and mail (or cause to be transferred by book entry) to each Holder a new Note equal in principal amount to any unpurchased
portion of the Notes surrendered, if any; provided that each new Note will be in a principal amount of $2,000 or an integral multiple of $1,000 in
excess thereof. The Company will publicly announce the results of the Change of Control Offer as soon as practicable after the Change of Control
Purchase Date.

(d) The provisions described above that require the Company to make a Change of Control Offer following a Change of Control will be
applicable whether or not any other provisions herein are applicable.

(e) The Company will not be required to make a Change of Control Offer upon a Change of Control if a third party makes the Change of
Control Offer in the manner, at the times and otherwise in compliance with the requirements set forth herein applicable to a Change of Control
Offer made by the Company and purchases all Notes properly tendered and not withdrawn under the Change of Control Offer.
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(f) A Change of Control Offer may be made in advance of a Change of Control, and conditioned upon the occurrence of the Change of
Control, if a definitive agreement is in place for the Change of Control at the time of making the Change of Control Offer.

Section 4.16 Additional Guarantees.

If any Restricted Subsidiary of the Company that is not already a Guarantor guarantees any other Indebtedness of the Company under a Credit
Facility, then that Restricted Subsidiary will become a Guarantor by executing a supplemental indenture in substantially the form of Exhibit F
hereto and delivering it to the Trustee within 20 Business Days of the date on which it guaranteed Indebtedness of the Company under a Credit
Facility; provided, however, that the foregoing shall not apply to Subsidiaries of the Company that have properly been designated as Unrestricted
Subsidiaries in accordance with this Indenture for so long as they continue to constitute Unrestricted Subsidiaries. Any such guarantee will be
subject to the release provisions set forth in Article 11.

Section 4.17 Designation of Restricted and Unrestricted Subsidiaries.

(a) The Board of Directors of the Company may designate any Restricted Subsidiary of the Company to be an Unrestricted Subsidiary if that
designation would not cause a Default. If a Restricted Subsidiary of the Company is designated as an Unrestricted Subsidiary, the aggregate fair
market value of all outstanding Investments owned by the Company and its Restricted Subsidiaries in the Subsidiary properly designated will be
deemed to be an Investment made as of the time of the designation and will reduce the amount of the Restricted Payments Basket or represent
Permitted Investments, as determined by the Company. That designation will only be permitted if the Investment would be permitted at that time
and if the Subsidiary so designated otherwise meets the definition of an Unrestricted Subsidiary.

(b) Any designation of a Subsidiary of the Company as an Unrestricted Subsidiary will be evidenced to the Trustee by filing with the Trustee
the Board Resolution giving effect to such designation and an Officers’ Certificate certifying that such designation complied with the preceding
conditions and was permitted under Section 4.07 hereof. If, at any time, any Unrestricted Subsidiary would fail to meet the preceding requirements
as an Unrestricted Subsidiary, it will thereafter cease to be an Unrestricted Subsidiary for purposes hereof, and any Indebtedness of such
Subsidiary will be deemed to be incurred by a Restricted Subsidiary of the Company as of such date under Section 4.09 hereof, and any Lien of
such Subsidiary will be deemed to be incurred as of such date under Section 4.12 hereof, and, if such Indebtedness is not permitted to be incurred
under Section 4.09, or such Lien is not permitted to be incurred under Section 4.12 hereof, then, in either case, the Company will be in default of
such covenant.

(c) The Board of Directors of the Company may at any time designate any Unrestricted Subsidiary to be a Restricted Subsidiary of the
Company; provided that such designation will be deemed to be an incurrence of Indebtedness by a Restricted Subsidiary of the Company of any
outstanding Indebtedness of such Unrestricted Subsidiary and the creation, incurrence, assumption or otherwise causing to exist any Lien of such
Unrestricted Subsidiary and such designation will only be permitted if (1) such Indebtedness is permitted pursuant to Section 4.09 hereof,
calculated on a pro forma basis as if such designation had occurred at the beginning of the four-quarter reference period, (2) such Lien is permitted
pursuant to Section 4.12 hereof and (3) no Default or Event of Default would be in existence following such designation.
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Section 4.18 Impairment of Security Interest.

Neither the Company nor any Restricted Subsidiary will take or omit to take any action which would adversely affect or impair in any
material respect the Liens in favor of the Collateral Agent with respect to the Collateral, except as otherwise permitted or required by the Collateral
Agreements or herein. Neither the Company nor any Restricted Subsidiary will enter into any agreement that requires the proceeds received from
any sale of Collateral to be applied to repay, redeem, defease or otherwise acquire or retire any Indebtedness of any Person, other than First Lien
Debt Documents or as permitted herein and by the Collateral Agreements (including the Intercreditor Agreement).

Section 4.19 Post-Closing.

The Issuers and the Guarantors will use their respective commercially reasonable efforts to perfect on the date hereof the Liens on the
Collateral for the benefit of the Holders of the Notes that are created on the date hereof and to create valid Second Priority Liens with respect
thereto, but, to the extent any such Liens are not perfected by such date, the Issuers and the Guarantors will do or cause to be done all acts and
things that may be required, including obtaining any required consents from third parties, to have all Liens on the Collateral duly created and
enforceable and perfected, in each case solely to the extent required by the Collateral Agreements, promptly following the date hereof, but in any
event prior to the date that is 60 calendar days thereafter.

Section 4.20 Further Assurances.

The Issuers and the Guarantors shall execute any and all further documents, financing statements, agreements and instruments, and take all
further action that may be required under applicable law, or that the Collateral Agent may reasonably request, in order to grant, preserve, protect
and perfect the validity and priority of the Liens created or intended to be created by the Collateral Agreements on the Collateral. In addition, from
time to time, the Company will reasonably promptly secure the Obligations provided herein and the Collateral Agreements by pledging or creating,
or causing to be pledged or created, perfected Liens with respect to the Collateral. The Company shall deliver or cause to be delivered to the
Collateral  Agent  all  such  instruments  and  documents  as  the  Collateral  Agent  shall  reasonably  request  to  evidence  compliance  with  this
Section 4.20.

Section 4.21 Maximum Capital Expenditures.

The Company and its Restricted Subsidiaries will not allow their aggregate capital expenditures to exceed (i) $30 million for the fiscal year
ending December 31, 2011 and (ii) 25% of Consolidated EBITDAX for any fiscal year thereafter; provided that, the difference between the
Company’s and its Restricted Subsidiaries’ permitted capital expenditures for any fiscal year and their actual capital expenditures for such fiscal
year, if positive, shall be available for use for capital expenditures in the subsequent fiscal year without regard to the preceding restriction. The
Company shall certify its compliance with this Section 4.21 in the Officers’ Certificate delivered to the Trustee in accordance with Section 4.04(a)
hereof following the completion of each fiscal year.

Section 4.22 PV-10.

The Company and its Restricted Subsidiaries will not allow the ratio of their SEC PV-10 to Consolidated Leverage to be less than 1.4 to 1.0
as of the last day of each fiscal year and shall certify their compliance with this Section 4.22 in the Officers’ Certificate delivered to the Trustee in
accordance with Section 4.04(a) hereof following the completion of each fiscal year.
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ARTICLE 5
SUCCESSORS

Section 5.01 Merger, Consolidation, or Sale of Assets.

(a) Neither of the Issuers may, directly or indirectly: (1) consolidate or merge with or into another Person (whether or not such Issuer is the
surviving Person); or (2) sell, assign, transfer, lease, convey or otherwise dispose of all or substantially all of its properties or assets, in one or more
related transactions, to another Person, unless:

(1) either (a) such Issuer is the surviving Person or (b) the Person formed by or surviving any such consolidation or merger (if other
than such Issuer) or to which such sale, assignment, transfer, lease, conveyance or other disposition has been made is a corporation, limited
partnership or limited liability company organized or existing under the laws of the United States, any state of the United States or the District
of Columbia, provided that the Co-Issuer may not consolidate or merge with or into another Person other than a corporation for so long as
the Company is not a corporation;

(2) the Person formed by or surviving any such consolidation or merger (if other than such Issuer) or the Person to which such sale,
assignment, transfer, lease, conveyance or other disposition has been made assumes all the obligations of such Issuer under the Notes and the
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applicable Registration Rights Agreement pursuant to agreements reasonably satisfactory to the Trustee;

(3) immediately after such transaction no Default or Event of Default exists;

(4) except with respect to a transaction solely between the Company and a Guarantor or a transaction involving only the Co-Issuer and
not the Company, the Company or the Person formed by or surviving any such consolidation or merger (if other than the Company), or to
which such sale, assignment, transfer, lease, conveyance or other disposition has been made will, on the date of such transaction after giving
pro forma effect thereto and any related financing transactions as if the same had occurred at the beginning of the applicable four-quarter
period, be permitted to incur at least $1.00 of additional Indebtedness pursuant to the Fixed Charge Coverage Ratio test set forth in
Section 4.09(a) hereof; and

(5)  such  Issuer  shall  have  delivered  to  the  Trustee  an  Officers’  Certificate  and  an  Opinion  of  Counsel,  each  stating  that  such
consolidation, merger or disposition and such supplemental indenture (if any) comply with this Indenture.

(b) In addition, the Company will not, directly or indirectly, lease all or substantially all of the properties and assets of it and its Restricted
Subsidiaries taken as a whole, in one or more related transactions, to any other Person.

(c) This Section 5.01 will not apply to:

(1) a merger of either Issuer with an Affiliate solely for the purpose of reincorporating or reorganizing such Issuer in another
jurisdiction; or

(2) any consolidation or merger, or any sale, assignment, transfer, conveyance, lease or other disposition of assets between or among the
Company and its Restricted Subsidiaries.
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Section 5.02 Successor Substituted.

Upon any consolidation or merger, or any sale, assignment, transfer, lease, conveyance or other disposition of all or substantially all of the
properties or assets of the Company in a transaction that is subject to, and that complies with the provisions of Section 5.01 hereof, the successor
Person formed by such consolidation or into or with which the Company is merged or to which such sale, assignment, transfer, lease, conveyance
or other disposition is made shall succeed to, and be substituted for (so that from and after the date of such consolidation, merger, sale, assignment,
transfer, lease, conveyance or other disposition, the provisions hereof referring to the “Company” shall refer instead to the successor Person and
not to the Company), and may exercise every right and power of the Company provided herein with the same effect as if such successor Person had
been named as the Company herein; provided, however, that the predecessor Company shall not be relieved from the obligation to pay the
principal of and interest on the Notes except in the case of a sale of all of the Company’s assets in a transaction that is subject to, and that complies
with the provisions of, Section 5.01 hereof.

ARTICLE 6
DEFAULTS AND REMEDIES

Section 6.01 Events of Default and Remedies.

Each of the following is an “Event of Default”:

(1) default for 30 days in the payment when due of interest or Additional Interest, if any, on the Notes;

(2) default in payment when due of the principal of, or premium, if any, on the Notes;

(3) failure by the Company to comply with the provisions of Sections 4.06, 4.10, 4.15 or 5.01 hereof;

(4) failure by the Company or any of its Restricted Subsidiaries, as applicable, to comply for 30 days after receipt of written notice from
the Trustee or the Holders of at least 25% in aggregate principal amount of the Notes with the provisions described under Sections 4.07, 4.09,
4.12, 4.08, 4.11, 4.16, and 4.13 hereof;

(5) failure by the Company for 30 days after notice from the Trustee or the Holders of at least 25% in aggregate principal amount of the
Notes outstanding to comply with any of the other agreements provided herein (or 60 days with respect to the covenant in Section 4.03
hereof);

(6) default under any mortgage, indenture or instrument under which there may be issued or by which there may be secured or
evidenced any Indebtedness for money borrowed by the Company or any of its Restricted Subsidiaries (or the payment of which is guaranteed
by the Company or any of its Restricted Subsidiaries), whether such Indebtedness or guarantee now exists, or is created after the Issue Date, if
that default:

(a) is caused by a failure to pay principal of, or interest or premium, if any, on such Indebtedness prior to the expiration of the
grace period provided in such Indebtedness on the date of such default (a “Payment Default”); or
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(b) results in the acceleration of such Indebtedness prior to its Stated Maturity,

and, in each case, the principal amount of any such Indebtedness, together with the principal amount of any other such Indebtedness under
which there has been a Payment Default or the maturity of which has been so accelerated, aggregates $15.0 million or more and such
Payment Default is not cured or such acceleration rescinded within 15 days;

(7) failure by the Company or any of its Restricted Subsidiaries to pay final judgments aggregating in excess of $15.0 million, which
judgments are not paid, discharged or stayed (including a stay pending appeal) for a period of 60 days after the date of such final judgment
(or, if later, the date when payment is due pursuant to such judgment);

(8) except as permitted herein, any Guarantee shall be held in any judicial proceeding to be unenforceable or invalid or shall cease for
any reason to be in full force and effect or any Guarantor, or any Person acting on behalf of any Guarantor, shall deny or disaffirm its
obligations under its Guarantee;

(9) the Company or any Restricted Subsidiary, pursuant to or within the meaning of any Bankruptcy Law: commences a voluntary case,
consents to the entry of an order for relief against it in an involuntary case, consents to the appointment of a custodian of it or for all or
substantially all of its assets or makes a general assignment for the benefit of its creditors;

(10) a court of competent jurisdiction enters an order or decree under any Bankruptcy Law that: is for relief against the Company or any
Restricted Subsidiary, as debtor in an involuntary case, appoints a custodian of the Company or any Restricted Subsidiary, or a custodian for
all or substantially all of the assets of the Company or any Restricted Subsidiary, or orders the liquidation of the Company or any Restricted
Subsidiary, and the order or decree remains unstayed and in effect for 60 days; or

(11) (x) any Collateral Agreement at any time for any reason shall cease to be in full force and effect in all material respects, except as
provided in the Collateral Agreements or herein; (y) any Collateral Agreement ceases to give the Collateral Agent the Liens, rights, powers
and privileges purported to be created thereby with respect to any Collateral having a fair market value in excess of $1.0 million, superior to
and prior to the rights of all third persons other than the holders of Permitted Liens and subject to no other Liens except as expressly permitted
by the applicable Collateral Agreement or herein; or (z) the Company or any of the Guarantors, directly or indirectly, contest in any manner
the effectiveness, validity, binding nature or enforceability of any Collateral Agreement.

Section 6.02 Acceleration.

(a) In the case of an Event of Default described in clause (9) or (10) of Section 6.01 hereof with respect to the Company or any Restricted
Subsidiary, all outstanding Notes will become due and payable immediately without further action or notice. If any other Event of Default occurs
and is continuing, the Trustee or the Holders of at least 25% in principal amount of the then outstanding Notes may declare all the Notes to be due
and payable immediately.

(b) The Holders of a majority in aggregate principal amount of the then outstanding Notes by written notice to the Trustee may, on behalf of
all of the Holders, rescind an acceleration and its consequences, if the rescission would not conflict with any judgment or decree and if all existing
Events of Default (except nonpayment of principal, interest or premium or Additional Interest, if any, that has become due solely because of the
acceleration) have been cured or waived.
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(c) In the case of any Event of Default occurring by reason of any willful action or inaction taken or not taken by or on behalf of the Company
with the intention of avoiding payment of the premium that the Company would have had to pay if the Company then had elected to redeem the
Notes prior to stated maturity (other than with the net cash proceeds of an Equity Offering), an equivalent premium will also become and be
immediately due and payable to the extent permitted by law upon the acceleration of the Notes.

Section 6.03 Other Remedies.

(a) If an Event of Default occurs and is continuing, the Trustee may pursue any available remedy to collect the payment of principal, premium
and Additional Interest, if any, and interest on the Notes or to enforce the performance of any provision of the Notes or herein.

(b) The Trustee may maintain a proceeding even if it does not possess any of the Notes or does not produce any of them in the proceeding. A
delay or omission by the Trustee or any Holder of a Note in exercising any right or remedy accruing upon an Event of Default shall not impair the
right or remedy or constitute a waiver of or acquiescence in the Event of Default. All remedies are cumulative to the extent permitted by law.

Section 6.04 Waiver of Past Defaults.

The Holders of a majority in aggregate principal amount of the Notes then outstanding by notice to the Trustee may on behalf of the Holders
of all of the Notes waive any past Default or Event of Default and its consequences as provided herein except a continuing Default or Event of
Default in the payment of principal of, or interest, premium or Additional Interest, if any, on, the Notes or in respect of a covenant that cannot be
amended without the consent of each Holder.
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Section 6.05 Control by Majority.

(a) Holders of a majority in aggregate principal amount of the then outstanding Notes may direct the time, method and place of conducting
any proceeding for exercising any remedy available to the Trustee or exercising any trust or power conferred on it. However, the Trustee may
refuse to follow any direction that conflicts with law or this Indenture that the Trustee determines may be unduly prejudicial to the rights of other
Holders of Notes or that may involve the Trustee in personal liability.

(b) Subject to this Section 6.05 and Section 6.06 hereof, Holders of a majority in principal amount of the then outstanding Notes may direct
the Trustee in its exercise of any trust or power. The Trustee may withhold notice of any continuing Default or Event of Default from Holders of
the Notes if it determines that withholding notice is in their interest, except a Default or Event of Default relating to the payment of principal of, or
interest, premium or Additional Interest, if any, on, the Notes.

Section 6.06 Limitation on Suits.

Subject to the provisions herein relating to the duties of the Trustee in case an Event of Default occurs and is continuing, the Trustee will be
under no obligation to exercise any of the rights or powers provided herein at the request or direction of any Holders of Notes unless such Holders
have offered to the Trustee reasonable indemnity or security against any loss, liability or expense. Except to enforce the right to receive payment of
principal, interest, premium or Additional Interest, if any, when due, no Holder of a Note may pursue any remedy with respect to this Indenture or
the Notes unless:

(1) such Holder has previously given the Trustee notice that an Event of Default is continuing;
 

74

(2) Holders of at least 25% in aggregate principal amount of the then outstanding Notes have requested the Trustee to pursue the
remedy;

(3) such Holders have offered the Trustee reasonable security or indemnity against any loss, liability or expense;

(4) the Trustee has not complied with such request within 60 days after the receipt of the request and the offer of security or indemnity;
and

(5)  Holders  of  a  majority  in  aggregate  principal  amount  of  the  then  outstanding  Notes  have  not  given  the  Trustee  a  direction
inconsistent with such request within such 60-day period.

Section 6.07 Rights of Holders of Notes to Receive Payment.

Notwithstanding any other provision herein, the right of any Holder of a Note to receive payment of principal, premium and Additional
Interest, if any, and interest on the Note, on or after the respective due dates expressed in the Note (including in connection with an offer to
purchase), or to bring suit for the enforcement of any such payment on or after such respective dates, shall not be impaired or affected without the
consent of such Holder; provided, that a Holder shall not have the right to institute any such suit for the enforcement of payment if and to the extent
that the institution or prosecution thereof or the entry of judgment therein would, under applicable law, result in the surrender, impairment, waiver
or loss of the Lien of this Indenture upon any property subject to such Lien.

Section 6.08 Collection Suit by Trustee.

If an Event of Default specified in Section 6.01(1) or (2) hereof occurs and is continuing, the Trustee is authorized to recover judgment in its
own name and as Trustee of an express trust against the Issuers for the whole amount of principal of, premium and Additional Interest, if any, and
interest remaining unpaid on, the Notes and interest on overdue principal and, to the extent lawful, interest and such further amount as shall be
sufficient to cover the costs and expenses of collection, including the reasonable compensation, expenses, disbursements and advances of the
Trustee, its agents and counsel.

Section 6.09 Trustee May File Proofs of Claim.

The Trustee is authorized to file such proofs of claim and other papers or documents as may be necessary or advisable in order to have the
claims of the Trustee (including any claim for the reasonable compensation, expenses, disbursements and advances of the Trustee, its agents and
counsel) and the Holders of the Notes allowed in any judicial proceedings relative to the Issuers (or any other obligor upon the Notes), their
creditors or their property and shall be entitled and empowered to collect, receive and distribute any money or other property payable or deliverable
on any such claims, and any custodian in any such judicial proceeding is hereby authorized by each Holder to make such payments to the Trustee,
and in the event that the Trustee shall consent to the making of such payments directly to the Holders, to pay to the Trustee any amount due to it for
the reasonable compensation, expenses, disbursements and advances of the Trustee, its agents and counsel, and any other amounts due the Trustee
pursuant to
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Section 7.07 hereof. To the extent that the payment of any such compensation, expenses, disbursements and advances of the Trustee, its agents and
counsel, and any other amounts due the Trustee pursuant to Section 7.07 hereof out of the estate in any such proceeding, shall be denied for any
reason, payment of the same shall be secured by a Lien on, and shall be paid out of, any and all distributions, dividends, money, securities and
other properties that the Holders may be entitled to receive in such proceeding whether in liquidation or under any plan of reorganization or
arrangement or otherwise. Nothing herein contained shall be deemed to authorize the Trustee to authorize or consent to or accept or adopt on behalf
of any Holder any plan of reorganization, arrangement, adjustment or composition affecting the Notes or the rights of any Holder, or to authorize
the Trustee to vote in respect of the claim of any Holder in any such proceeding.

Section 6.10 Priorities.

If the Trustee collects any money pursuant to this Article 6, it shall pay out the money in the following order:

First: to the Trustee and Collateral Agent and their agents and attorneys for amounts due pursuant to Section 7.07 hereof, including
payment of all compensation, expenses and liabilities incurred, and all advances made, by the Trustee or Collateral Agent and the costs and
expenses of collection;

Second: to Holders of Notes for amounts due and unpaid on the Notes for principal, premium and Additional Interest, if any, and
interest, ratably, without preference or priority of any kind, according to the amounts due and payable on the Notes for principal, premium
and Additional Interest, if any, and interest, respectively; and

Third: to the Issuers or to such party as a court of competent jurisdiction shall direct.

The Trustee may fix a record date and payment date for any payment to Holders of Notes pursuant to this Section 6.10.

Section 6.11 Undertaking for Costs.

In any suit for the enforcement of any right or remedy provided herein or in any suit against the Trustee for any action taken or omitted by it
as a Trustee, a court in its discretion may require the filing by any party litigant in the suit of an undertaking to pay the costs of the suit, and the
court in its discretion may assess reasonable costs, including reasonable attorneys’ fees, against any party litigant in the suit, having due regard to
the merits and good faith of the claims or defenses made by the party litigant. This Section 6.11 does not apply to a suit by the Trustee, a suit by a
Holder of a Note pursuant to Section 6.07 hereof, or a suit by Holders of more than 10% in aggregate principal amount of the then outstanding
Notes.

ARTICLE 7
TRUSTEE

Section 7.01 Duties of Trustee.

(a) If an Event of Default has occurred and is continuing, the Trustee will exercise such of the rights and powers vested in it by this Indenture,
and use the same degree of care and skill in its exercise, as a prudent person would exercise or use under the circumstances in the conduct of such
person’s own affairs.
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(b) Except during the continuance of an Event of Default:

(1) the duties of the Trustee will be determined solely by the express provisions hereof and the Trustee need perform only those duties
that are specifically set forth herein and no others, and no implied covenants or obligations shall be read into this Indenture against the
Trustee; and

(2) in the absence of bad faith on its part, the Trustee may conclusively rely, as to the truth of the statements and the correctness of the
opinions expressed therein, upon certificates or opinions furnished to the Trustee and conforming to the requirements hereof; but in the case
of any such certificates or opinions by which any provision hereof are specifically required to be furnished to the Trustee, the Trustee shall be
under a duty to examine the same to determine whether or not they conform to the requirements hereof (but need not confirm or investigate
the accuracy of mathematical calculations or other facts stated therein).

(c) The Trustee may not be relieved from liabilities for its own negligent action, its own negligent failure to act, or its own willful
misconduct, except that:

(1) this paragraph does not limit the effect of Section 7.01(b) hereof;

(2) the Trustee will not be liable for any error of judgment made in good faith by a Responsible Officer, unless it is proved that the
Trustee was negligent in ascertaining the pertinent facts; and

(3) the Trustee will not be liable with respect to any action it takes or omits to take in good faith in accordance with a direction received
by it pursuant to Section 6.05 hereof.
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(d) Whether or not therein expressly so provided, every provision hereof that in any way relates to the Trustee is subject to paragraphs (a),
(b), and (c) of this Section 7.01 hereof.

(e) No provision herein will require the Trustee to expend or risk its own funds or incur any liability. The Trustee will be under no obligation
to exercise any of its rights and powers hereunder at the request of any Holders, unless such Holder has offered to the Trustee security and
indemnity satisfactory to it against any loss, liability or expense.

(f) The Trustee will not be liable for interest on any money received by it except as the Trustee may agree in writing with the Issuers. Money
held in trust by the Trustee need not be segregated from other funds except to the extent required by law.

Section 7.02 Rights of Trustee.

(a) The Trustee may conclusively rely upon any document believed by it to be genuine and to have been signed or presented by the proper
Person. The Trustee need not investigate any fact or matter stated in the document, but the Trustee, in its discretion, may make such further inquiry
or investigation into such facts or matters as it may see fit, and, if the Trustee shall determine to make such further inquiry or investigation, it shall
be entitled to examine the books, records and premises of the Issuers, personally or by agent or attorney at the sole cost of the Issuers and shall
incur no liability or additional liability of any kind by reason of such inquiry or investigation.
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(b) Before the Trustee acts or refrains from acting, it may require an Officers’ Certificate or an Opinion of Counsel or both. The Trustee will
not be liable for any action it takes or omits to take in good faith in reliance on such Officers’ Certificate or Opinion of Counsel. The Trustee may
consult with counsel and the written advice of such counsel or any Opinion of Counsel will be full and complete authorization and protection from
liability in respect of any action taken, suffered or omitted by it hereunder in good faith and in reliance thereon.

(c) The Trustee may act through its attorneys and agents and will not be responsible for the misconduct or negligence of any agent appointed
with due care.

(d) The Trustee will not be liable for any action it takes or omits to take in good faith that it believes to be authorized or within the rights or
powers conferred upon it by this Indenture.

(e) Unless otherwise specifically provided herein, any demand, request, direction or notice from the Issuers will be sufficient if evidenced by
an Officers’ Certificate.

(f) The Trustee will be under no obligation to exercise any of the rights or powers vested in it by this Indenture at the request or direction of
any of the Holders unless such Holders have offered to the Trustee reasonable indemnity or security against the losses, liabilities and expenses that
might be incurred by it in compliance with such request or direction.

(g) The Trustee shall not be liable for any action taken, suffered, or omitted to be taken by it in good faith and reasonably believed by it to be
authorized or within the discretion or rights or powers conferred upon it by this Indenture.

(h) In no event shall the Trustee be responsible or liable for special, indirect, or consequential loss or damage of any kind whatsoever
(including, but not limited to, loss of profit) irrespective of whether the Trustee has been advised of the likelihood of such loss or damage and
regardless of the form of action.

(i) The Trustee shall not be deemed to have notice of any Default or Event of Default unless a Responsible Officer of the Trustee has actual
knowledge thereof or unless written notice of any event which is in fact such a Default is received by the Trustee at the Corporate Trust Office of
the Trustee, and such notice references the Notes and this Indenture.

(j) The rights, privileges, protections, immunities and benefits given to the Trustee, including, without limitation, its right to be indemnified,
are extended to, and shall be enforceable by, the Trustee and by the Collateral Agent in each of its capacities hereunder and under the Collateral
Agreements, and each agent, custodian and other Person employed to act hereunder.

(k) In no event shall the Trustee be responsible or liable for any failure or delay in the performance of its obligations hereunder arising out of
or caused by, directly or indirectly, forces beyond its control, including, without limitation, strikes, work stoppages, accidents, acts of war or
terrorism, civil or military disturbances, nuclear or natural catastrophes or acts of God, and interruptions, loss or malfunctions of utilities,
communications or computer (software and hardware) services; it being understood that the Trustee shall use reasonable efforts which are
consistent with accepted practices in the banking industry to resume performance as soon as practicable under the circumstances.

(l) The Trustee may request that the Issuers deliver a certificate setting forth the names of individuals and/or titles of officers authorized at
such time to take specified actions as provided herein.
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Section 7.03 Individual Rights of Trustee.

The Trustee in its individual or any other capacity may become the owner or pledgee of Notes and may otherwise deal with the Issuers or any
Affiliate of the Issuers with the same rights it would have if it were not Trustee. However, in the event that the Trustee acquires any conflicting
interest it must eliminate such conflict within 90 days, apply to the SEC for permission to continue as Trustee (if this Indenture has been qualified
under the TIA) or resign. Any Registrar or Paying Agent may do the same with like rights and duties. The Trustee is also subject to Sections 7.10
and 7.11 hereof.

Section 7.04 Trustee’s Disclaimer.

The Trustee will not be responsible for and makes no representation as to the validity or adequacy of this Indenture or the Notes, it shall not
be accountable for the Issuers’ use of the proceeds from the Notes or any money paid to the Issuers or upon the Issuers’ direction under any
provision herein, it will not be responsible for the use or application of any money received by any Paying Agent other than the Trustee, and it will
not be responsible for any statement or recital herein or any statement in the Notes or any other document in connection with the sale of the Notes
or pursuant to this Indenture other than its certificate of authentication.

Section 7.05 Notice of Defaults.

If a Default or Event of Default occurs and is continuing and if it is known to the Trustee, the Trustee will mail to Holders of Notes a notice
of the Default or Event of Default within 90 days after it is known to the Trustee. Except in the case of a Default or Event of Default in payment of
principal, interest, premium or Additional Interest, if any, the Trustee may withhold the notice if and so long as a committee of its Responsible
Officers in good faith determines that withholding the notice is in the interests of the Holders of the Notes.

Section 7.06 Reports by Trustee to Holders of the Notes.

(a) Within 60 days after each May 15 beginning with the May 15 following the date hereof, and for so long as Notes remain outstanding, the
Trustee will mail to the Holders of the Notes a brief report dated as of such reporting date that complies with TIA § 313(a) (but if no event
described in TIA § 313(a) has occurred within the twelve months preceding the reporting date, no report need be transmitted). The Trustee also
will comply with TIA § 313(b)(2). The Trustee will also transmit by mail all reports as required by TIA § 313(c).

(b) A copy of each report at the time of its mailing to the Holders of Notes will be mailed by the Trustee to the Issuers and filed by the
Trustee with the SEC and each stock exchange on which the Notes are listed in accordance with TIA § 313(d). The Issuers will promptly notify the
Trustee when the Notes are listed on any stock exchange.

Section 7.07 Compensation and Indemnity.

(a) The Issuers will pay to the Trustee and Collateral Agent from time to time reasonable compensation for its acceptance of this Indenture
and services hereunder. The Trustee’s compensation will not be limited by any law on compensation of a trustee of an express trust. The Issuers
will reimburse each of the Trustee and Collateral Agent promptly upon request for all reasonable disbursements, advances and expenses incurred or
made by it in addition to the compensation for its services. Such expenses will include the reasonable compensation, disbursements and expenses
of the Trustee’s agents and counsel.
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(b) The Issuers and the Guarantors, jointly and severally, will indemnify the Trustee and the Collateral Agent against any and all losses,
liabilities or expenses incurred by either of them arising out of or in connection with the acceptance or administration of its duties provided herein,
including the costs and expenses of enforcing this Indenture against the Issuers and the Guarantors (including this Section 7.07) and defending itself
against any claim (whether asserted by the Issuers, the Guarantors, any Holder or any other Person) or liability in connection with the exercise or
performance of any of its powers or duties hereunder, except to the extent any such loss, liability or expense may be attributable to its negligence
or bad faith. Each of the Trustee and Collateral Agent will notify the Issuers promptly of any claim for which it may seek indemnity. Failure by the
Trustee or Collateral Agent to so notify the Issuers will not relieve the Issuers or any of the Guarantors of their obligations hereunder. The Issuers
or such Guarantor will defend the claim and the Trustee and Collateral Agent will cooperate in the defense. The Trustee and Collateral Agent may
have separate counsel and the Issuers will pay the reasonable fees and expenses of such counsel. Neither the Issuers nor any Guarantor need pay for
any settlement made without its consent, which consent will not be unreasonably withheld.

(c) The obligations of the Issuers and the Guarantors under this Section 7.07 will survive the satisfaction and discharge of this Indenture.

(d) To secure the Issuers’ and the Guarantors’ payment obligations in this Section 7.07, the Trustee and Collateral Agent will have a Lien
prior to the Notes on all money or property held or collected by the Trustee, except that held in trust to pay principal and interest on particular
Notes. Such Lien will survive the satisfaction and discharge of this Indenture.

(e) When the Trustee incurs expenses or renders services after an Event of Default specified in Section 6.01(9) or (10) hereof occurs, the
expenses and the compensation for the services (including the fees and expenses of its agents and counsel) are intended to constitute expenses of
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administration under any Bankruptcy Law.

(f) The Trustee will comply with the provisions of TIA § 313(b)(2) to the extent applicable.

Section 7.08 Replacement of Trustee.

(a) A resignation or removal of the Trustee and appointment of a successor Trustee will become effective only upon the successor Trustee’s
acceptance of appointment as provided in this Section 7.08.

(b) The Trustee may resign in writing at any time and be discharged from the trust hereby created by so notifying the Issuers. The Holders of
a majority in aggregate principal amount of the then outstanding Notes may remove the Trustee by so notifying the Trustee and the Issuers in
writing. The Issuers may remove the Trustee if:

(1) the Trustee fails to comply with Section 7.10 hereof;

(2) the Trustee is adjudged a bankrupt or an insolvent or an order for relief is entered with respect to the Trustee under any Bankruptcy
Law;

(3) a custodian or public officer takes charge of the Trustee or its property; or

(4) the Trustee becomes incapable of acting.
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(c) If the Trustee resigns or is removed or if a vacancy exists in the office of Trustee for any reason, the Issuers will promptly appoint a
successor Trustee. Within one year after the successor Trustee takes office, the Holders of a majority in aggregate principal amount of the then
outstanding Notes may appoint a successor Trustee to replace the successor Trustee appointed by the Issuers.

(d) If a successor Trustee does not take office within 60 days after the retiring Trustee resigns or is removed, the retiring Trustee, the Issuers,
or the Holders of at least 10% in aggregate principal amount of the then outstanding Notes may petition any court of competent jurisdiction for the
appointment of a successor Trustee.

(e) If the Trustee, after written request by any Holder who has been a Holder for at least six months, fails to comply with Section 7.10 hereof,
such Holder may petition any court of competent jurisdiction for the removal of the Trustee and the appointment of a successor Trustee.

(f) A successor Trustee will deliver a written acceptance of its appointment to the retiring Trustee and to the Issuers. Thereupon, the
resignation or removal of the retiring Trustee will become effective, and the successor Trustee will have all the rights, powers and duties of the
Trustee provided herein. The successor Trustee will mail a notice of its succession to Holders. The retiring Trustee will promptly transfer all
property held by it as Trustee to the successor Trustee; provided, that all sums owing to the Trustee hereunder have been paid and subject to the
Lien provided for in Section 7.07 hereof. Notwithstanding replacement of the Trustee pursuant to this Section 7.08, the Issuers’ obligations
pursuant to Section 7.07 hereof will continue for the benefit of the retiring Trustee.

Section 7.09 Successor Trustee by Merger, etc.

If the Trustee consolidates, merges or converts into, or transfers all or substantially all of its corporate trust business to, another corporation,
the successor corporation without any further act will be the successor Trustee.

Section 7.10 Eligibility;  Disqualification.

There will at all times be a Trustee hereunder that is a corporation organized and doing business under the laws of the United States of
America or of any state thereof that is authorized under such laws to exercise corporate trustee power, that is subject to supervision or examination
by federal or state authorities and that has a combined capital and surplus of at least $100.0 million as set forth in its most recent published annual
report of condition.

This Indenture will always have a Trustee who satisfies the requirements of TIA § 310(a)(1), (2) and (5). The Trustee is subject to TIA
§ 310(b).

Section 7.11 Preferential Collection of Claims Against Issuers.

The Trustee is subject to TIA § 311(a), excluding any creditor relationship listed in TIA § 311(b). A Trustee who has resigned or been
removed shall be subject to TIA § 311(a) to the extent indicated therein.
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ARTICLE 8
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LEGAL DEFEASANCE AND COVENANT DEFEASANCE

Section 8.01 Option to Effect Legal Defeasance and Covenant Defeasance.

The Issuers may at any time, at the option of the Board of Directors of the Company evidenced by a resolution set forth in an Officers’
Certificate, elect to have either Sections 8.02 or 8.03 hereof be applied to all outstanding Notes upon compliance with the conditions set forth
below in this Article 8.

Section 8.02 Legal Defeasance and Discharge.

(a) Upon the Issuers’ exercise pursuant to Section 8.01 hereof of the option applicable to this Section 8.02, the Issuers and each of the
Guarantors will, subject to the satisfaction of the conditions set forth in Section 8.04 hereof, be deemed to have been discharged from their
obligations with respect to all outstanding Notes (including the Guarantees) on the date the conditions set forth below are satisfied (hereinafter,
“Legal Defeasance”). For this purpose, Legal Defeasance means that the Issuers and the Guarantors will be deemed to have paid and discharged
the entire Indebtedness represented by the outstanding Notes (including the Guarantees), which will thereafter be deemed to be “outstanding” only
for the purposes of Section 8.05 hereof and the other Sections herein referred to in clauses (1) and (2) below, and to have satisfied all their other
obligations under such Notes, the Guarantees and this Indenture (and the Trustee, on demand of and at the expense of the Issuers, shall execute
proper instruments acknowledging the same), except for the following provisions which will survive until otherwise terminated or discharged
hereunder:

(1) the rights of Holders of outstanding Notes to receive payments in respect of the principal of, and interest, premium or Additional
Interest, if any, on such Notes when such payments are due from the trust referred to below;

(2) the Issuers’ obligations with respect to the Notes concerning issuing temporary Notes, registration of Notes, mutilated, destroyed,
lost or stolen Notes and the maintenance of an office or agency for payment and money for security payments held in trust;

(3) the rights, powers, trusts, duties and immunities of the Trustee, and the Issuers’ obligations in connection therewith; and

(4) this Article 8.

(b) Subject to compliance with this Article 8, the Issuers may exercise their option under this Section 8.02 notwithstanding the prior exercise
of their option pursuant to Section 8.03 hereof.

Section 8.03 Covenant Defeasance.

Upon the Issuers’ exercise pursuant to Section 8.01 hereof of the option applicable to this Section 8.03, the Issuers and each of the Guarantors
will, subject to the satisfaction of the conditions set forth in Section 8.04 hereof, be released from each of their obligations contained in Sections
4.03, 4.04(b), 4.06, 4.07, 4.08, 4.09, 4.10, 4.11, 4.12, 4.13, 4.15, 4.16, 4.17, 4.18, 4.19, 4.20, 4.21 or 4.22 hereof and clause (4) of Section 5.01
hereof with respect to the outstanding Notes on and after the date the conditions set forth in Section 8.04 hereof are satisfied (hereinafter,
“Covenant Defeasance”), and the Notes will thereafter be deemed not “outstanding” for the purposes of any direction, waiver, consent or
declaration or act of Holders (and the consequences of any thereof) in connection with such Sections or clause, but will continue to be deemed
“outstanding” for all other purposes hereunder (it being understood that such
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Notes will not be deemed outstanding for accounting purposes if GAAP so permits). For this purpose, Covenant Defeasance means that, with
respect to the outstanding Notes and Guarantees, the Issuers and the Guarantors may omit to comply with and will have no liability in respect of
any term, condition or limitation set forth in any such Sections or clause, whether directly or indirectly, by reason of any reference elsewhere herein
to any such Sections or clause or by reason of any reference in any such Sections or clause to any other provision herein or in any other document
and such omission to comply will not constitute a Default or an Event of Default pursuant to Section 6.01 hereof, but, except as specified above, the
remainder of this Indenture and such Notes and Guarantees will be unaffected thereby. In addition, upon the Issuers’ exercise pursuant to
Section 8.01 hereof of the option applicable to this Section 8.03, subject to the satisfaction of the conditions set forth in Section 8.04 hereof,
Sections 6.01(3) through 6.01(8) and 6.01(11) hereof will not constitute Events of Default.

Section 8.04 Conditions to Legal or Covenant Defeasance.

In order to exercise either Legal Defeasance or Covenant Defeasance under either Section 8.02 or 8.03 hereof:

(1) the Company or any Guarantor must irrevocably deposit with the Trustee, in trust, for the benefit of the Holders of the Notes, cash
in U.S. dollars, non-callable Government Securities or a combination of cash in U.S. dollars and non-callable Government Securities, in
amounts as will be sufficient, in the opinion of a nationally recognized firm of independent public accountants, to pay the principal of, and
interest, premium and Additional Interest, if any, on, the outstanding Notes on the date of fixed maturity or on the applicable redemption date,
as the case may be, and the Company must specify whether the Notes are being defeased to the date of fixed maturity or to a particular
redemption date;

(2) in the case of an election pursuant to Section 8.02 hereof, the Company has delivered to the Trustee an Opinion of Counsel
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reasonably acceptable to the Trustee confirming that:

(A) the Company has received from, or there has been published by, the Internal Revenue Service a ruling; or

(B) since the date hereof, there has been a change in the applicable federal income tax law,

in either case to the effect that, and based thereon such Opinion of Counsel will confirm that, the Holders of the outstanding Notes will not
recognize income, gain or loss for federal income tax purposes as a result of such Legal Defeasance and will be subject to federal income tax
on the same amounts, in the same manner and at the same times as would have been the case if such Legal Defeasance had not occurred;

(3) in the case of an election pursuant to Section 8.03 hereof, the Company has delivered to the Trustee an Opinion of Counsel
reasonably acceptable to the Trustee confirming that the Holders of the outstanding Notes will not recognize income, gain or loss for federal
income tax purposes as a result of such Covenant Defeasance and will be subject to federal income tax on the same amounts, in the same
manner and at the same times as would have been the case if such Covenant Defeasance had not occurred;
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(4) no Default or Event of Default has occurred and is continuing on the date of such deposit (other than a Default or Event of Default
resulting from the borrowing of funds to be applied to such deposit);

(5) such Legal Defeasance or Covenant Defeasance will not result in a breach or violation of, or constitute a default under, any material
agreement or instrument (other than this Indenture) to which either Issuer or any of the Guarantors is a party or by which either Issuer or any
of the Guarantors is bound;

(6) the Company must deliver to the Trustee an Officers’ Certificate stating that the deposit was not made by the Company with the
intent of preferring the Holders of Notes over the other creditors of the Company with the intent of defeating, hindering, delaying or
defrauding creditors of the Company or others; and

(7) the Company must deliver to the Trustee an Officers’ Certificate and an Opinion of Counsel, each stating that all conditions
precedent relating to the Legal Defeasance or the Covenant Defeasance have been complied with.

Section 8.05 Deposited Money and Government Securities to be Held in Trust; Other Miscellaneous Provisions.

(a) Subject to Section 8.06 hereof, all money and non-callable Government Securities (including the proceeds thereof) deposited with the
Trustee (or other qualifying trustee, collectively for purposes of this Section 8.05, the “Trustee”) pursuant to Section 8.04 hereof in respect of the
outstanding Notes will be held in trust and applied by the Trustee, in accordance with the provisions of such Notes and this Indenture, to the
payment, either directly or through any Paying Agent (including the Company acting as Paying Agent) as the Trustee may determine, to the
Holders of such Notes of all sums due and to become due thereon in respect of principal, premium and Additional Interest, if any, and interest, but
such money need not be segregated from other funds except to the extent required by law.

(b) The Issuers will pay and indemnify the Trustee against any tax, fee or other charge imposed on or assessed against the cash or non-
callable Government Securities deposited pursuant to Section 8.04 hereof or the principal and interest received in respect thereof other than any
such tax, fee or other charge which by law is for the account of the Holders of the outstanding Notes.

(c) Notwithstanding anything in this Article 8 to the contrary, the Trustee will deliver or pay to the Issuers from time to time upon the request
of the Issuers any money or non-callable Government Securities held by it as provided in Section 8.04 hereof which, in the opinion of a nationally
recognized firm of independent public accountants expressed in a written certification thereof delivered to the Trustee (which may be the opinion
delivered pursuant to Section 8.04(1) hereof), are in excess of the amount thereof that would then be required to be deposited to effect an
equivalent Legal Defeasance or Covenant Defeasance.

Section 8.06 Repayment to Company.

Any money deposited with the Trustee or any Paying Agent, or then held by the Issuers, in trust for the payment of the principal of, premium
or Additional Interest, if any, or interest on, any Note and remaining unclaimed for two years after such principal, premium or Additional Interest,
if any, or interest has become due and payable shall be paid to the Issuers on their request or (if then held by the Issuers) will be discharged from
such trust; and the Holder of such Note will thereafter be permitted to look only to the Issuers for payment thereof, and all liability of the Trustee
or such Paying Agent with respect to
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such trust money, and all liability of the Issuers as trustee thereof, will thereupon cease; provided, however, that the Trustee or such Paying Agent,
before being required to make any such repayment, may at the expense of the Issuers cause to be published once, in the New York Times and The
Wall Street Journal (national edition), notice that such money remains unclaimed and that, after a date specified therein, which will not be less than
30 days from the date of such notification or publication, any unclaimed balance of such money then remaining will be repaid to the Issuers.

Section 8.07 Reinstatement.
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If the Trustee or Paying Agent is unable to apply any U.S. dollars or non-callable Government Securities in accordance with Section 8.02 or
8.03 hereof, as the case may be, by reason of any order or judgment of any court or Governmental Authority enjoining, restraining or otherwise
prohibiting such application, then the Issuers’ and the Guarantors’ obligations under this Indenture and the Notes and the Guarantees will be
revived and reinstated as though no deposit had occurred pursuant to Section 8.02 or 8.03 hereof until such time as the Trustee or Paying Agent is
permitted to apply all such money in accordance with Section 8.02 or 8.03 hereof, as the case may be; provided, however, that, if the Issuers make
any payment of principal of, premium or Additional Interest, if any, or interest on, any Note following the reinstatement of their obligations, the
Issuers will be subrogated to the rights of the Holders of such Notes to receive such payment from the money held by the Trustee or Paying Agent.

ARTICLE 9
AMENDMENT, SUPPLEMENT AND WAIVER

Section 9.01 Without Consent of Holders of Notes.

(a) Notwithstanding Section 9.02 hereof, the Issuers, the Guarantors and the Trustee may amend or supplement the Indenture Documents
without the consent of any Holder of Notes:

(1) to cure any ambiguity, defect or inconsistency;

(2) to provide for uncertificated Notes in addition to or in place of certificated Notes;

(3) to provide for the assumption of an Issuer’s or a Guarantor’s obligations to the Holders of the Notes and Guarantees by a successor
to such Issuer or Guarantor pursuant to Article 5 or Article 11 hereof;

(4) to make any change that would provide any additional rights or benefits to the Holders of the Notes or that does not adversely affect
the legal rights hereunder of any Holder, provided that any change to conform this Indenture to the preliminary offering circular dated
October  26,  2010,  as  amended  and  supplemented  by  the  supplement  thereto  dated  November  15,  2010  and  as  further  amended  and
supplemented by the pricing supplement term sheet dated November 22, 2010 relating to the offering of the Initial Notes will not be deemed
to adversely affect the legal rights of any Holder herein;

(5) to secure the Notes or the Guarantees pursuant to Article 10 hereof or otherwise;

(6) to provide for the issuance of Additional Notes in accordance with Section 2.02 hereof;

(7) to add any additional Guarantor or to evidence the release of any Guarantor from its Guarantee, in each case as provided herein and
in the Intercreditor Agreement;
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(8) to comply with requirements of the Commission in order to effect or maintain the qualification of this Indenture under the TIA; or

(9) to evidence or provide for the acceptance of appointment herein of a successor Trustee.

(b) Upon the request of the Issuers accompanied by a resolution of their Boards of Directors authorizing the execution of any such amended or
supplemental indenture, and upon receipt by the Trustee of the documents described in Sections 7.02 and 9.06 hereof, the Trustee will join with the
Issuers and the Guarantors in the execution of any amended or supplemental indenture authorized or permitted by the terms herein and to make any
further appropriate agreements and stipulations that may be therein contained, but the Trustee will not be obligated to enter into such amended or
supplemental indenture that affects its own rights, duties or immunities herein or otherwise.

(c) In addition to the foregoing, Holders of the Notes, by the acceptance thereof, shall be deemed to agree that the Collateral Agreements may
be amended without the consent of any Holder or Notes in circumstances set forth in the Intercreditor Agreement.

Section 9.02 With Consent of Holders of Notes.

(a) Except as provided below in this Section 9.02, the Indenture Documents may be amended or supplemented with the consent of the
Holders of a majority in aggregate principal amount of the Notes affected thereby then outstanding (including, without limitation, consents obtained
in connection with a purchase of, or tender offer or exchange offer for, Notes), and any existing Default or Event of Default or compliance with
any provision of the Indenture Documents may be waived with the consent of the Holders of a majority in aggregate principal amount of the then
outstanding Notes (including, without limitation, consents obtained in connection with a tender offer or exchange offer for, Notes).

(b) Upon the request of the Issuers accompanied by a resolution of their Boards of Directors authorizing the execution of any such amended or
supplemental indenture, and upon the filing with the Trustee of evidence satisfactory to the Trustee of the consent of the Holders of Notes as
aforesaid, and upon receipt by the Trustee of the documents described in Sections 7.02 and 9.06 hereof, the Trustee will join with the Issuers and
the Guarantors in the execution of such amended or supplemental indenture unless such amended or supplemental indenture directly affects the
Trustee’s own rights, duties or immunities herein or otherwise, in which case the Trustee may in its discretion, but will not be obligated to, enter
into such amended or supplemental indenture.
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(c) It is not necessary for the consent of the Holders of the Notes under this Section 9.02 to approve the particular form of any proposed
amendment, supplement or waiver, but it is sufficient if such consent approves the substance thereof.

(d) After an amendment, supplement or waiver under this Section 9.02 becomes effective, the Issuers will mail to the Holders of Notes
affected thereby a notice briefly describing the amendment, supplement or waiver. Any failure of the Issuers to mail such notice, or any defect
therein, will not, however, in any way impair or affect the validity of any such amended or supplemental indenture or waiver. Subject to Sections
6.04 and 6.07 hereof, the Holders of a majority in aggregate principal amount of the Notes then outstanding voting as a single class may waive
compliance in a particular instance by the Issuers with any provision of the Indenture Documents. However, without the consent of each Holder
affected thereby, an amendment, supplement or waiver under this Section 9.02 may not (with respect to any Notes held by a non-consenting
Holder):

(1) reduce the principal amount of Notes whose Holders must consent to an amendment, supplement or waiver;
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(2) reduce the principal of or change the fixed maturity of any Note or alter or waive any of the provisions with respect to the
redemption of the Notes (except with respect to Sections 3.09, 4.06, 4.10 and 4.15 hereof);

(3) reduce the rate of or change the time for payment of interest, including default interest, on any Note;

(4) waive a Default or Event of Default in the payment of principal of, or premium or Additional Interest, if any, or interest on, the
Notes (except a rescission of acceleration of the Notes by the Holders of a majority in principal amount of the Notes and a waiver of the
payment default that resulted from such acceleration);

(5) make any Note payable in currency other than that stated in the Notes;

(6) make any change in the provisions herein relating to waivers of past Defaults or the rights of Holders of Notes to receive payments
of principal of, or interest or premium or Additional Interest, if any, on, the Notes (other than as permitted by clause (7) below);

(7) waive a redemption payment with respect to any Note (other than a payment required by Section 3.09, 4.06, 4.10 or 4.15 hereof);

(8) release any Guarantor from any of its obligations under its Guarantee or this Indenture, except in accordance with the terms hereof
and the Intercreditor Agreement; or

(9) make any change in the preceding amendment, supplement and waiver provisions.

(e) Without the consent of the Holders of at least 70% in aggregate principal amount of the Notes then outstanding (including, without
limitation, consents obtained in connection with a purchase of, or tender offer or exchange offer for, Notes), an amendment, supplement or waiver
may not (i) release all or a material portion of the Collateral from the Liens created pursuant to the Collateral Agreements or (ii) subordinate any
Liens created pursuant to the Collateral Agreements, except, in each case, in accordance with the Indenture and the Collateral Agreements.

Section 9.03 Compliance with Trust Indenture Act.

Every amendment or supplement to this Indenture or the Notes will be set forth in an amended or supplemental indenture that complies with
the TIA as then in effect.

Section 9.04 Revocation and Effect of Consents.

Until an amendment, supplement or waiver becomes effective, a consent to it by a Holder of a Note is a continuing consent by the Holder of a
Note and every subsequent Holder of a Note or portion of a Note that evidences the same debt as the consenting Holder’s Note, even if notation of
the consent is not made on any Note. However, any such Holder of a Note or subsequent Holder of a Note may revoke the consent as to its Note if
the Trustee receives written notice of revocation before the date the amendment, supplement or waiver becomes effective. An amendment,
supplement or waiver becomes effective in accordance with its terms and thereafter binds every Holder.
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Section 9.05 Notation on or Exchange of Notes.

The Trustee may place an appropriate notation about an amendment, supplement or waiver on any Note thereafter authenticated. The Issuers,
in exchange for all Notes, may issue and the Trustee shall, upon receipt of an Authentication Order, authenticate new Notes that reflect the
amendment, supplement or waiver.

Failure to make the appropriate notation or issue a new Note will not affect the validity and effect of such amendment, supplement or waiver.

Section 9.06 Trustee to Sign Amendments, etc.

The Trustee will sign any amended or supplemental indenture authorized pursuant to this Article 9 if the amendment or supplement does not
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adversely affect the rights, duties, liabilities or immunities of the Trustee. The Issuers may not sign an amended or supplemental indenture until the
Boards of Directors of the Issuers approve it. In executing any amended or supplemental indenture, the Trustee will be entitled to receive and
(subject to Section 7.01 hereof) will be fully protected in relying upon, in addition to the documents required by Section 13.04 hereof, an Officers’
Certificate and an Opinion of Counsel stating that the execution of such amended or supplemental indenture is authorized or permitted herein.

ARTICLE 10
COLLATERAL AND SECURITY

Section 10.01 Grant of Security Interest.

The due and punctual payment of the principal of and interest and Additional Interest, if any, on the Notes when and as the same shall be due
and payable, whether on an interest payment date, at maturity, by acceleration, repurchase, redemption or otherwise, and interest on the overdue
principal of and interest and Additional Interest (to the extent permitted by law), if any, on the Notes (including, but not limited to, all interest
accrued or accruing (or which would, absent commencement of an Insolvency Proceeding (and the effect of provisions such as Section 502(b)(2) of
the Bankruptcy Law), accrue) after commencement of an Insolvency Proceeding, whether or not the claim for such interest is allowed as a claim in
such Insolvency Proceeding), and performance of all other obligations of the Issuers and the Guarantors to the Holders or the Trustee herein and
under the Notes, according to the terms hereunder or thereunder, shall be secured by all property and assets of the Issuers and the Guarantors that
from time to time are subject to Liens securing First Lien Obligations, other than the Excluded Collateral, including as provided in the Collateral
Agreements which the Issuers and the Guarantors have entered into simultaneously with the execution of this Indenture, in each case subject to the
Intercreditor Agreement. Each Holder, by its acceptance of Notes, consents and agrees to the terms of the Intercreditor Agreement and the other
Collateral Agreements (including, without limitation, the provisions providing for foreclosure and release of Collateral) as the same may be in
effect or may be amended, waived, supplemented or modified from time to time in accordance with its terms and authorizes and directs the
Collateral Agent to enter into the Intercreditor Agreement and the other Collateral Agreements and to perform its obligations and exercise its rights
thereunder in accordance therewith. The Issuers will deliver to the Trustee copies of all documents delivered to the Collateral Agent pursuant to
the Collateral Agreements, and will do or cause to be done all such acts and things as may be necessary or proper, or as may be required by the
provisions of the Collateral Agreements, to assure and confirm to the Trustee and the Collateral Agent the security interest in the Collateral
contemplated hereby, by the Collateral Agreements or any part thereof, as from time to time constituted, so as to render the same available for the
security and benefit of this Indenture and of the Notes secured hereby, according to the intent and
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purposes herein expressed. The Collateral Agent may open and maintain one or more accounts to hold the Collateral and the Collateral Agreements
from time to time, it being understood that such accounts shall not in any way expand or otherwise affect the Collateral Agent’s duties under the
Collateral  Agreements.  The  Trustee  and  the  Collateral  Agent  are  hereby  authorized  to  enter  into  the  Collateral  Agreements,  including  the
Intercreditor Agreement.

Section 10.02 Recording and Opinions.

(a) The Issuers will furnish to the Collateral Agent and the Trustee on or within one month of December 1 in each year beginning with
December 1, 2011, an Opinion of Counsel either:

(1) (A) stating that, in the opinion of such counsel, action has been taken with respect to the recording, registering, filing, re-recording,
re-registering and re-filing of all supplemental indentures, mortgages, financing statements, mortgage reinscriptions, continuation statements
or other instruments of further assurance as is necessary to maintain the Lien of the Collateral Agreements and reciting with respect to the
security interests in the Collateral the details of such action or referring to prior Opinions of Counsel in which such details are given, and
(B) stating that, in the opinion of such counsel, based on relevant laws as in effect on the date of such Opinion of Counsel, all mortgages,
mortgage reinscriptions, financing statements and continuation statements have been filed that are necessary as of such date and during the
succeeding 12 months to fully preserve and protect, to the extent such protection and preservation are possible by filing, the rights of the
Holders of Notes and the Collateral Agent and the Trustee hereunder and under the Collateral Agreements with respect to the security
interests in the Collateral;

(2) stating that, in the opinion of such counsel, no such action is necessary to maintain such Lien and assignment.

(b) The Issuers will otherwise comply with the provisions of TIA §314(b).

Section 10.03 Release of Collateral.

(a) Subject to subsections (b), (c) and (d) of this Section 10.03, Collateral may be released from the Lien and security interest created by the
Collateral Agreements in accordance with the provisions of the Collateral Agreements and under the following circumstances:

(1) if any Subsidiary that is a Guarantor is released from its Guarantee pursuant to the terms hereof, that Subsidiary’s assets will also be
released from the Liens securing the Notes;

(2) pursuant to Section 9.02 hereof, with the consent of Holders of at least 70% in aggregate principal amount of the outstanding Notes;
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(3) if required in accordance with the terms of the Intercreditor Agreement;

(4) if such Collateral becomes Excluded Collateral;

(5) if the First Priority Lien on such Collateral is released, other than a release following a discharge of First Lien Obligations;

(6) if the Issuers exercise their Legal Defeasance option or Covenant Defeasance option pursuant to Sections 8.01, 8.02 and 8.03 hereof;
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(7) upon satisfaction and discharge of the Indenture or payment in full of the principal of, and premium and accrued and unpaid interest
on, the Notes and all other Obligations that are then due and payable pursuant to Section 12.01 hereof.

(b) In addition, upon the request of the Issuers pursuant to an Officers’ Certificate certifying that all conditions precedent hereunder have been
met and stating whether or not such release is in connection with a sale or disposition of assets and (at the sole cost and expense of the Issuers) the
Collateral Agent will release Collateral that is sold, conveyed or disposed of in compliance with the provisions hereof; provided, that if such sale,
conveyance or disposition constitutes an Asset Sale, such Asset Sale complies with the requirements of Section 4.10 hereof. Upon receipt of such
Officers’ Certificate the Collateral Agent shall execute, deliver or acknowledge any instruments of termination, satisfaction or release reasonably
requested of it to evidence the release of any Collateral permitted to be released pursuant to this Indenture or the Collateral Agreements.

(c) The Issuers shall determine the applicability of TIA Section 314(d) to any such release, and if the Issuers determine that Section 314(d) is
not applicable they shall include a statement to this effect in the Officers’ Certificate to be provided under clause (d). Any certificate or opinion
required by TIA § 314(d) may be made by an Officer of either of the Issuers except in cases where TIA § 314(d) requires that such certificate or
opinion be made by an independent Person, which Person will be an independent engineer, appraiser or other expert selected or approved by the
Issuers in the exercise of reasonable care. If the Issuers determine that Section 314(d) of the TIA is not applicable to the release of Collateral, then
the Issuers need not deliver the documents that would otherwise be required under Section 314(d); provided, however, that in no event is this
intended to derogate the right of the Trustee and Collateral Agent to request and obtain an Opinion of Counsel and Officers’ Certificate stating that
all conditions precedent in the Indenture Documents to such release have been complied with whenever the Trustee and/or Collateral Agent is
asked to execute or acknowledge a release of Collateral.

(d) Notwithstanding anything to the contrary contained herein, at any time the Trustee or Collateral Agent is requested to acknowledge or
execute a release of Collateral, the Trustee and/or the Collateral Agent shall be entitled to receive an Opinion of Counsel and Officers’ Certificate
that all conditions precedent in the Indenture Documents to such release have been complied with. The Trustee may, to the extent permitted by
Sections 7.01 and 7.02 hereof, accept as conclusive evidence of compliance with the foregoing provisions the appropriate statements contained in
such documents and such Opinion of Counsel.

Section 10.04 [Reserved]

Section 10.05 Authorization of Actions to Be Taken by the Trustee Under the Collateral Agreements.

(a) Subject to the provisions of Sections 7.01 and 7.02 hereof, the Trustee may, in its sole discretion and without the consent of the Holders of
Notes, direct, on behalf of the Holders of Notes, the Collateral Agent to, take all actions it deems necessary or appropriate in order to:

(1) enforce any of the terms of the Collateral Agreements; and

(2) collect and receive any and all amounts payable in respect of the Obligations of the Issuers hereunder.

(b) The Trustee will have power to institute and maintain such suits and proceedings as it may deem expedient to prevent any impairment of
the Collateral by any acts that may be unlawful or in violation of the Collateral Agreements or this Indenture, and such suits and proceedings as the
Trustee
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may deem expedient to preserve or protect its interests and the interests of the Holders of Notes in the Collateral (including power to institute and
maintain suits or proceedings to restrain the enforcement of or compliance with any legislative or other governmental enactment, rule or order that
may be unconstitutional or otherwise invalid if the enforcement of, or compliance with, such enactment, rule or order would impair the security
interest hereunder or be prejudicial to the interests of the Holders of Notes or of the Trustee).

Section 10.06 Authorization of Receipt of Funds by the Trustee Under the Collateral Agreements.

The Trustee is authorized to receive any funds for the benefit of the Holders of Notes distributed under the Collateral Agreements, and to
make further distributions of such funds to the Holders of Notes according to the provisions hereof.

Section 10.07 Termination of Security Interest.

Upon the payment in full of all Obligations of the Issuers herein and under the Notes, or upon Legal Defeasance, the Trustee will, at the
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request of the Issuers, deliver a certificate to the Collateral Agent stating that such Obligations have been paid in full, and instruct the Collateral
Agent to release the Liens pursuant to this Indenture and the Collateral Agreements.

Section 10.08 Trustee’s Duties with Respect to Collateral

(a) Beyond the exercise of reasonable care in the custody thereof, the Trustee shall have no duty as to any Collateral in its possession or
control or in the possession or control of any agent or bailee or any income thereon or as to preservation of rights against prior parties or any other
rights pertaining thereto and the Trustee shall not be responsible for filing any financing or continuation statements or recording any documents or
instruments in any public office at any time or times or otherwise perfecting or maintaining the perfection of any security interest in the Collateral.
The Trustee shall be deemed to have exercised reasonable care in the custody of the Collateral in its possession if the Collateral is accorded
treatment substantially equal to that which it accords its own property and shall not be liable or responsible for any loss or diminution in the value
of any of the Collateral, by reason of the act or omission of any carrier, forwarding agency or other agent or bailee selected by the Trustee in good
faith.

(b) The Trustee shall not be responsible for the existence, genuineness or value of any of the Collateral or for the validity, perfection, priority
or enforceability of the Liens in any of the Collateral, whether impaired by operation of law or by reason of any action or omission to act on its part
hereunder, except to the extent such action or omission constitutes gross negligence, bad faith or willful misconduct on the part of the Trustee, for
the validity or sufficiency of the Collateral or any agreement or assignment contained therein, for the validity of the title of the Issuers to the
Collateral, for insuring the Collateral or for the payment of taxes, charges, assessments or Liens upon the Collateral or otherwise as to the
maintenance of the Collateral. The Trustee shall have no duty to ascertain or inquire as to the performance or observance of any of the terms hereof,
the Collateral Agency Agreement or the Security Documents by the Issuers, the Guarantors, the Secured Parties or the Collateral Agent.

ARTICLE 11
GUARANTEES

Section 11.01 Guarantee.

(a) The Guarantors, jointly and severally, fully, irrevocably, absolutely and unconditionally guarantee to each of the Holders of Notes and the
Trustee the prompt and complete payment and performance when due, irrespective of the validity and enforceability of the Indenture, the Notes or
the obligations of the Issuers thereunder, no matter how the same shall become due, of all Guaranteed Obligations.
 

91

(b) If the Issuers shall for any reason fail to pay any Guaranteed Obligation, as and when such Guaranteed Obligation shall become due and
payable, whether at its stated maturity, as a result of the exercise of any power to accelerate, or otherwise, the Guarantors will, upon demand by the
Trustee, pay such Guaranteed Obligation in full to the Trustee for the benefit of the Holders of Notes and the Trustee to which such Guaranteed
Obligation is owed. If the Issuers shall for any reason fail to perform promptly any Guaranteed Obligation that is not for the payment of money, the
Guarantors will, upon demand by the Trustee, cause such Guaranteed Obligation to be performed or, if specified by the Trustee, provide sufficient
funds, in such amount and manner as the Trustee shall in good faith determine, for the prompt, full and faithful performance of such Guaranteed
Obligation by the Trustee or such other Person as the Trustee shall designate. Without limiting the generality of the foregoing, the Guarantors will
pay all amounts that constitute part of the Guaranteed Obligations that would be owing but for the fact that they are unenforceable or not allowable
due to the existence of a bankruptcy, reorganization or similar proceeding.

Section 11.02 Execution and Delivery of Notation of Guarantee.

(a) To evidence its Guarantee set forth in Section 11.01 hereof, each Guarantor hereby agrees that a notation of such Guarantee substantially
in the form attached as Exhibit E hereto will be endorsed by an Officer of such Guarantor, by manual or facsimile signature, on each Note
authenticated and delivered by the Trustee and that this Indenture will be executed on behalf of such Guarantor by one of its Officers.

(b) Each Guarantor hereby agrees that its Guarantee set forth in Section 11.01 hereof will remain in full force and effect notwithstanding any
failure to endorse on each Note a notation of such Guarantee.

(c) If an Officer whose signature is on this Indenture or on the Guarantee no longer holds that office at the time the Trustee authenticates the
Note on which a Guarantee is endorsed, the Guarantee will be valid nevertheless.

(d) The delivery of any Note by the Trustee, after the authentication thereof hereunder, will constitute due delivery of the Guarantee set forth
in this Indenture on behalf of the Guarantors.

(e) In the event that the Company or any of its Restricted Subsidiaries creates or acquires any Domestic Subsidiary after the date hereof, if
required by Section 4.16 hereof, the Company will cause such Domestic Subsidiary to comply to the extent applicable with the provisions of
Section 4.16 hereof, this Article 11.

Section 11.03 [Reserved]

Case 1:18-cv-10936-JSR   Document 157-5   Filed 01/24/19   Page 175 of 228



Indenture, dated as of November 23, 2010

http://www.sec.gov/Archives/edgar/data/1518908/000119312511139871/dex41.htm[11/7/2012 12:29:58 PM]

Section 11.04 Limitation of Liability  of Certain Guarantors.

(a) Notwithstanding any other provision of this Article 11, each Guarantor confirms that it is the intention of each such Guarantor that the
Guarantee  of  such  Guarantor  not  constitute  a  fraudulent  transfer  or  conveyance  for  purposes  of  Bankruptcy  Law,  the  Uniform  Fraudulent
Conveyance Act, the Uniform Fraudulent Transfer Act or any similar federal or state law to the extent applicable to any Guarantee. To effectuate
the foregoing intention, the Trustee, the Holders and the Guarantors hereby
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irrevocably agree that the obligations of such Guarantor will be limited to the maximum amount that will, after giving effect to such maximum
amount and all other contingent and fixed liabilities of such Guarantor that are relevant under such laws, and after giving effect to any collections
from, rights to receive contribution from or payments made by or on behalf of any other Guarantor in respect of the obligations of such other
Guarantor under this Article 11, result in the obligations of such Guarantor under its Guarantee not constituting a fraudulent transfer or conveyance.

(b) Notwithstanding any other provision of this Article 11, with respect to any Guarantor guaranteed hereby and the liability of such
Guarantor for all obligations under this Article 11 and any Indenture Document to which it is a party, liability shall be limited to the maximum
liability that can be incurred by such Guarantor without rendering this Guarantee subject to avoidance under Section 548 of the United States
Bankruptcy Code or any comparable provisions of any applicable state or federal law.

Section 11.05 Unconditional Guaranty.

(a) Each Guarantor will pay the Guaranteed Obligations strictly in accordance with the terms of the Indenture Documents to the extent
permitted by law regardless of any law, regulation or order now or hereafter in effect in any jurisdiction affecting any such term or any right of any
Second Lien Secured Party with respect thereto.

(b) This is a guarantee of payment and not of collection. The obligations of each Guarantor under or in respect of this Article 11 and each
Indenture Document to which such Guarantor is a party are independent of the Guaranteed Obligations or any other obligation of the Issuers or any
other Guarantor under or in respect of the Indenture Documents, and a separate action or actions may be brought and prosecuted against such
Guarantor to enforce this Guarantee, irrespective of whether any action is brought against the Issuers or any other Guarantor or whether the Issuers
or any other Guarantor is joined in any such action or actions.

(c) The obligations of each Guarantor under this Article 11 and each Indenture Document to which such Guarantor is a party shall not, to the
maximum extent permitted by law, be affected by:

(1) any voluntary or involuntary liquidation, dissolution, sale of all or substantially all assets, marshalling of assets or liabilities,
receivership, conservatorship, assignment for the benefit of creditors, insolvency, bankruptcy, reorganization, arrangement, or composition of
the Company, the Co-Issuer or any other Guarantor;

(2) any other proceeding involving the Issuers or any other Guarantor or any asset of the Company, the Co-Issuer or any other
Guarantor under any law for the protection of debtors; or

(3) any discharge, impairment, modification, release, or limitation of the liability of, or stay of actions or lien enforcement proceeding
against, the Company, the Co-Issuer or any other Guarantor, any property of the Company, the Co-Issuer or any other Guarantor, or the estate
in bankruptcy of the Company, the Co-Issuer or any other Guarantor in the course of or resulting from any such proceeding.

Section 11.06 No Release Based on Actions of the Second Lien Secured Parties

No action that the Collateral Agent or any other Second Lien Secured Party may take or omit to take in connection with any Indenture
Document, any Guaranteed Obligation (or any other indebtedness owing by the Issuers to any Second Lien Secured Party), or any collateral
security, and no
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course of dealing between any Second Lien Secured Party and the Issuers, any Guarantor or any other Person, shall release or diminish any
Guarantor’s Guaranteed Obligations, liabilities, agreements or duties hereunder, affect this Guarantee or any Indenture Document to which
Guarantor is a party, or afford any Guarantor any recourse against any Second Lien Secured Party, regardless of whether any such action or inaction
may increase any risk to or liability of any Second Lien Secured Party, the Issuers or any Guarantor or increase any risk to or diminish any
safeguard of any collateral security.

Section 11.07 Waivers.

The liability of each Guarantor under this Article 11 and each Indenture Document to which such Guarantor is a party shall be irrevocable,
absolute and unconditional irrespective of, and each Guarantor irrevocably waives, for purposes of this Article 11 and each Indenture Document to
which such Guarantor is a party, any defense that it may now have or hereafter acquire relating to any or all of the following (and each Guarantor
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acknowledges  that  it  will  receive  substantial  direct  and  indirect  benefits  from  the  financing  arrangements  contemplated  by  the  Indenture
Documents and that the waivers set forth below and otherwise in this Article 11 are knowingly made in contemplation of such benefits), in each
case to the maximum extent permitted by law:

(1) Any lack of validity or enforceability of any Indenture Document, any agreement or instrument relating thereto, any defense arising
by reason of any disability or other defense of any other Person or the cessation from any cause whatsoever of the liability of any other
Person.

(2) Any change in the time, manner or place of payment of, or in any other term of, any Guaranteed Obligation or any other Obligation
of either of the Issuers or any Guarantor in respect of the Indenture Documents, or any other amendment or waiver of or any consent to
departure from any Indenture Document, including any increase in the Guaranteed Obligations resulting from the extension of additional
credit to either of the Issuers or any Guarantor or any of its Subsidiaries or otherwise.

(3) Any taking, exchange, release or non-perfection of any collateral security, or any taking, release or amendment or waiver of, or
consent to departure from any other guarantee of any Guaranteed Obligation.

(4) Any manner of application of collateral security, or proceeds thereof, to any Guaranteed Obligation, or any manner of sale or other
disposition of any collateral security securing any Guaranteed Obligation or any other obligation of either of the Issuers or any Guarantor
under the Indenture Documents or any other asset of either of the Issuers or any Guarantor or any of its Subsidiaries, and any other obligation
to marshal assets.

(5) Any right to require any Second Lien Secured Party to proceed against any other Person, to exhaust any collateral security for the
Guaranteed Obligations, to have any other Person joined with any Guarantor in any suit arising out of the Guaranteed Obligations or this
Article 11 or to pursue any other remedy in any Second Lien Secured Party’s power.

(6) Any change or restructuring of the corporate structure or termination of the existence of either of the Issuers or any Guarantor or any
of its Subsidiaries.

(7) Any failure of any Second Lien Secured Party to disclose to the Issuers or any Guarantor any information relating to the business,
condition (financial or otherwise), operations, performance, properties or prospects of either of the Issuers or any Guarantor now or hereafter
known to such Second Lien Secured Party (each Guarantor waiving any duty on the part of the Second Lien Secured Parties to disclose such
information).
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(8) Any failure of any other Person to execute or deliver any notation of guarantee, any supplement hereto or any other guarantee or
agreement.

(9) Any release or reduction of the liability of any Guarantor or other guarantor or surety with respect to the Guaranteed Obligations or
any other compromise or settlement of the Guaranteed Obligations.

(10)  Promptness,  diligence,  notice  of  acceptance,  presentment,  demand  for  performance,  notice  of  non-performance,  default,
acceleration, protest or dishonor and, to the extent permitted by law, any other notice with respect to any Guaranteed Obligation and this
Article 11, including notice of acceptance of this Article 11, as amended.

(11) Any requirement that any Second Lien Secured Party create or perfect any Lien or protect or insure any property subject thereto.

(12) Any right to revoke the provisions of this Article 11.

(13) Any election of remedies by any Second Lien Secured Party that in any manner impairs, reduces, releases or otherwise adversely
affects any collateral security or any subrogation, reimbursement, exoneration, contribution or indemnification right of any Guarantor or other
right of any Guarantor to proceed against either of the Issuers or any Guarantor, any other guarantor, any other Person or any collateral
security.

(14) Any right of set-off or counterclaim against or in respect of the Guaranteed Obligations of any Guarantor hereunder.

(15) Any neglect, failure or refusal to take any action:

(a) for the collection or enforcement of any Guaranteed Obligation,

(b) to realize on any collateral security,

(c) to enforce any Indenture Document,

(d) to file or enforce a claim in any proceeding described in Section 11.05(c) hereof,

(e) in connection with the administration of any Indenture Document or

(f) otherwise concerning the Guaranteed Obligations or the Indenture Documents, or any delay in taking any such action.

(16) The fact that any Guarantor may have incurred directly any Guaranteed Obligation or is otherwise primarily liable therefor.

(17) Any duty of any Second Lien Secured Party to disclose to any Guarantor any matter, fact or thing relating to the business,
condition (financial or otherwise), operations, performance, properties or prospects of either of the Issuers or any Guarantor or any of its
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Subsidiaries now or hereafter known by such Second Lien Secured Party.
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(18) Any defense to the recovery by any Second Lien Secured Party against any Guarantor of any deficiency after a non-judicial sale
and any defense or benefit that may be afforded by applicable law (and in that connection each Guarantor acknowledges that the Collateral
Agent may, without notice to or demand upon such Guarantor and without affecting the liability of such Guarantor under this Article 11,
foreclose under any mortgage by non-judicial sale).

(19) Any statute of limitations applicable to the Guaranteed Obligations.

(20) To the extent permitted by law, any other circumstance or any existence of or reliance on any representation by any Second Lien
Secured Party, except for indefeasible payment in full in cash and performance in full of each Guaranteed Obligation, that might otherwise
constitute a defense available to, or a discharge of, any Guarantor or either of the Issuers or any other guarantor or surety.

Section 11.08 Continuing Guaranty; Reinstatement.

(a) The Guarantee set forth in this Article 11 is a continuing guaranty and shall remain in full force and effect until the indefeasible payment
in full in cash of the Guaranteed Obligations and all other amounts payable hereunder, unless released in accordance with this Article 11.

(b) This Article 11 and each Indenture Document to which any Guarantor is a party shall continue to be effective or be reinstated, as the case
may be, if at any time any payment of any Guaranteed Obligation is rescinded or must otherwise be returned by any Second Lien Secured Party as
a result of the insolvency, bankruptcy or reorganization of either of the Issuers or any Guarantor or otherwise, all as though such payment had not
been made, and each Guarantor jointly and severally will pay such amount to the applicable Second Lien Secured Party on demand. Any transfer by
subrogation that is made as contemplated in Section 11.02(b) hereof prior to any such payment shall (regardless of the terms of such transfer) be
automatically voided upon the making of any such payment or payments, and all rights so transferred shall thereupon automatically revert to and be
vested in the Second Lien Secured Parties.

Section 11.09 Subordination; Subrogation; Contribution

(a) Subordination. Each Guarantor subordinates all debts, liabilities and other Obligations owed to such Guarantor by either of the Issuers or
any other Guarantor (the “Subordinated Obligations”) to the Guaranteed Obligations as follows:

(1) Except during the continuance of a Default (including the commencement and continuation of any proceeding under any Bankruptcy
Law relating to either of the Issuers or any other Guarantor), any Guarantor may receive regularly scheduled payments from either of the
Issuers or any other Guarantor on account of the Subordinated Obligations. After the occurrence and during the continuance of any Default
(including the commencement and continuation of any proceeding under any Bankruptcy Law relating to either of the Issuers or any
Guarantor), unless the Collateral Agent, subject to the provisions of the Intercreditor Agreement, otherwise agrees, no Guarantor shall
demand, accept or take any action to collect any payment on account of any Subordinated Obligation.

(2) In any proceeding under any Bankruptcy Law relating to the Company or any Guarantor, the Second Lien Secured Parties shall be
entitled to receive payment in full in cash of all Guaranteed Obligations (including all interest and expenses accruing after the commencement
of a proceeding under any Bankruptcy Law, whether or not constituting an allowed claim in such proceeding (“Post-Petition Interest”))
before any Guarantor receives payment of any Subordinated Obligation.
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(3) After the occurrence and during the continuance of any Default (including the commencement and continuation of any proceeding
under any Bankruptcy Law relating to either of the Issuers or any Guarantor), each Guarantor shall, if the Collateral Agent, subject to the
provisions of the Intercreditor Agreement, so requests, collect, enforce and receive payments on account of the Subordinated Obligations as
Collateral Agent for the Second Lien Secured Parties and deliver such payments to the Collateral Agent on account of the Guaranteed
Obligations (including all Post-Petition Interest), together with any necessary endorsements or other instruments of transfer, but without
reducing or affecting in any manner the liability of such Guarantor under the other provisions of this Article 11.

(b) Limited Right of Subrogation.

(1) Until all Guaranteed Obligations have been indefeasibly paid in full in cash and otherwise performed in full, and all obligations
under each Indenture Document to which any Guarantor is a party have been paid and performed in full, no Guarantor shall have any right of
subrogation, reimbursement, indemnity, exoneration, contribution or any other claim against either of the Issuers or any other Guarantor or
any collateral security in connection with the Guarantee provided in this Article 11. Until such time, each Guarantor waives any right to
enforce any remedy that such Guarantor may have against the Issuers and any right to participate in any collateral security.

(2) If any amount shall be paid to any Guarantor on account of any subrogation or other right, any such other remedy, or any collateral
security at any time when all of the Guaranteed Obligations and all other expenses guaranteed pursuant hereto shall not have been paid in
full, such amount shall be held in trust for the benefit of the Second Lien Secured Parties, shall be segregated from the other funds of such
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Guarantor and, subject to the provisions of the Intercreditor Agreement, shall forthwith be paid over to the Trustee to be held by the Trustee
for the benefit of the Second Lien Secured Parties as collateral security for, or then or at any time thereafter applied in whole or in part by the
Trustee against, any Guaranteed Obligation, whether matured or unmatured, in such order as the Trustee shall elect.

(3) If any Guarantor shall have paid off any Guaranteed Obligation and if all of the Guaranteed Obligations shall have been indefeasibly
paid in full in cash, the Trustee will, at the Guarantors’ expense and reasonable request, execute and deliver to such applicable Guarantor
(without recourse, representation or warranty) appropriate documents necessary to evidence the transfer, without representation or warranty,
by subrogation to such Guarantor of an interest in the Guaranteed Obligations resulting from such payment by the Guarantors; provided, that:

(a) such transfer shall be subject to Section 11.08(b) hereof, and

(b) without the consent of the Collateral Agent (which the Collateral Agent may withhold in its discretion) no Guarantor shall
have the right to be subrogated to any claim or right against either of the Issuers or any other Guarantor that has become owned by any
Second Lien Secured Party, whose ownership has otherwise changed in the course of enforcement of the Indenture Documents, or that
the Collateral Agent otherwise has released or wishes to release from its Guaranteed Obligations.
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(c) Right of Contribution. After all Guaranteed Obligations have been indefeasibly paid in full in cash and otherwise performed in full, and
all obligations under each Indenture Document to which any Guarantor is a party have been paid and performed in full, the Guarantors that have
made payments in respect of the Guaranteed Obligations shall be entitled to contribution from the other Guarantors, to the end that all such
payments upon the Guaranteed Obligations shall be shared among all such Guarantors in proportion to their respective Net Worths; provided, that
the contribution obligations of each such Guarantor shall be limited to the maximum amount that it can pay at such time without rendering its
contribution obligations voidable under applicable law relating to fraudulent conveyances or fraudulent transfers. “Net Worth” means, at any time
and for any Guarantor:

(1) the fair value of such Guarantor’s assets (other than such right of contribution), minus

(2) the fair value of such Guarantor’s liabilities (other than its liabilities under its guaranty of the Guaranteed Obligations).

Section 11.10 Guarantors May Consolidate, etc., on Certain Terms.

(a) Except as otherwise provided in Section 11.11 hereof, no Guarantor may sell or otherwise dispose of all or substantially all of its assets to,
or consolidate with or merge with or into (whether or not such Guarantor is the surviving Person) another Person, other than the Issuers or another
Guarantor, unless:

(1) immediately after giving effect to such transaction, no Default or Event of Default exists; and

(2) either:

(A) subject to Section 11.11 hereof, the Person acquiring the properties or assets in any such sale or disposition or the Person
formed by or surviving any such consolidation or merger (if other than the Guarantor) unconditionally assumes all the obligations of
that Guarantor herein and the Guarantee, pursuant to a supplemental indenture substantially in the form as specified herein; or

(B) such sale or other disposition complies with Section 4.10 hereof.

(b) In case of any such consolidation, merger, sale or conveyance and upon the assumption by the successor Person, by supplemental
indenture, executed and delivered to the Trustee and satisfactory in form to the Trustee, of the Guarantee endorsed upon the Notes and the due and
punctual performance of all of the covenants and conditions contained herein to be performed by the Guarantor, such successor Person will succeed
to and be substituted for the Guarantor with the same effect as if it had been named herein as a Guarantor. Such successor Person thereupon may
cause to be signed any or all of the notations of the Guarantees to be endorsed upon all of the Notes issuable hereunder which theretofore shall not
have been signed by the Issuers and delivered to the Trustee. All the Guarantees so issued will in all respects have the same legal rank and benefit
under this Indenture as the Guarantees theretofore and thereafter issued in accordance with the terms of this Indenture as though all of such
Guarantees had been issued at the date of the execution hereof.

(c) Except as set forth in Articles 4 and 5 hereof, and notwithstanding clauses (a)(2)(A) and (a)(2)(B) above, nothing contained herein or in
any of the Notes will prevent any consolidation or merger of a Guarantor with or into the Issuers or another Guarantor, or will prevent any sale or
conveyance of the property of a Guarantor as an entirety or substantially as an entirety to either of the Issuers or another Guarantor.
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Section 11.11 Releases.

(a) The Guarantee of a Guarantor will be released:

(1) in connection with any sale or other disposition of all or substantially all of the properties or assets of that Guarantor (including by
way of merger or consolidation) to a Person that is not (either before or after giving effect to such transaction) the Company or a Subsidiary
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of the Company, if the sale or other disposition is not prohibited by Section 4.10 hereof;

(2) in connection with any sale or other disposition of Capital Stock of that Guarantor to a Person that is not (either before or after
giving effect to such transaction) the Company or a Subsidiary of the Company, if after such sale or disposition such Guarantor is no longer a
Restricted Subsidiary and the sale or other disposition is not prohibited by Section 4.10 hereof;

(3)  if  the  Company  designates  any  Restricted  Subsidiary  that  is  a  Guarantor  as  an  Unrestricted  Subsidiary  in  accordance  with
Section 4.17 hereof;

(4) upon Legal Defeasance or Covenant Defeasance in accordance with Article 8 hereof or satisfaction and discharge of this Indenture
in accordance with Article 11 hereof;

(5) if such Guarantor ceases to guarantee Indebtedness of the Company under a Credit Facility; or

(6) as provided in the Intercreditor Agreement.

(b) Any Guarantor not released from its obligations under its Guarantee as provided in this Section 11.11 hereof will remain liable for the
full amount of principal of and interest and premium and Additional Interest, if any, on the Notes and for the other obligations of any Guarantor
under this Indenture as provided in this Article 11.

(c) Upon delivery by the Issuers to the Trustee of an Officers’ Certificate and an Opinion of Counsel to the effect that such sale or other
disposition was made by the Issuers in accordance with the provisions hereof, including without limitation Section 4.10 hereof, the Trustee will
execute any documents reasonably required in order to evidence the release of any Guarantor from its obligations under its Guarantee.

ARTICLE 12
SATISFACTION AND DISCHARGE

Section 12.01 Satisfaction and Discharge.

(a) This Indenture will be discharged and will cease to be of further effect as to all Notes issued hereunder, when:

(1) either:

(a) all Notes that have been authenticated, except lost, stolen or destroyed Notes that have been replaced or paid and Notes for
whose payment money has theretofore been deposited in trust and thereafter repaid to the Issuers, have been delivered to the Trustee
for cancellation; or
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(b) all Notes that have not been delivered to the Trustee for cancellation have become due and payable or will become due and
payable within one year by reason of the mailing of a notice of redemption or otherwise and the Company or any Guarantor has
irrevocably deposited or caused to be deposited with the Trustee as trust funds in trust solely for the benefit of the Holders, cash in
U.S. dollars, non-callable Government Securities, or a combination of cash in U.S. dollars and non-callable Government Securities, in
amounts as will be sufficient, without consideration of any reinvestment of interest, to pay and discharge the entire Indebtedness on the
Notes not delivered to the Trustee for cancellation for principal, interest, premium and Additional Interest, if any, and accrued interest
to the date of fixed maturity or redemption;

(2) no Default or Event of Default has occurred and is continuing on the date of the deposit or will occur as a result of the deposit and
the deposit will not result in a breach or violation of, or constitute a default under, any material agreement or instrument (other than this
Indenture) to which either Issuer or any of Guarantors is a party or by which either Issuer or any Guarantor is bound;

(3) the Company or any Guarantor has paid or caused to be paid all sums payable by the Issuers and the Guarantors hereunder;

(4) the Company has delivered irrevocable instructions to the Trustee under this Indenture to apply the deposited money toward the
payment of the Notes at fixed maturity or on the redemption date, as the case may be; and

(5) the Company has delivered an Officers’ Certificate and an Opinion of Counsel to the Trustee stating that all conditions precedent to
satisfaction and discharge have been satisfied.

(b) Notwithstanding the satisfaction and discharge of this Indenture, if money has been deposited with the Trustee pursuant to subclause
(b) of clause (1) of this Section 12.01 hereof, the provisions of Sections 12.02 and 8.06 hereof will survive. In addition, nothing in this
Section 12.01 hereof will be deemed to discharge those provisions of Section 7.07 hereof, that, by their terms, survive the satisfaction and
discharge of this Indenture.

Section 12.02 Application of Trust Money.

(a) Subject to the provisions of Section 8.06 hereof, all money deposited with the Trustee pursuant to Section 12.01 hereof shall be held in
trust and applied by it, in accordance with the provisions of the Notes and this Indenture, to the payment, either directly or through any Paying
Agent (including the Company acting as its own Paying Agent) as the Trustee may determine, to the Persons entitled thereto, of the principal (and
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premium and Additional Interest, if any) and interest for whose payment such money has been deposited with the Trustee; but such money need
not be segregated from other funds except to the extent required by law.

(b) If the Trustee or Paying Agent is unable to apply any money or Government Securities in accordance with Section 12.01 hereof by reason
of any legal proceeding or by reason of any order or judgment of any court or Governmental Authority enjoining, restraining or otherwise
prohibiting such
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application, the Issuers’ and any Guarantor’s obligations herein and under the Notes shall be revived and reinstated as though no deposit had
occurred pursuant to Section 12.01 hereof; provided, that if the Issuers have made any payment of principal of, premium or Additional Interest, if
any, or interest on, any Notes because of the reinstatement of their obligations, the Issuers shall be subrogated to the rights of the Holders of such
Notes to receive such payment from the money or Government Securities held by the Trustee or Paying Agent.

ARTICLE 13
MISCELLANEOUS

Section 13.01 Trust Indenture Act Controls.

If any provision hereof limits, qualifies or conflicts with the duties imposed by TIA §318(c), the imposed duties will control.

Section 13.02 Notices.

(a) Any notice or communication by the Issuers, any Guarantor or the Trustee to the others is duly given if in writing in English and delivered
in Person or by first class mail (registered or certified, return receipt requested), facsimile transmission or overnight air courier guaranteeing next
day delivery, to the other’s address:

If to the Issuers and/or any Guarantor:

Black Elk Energy Offshore Operations, LLC
11451 Katy Freeway, Suite 500
Houston, TX 77079
Facsimile No.: (281) 598-8601
Attention: James Hagemeier

With a copy to (which such copy shall not constitute notice):

Vinson & Elkins LLP
First City Tower
1001 Fannin Street, Suite 2500
Houston, TX 77002
Facsimile No.: (713) 615-5531
Attention: T. Mark Kelly

If to the Trustee:

The Bank of New York Mellon Trust Company, N.A.
601 Travis Street, 16  Floor
Houston, TX 77002
Facsimile No.: (713) 483-6954
Attention: Corporate Trust Administration

(b) The Issuers, any Guarantor or the Trustee, by notice to the others, may designate additional or different addresses for subsequent notices
or communications.
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(c) All notices and communications (other than those sent to Holders) will be deemed to have been duly given: at the time delivered by hand,
if personally delivered; five Business Days after being deposited in the mail, postage prepaid, if mailed; when receipt acknowledged, if transmitted
by facsimile; and the next Business Day after timely delivery to the courier, if sent by overnight air courier guaranteeing next day delivery.

(d) Any notice or communication to a Holder will be mailed by first class mail, certified or registered, return receipt requested, or by
overnight air courier guaranteeing next day delivery to its address shown on the register kept by the Registrar. Any notice or communication will
also be so mailed to any Person described in TIA § 313(c), to the extent required by the TIA. Failure to mail a notice or communication to a Holder
or any defect in it will not affect its sufficiency with respect to other Holders.

th
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(e) If a notice or communication is mailed in the manner provided above within the time prescribed, it is duly given, whether or not the
addressee receives it.

(f) If the Issuers mail a notice or communication to Holders, they will mail a copy to the Trustee and each Agent at the same time.

(g) The Trustee agrees to accept and act upon instructions or directions pursuant to this Indenture sent by unsecured e-mail, facsimile
transmission or other similar unsecured electronic methods (including pdf files). If the party elects to give the Trustee e-mail or facsimile
instructions (or instructions by a similar electronic method) and the Trustee in its discretion elects to act upon such instructions, the Trustee’s
understanding of such instructions shall be deemed controlling. The Trustee shall not be liable for any losses, costs or expenses arising directly or
indirectly from the Trustee’s reliance upon and compliance with such instructions notwithstanding such instructions conflict or are inconsistent
with a subsequent written instruction. The party providing electronic instructions agrees to assume all risks arising out of the use of such electronic
methods  to  submit  instructions  and  directions  to  the  Trustee,  including  without  limitation  the  risk  of  the  Trustee  acting  on  unauthorized
instructions, and the risk or interception and misuse by third parties.

Section 13.03 Communication by Holders of Notes with Other Holders of Notes.

Holders may communicate pursuant to TIA § 312(b) with other Holders with respect to their rights under this Indenture or the Notes. The
Company, the Trustee, the Registrar and anyone else shall have the protection of TIA § 312(c).

Section 13.04 Certificate and Opinion as to Conditions Precedent.

Upon any request or application by the Issuers to the Trustee to take any action under this Indenture, the Issuers shall furnish to the Trustee:

(1) an Officers’ Certificate in form and substance reasonably satisfactory to the Trustee (which must include the statements set forth in
Section 13.05 hereof) stating that, in the opinion of the signers, all conditions precedent and covenants, if any, provided for in this Indenture
relating to the proposed action have been satisfied; and

(2) an Opinion of Counsel in form and substance reasonably satisfactory to the Trustee (which must include the statements set forth in
Section 13.05 hereof) stating that, in the opinion of such counsel, all such conditions precedent and covenants have been satisfied.
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Section 13.05 Statements Required in Certificate or Opinion.

Each certificate or opinion with respect to compliance with a condition or covenant provided for herein (other than a certificate provided
pursuant to TIA § 314(a)(4)) must comply with the provisions of TIA § 314(e) and must include:

(1) a statement that the Person making such certificate or opinion has read such covenant or condition;

(2) a brief statement as to the nature and scope of the examination or investigation upon which the statements or opinions contained in
such certificate or opinion are based;

(3) a statement that, in the opinion of such Person, he or she has made such examination or investigation as is necessary to enable him
or her to express an informed opinion as to whether or not such covenant or condition has been satisfied; and

(4) a statement as to whether or not, in the opinion of such Person, such condition or covenant has been satisfied.

Section 13.06 Rules by Trustee and Agents.

The Trustee may make reasonable rules for action by or at a meeting of Holders. The Registrar or Paying Agent may make reasonable rules
and set reasonable requirements for its functions.

Section 13.07 No Personal Liability  of Directors, Officers, Employees and Stockholders.

No past, present or future director, officer, employee, incorporator or stockholder or other owner of Capital Stock of an Issuer or any
Guarantor, as such, will have any liability for any obligations of such Issuer or any Guarantor under the Notes, this Indenture, the Guarantees or for
any claim based on, in respect of, or by reason of, such obligations or their creation. Each Holder of Notes by accepting a Note waives and releases
all such liability. The waiver and release are part of the consideration for issuance of the Notes.

Section 13.08 Governing Law; WAIVER OF JURY TRIAL.

THIS INDENTURE, THE NOTES AND THE GUARANTEES WILL BE GOVERNED BY THE LAWS OF THE STATE OF NEW
YORK.

EACH  ISSUER,  EACH  GUARANTOR  AND  THE  TRUSTEE  HEREBY  IRREVOCABLY  WAIVE,  TO  THE  FULLEST  EXTENT
PERMITTED BY APPLICABLE LAW, ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF
OR RELATING TO THIS INDENTURE, THE NOTES OR THE TRANSACTION CONTEMPLATED HEREBY.
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Section 13.09 No Adverse Interpretation of Other Agreements.

This Indenture may not be used to interpret any other indenture, loan or debt agreement of the Company or its Subsidiaries or of any other
Person. Any such indenture, loan or debt agreement may not be used to interpret this Indenture.
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Section 13.10 Successors.

All agreements of each of the Issuers contained herein and in the Notes will bind its successors, except as provided in Section 5.02 hereof.
All agreements of the Trustee contained herein will bind its successors. All agreements of each Guarantor contained herein will bind its successors,
except as otherwise provided in Section 11.10 hereof.

Section 13.11 Severability.

In case any provision herein or in the Notes is invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining
provisions will not in any way be affected or impaired thereby.

Section 13.12 Counterpart Originals.

The parties may sign any number of copies of this Indenture, and each party hereto may sign any number of separate copies of this Indenture.
Each signed copy shall be an original, but all of them together represent the same agreement. The exchange of copies of this Indenture and of
signature pages by facsimile or PDF transmission shall constitute effective execution and delivery of this Indenture as to the parties hereto and may
be used in lieu of the original Indenture for all purposes. Signatures of the parties hereto transmitted by facsimile or PDF shall be deemed to be
their original signatures for all purposes.

Section 13.13 Table of Contents, Headings, etc.

The  Table  of  Contents,  Cross-Reference  Table  and  Headings  of  the  Articles  and  Sections  of  this  Indenture  have  been  inserted  for
convenience of reference only, are not to be considered a part of this Indenture and will in no way modify or restrict any of the terms or provisions
hereof.

[Signatures on following page]
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SIGNATURES

IN WITNESS WHEREOF, the parties hereto have caused this Indenture to be executed as of the date first written above.
 

Black Elk Energy Offshore Operations, LLC, as an Issuer

By: /s/ James Hagemeir
 James Hagemeier
 Vice President

Black Elk Energy Finance Corp., as Co-Issuer

By: /s/ James Hagemeir
 James Hagemeier
 Vice President

Black Elk Energy Land Operations, LLC, as Guarantor

By: /s/ James Hagemeir
 James Hagemeier
 Vice President

The Bank of New York Mellon Trust Company, N.A., as
Trustee and Collateral Agent
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By: /s/ Kash Asghar
 Kash Asghar
 Senior Associate

SIGNATURE PAGE TO
INDENTURE

 

EXHIBIT A

[Insert the Global Note Legend, if  applicable pursuant to the provisions of the Indenture]

[Insert the Private Placement Legend, if  applicable pursuant to the provisions of the Indenture]

[Face of Note]
 

CUSIP/ISIN                     

13.75% Senior Secured Notes due 2015
 
No.               $                    

Black Elk Energy Offshore Operations, LLC

and

Black Elk Energy Finance Corp.

promise to pay to                                               or registered assigns, the principal sum of                                               DOLLARS [or such greater or
lesser amount as may be indicated on the Schedule of Exchanges of Interests in the Global Note attached hereto]* on December 1, 2015.

Interest Payment Dates: June 1 and December 1, commencing June 1, 2011.

Record Dates: May 15 and November 15

Dated:                     , 20__
 

Black Elk Energy Offshore Operations, LLC

By:  

 Name:
 Title:

Black Elk Energy Finance Corp.

By:   

 Name:
 Title:

 
This  is  one  of  the  Notes  referred  to  in  the  within-
mentioned Indenture:

The Bank of New York Mellon Trust Company, N.A., as
Trustee

By:   
 Authorized Signatory

 

* This language should be included only if the Note is issued in global form.
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[Back of Note]
13.75% Senior Secured Notes due 2015
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Capitalized terms used herein have the meanings assigned to them in the Indenture referred to below unless otherwise indicated.

(1) INTEREST. Black Elk Energy Offshore Operations, LLC, a Texas limited liability company, and Black Elk Energy Finance Corp., a Texas
corporation (together, the “Issuers”), promise to pay interest on the principal amount of this Note at 13.75% per annum from                             , 20    
until maturity and shall pay the Additional Interest, if any, payable pursuant to Section 4 of the Registration Rights Agreement referred to below.
The Issuers will pay interest and Additional Interest, if any, semi-annually in arrears on June 1 and December 1 of each year, or if any such day is
not a Business Day, on the next succeeding Business Day (each, an “Interest Payment Date”). Interest on the Notes will accrue from the most
recent date to which interest has been paid or, if no interest has been paid, from the date of issuance; provided that if there is no existing Default in
the payment of interest, and if this Note is authenticated between a record date referred to on the face hereof and the next succeeding Interest
Payment Date, interest shall accrue from such next succeeding Interest Payment Date; provided further that the first Interest Payment Date shall be
June 1, 2011. The Issuers will pay interest (including post-petition interest in any proceeding under any Bankruptcy Law) on overdue principal at
the rate equal to 1% per annum in excess of the then applicable interest rate on the Notes to the extent lawful; they will pay interest (including
post-petition interest in any proceeding under any Bankruptcy Law) on overdue installments of interest and Additional Interest (without regard to
any applicable grace period) at the same rate to the extent lawful.

(2) METHOD OF PAYMENT. The Issuers will pay interest on the Notes (except defaulted interest) and Additional Interest to the Persons who
are registered Holders of Notes at the close of business on the May 15 or November 15 next preceding the Interest Payment Date, even if such
Notes are cancelled after such record date and on or before such Interest Payment Date, except as provided in Section 2.12 of the Indenture with
respect to defaulted interest. Holders must surrender Notes to the Paying Agent to collect payments of principal and premium, if any, together with
accrued and unpaid interest and Additional Interest, if any, due at maturity. The Notes will be payable as to principal, premium, if any, interest and
Additional Interest, if any, at the office or agency of the Issuers maintained for such purpose within the Borough of Manhattan, the City and State
of New York, or, at the option of the Issuers, payment of interest and Additional Interest may be made by check mailed to the Holders at their
addresses set forth in the register of Holders, and provided that payment by wire transfer of immediately available funds will be required with
respect to any amounts due on all Global Notes and all other Notes the Holders of which shall have provided wire transfer instructions to the
Issuers or the Paying Agent. Such payment shall be in such coin or currency of the United States of America as at the time of payment is legal
tender for payment of public and private debts. Principal, premium, if any, and interest and Additional Interest, if any will be considered paid on
the date due if the Paying Agent, if other than the Company or a Subsidiary thereof, holds as of 10:00 a.m. Eastern Time on the due date money
deposited by the Issuers in immediately available funds and designated for and sufficient to pay all principal, premium, if any, and interest then
due. The Issuers will pay all Additional Interest, if any, in the same manner as other interest due on the Notes, on the dates and in the amounts set
forth in the Registration Rights Agreement.

(3) PAYING AGENT AND REGISTRAR. Initially, The Bank of New York Mellon Trust Company, N.A., the Trustee under the Indenture, will act
as Paying Agent and Registrar. The Issuers may change any Paying Agent or Registrar without notice to any Holder. The Company or any of its
Domestic Subsidiaries may act in any such capacity.
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(4) INDENTURE. The Issuers issued the Notes under an Indenture dated as of November 23, 2010 (the “Indenture”) among the Issuers, the
Guarantors and the Trustee and Collateral Agent. The terms of the Notes include those stated in the Indenture and those made part of the Indenture
by reference to the TIA. The Notes are subject to all such terms, and Holders are referred to the Indenture and such Act for a statement of such
terms. To the extent any provision of this Note conflicts with the express provisions of the Indenture, the provisions of the Indenture shall govern
and be controlling. The Notes are secured obligations of the Issuers as provided in the Indenture and the Collateral Agreements. The Indenture does
not limit the aggregate principal amount of Notes that may be issued thereunder.

(5) OPTIONAL REDEMPTION.

(a) Except as set forth in subparagraphs (b) and (c) of this Paragraph 5, the Issuers will not have the option to redeem the Notes prior to
December 1, 2013. On or after December 1, 2013, the Issuers may redeem all or a part of the Notes upon not less than 30 nor more than 60 days’
prior notice, at the redemption prices (expressed as percentages of principal amount) set forth below plus accrued and unpaid interest and
Additional Interest, if any, on the Notes redeemed to the applicable redemption date, if redeemed during the 12-month period beginning on
December 1 of the years set forth below, subject to the rights of Holders on the relevant record date to receive interest on the relevant Interest
Payment Date:
 

Year   Percentage  
2013    106.875% 
2014    100.000% 

(b) Notwithstanding the provisions of subparagraph (a) of this Paragraph 5, at any time on or prior to December 1, 2013, the Issuers may on
any one or more occasions redeem up to 35% of the aggregate principal amount of the Notes issued under the Indenture at a redemption price of
110.0% of the principal amount, plus accrued and unpaid interest and Additional Interest, if any, on the Notes to the redemption date (subject to
the right of Holders of record on the relevant record date to receive interest due on an Interest Payment Date that is on or prior to the redemption
date), with the net cash proceeds of one or more Equity Offerings by the Company, provided, that: (i) at least 65% of the aggregate principal
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amount of Notes issued under the Indenture (including Additional Notes) remains outstanding immediately after the occurrence of such redemption
(excluding Notes held by the Company and its Subsidiaries); and (ii) the redemption occurs within 90 days of the date of the closing of such Equity
Offering.

(c) At any time prior to December 1, 2013, the Notes may be redeemed in whole or in part at the option of the Issuers upon not less than 30
nor more than 60 days’ prior notice at a redemption price equal to 100% of the principal amount thereof plus the Applicable Premium as of, and
accrued and unpaid interest and Additional Interest, if any, to the date of redemption (subject to the right of Holders of record on the relevant
record date to receive interest due on an Interest Payment Date that is on or prior to the redemption date).

Unless the Issuers default in the payment of the redemption price, interest will cease to accrue on the Notes or portions thereof called for
redemption on the applicable redemption date.

(6) MANDATORY REDEMPTION.

The Issuers are not be required to make mandatory redemption or sinking fund payments with respect to the Notes. The Issuers may at any
time and from time to time purchase the Notes in the open market or otherwise if such purchase complies with the then applicable agreements of
the Issuers, including the Indenture.
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(7) REPURCHASE AT THE OPTION OF HOLDER.

(a) Upon the occurrence of a Change of Control, the Company will make an offer to each Holder to repurchase all or any part (equal to
$2,000 or an integral multiple of $1,000 in excess thereof) of that Holder’s Notes at a purchase price in cash equal to 101% of the aggregate
principal amount of Notes repurchased plus accrued and unpaid interest and Additional Interest, if any, on the Notes repurchased to the date of
settlement (the “Change of Control Purchase Date”), subject to the rights of Holders on the relevant record date to receive interest due on the
relevant Interest Payment Date. Within 30 days following any Change of Control, the Issuers will mail a notice to each Holder and the Trustee
describing the transaction or transactions that constitute the Change of Control and offering to repurchase Notes as of the Change of Control
Purchase Date specified in the notice, which date will be no earlier than 30 days and no later than 60 days from the date such notice is mailed,
pursuant to the procedures required by the Indenture and described in such notice.

(b) If the Company or a Restricted Subsidiary of the Company consummates any Asset Sale, on the 361st day after the Asset Sale (or, at the
Company’s option, any earlier date), if the aggregate amount of Excess Proceeds then exceeds $5.0 million, the Company will make an Asset Sale
Offer to all Holders of Notes, and all holders of other Indebtedness that is pari passu with the Notes containing provisions similar to those set forth
in the Indenture with respect to offers to purchase or redeem with the proceeds of sales of assets, to purchase the maximum principal amount of
Notes and such other pari passu Indebtedness that may be purchased out of the Excess Proceeds. The offer price in any Asset Sale Offer will be
equal to 100% of principal amount plus accrued and unpaid interest and Additional Interest, if any, to the date of settlement, subject to the right of
Holders of record on the relevant record date to receive interest due on an Interest Payment Date that is on or prior to the date of settlement, and
will be payable in cash. If any Excess Proceeds remain after consummation of an Asset Sale Offer, the Company may use those Excess Proceeds
for any purpose not otherwise prohibited by the Indenture. If the aggregate principal amount of Notes and other pari passu Indebtedness tendered
into such Asset Sale Offer exceeds the amount of Excess Proceeds, the Trustee will select the Notes and such other pari passu Indebtedness to be
purchased on a pro rata basis. Upon completion of each Asset Sale Offer, the amount of Excess Proceeds will be reset at zero.

(c) Within 90 days after the end of each full fiscal year following the Issue Date for which the Excess Cash Flow Offer Amount exceeds $5.0
million, to the extent permitted by its Credit Facilities the Company will offer to purchase Notes (the “Excess Cash Flow Offer”) as prescribed in
Section 4.06 of the Indenture, at an offer price equal to 100% of the aggregate principal amount of Notes repurchased plus accrued and unpaid
interest and Additional Interest, if any, to the date of purchase, and will be payable in cash with 50% of the Company’s Excess Cash Flow from the
prior fiscal year. If the aggregate principal amount of Notes tendered into such Excess Cash Flow Offer exceeds the Excess Cash Flow Offer
Amount, the Trustee will select the Notes to be purchased on a pro rata basis, by lot or by such other method as the Trustee deems fair and
appropriate.

(8) NOTICE OF REDEMPTION. Notice of redemption will be mailed at least 30 days but not more than 60 days before a redemption date. The
Issuers will mail or cause to be mailed, by first class mail, a notice of redemption to each Holder whose Notes are to be redeemed at its registered
address, except that redemption notices may be mailed more than 60 days prior to a redemption date if the notice is issued in connection with a
defeasance of the Notes or a satisfaction and discharge of the Indenture. Notes in denominations larger than $2,000 may be redeemed in part but
only in whole multiples of $1,000, unless all of the Notes held by a Holder are to be redeemed.
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(9) DENOMINATIONS, TRANSFER, EXCHANGE. The Notes are in registered form without coupons in denominations of $2,000 and integral
multiples of $1,000. The transfer of Notes may be registered and Notes may be exchanged as provided in the Indenture. The Registrar and the
Trustee may require a Holder, among other things, to furnish appropriate endorsements and transfer documents and the Issuers may require a
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Holder to pay any taxes and fees required by law or permitted by the Indenture. The Issuers need not exchange or register the transfer of any Note
or portion of a Note selected for redemption, except for the unredeemed portion of any Note being redeemed in part. Also, the Issuers need not
exchange or register the transfer of any Notes for a period of 15 days before the mailing of a notice of redemption or during the period between a
record date and the corresponding Interest Payment Date.

(10) PERSONS DEEMED OWNERS. The registered Holder of a Note may be treated as its owner for all purposes.

(11) AMENDMENT, SUPPLEMENT AND WAIVER. The Indenture, the Notes, the Guarantees and the other Indenture Documents may be amended
or supplemented as specified in the Indenture. In determining whether the Holders of the required principal amount of Notes have consented to any
such amendment, supplement or waiver, Notes owned by the Permitted Holders, the Issuers or any Guarantor, or by any Person directly or
indirectly controlling or controlled by or under direct or indirect common control with the Permitted Holders, the Issuers or any Guarantor, will be
considered as though not outstanding, except that for the purposes of determining whether the Trustee will be protected in relying on any such
consent or waiver, only Notes that a Responsible Officer of the Trustee knows are so owned will be so disregarded.

(12) DEFAULTS AND REMEDIES. Events of Default are specified in the Indenture. In the case of an Event of Default arising from certain
events of bankruptcy, insolvency or reorganization, with respect to the Company or any Restricted Subsidiary, all outstanding Notes will become
due and payable immediately without further action or notice. If any other Event of Default occurs and is continuing, the Trustee or the Holders of
at least 25% in aggregate principal amount of the then outstanding Notes may declare all the Notes to be due and payable immediately. Holders
may not enforce the Indenture or the Notes except as provided in the Indenture. Subject to certain limitations, Holders of a majority in aggregate
principal amount of the then outstanding Notes may direct the Trustee in its exercise of any trust or power. The Trustee may withhold notice of any
continuing Default or Event of Default from Holders of the Notes if it determines that withholding notice is in their interest, except a Default or
Event of Default relating to the payment of principal of, or interest, premium or Additional Interest, if any, on, the Notes. The Holders of a
majority in aggregate principal amount of the then outstanding Notes by written notice to the Trustee may, on behalf of all of the Holders, rescind
an acceleration and its consequences, if the rescission would not conflict with any judgment or decree and if all existing Events of Default (except
nonpayment of principal, interest or premium or Additional Interest, if any, that has become due solely because of the acceleration) have been
cured or waived.

(13) TRUSTEE DEALINGS WITH COMPANY. The Trustee, in its individual or any other capacity, may make loans to, accept deposits from, and
perform services for the Company or its Affiliates, and may otherwise deal with the Company or its Affiliates, as if it were not the Trustee.

(14) NO RECOURSE AGAINST OTHERS. A director, officer, employee, incorporator or stockholder or other owner of Capital Stock of an Issuer
or any of the Guarantors, as such, will not have any liability for any obligations of such Issuer or the Guarantors under the Notes, the Guarantees or
the Indenture or for any claim based on, in respect of, or by reason of, such obligations or their creation. Each Holder by accepting a Note waives
and releases all such liability. The waiver and release are part of the consideration for the issuance of the Notes.
 

A-5

(15) AUTHENTICATION. This Note will not be valid until authenticated by the manual signature of the Trustee or an authenticating agent.

(16) ABBREVIATIONS. Customary abbreviations may be used in the name of a Holder or an assignee, such as: TEN COM (= tenants in
common), TEN ENT (= tenants by the entireties), JT TEN (= joint tenants with right of survivorship and not as tenants in common), CUST (=
Custodian), and U/G/M/A (= Uniform Gifts to Minors Act).

(17) ADDITIONAL RIGHTS OF HOLDERS OF RESTRICTED GLOBAL NOTES AND RESTRICTED DEFINITIVE NOTES. In addition to the rights
provided to Holders of Notes under the Indenture, Holders of Restricted Global Notes and Restricted Definitive Notes will have all the rights set
forth in the Registration Rights Agreement dated as of November 23, 2010, among the Issuers, the Guarantors and the other parties named on the
signature pages thereof or, in the case of Additional Notes, Holders of Restricted Global Notes and Restricted Definitive Notes will have the rights
set forth in one or more registration rights agreements, if any, among the Issuers, the Guarantors and the other parties thereto, relating to rights
given by the Issuers and the Guarantors to the purchasers of any Additional Notes (collectively, the “Registration Rights Agreement”).

(18) CUSIP NUMBERS. Pursuant to a recommendation promulgated by the Committee on Uniform Security Identification Procedures, the
Issuers have caused CUSIP numbers to be printed on the Notes, and the Trustee may use CUSIP numbers in notices of redemption as a
convenience to Holders. No representation is made as to the accuracy of such numbers either as printed on the Notes or as contained in any notice
of redemption, and reliance may be placed only on the other identification numbers placed thereon.

(19) GOVERNING LAW. THE LAWS OF THE STATE OF NEW YORK WILL GOVERN AND BE USED TO CONSTRUE THE
INDENTURE, THIS NOTE AND THE GUARANTEES.

The Issuers will furnish to any Holder upon written request and without charge a copy of the Indenture and/or the Registration Rights
Agreement. Requests may be made to:

Black Elk Energy Offshore Operations, LLC
11451 Katy Freeway, Suite 500
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Houston, TX 77079
Facsimile No.: (281) 598-8601
Attention: James Hagemeier
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ASSIGNMENT FORM

To assign this Note, fill in the form below:
 
(I) or (we) assign and transfer this Note to:    

  (Insert assignee’s legal name)
 
 
 

(Insert assignee’s soc. sec. or tax I.D. no.)
 
 
 
 
 
 
 
 

(Print or type assignee’s name, address and zip code)

and irrevocably appoint                                                                                                                                                                                  to transfer this Note
on the books of the Issuers. The agent may substitute another to act for him.

Date:                     
 

Your Signature:   

(Sign exactly as your name appears on the face of this
Note)

Signature Guarantee:                                 
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OPTION OF HOLDER TO ELECT PURCHASE

If you want to elect to have this Note purchased by the Issuers pursuant to Section 4.06, 4.10 or 4.15 of the Indenture, check the appropriate
box below:

  Section 4.06                       Section 4.10                      Section 4.15

If you want to elect to have only part of the Note purchased by the Issuers pursuant to Section 4.06, 4.10 or 4.15 of the Indenture, state the
amount you elect to have purchased:

$            

Date:                     
 

Your Signature:   

(Sign exactly as your name appears on the face of this
Note)

 
Tax Identification No.:   

Signature Guarantee:                                 
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SCHEDULE OF EXCHANGES OF INTERESTS IN THE GLOBAL NOTE *
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The following exchanges of a part of this Global Note for an interest in another Global Note or for a Definitive Note, or exchanges of a part
of another Global Note or Definitive Note for an interest in this Global Note, have been made:
 

Date of Exchange   

Amount of
decrease in

Principal  Amount
of this Global Note   

Amount of
increase in

Principal  Amount
of this Global Note   

Principal  Amount of
this Global Note
following such

decrease (or increase)    

Signature of
authorized

officer of Trustee
or Custodian  

        
        
        
        
        
        
        
        
        
        
        

 

* This schedule should be included only if  the Note is issued in global form.
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EXHIBIT B

FORM OF CERTIFICATE OF TRANSFER

Black Elk Energy Offshore Operations, LLC
11451 Katy Freeway, Suite 500
Houston, TX 77079

[Registrar address block]

Re: 13.75% Senior Secured Notes due 2015

Reference is hereby made to the Indenture, dated as of November 23, 2010 (the “Indenture”), among Black Elk Energy Offshore Operations,
LLC, a Texas limited liability company (the “Company”), Black Elk Energy Finance Corp., a Texas corporation (the “Co-Issuer,” and together
with the Company, the “Issuers”), the Guarantors party thereto and The Bank of New York Mellon Trust Company, N.A., as Trustee. Capitalized
terms used but not defined herein shall have the meanings given to them in the Indenture.

                                 , (the “Transferor”) owns and proposes to transfer the Note[s] or interest in such Note[s] specified in Annex A hereto, in
the principal amount of $             in such Note[s] or interests (the “Transfer”), to                                  (the “Transferee”), as further specified in
Annex A hereto. In connection with the Transfer, the Transferor hereby certifies that:

[CHECK ALL THAT APPLY]

1.  Check if Transferee will take delivery of a beneficial interest in the 144A Global Note or a Restricted Definitive Note pursuant to
Rule 144A. The Transfer is being effected pursuant to and in accordance with Rule 144A under the Securities Act of 1933, as amended (the
“Securities Act”), and, accordingly, the Transferor hereby further certifies that the beneficial interest or Definitive Note is being transferred to a
Person that the Transferor reasonably believes is purchasing the beneficial interest or Definitive Note for its own account, or for one or more
accounts with respect to which such Person exercises sole investment discretion, and such Person and each such account is a “qualified institutional
buyer” within the meaning of Rule 144A in a transaction meeting the requirements of Rule 144A, and such Transfer is in compliance with any
applicable blue sky securities laws of any state of the United States. Upon consummation of the proposed Transfer in accordance with the terms of
the Indenture, the transferred beneficial interest or Definitive Note will be subject to the restrictions on transfer enumerated in the Private
Placement Legend printed on the 144A Global Note and/or the Restricted Definitive Note and in the Indenture and the Securities Act.

2.  Check if Transferee will take delivery of a beneficial interest in [the Regulation S Temporary Global Note,] the Regulation S
[Permanent] Global Note or a Restricted Definitive Note pursuant to Regulation S. The Transfer is being effected pursuant to and in
accordance with Rule 903 or Rule 904 under the Securities Act and, accordingly, the Transferor hereby further certifies that (i) the Transfer is not
being made to a Person in the United States and (x) at the time the buy order was originated, the Transferee was outside the United States or such
Transferor and any Person acting on its behalf reasonably believed and believes that the Transferee was outside the United States or (y) the
transaction was executed in, on or through the facilities of a designated offshore securities market and neither such Transferor nor any Person
acting on its behalf knows that the transaction was prearranged with a buyer in the United States, (ii) no directed selling efforts have been made in
contravention of the requirements of Rule 903(b) or Rule 904(b) of Regulation S under the Securities Act, (iii) the transaction is not part of a plan
or scheme to evade the registration requirements of the Securities Act and (iv) if the proposed transfer is being made prior to the expiration of the
applicable holding period with respect to
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restricted securities set forth in Rule 144 under the Securities Act, as amended, the transfer is not being made to a U.S. Person or for the account or
benefit of a U.S. Person. Upon consummation of the proposed transfer in accordance with the terms of the Indenture, the transferred beneficial
interest or Definitive Note will be subject to the restrictions on Transfer enumerated in the Private Placement Legend printed on the Regulation S
Permanent Global Note [, the Regulation S Temporary Global Note] and/or the Restricted Definitive Note and in the Indenture and the Securities
Act.

3.  Check and complete if Transferee will take delivery of a beneficial interest in the IAI Global Note or a Restricted Definitive Note
pursuant to any provision of the Securities Act other than Rule 144A or Regulation S. The Transfer is being effected in compliance with the
transfer restrictions applicable to beneficial interests in Restricted Global Notes and Restricted Definitive Notes and pursuant to and in accordance
with the Securities Act and any applicable blue sky securities laws of any state of the United States, and accordingly the Transferor hereby further
certifies that (check one):

(a)  such Transfer is being effected pursuant to and in accordance with Rule 144 under the Securities Act;

or

(b)  such Transfer is being effected to the Company or a subsidiary thereof;

or

(c)  such Transfer is being effected pursuant to an effective registration statement under the Securities Act and in compliance with the
prospectus delivery requirements of the Securities Act;

or

(d)  such Transfer is being effected to an Institutional Accredited Investor and pursuant to an exemption from the registration
requirements of the Securities Act other than Rule 144A, Rule 144, Rule 903 or Rule 904, and the Transferor hereby further certifies that it
has not engaged in any general solicitation within the meaning of Regulation D under the Securities Act and the Transfer complies with the
transfer restrictions applicable to beneficial interests in a Restricted Global Note or Restricted Definitive Notes and the requirements of the
exemption claimed, which certification is supported by (1) a certificate executed by the Transferee in the form of Exhibit D to the Indenture
and (2) if such Transfer is in respect of a principal amount of Notes at the time of transfer of less than $250,000, an Opinion of Counsel
provided by the Transferor or the Transferee (a copy of which the Transferor has attached to this certification), to the effect that such Transfer
is in compliance with the Securities Act. Upon consummation of the proposed transfer in accordance with the terms of the Indenture, the
transferred beneficial interest or Definitive Note will be subject to the restrictions on transfer enumerated in the Private Placement Legend
printed on the IAI Global Note and/or the Restricted Definitive Notes and in the Indenture and the Securities Act.

4.  Check if Transferee will take delivery of a beneficial interest in an Unrestricted Global Note or of an Unrestricted Definitive
Note.

(a)  Check if Transfer is pursuant to Rule 144. (i) The Transfer is being effected pursuant to and in accordance with Rule 144 under the
Securities Act and in compliance with the transfer restrictions contained in the Indenture and any applicable blue sky securities laws of any state of
the
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United States and (ii) the restrictions on transfer contained in the Indenture and the Private Placement Legend are not required in order to maintain
compliance with the Securities Act. Upon consummation of the proposed Transfer in accordance with the terms of the Indenture, the transferred
beneficial interest or Definitive Note will no longer be subject to the restrictions on transfer enumerated in the Private Placement Legend printed on
the Restricted Global Notes, on Restricted Definitive Notes and in the Indenture.

(b)  Check if Transfer is Pursuant to Regulation S. (i) The Transfer is being effected pursuant to and in accordance with Rule 903 or
Rule 904 under the Securities Act and in compliance with the transfer restrictions contained in the Indenture and any applicable blue sky securities
laws of any state of the United States and (ii) the restrictions on transfer contained in the Indenture and the Private Placement Legend are not
required in order to maintain compliance with the Securities Act. Upon consummation of the proposed Transfer in accordance with the terms of the
Indenture, the transferred beneficial interest or Definitive Note will no longer be subject to the restrictions on transfer enumerated in the Private
Placement Legend printed on the Restricted Global Notes, on Restricted Definitive Notes and in the Indenture.

(c)  Check if Transfer is Pursuant to Other Exemption. (i) The Transfer is being effected pursuant to and in compliance with an
exemption from the registration requirements of the Securities Act other than Rule 144, Rule 903 or Rule 904 and in compliance with the transfer
restrictions contained in the Indenture and any applicable blue sky securities laws of any State of the United States and (ii) the restrictions on
transfer contained in the Indenture and the Private Placement Legend are not required in order to maintain compliance with the Securities Act.
Upon consummation of the proposed Transfer in accordance with the terms of the Indenture, the transferred beneficial interest or Definitive Note
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will not be subject to the restrictions on transfer enumerated in the Private Placement Legend printed on the Restricted Global Notes or Restricted
Definitive Notes and in the Indenture.

This certificate and the statements contained herein are made for your benefit and the benefit of the Issuers.
 

 

 [Insert Name of Transferor]

By:  

 Name:
 Title:

Dated:                     
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ANNEX A TO CERTIFICATE OF TRANSFER
 

1. The Transferor owns and proposes to transfer the following:

[CHECK ONE OF (a) OR (b)]
 

 (a)  a beneficial interest in the:
 

 (i)  144A Global Note (CUSIP 09203Y AA9), or
 

 (ii)  Regulation S Global Note (CUSIP U0918C AA9), or
 

 (iii)  IAI Global Note (CUSIP 09203Y AB7); or
 

 (b)  a Restricted Definitive Note.
 

2. After the Transfer the Transferee will hold:

[CHECK ONE]
 

 (a)  a beneficial interest in the:
 

 (i)  144A Global Note (CUSIP 09203Y AA9), or
 

 (ii)  Regulation S Global Note (CUSIP U0918C AA9), or
 

 (iii)  IAI Global Note (CUSIP 09203Y AB7); or
 

 (iv)  Unrestricted Global Note (CUSIP 09203Y AC5); or
 

 (b)  a Restricted Definitive Note; or
 

 (c)  an Unrestricted Definitive Note,

in accordance with the terms of the Indenture.
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EXHIBIT C

FORM OF CERTIFICATE OF EXCHANGE

Black Elk Energy Offshore Operations, LLC
11451 Katy Freeway, Suite 500
Houston, TX 77079

[Registrar address block]

Re: 13.75% Senior Secured Notes due 2015 (CUSIP                     )

Reference is hereby made to the Indenture, dated as of November 23, 2010 (the “Indenture”), among Black Elk Energy Offshore Operations,
LLC, a Texas limited liability company (the “Company”), Black Elk Energy Finance Corp., a Texas corporation (the “Co-Issuer,” and together
with the Company, the “Issuers”), the Guarantors party thereto and The Bank of New York Mellon Trust Company, N.A., as Trustee. Capitalized
terms used but not defined herein shall have the meanings given to them in the Indenture.
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                                 , (the “Owner”) owns and proposes to exchange the Note[s] or interest in such Note[s] specified herein, in the principal
amount of $             in such Note[s] or interests (the “Exchange”). In connection with the Exchange, the Owner hereby certifies that:

1. Exchange of Restricted Definitive Notes or Beneficial Interests in a Restricted Global Note for Unrestricted Definitive Notes or
Beneficial Interests in an Unrestricted Global Note

(a)  Check if Exchange is from beneficial interest in a Restricted Global Note to beneficial interest in an Unrestricted Global Note.
In connection with the Exchange of the Owner’s beneficial interest in a Restricted Global Note for a beneficial interest in an Unrestricted Global
Note in an equal principal amount, the Owner hereby certifies (i) the beneficial interest is being acquired for the Owner’s own account without
transfer, (ii) such Exchange has been effected in compliance with the transfer restrictions applicable to the Global Notes and pursuant to and in
accordance with the Securities Act of 1933, as amended (the “Securities Act”), (iii) the restrictions on transfer contained in the Indenture and the
Private  Placement  Legend  are  not  required  in  order  to  maintain  compliance  with  the  Securities  Act  and  (iv)  the  beneficial  interest  in  an
Unrestricted Global Note is being acquired in compliance with any applicable blue sky securities laws of any state of the United States.

(b)  Check if Exchange is from beneficial interest in a Restricted Global Note to Unrestricted Definitive Note. In connection with the
Exchange of the Owner’s beneficial interest in a Restricted Global Note for an Unrestricted Definitive Note, the Owner hereby certifies (i) the
Definitive Note is being acquired for the Owner’s own account without transfer, (ii) such Exchange has been effected in compliance with the
transfer restrictions applicable to the Restricted Global Notes and pursuant to and in accordance with the Securities Act, (iii) the restrictions on
transfer contained in the Indenture and the Private Placement Legend are not required in order to maintain compliance with the Securities Act and
(iv) the Definitive Note is being acquired in compliance with any applicable blue sky securities laws of any state of the United States.

(c)  Check if Exchange is from Restricted Definitive Note to beneficial interest in an Unrestricted Global Note. In connection with
the Owner’s Exchange of a Restricted Definitive Note for a beneficial interest in an Unrestricted Global Note, the Owner hereby certifies (i) the
beneficial interest is being acquired for the Owner’s own account without transfer, (ii) such Exchange has been effected in compliance with the
transfer restrictions applicable to Restricted Definitive Notes and pursuant to and in accordance with the Securities Act, (iii) the restrictions on
transfer contained in the Indenture and the Private Placement Legend are not required in order to maintain compliance with the Securities Act and
(iv) the beneficial interest is being acquired in compliance with any applicable blue sky securities laws of any state of the United States.
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(d)  Check if Exchange is from Restricted Definitive Note to Unrestricted Definitive Note. In connection with the Owner’s Exchange
of a Restricted Definitive Note for an Unrestricted Definitive Note, the Owner hereby certifies (i) the Unrestricted Definitive Note is being
acquired for the Owner’s own account without transfer, (ii) such Exchange has been effected in compliance with the transfer restrictions applicable
to Restricted Definitive Notes and pursuant to and in accordance with the Securities Act, (iii) the restrictions on transfer contained in the Indenture
and the Private Placement Legend are not required in order to maintain compliance with the Securities Act and (iv) the Unrestricted Definitive
Note is being acquired in compliance with any applicable blue sky securities laws of any state of the United States.

2. Exchange of Restricted Definitive Notes or Beneficial Interests in Restricted Global Notes for Restricted Definitive Notes or
Beneficial Interests in Restricted Global Notes

(a)  Check if Exchange is from beneficial interest in a Restricted Global Note to Restricted Definitive Note. In connection with the
Exchange of the Owner’s beneficial interest in a Restricted Global Note for a Restricted Definitive Note with an equal principal amount, the
Owner hereby certifies that the Restricted Definitive Note is being acquired for the Owner’s own account without transfer. Upon consummation of
the proposed Exchange in accordance with the terms of the Indenture, the Restricted Definitive Note issued will continue to be subject to the
restrictions on transfer enumerated in the Private Placement Legend printed on the Restricted Definitive Note and in the Indenture and the
Securities Act.

(b)  Check if Exchange is from Restricted Definitive Note to beneficial interest in a Restricted Global Note. In connection with the
Exchange of the Owner’s Restricted Definitive Note for a beneficial interest in the [CHECK ONE]  144A Global Note,  Regulation S Global
Note,  IAI Global Note with an equal principal amount, the Owner hereby certifies (i) the beneficial interest is being acquired for the Owner’s
own account without transfer and (ii) such Exchange has been effected in compliance with the transfer restrictions applicable to the Restricted
Global Notes and pursuant to and in accordance with the Securities Act, and in compliance with any applicable blue sky securities laws of any
state of the United States. Upon consummation of the proposed Exchange in accordance with the terms of the Indenture, the beneficial interest
issued will be subject to the restrictions on transfer enumerated in the Private Placement Legend printed on the relevant Restricted Global Note and
in the Indenture and the Securities Act.

This certificate and the statements contained herein are made for your benefit and the benefit of the Issuers.
 

 

 [Insert Name of Transferor]

By:  

 Name:
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 Title:

Dated:                     
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EXHIBIT D

FORM OF CERTIFICATE FROM
ACQUIRING INSTITUTIONAL ACCREDITED INVESTOR

Black Elk Energy Offshore Operations, LLC
11451 Katy Freeway, Suite 500
Houston, TX 77079

[Registrar address block]

Re: 13.75% Senior Secured Notes due 2015

Reference is hereby made to the Indenture, dated as of November 23, 2010 (the “Indenture”), among Black Elk Energy Offshore Operations,
LLC, a Texas limited liability company (the “Company”), Black Elk Energy Finance Corp., a Texas corporation (the “Co-Issuer,” and together
with the Company, the “Issuers”), the Guarantors party thereto and The Bank of New York Mellon Trust Company, N.A., as Trustee. Capitalized
terms used but not defined herein shall have the meanings given to them in the Indenture.

In connection with our proposed purchase of $             aggregate principal amount of:

(a)  a beneficial interest in a Global Note, or

(b)  a Definitive Note,

we confirm that:
 

 1. we are an Institutional “Accredited Investor” within the meaning of Rule 501(a)(1), (2), (3) or (7) under the Securities Act of 1933, as
amended (the “Securities Act”);

 

 2. any purchase of Notes by us will be for our own account or the account of one or more other Institutional Accredited Investors as to
which we exercise sole investment discretion;

 

 

3. either (1) we are not, and will not transfer the Notes to, an entity holding “plan assets,” within the meaning of 29 C.F.R. 2510.3-101, of
any “employee benefit plan” within the meaning of Section 3(3) of the Employee Retirement Security Act of 1974, as amended
(“ERISA”) or any “plan” within the meaning of Section 4975 of the Internal Revenue Code of 1986, as amended (the “Code”) or (2) our
purchase and holding of the Notes will not result in a non-exempt prohibited transaction under ERISA or Section 4975 of the Code (or
any substantially similar applicable law);

 

 
4. we have such knowledge and experience in financial and business matters that we are capable of evaluating the merits and risks of

purchasing the Notes, and we and any accounts for which we are acting are able to bear the economic risks of an entire loss of our or
their investment in the Notes;

 

 
5. we are not acquiring the Notes with a view to any distribution thereof in a transaction that would violate the Securities Act or the

securities laws of any state of the U.S. or any other applicable jurisdiction; provided that the disposition of our property and the
property of any accounts for which we are acting as fiduciary shall remain at all times within our and their control;
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6. we have received a copy of the Offering Circular and acknowledge that we have had access to such financial and other information, and

have been afforded the opportunity to ask such questions of representatives of the Issuers and receive answers thereto, as we deem
necessary to verify the information contained in the Offering Circular; and

 

 7. we acknowledge that the Notes have not been registered under the Securities Act and that the Notes may not be offered ors old within
the U.S. or to, or for the benefit of, U.S. persons except as set forth below.

You and the Issuers are entitled to rely upon this letter and are irrevocably authorized to produce this letter or a copy hereof to any interested
party in any administrative or legal proceedings or official inquiry with respect to the matters covered hereby.
 

 

 [Insert Name of Accredited Investor]
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By:
 Name:
 Title:

Dated:                     
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EXHIBIT E

FORM OF NOTATION OF GUARANTEE

For value received, each Guarantor (which term includes any successor Person under the Indenture (as defined below)) agrees, subject to the
provisions in the Indenture dated as of November 23, 2010 (the “Indenture”) among Black Elk Energy Offshore Operations, LLC, a Texas limited
liability company, Black Elk Energy Finance Corp., a Texas corporation, the Guarantors party thereto and The Bank of New York Mellon Trust
Company, N.A., as trustee (in such capacity, the “Trustee”) and as collateral agent: (a) that the undersigned, jointly and severally with the other
Guarantors, fully, irrevocably, absolutely, and unconditionally guarantees to each Holder of Notes and the Trustee the prompt and complete
payment and performance when due, and no matter how the same shall become due, of all Guaranteed Obligations subject to any limitation set
forth therein; (b) that each reference in the Indenture to a “Guarantor” shall also mean and be a reference to the undersigned; (c) that the
obligations of the Guarantors to the Holders of Notes and to the Trustee pursuant to the Indenture are expressly set forth in Article 11 of the
Indenture, and reference is hereby made to the Indenture for the precise terms of the Guarantee; (d) to be bound by such provisions; and
(e) authorizes and directs the Trustee, on behalf of such Holder, to take such action as may be necessary or appropriate to effectuate such
provisions.

NEW YORK LAW TO GOVERN. THE INTERNAL LAW OF THE STATE OF NEW YORK SHALL GOVERN AND BE USED TO
CONSTRUE THIS NOTATION OF GUARANTEE.

Capitalized terms used but not defined herein have the meanings given to them in the Indenture.
 

[NAME OF GUARANTOR(S)]

By:   

 Name:
 Title:
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EXHIBIT F

[FORM OF SUPPLEMENTAL INDENTURE
TO BE DELIVERED BY SUBSEQUENT GUARANTORS]

THIS SUPPLEMENTAL INDENTURE (this “Supplemental Indenture”), dated as of                                 , 20__, is among                                  (the
“Guaranteeing Subsidiary”), a subsidiary of Black Elk Energy Offshore Operations, LLC (or its permitted successor), a Delaware limited liability
company (the “Company”), the Company, Black Elk Energy Finance Corp., a Delaware corporation (the “Co-Issuer” and, together with the
Company, the “Issuers”), the other Guarantors (as defined in the Indenture referred to herein) and The Bank of New York Mellon Trust Company,
N.A., as trustee under the Indenture referred to below (the “Trustee”).

W I T N E S S E T H

WHEREAS, the Issuers have heretofore executed and delivered to the Trustee an indenture (the “Indenture”), dated as of November 23,
2010 providing for the issuance of 13.75% Senior Secured Notes due 2015 (the “Notes”);

WHEREAS, the Indenture provides that under certain circumstances the Guaranteeing Subsidiary shall execute and deliver to the Trustee a
supplemental indenture pursuant to which the Guaranteeing Subsidiary shall unconditionally guarantee all of the Issuers’ Obligations under the
Notes and the Indenture on the terms and conditions set forth herein (the “Guarantee”); and

WHEREAS, pursuant to Section 9.01 of the Indenture, the Trustee is authorized to execute and deliver this Supplemental Indenture.

NOW, THEREFORE, in consideration of the foregoing and for other good and valuable consideration, the receipt of which is hereby
acknowledged, the Issuers, the Guaranteeing Subsidiary, the existing Guarantors and the Trustee mutually covenant and agree for the equal and
ratable benefit of the Holders of the Notes as follows:

Case 1:18-cv-10936-JSR   Document 157-5   Filed 01/24/19   Page 194 of 228



Indenture, dated as of November 23, 2010

http://www.sec.gov/Archives/edgar/data/1518908/000119312511139871/dex41.htm[11/7/2012 12:29:58 PM]

1. CAPITALIZED TERMS. Capitalized terms used herein without definition shall have the meanings assigned to them in the Indenture.

2. AGREEMENT TO GUARANTEE. The Guaranteeing Subsidiary hereby agrees to provide an unconditional Guarantee on the terms and
subject to the conditions set forth in the Indenture including but not limited to Article 11 thereof.

4. NO RECOURSE AGAINST OTHERS. No past, present or future director, officer, employee, incorporator, stockholder or agent of the
Guaranteeing Subsidiary, as such, shall have any liability for any obligations of the Guaranteeing Subsidiary under the Notes, its Guarantee, the
Indenture or this Supplemental Indenture or for any claim based on, in respect of, or by reason of, such obligations or their creation. Each Holder of
the Notes by accepting a Note waives and releases all such liability. The waiver and release are part of the consideration for issuance of the Notes.

5. NEW YORK LAW TO GOVERN. THE LAWS OF THE STATE OF NEW YORK SHALL GOVERN AND BE USED TO CONSTRUE
THIS SUPPLEMENTAL INDENTURE.

6. COUNTERPARTS. The parties may sign any number of copies of this Supplemental Indenture. Each signed copy shall be an original, but all
of them together represent the same agreement.
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7. EFFECT OF HEADINGS. The Section headings herein are for convenience only and shall not affect the construction hereof.

8. THE TRUSTEE. The Trustee shall not be responsible in any manner whatsoever for or in respect of the validity or sufficiency of this
Supplemental Indenture or for or in respect of the recitals contained herein, all of which recitals are made solely by the Guaranteeing Subsidiary
and the Issuers.
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IN WITNESS WHEREOF, the parties hereto have caused this Supplemental Indenture to be duly executed and attested, all as of the date first
above written.

Dated:                     , 20    
 

[GUARANTEEING SUBSIDIARY]

By:  

 Name:
 Title:

BLACK ELK ENERGY OFFSHORE OPERATIONS, LLC

By:  

 Name:
 Title:

BLACK ELK ENERGY FINANCE CORP.

By:  

 Name:
 Title:

[EXISTING GUARANTORS]

By:  

 Name:
 Title:

THE BANK OF NEW YORK MELLON TRUST COMPANY,
N.A., as Trustee

By:  

 Authorized Signatory
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To: Murray Huberfeld[mhuberfeld@platinumlp.com]
From: fabrice
Sent: Mon 2/4/2013 6:09:15 PM
Subject: Re:

I am coming back to paris tomorrow afternoon I will look and tell you asap
sent by Blackberry

From: Murray Huberfeld <mhuberfeld@platinumlp.com>
Date: Mon, 4 Feb 2013 16:52:37 +0000
To: 'f.harari@ifrah.fr'<f.harari@ifrah.fr>
Subject: Re:

Check out the black elk deal I sent u 
Great interest rate plus shares as upside 
We are moving ahead on the deal. If u want to speak to david levy he can take you thru the deal. 14 months 
Let me know how much I should hold for you as it is going to move quickly 

 
From: fabrice [mailto:f.harari@ifrah.fr] 
Sent: Sunday, February 03, 2013 12:08 PM
To: Murray Huberfeld 
Subject: Re: 
 
I don't know yet
sent by Blackberry

From: Murray Huberfeld <mhuberfeld@platinumlp.com>
Date: Sun, 3 Feb 2013 17:06:35 +0000
To: 'f.harari@ifrah.fr'<f.harari@ifrah.fr>
Subject: Re:

Thx u. When are u in NY next ? 

----- Original Message -----
From: Ifrah [mailto:f.harari@ifrah.fr]
Sent: Sunday, February 03, 2013 12:04 PM
To: Murray Huberfeld
Subject: Re: 

Oh wowww sorry to Hear that I wish you a refoua chelema bekarov

Envoyé de mon iPhone

Le 1 févr. 2013 à 17:17, Murray Huberfeld <mhuberfeld@platinumlp.com> a écrit :

> Dear fabrice 
> 
> Unfortunately this past shabbos walking into shul I slipped on the wet floor and had to have surgery for torn quadricep 
tendon . 
> Recovery is not short. 
> Life is what it is . 
> 
> While I am in the hospital I am still working. 
> 
> Just got home for shabbos 
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> 
> I wanted to show you the latest project we are working on and thought it may be an opportunity for you ..
> 
> As you know once in a while we raise money for a deal specific company outside of the regular funds . 
> 
> We are working on a "one off deal" for black elk oil and gas company 
> Terms - 
> $95 million raise 
> 16% interest net to investor Interest paid quarterly 
> Plus 40k shares per million invested (valued at $3- $6 per share )120k - 240k equity kicker 
> Money being used to fund additional drilling program 
> 14 month term
> interest goes to 36 percent if not payed on time 
> Rolling Closings beginning Feb 1 - March 1 
> 
> 
> All the best 
> Murray 
> 
> I will send u term sheet and company presentation as a separate e mail 
> David Levy is available to answer any questions about the deal , collateral and the company . 
> THIS E-MAIL IS FOR THE SOLE USE OF THE INTENDED
> RECIPIENT(S) AND MAY CONTAIN CONFIDENTIAL AND
> PRIVILEGED INFORMATION.
> 
> ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR
> DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT THE
> INTENDED RECIPIENT, PLEASE CONTACT THE SENDER
> BY REPLY E-MAIL AND DESTROY ALL COPIES
> OF THE ORIGINAL E-MAIL.
> 
> 
> 
> 
THIS E-MAIL IS FOR THE SOLE USE OF THE INTENDED
RECIPIENT(S) AND MAY CONTAIN CONFIDENTIAL AND
PRIVILEGED INFORMATION.

ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT THE
INTENDED RECIPIENT, PLEASE CONTACT THE SENDER
BY REPLY E-MAIL AND DESTROY ALL COPIES
OF THE ORIGINAL E-MAIL.

THIS E-MAIL IS FOR THE SOLE USE OF THE INTENDED
RECIPIENT(S) AND MAY CONTAIN CONFIDENTIAL AND
PRIVILEGED INFORMATION.

ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT THE
INTENDED RECIPIENT, PLEASE CONTACT THE SENDER
BY REPLY E-MAIL AND DESTROY ALL COPIES
OF THE ORIGINAL E-MAIL.
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To: David Levy[dlevy@platinumlp.com]
From: Murray Huberfeld
Sent: Wed 2/20/2013 1:03:26 PM
Subject: Re: Fwd: RE: RE:

Wait 
Sent via BlackBerry by AT&T

-----Original Message-----
From: David Levy <dlevy@platinumlp.com>
Date: Wed, 20 Feb 2013 13:03:03 
To: Murray Huberfeld<huberfeld@gmail.com>
Subject: Fwd: RE: RE:

How should I respond?

Sent from my iPad

Begin forwarded message:

From: Fabrice Harari <f.harari@ifrah.fr<mailto:f.harari@ifrah.fr>>
Date: February 20, 2013 8:01:53 AM EST
To: David Levy <dlevy@platinumlp.com<mailto:dlevy@platinumlp.com>>
Cc: Murray Huberfeld <huberfeld@gmail.com<mailto:huberfeld@gmail.com>>
Subject: RE: RE:

Dear David,

My team and I are currently in a turmoil working on a closing for our main
pharma business. I cannot tell you precisely when we can review the
opportunity.
Don’t wait for us we don't want to hold yourselves for us.

-----Message d'origine-----
De : David Levy [mailto:dlevy@platinumlp.com]
Envoyé : mercredi 20 février 2013 07:10
À : Fabrice Harari
Cc : Murray Huberfeld
Objet : Re: RE:

Fabrice, is there a time that we can follow up and discuss the ppbe
investment?

David

Sent from my iPad

On Feb 14, 2013, at 9:00 AM, "Fabrice Harari" <f.harari@ifrah.fr<mailto:f.harari@ifrah.fr>> wrote:

Hello David,

We didn't call yet because Michael is sick in bed with the flu, I
didn't have the possibility to discuss with him.
We should revert to you asap.

Best Regards

Fabrice

-----Message d'origine-----
De : David Levy [mailto:dlevy@platinumlp.com] Envoyé : lundi 11
février 2013 17:45 À : 'Fabrice HARARI'
Cc : Murray Huberfeld
Objet : RE:

Fabrice,

I wanted to follow up with you today to see if you had any questions
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regarding the black elk investment. I am available for a call at any
time please let me know how you would like to proceed. My cell number
is 516
319 1555

-----Original Message-----
From: Murray Huberfeld [mailto:huberfeld@gmail.com]
Sent: Thursday, February 07, 2013 10:54 AM
To: Fabrice HARARI
Cc: David Levy
Subject:

dlevy@platinumlp.com<mailto:dlevy@platinumlp.com>
Cell -

David -
I had a call today with fabrice. Harari regarding black elk.
I told him to reach out to u   next week with any questions or concerns

Please respond to him and give him any information he requires .
Fabrice is an important client as well as a close friend .

I told him that u will be in London on Feb 12 in case he or someone
from his team will be there as well Thx Murray Sent via BlackBerry by
AT&T THIS E-MAIL IS FOR THE SOLE USE OF THE INTENDED
RECIPIENT(S) AND MAY CONTAIN CONFIDENTIAL AND PRIVILEGED INFORMATION.

ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR DISTRIBUTION IS
PROHIBITED. IF YOU ARE NOT THE INTENDED RECIPIENT, PLEASE CONTACT THE
SENDER BY REPLY E-MAIL AND DESTROY ALL COPIES OF THE ORIGINAL E-MAIL.
THIS E-MAIL IS FOR THE SOLE USE OF THE INTENDED
RECIPIENT(S) AND MAY CONTAIN CONFIDENTIAL AND PRIVILEGED INFORMATION.

ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR DISTRIBUTION IS PROHIBITED. IF
YOU ARE NOT THE INTENDED RECIPIENT, PLEASE CONTACT THE SENDER BY REPLY
E-MAIL AND DESTROY ALL COPIES OF THE ORIGINAL E-MAIL.

THIS E-MAIL IS FOR THE SOLE USE OF THE INTENDED
RECIPIENT(S) AND MAY CONTAIN CONFIDENTIAL AND
PRIVILEGED INFORMATION.

ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT THE
INTENDED RECIPIENT, PLEASE CONTACT THE SENDER
BY REPLY E-MAIL AND DESTROY ALL COPIES
OF THE ORIGINAL E-MAIL.
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!"#$%&'(&)'*+%*+,&-*.%/&+'&01*"*21"$&3+"+%4%*+,& )56!-7859:&87!;&9;<59=-8<&079>59=?@77A-8<&3!5!;B;8!3CDEF&GHHIJK&LMNOPQ&OH&ROPS&TUVW&XQDEF&YROPS&TUVWZ[&\OHQJEHF&]OP̂JP_VKOÒEHa&FQJQMSMHQF&QDJQ&JPM&FIbcM\Q&QO&J&HISbMP&O]&PEF̀FJH_&IH\MPQJEHQEMFd&SJHe&O]&̂DE\D&JPM&bMeOH_&OIP&\OHQPOKf&GKK&FQJQMSMHQFd&OQDMP&QDJH&FQJQMSMHQF&O]&DEFQOPE\JK&]J\Q&EH\KI_M_&EH&QDEF&ROPSTUVWd&PMaJP_EHa&OIP&FQPJQMaed&]IQIPM&ONMPJQEOHFd&]EHJH\EJK&NOFEQEOHd&MFQESJQM_&PMgMHIMF&JH_&KOFFMFd&NPOcM\QM_&\OFQFd&NPOFNM\QFd&NKJHF&JH_ObcM\QEgMF&O]&SJHJaMSMHQ&JPM&]OP̂JP_VKOÒEHa&FQJQMSMHQFf&hDMH&IFM_&EH&QDEF&ROPS&TUVWd&QDM&̂OP_F&Y\OIK_dZ&YbMKEMgMdZ&YJHQE\ENJQMdZYEHQMH_dZ&YMFQESJQMdZ&YMiNM\QdZ&YSJedZ&Y\OHQEHIMdZ&YNPM_E\QdZ&YNOQMHQEJKdZ&YNPOcM\QZ&JH_&FESEKJP&MiNPMFFEOHF&JPM&EHQMH_M_&QO&E_MHQE]e]OP̂JP_VKOÒEHa&FQJQMSMHQFd&JKQDOIaD&HOQ&JKK&]OP̂JP_VKOÒEHa&FQJQMSMHQF&\OHQJEH&FI\D&E_MHQE]eEHa&̂OP_Ff&ROP̂JP_VKOÒEHa&FQJQMSMHQFSJe&EH\KI_M&FQJQMSMHQF&QDJQ&PMKJQM&QOd&JSOHa&OQDMP&QDEHaFd&OIPjk REHJH\EJK&_JQJd&EH\KI_EHa&NPO_I\QEOHd&\OFQFd&PMgMHIMF&JH_&ONMPJQEHa&EH\OSMlk RIQIPM&]EHJH\EJK&JH_&ONMPJQEHa&NMP]OPSJH\M&JH_&PMFIKQFlk mIFEHMFF&FQPJQMae&JH_&bI_aMQFlk nJP̀MQ&NPE\MFlk oiNM\QM_&NKIaaEHa&JH_&JbJH_OHSMHQ&ObKEaJQEOHF&JH_&OQDMP&MiNM\QM_&JFFMQ&PMQEPMSMHQ&ObKEaJQEOHFlk CM\DHOKOaelk REHJH\EJK&FQPJQMaelk GSOIHQd&HJQIPM&JH_&QESEHa&O]&\JNEQJK&MiNMH_EQIPMFlk pPEKKEHa&O]&̂MKKF&JH_&QDM&JHQE\ENJQM_&PMFIKQF&QDMPMO]lk qEK&JH_&HJQIPJK&aJF&PMFMPgMFlk CESEHa&JH_&JSOIHQ&O]&]IQIPM&NPO_I\QEOH&O]&OEK&JH_&HJQIPJK&aJFlk rOSNMQEQEOH&JH_&aOgMPHSMHQ&PMaIKJQEOHFlk qNMPJQEHa&\OFQF&JH_&OQDMP&MiNMHFMFlk rJFD&]KÔ&JH_&JHQE\ENJQM_&KEsIE_EQelk tPOFNM\Q&_MgMKONSMHQlk tPONMPQe&J\sIEFEQEOHF&JH_&FJKMFl&JH_k tKJHFd&]OPM\JFQFd&ObcM\QEgMFd&MiNM\QJQEOHF&JH_&EHQMHQEOHFfCDMFM&]OP̂JP_VKOÒEHa&FQJQMSMHQF&JPM&bJFM_&OH&OIP&\IPPMHQ&MiNM\QJQEOHF&JH_&JFFISNQEOHF&JbOIQ&]IQIPM&MgMHQF&JH_&QDMEP&NOQMHQEJKM]]M\Q&OH&IFf&hDEKM&SJHJaMSMHQ&bMKEMgMF&QDJQ&QDMFM&]OP̂JP_VKOÒEHa&FQJQMSMHQF&JPM&PMJFOHJbKM&JF&JH_&̂DMH&SJ_Md&QDMPM&\JH&bM&HOJFFIPJH\M&QDJQ&]IQIPM&_MgMKONSMHQF&J]]M\QEHa&IF&̂EKK&bM&QDOFM&QDJQ&̂M&JHQE\ENJQMf&GKK&\OSSMHQF&\OH\MPHEHa&OIP&MiNM\QJQEOHF&]OP&]IQIPMPMgMHIMF&JH_&ONMPJQEHa&PMFIKQF&JPM&bJFM_&OH&OIP&]OPM\JFQF&]OP&OIP&MiEFQEHa&ONMPJQEOHF&JH_&_O&HOQ&EH\KI_M&QDM&NOQMHQEJK&ESNJ\Q&O]&JHe]IQIPM&J\sIEFEQEOHFf&qIP&]OP̂JP_VKOÒEHa&FQJQMSMHQF&EHgOKgM&FEaHE]E\JHQ&PEF̀F&JH_&IH\MPQJEHQEMF&XFOSM&O]&̂DE\D&JPM&bMeOH_&OIP&\OHQPOK[JH_&JFFISNQEOHF&QDJQ&\OIK_&\JIFM&J\QIJK&PMFIKQF&QO&_E]]MP&SJQMPEJKKe&]POS&OIP&DEFQOPE\JK&MiNMPEMH\M&JH_&OIP&NPMFMHQ&MiNM\QJQEOHF&OPNPOcM\QEOHFf&WHÔH&SJQMPEJK&]J\QOPF&QDJQ&\OIK_&\JIFM&OIP&J\QIJK&PMFIKQF&QO&_E]]MP&]POS&QDOFM&EH&QDM&]OP̂JP_VKOÒEHa&FQJQMSMHQF&JPM&QDOFM_MF\PEbM_&EH&YuQMS&TGf&LEF̀&RJ\QOPFfZLMJ_MPF&JPM&\JIQEOHM_&HOQ&QO&NKJ\M&IH_IM&PMKEJH\M&OH&]OP̂JP_VKOÒEHa&FQJQMSMHQFd&̂DE\D&FNMJ̀&OHKe&JF&O]&QDM&_JQM&O]&QDEF&ROPSTUVWf&hM&IH_MPQJ̀M&HO&PMFNOHFEbEKEQe&QO&NIbKE\Ke&PMKMJFM&QDM&PMFIKQF&O]&JHe&PMgEFEOHF&O]&OIP&]OP̂JP_VKOÒEHa&FQJQMSMHQF&J]QMP&QDM&_JQMQDMe&JPM&SJ_MfvDOIK_&OHM&OP&SOPM&O]&QDM&PEF̀F&OP&IH\MPQJEHQEMF&_MF\PEbM_&EH&QDEF&ROPS&TUVW&O\\IPd&OP&FDOIK_&IH_MPKeEHa&JFFISNQEOHF&NPOgMEH\OPPM\Qd&OIP&J\QIJK&PMFIKQF&JH_&NKJHF&\OIK_&_E]]MP&SJQMPEJKKe&]POS&QDOFM&MiNPMFFM_&EH&JHe&]OP̂JP_VKOÒEHa&FQJQMSMHQfGKK&]OP̂JP_VKOÒEHa&FQJQMSMHQFd&MiNPMFFM_&OP&ESNKEM_d&EH\KI_M_&EH&QDEF&ROPS&TUVW&JPM&MiNPMFFKe&sIJKE]EM_&EH&QDMEP&MHQEPMQe&be&QDEF\JIQEOHJPe&FQJQMSMHQf&CDEF&\JIQEOHJPe&FQJQMSMHQ&FDOIK_&JKFO&bM&\OHFE_MPM_&EH&\OHHM\QEOH&̂EQD&JHe&FIbFMsIMHQ&̂PEQQMH&OP&OPJK&]OP̂JP_VKOÒEHa&FQJQMSMHQF&QDJQ&̂M&OP&NMPFOHF&J\QEHa&OH&OIP&bMDJK]&SJe&EFFIMf;/2%w+&",&x%yz1x%.&#{&$"|}&|%&z*.%x+"~%&*'&'#$1�"+1'*,&+'&zw."+%}&x%�1,%&'x&x%$%",%&"*{&x%�1,1'*,&+'&"*{&('x|"x.?$''~1*�,+"+%4%*+,&+'&x%($%2+&%�%*+,&'x&21x2z4,+"*2%,&'22zxx1*�&"(+%x&+�%&."+%&'*&|�12�&,z2�&,+"+%4%*+&1,&4".%&'x&+'&x%($%2+&+�%'22zxx%*2%&'(&z*"*+121w"+%.&%�%*+,�&8%|&("2+'x,&%4%x�%&(x'4&+14%&+'&+14%}&"*.&1+&1,&*'+&w',,1#$%&('x&z,&+'&wx%.12+&"$$&'(&+�%,%("2+'x,�&0zx+�%x}&|%&2"**'+&",,%,,&+�%&14w"2+&'(&%"2�&,z2�&("2+'x&'*&'zx&#z,1*%,,&'x&+�%&%/+%*+&+'&|�12�&"*{&("2+'x,}&'x2'4#1*"+1'*&'(&("2+'x,}&4"{&2"z,%&"2+z"$&x%,z$+,&+'&#%&4"+%x1"$${&.1((%x%*+&(x'4&+�',%&2'*+"1*%.&1*&"*{&('x|"x.?$''~1*�,+"+%4%*+�&
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To: Daniel Small[dsmall@platinumlp.com]
From: David Levy
Sent: Tue 7/15/2014 6:29:44 PM
Subject: FW: RE: 

 
 
From: David Levy 

Sent: Sunday, July 13, 2014 7:06 PM
To: John Hoffman
Cc: Mark Nordlicht
Subject: Re: RE:

 
As we discussed please pull back the letter on Jeff. IBM flexible tonight or tomorrow am to speak to you regarding art. 

Sent from my iPhone
On Jul 13, 2014, at 6:40 PM, "John Hoffman" <jhoffman@blackelkenergy.com> wrote:

Please let's talk about a time to talk to Art.  
 
Also I need an email please from you telling me to reverse / over-ride my decision on firing Jeff. Then I will honor your 
demand. 
 
Talk in the morning. 
 
Best

John
On Jul 11, 2014, at 4:47 PM, "David Levy" <dlevy@beechwood.com> wrote:

Sounds good.  please call when you can. Thanks
 
From: John Hoffman [mailto:jhoffman@blackelkenergy.com] 

Sent: Friday, July 11, 2014 5:46 PM
To: David Levy
Subject: RE:

 
Got him to back off and talk to you on Monday….. being reasonable.
 
From: David Levy [mailto:dlevy@beechwood.com] 

Sent: Friday, July 11, 2014 4:45 PM
To: John Hoffman
Subject: RE:

 
We said we would speak about art 1st what’s happening with him please be careful as he has threatened 
litigation against the company
 
From: John Hoffman [mailto:jhoffman@blackelkenergy.com] 

Sent: Friday, July 11, 2014 5:36 PM
To: David Levy
Subject: Re:

 
As soon as done with Art will call

John
On Jul 11, 2014, at 4:32 PM, "David Levy" <dlevy@beechwood.com> wrote:

John did you have a chance to put the numbers together for me. I would like to see them 
before anything goes out to anyone as we discussed. Just tried you please call when you 
can
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Beechwood | DDavid Levy
1370 Avenue of the Americas, 32nd Floor, New York, NY 10019

tel: (646) 356-1616 | fax: (212) 260-5051 |cell: (516) 319-1555  

DLevy@beechwood.com  

 
 
CONFIDENTIALITY NOTE: The information contained in this email message may 
be legally privileged and confidential information intended only for the use of the 
individual or entity to whom it is addressed. If the reader of this message is not the 
intended recipient, you are hereby notified that any dissemination, distribution or 
copy of this message is strictly prohibited. If you have received this email in error, 
please immediately delete the message. Thank you.

CONFIDENTIALITY NOTE: The information contained in this email message may be legally 
privileged and confidential information intended only for the use of the individual or entity to 
whom it is addressed. If the reader of this message is not the intended recipient, you are hereby 
notified that any dissemination, distribution or copy of this message is strictly prohibited. If you 
have received this email in error, please immediately delete the message. Thank you.
CONFIDENTIALITY NOTE: The information contained in this email message may be legally 
privileged and confidential information intended only for the use of the individual or entity to 
whom it is addressed. If the reader of this message is not the intended recipient, you are hereby 
notified that any dissemination, distribution or copy of this message is strictly prohibited. If you 
have received this email in error, please immediately delete the message. Thank you.

CONFIDENTIALITY NOTE: The information contained in this email message may be legally privileged and 
confidential information intended only for the use of the individual or entity to whom it is addressed. If the reader of this 
message is not the intended recipient, you are hereby notified that any dissemination, distribution or copy of this message 
is strictly prohibited. If you have received this email in error, please immediately delete the message. Thank you.
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To: David Levy[dlevy@platinumlp.com]
Cc: Daniel Small[dsmall@platinumlp.com]
From: Mark Nordlicht
Sent: Mon 8/18/2014 1:59:45 PM
Subject: FW: notes to david regarding equity deal

I do want to treat Jeff well and recognize renassaince transaction. At same time, I want to transition him out of Freedom 
petroleum/black elk as soon as possible and get him back at freedom wells. He can also be special utility person we can use in all 
kinds of restructuring business. I don’t see him at black elk though and obviously I don’t appreciate him saying our equity isn’t 
worth anything. It goes without saying that anyone who says that cannot remain in leadership capacity , not that he had right 
temperament or expertise to do it anyhow. Lets make that clear as part of the package.
 
From: Jeffrey Shulse [mailto:jshulse314@outlook.com] 

Sent: Monday, August 18, 2014 6:12 AM
To: Daniel Small; David Levy; Mark Nordlicht
Subject: RE: notes to david regarding equity deal
 
I don't mean to keep bugging everyone, but it has been another month and a lot has been accomplished ... As I said in 
my July 22nd note and previous notes before that, my intention is not to make a crazy ask, but rather looking for an 
acknowledgement that closing Renaissance and paying preferred is the big liquidity event at Black Elk for quite 
sometime.   It definitely means the common equity is worth zero, and so while I am interested in equity incentive going 
forward, I don't think that alone is the only incentive that is fair given where we are at. 

I had the benefit of everyone at Platinum, but there was no chance John, Art and Joe were going to get you the result at 
Renaissance that I did, and there was little chance anyone other than me was going to step into this mess, put up with 
the enormous pile of crap john and his team dealt out, get fired several times, and still work long hours to make 
everything happen.

Given the significant payments made in the past to John and James for closing public debt ( which I'm guessing was really 
sourced by Platinum), given the significant payments given to Joe Matthews to close terrible deals, and given the likely 
departure payments to John and Art and others who are responsible for this mess, I am just looking for something fair 
and consistent with the significant value I have brought from increased Renaissance proceeds over Talos, the $2 million 
in debt reduction from Wood Group and Hercules (with more coming), the P&A deal with Merit, bond collateral 
restructuring, Fieldwood transaction, etc.

I would respectfully ask that we make this a priority this week so I know where I stand

From: jshulse314@outlook.com
To: dsmall@platinumlp.com
Subject: notes to david regarding equity deal
Date: Tue, 22 Jul 2014 16:52:25 +0000

Dan,
 
Attached is two of the emails I sent to David over the past 6 months … I cant find the one from January when I started … 
My intention is not to make some crazy ask … I am flexible with how we structure this, my only requirement is that I am 
aligned with Platinum and it seems to me that has to include something around the debt as well as the equity.
 
I will say that some of this is all sort of happening all at once which might come off as a big ask, but I can say I have been 
consistent from the beginning and it is just timing.  A couple of percentage points around debt and a reasonable equity 
percentage seems to me to be reasonable given the amount of work, the difficult environment, the risk of getting all this 
accomplished, etc.  I don't think I am asking for double digit ownership and I certainly would like to think I deserve as 
much to fix it as the people who screwed it up are getting.
 
David assured me when I took this position that we are all going to make a lot of money and with this Renaissance deal 
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it seems to me that this is the liquidity event remaining for Black Elk and certainly for Platinum around the preferreds … I 
am going to work as hard as I can to see that there is value to the equity but I hope you agree it is highly highly 
speculative … this is the bite at the apple in the coming months so just looking for something fair.
 
Look forward to your thoughts
 
Sent from Windows Mail
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To: Saurabh Shah[SShah@platinumlp.com]; 'Momborquette, David'[David.Momborquette@srz.com]
From: David Ottensoser
Sent: Tue 3/3/2015 10:29:35 PM
Subject: FW: U1247575 Platinum Partners Liquid Opportunity Master Fund 

 
 
From: David Ottensoser 

Sent: Tuesday, March 03, 2015 5:28 PM
To: 'Randy Katzenstein'
Cc: Alice Rooney
Subject: RE: U1247575 Platinum Partners Liquid Opportunity Master Fund

 
Randy –

 
We wanted to reply to the February 17, 2015 inquiry that you forwarded to us from Interactive Brokers regarding a December 15, 
2014 trade in certain high yield bonds issued by Black Elk. Based on our review of the circumstances underlying the trade, our 
understanding is that the sale was made from an account belonging to the wife of David Steinberg, an employee of Platinum 
Partners. We understand that Mr. Steinberg had trading authority over that account. Mr. Steinberg bought Black Elk high yield bonds 
for Platinum Partners Liquid Opportunity Master Fund LP on December 15, 2014. Mr. Steinberg had trading authority over the fund 
account. Platinum Partners was in the market at various times during that month to purchase Black Elk high yield bonds.
 
We understand how this trade could raise questions and therefore are in the process of reviewing and revising our internal policies 
and procedures.
 
We also appreciate your getting an extension of the reply deadline on our behalf from Interactive Brokers.

 
David Ottensoser
Chief Compliance Officer
 
 
 
From: Randy Katzenstein [mailto:randy@obexgroup.com] 

Sent: Tuesday, February 17, 2015 5:33 PM
To: David Ottensoser
Cc: Alice Rooney
Subject: FW: U1247575 Platinum Partners Liquid Opportunity Master Fund

 
Hi David:
 
OBEX has been asked by our clearing firm, Interactive Brokers, to send PPLO the attached message regarding some 
trading PPLO did in December and obtain a written response to the inquiry.  I spoke with Mark Misch, the compliance 
analyst who explained why this is on their radar.  It appears that when PPLO bought 10 Black Elk bonds, I believe by 
David Steinberg, Interactive Brokers tracked the other side of the trade originating from the same IP address.   Please 
note, PPLO has an account at IB which was introduced by OBEX Securities.  The buy was entered directly to Interactive 
by PPLO.  The transaction in question did not get handled by OBEX.  The other account, Rachel Steinberg who sold the 
bonds, was not opened by OBEX and is not under OBEX’s purview.
 
As stated in the attachment, Interactive is looking for the details of the trades to review the circumstance.  
 
Please offer an explanation for Interactive Brokers and forward to my attention.
 
Best regards,
 
 
Randy Katzenstein
President & CEO
OBEX Group LLC
 
Tel:     914-833-1800
Fax:    914-833-8903
randy@obexgroup.com
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From: Ellen Winston-Repp [mailto:ewinston@interactivebrokers.com] 
Sent: Tuesday, February 17, 2015 12:04 PM
To: Alice M. Rooney
Cc: Randy Katzenstein
Subject: U1247575 Platinum Partners Liquid Opportunity Master Fund 

 
Hi Alice,
 
IB’s Compliance dept has asked me to contact OBEX Securities regarding one of its clients, U1247575 Platinum Partners Liquid 
Opportunity Master Fund account, which has recently appeared on one of IB’s surveillance reports.
 
I am sending you this email because a written notice needs to be sent your client which I have attached.
 
Regards, Ellen
_______________________________________________
Ellen Winston-Repp | Institutional Sales
Interactive Brokers LLC | 8 Greenwich Office Park, Greenwich, CT 06831
(203) 618-8002 (O) 203-273-5872 (M)
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To: Nicholas Marzella (nmarzella@platinumlp.com)[nmarzella@platinumlp.com]
Cc: Israel Wallach (iwallach@beechwoodreinsurance.com)[iwallach@beechwoodreinsurance.com]; David Shirreffs 
(dshirreffs@beechwoodreinsurance.com)[dshirreffs@beechwoodreinsurance.com]
From: Mark Nordlicht
Sent: Mon 6/23/2014 5:13:41 PM

I want to move/sell  10 million of black elk bonds to bbil the nomura account. Please take care of it today.
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To: David Steinberg <DSteinberg@platinumlp.com>[DSteinberg@platinumlp.com]; Nicholas Marzella 
<nmarzella@platinumlp.com>[nmarzella@platinumlp.com]
Cc: Wallach Israel <iwallach@beechwoodreinsurance.com>[iwallach@beechwoodreinsurance.com]
From: Mark Nordlicht <mnordlicht@platinumlp.com>
Sent: Tue 5/13/2014 6:02:11 PM

David, nick- beechwood is buying 8 million black elk from PPVA. What is best
way to cross? Can we do it today please?

Sent from my iPad
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To: Nicholas Marzella <nmarzella@platinumlp.com>[nmarzella@platinumlp.com]
Cc: Israel Wallach (iwallach@beechwoodreinsurance.com) 
<iwallach@beechwoodreinsurance.com>[iwallach@beechwoodreinsurance.com]
From: Mark Nordlicht <mnordlicht@platinumlp.com>
Sent: Tue 7/1/2014 7:38:26 PM

How much black elk bonds still at nomura ppva? 7 million? Trade them over to bbil ship please. Thx
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UNANIMOUS WRITTEN CONSENT Of Tiffi MANAGERS Of 
BLACK ELK ENERGY OFFSHORE OPERATIONS, LLC 

July 14. 2014 

Pursuant to the provisions of Sections 6.201 and 101.359 of the Texas Business 
Organizations Code and the Second Amended and Restated Limited Liability Company 
Operating Agreement dated as of July 13, 2009. as amended on August 19. 2010. May 31. 2011. 
January 25. 2013. February 12, 2013. April 9, 2013. and May 3, 2013, of Black Elk Energy 
Offshore Operations. LLC. a Texas limited liability company (the .. Company'"), the undersigned 
persons. being all of the Managers of the Company. express!) including the Platinum Manager, 
sign this instrument, or a counterpart hereof. to evidence their consent to the Resolutions set 
forth below. with the same force and effect a.~ if such Resolutions were adopted by the required 
vote at a duly called meeting of the Managers. 

WHEREAS. the Company, Black Elk Energy Finance Corp. ("'BEEFC"), Black Elk 
Energy Land Operations. LLC (the .. G11ara11tor'") and The Bank of New York Mellon Trust 
Company. N.A., as Trustee and Collateral Agent (the "'Tm~·tee""). are parties to that certain 
Indenture. dated as of November 23, 20 I 0. as supplemented by the First Supplemental Indenture 
dated as of May 31. 2011 (the .. /11de11t11re"), pursuant to which the Issuers have issued 
$150.000.000 in aggregate principal amount of 13.75% Senior Secured Notes due 2015 (the 
··Notes"'): 

WHEREAS. the Company has entered into a Purchase and Sale Agreement with 
Renaissance Offshore, LLC for the sale of selected oi l and gas properties (the .. Re11aissa11ce 
Safe"'): 

WHEREAS. it has been proposed that the Company authorize (i) the use of the net 
proceeds of the Kena1ssance Sale 10 conduct a full or partial offer lo purchase (the .. Offer'") for 
cash outs1anding Notes of the Compru1y at a purchase price equal to $ 1.000 per $1,000 principal 
amount of the Notes and (ii) a solicitation of consents (the .. Solicitatio11") to the adoption of 
certain an1endments to the lndcnture. pursuant to the Offer to Purchase and Consent Solicitation 
Statement (the .. Stllteme11f"), in substantially the fonn provided 10 the Managers; 

WHEREAS. it has been proposed that, upon receipt of sufficient consents pursuant to 
the Statement. the Company execute and deliver a Second Supplemental Indenture lo the 
Indenture among the Company, BFEFC and the Guarantor (the .. S11ppleme11tal l11de11ture .. ). in 
substantially the fom1 provided 10 the Managers; 

\'VHEREAS. the Supplemental Indenture will modify and amend the Indenture to. 
among other things, enable the Company to use the net proceeds of the Renaissance Sale 10 

consummate the Offer and 10 use any remaining proceeds from the Renaissance Sale 10 purchase 
preferred equity issued by the Company; 

NOW, THEREFORE, BE IT RESOLVED. that the fonn, tenns and provisions of the 
Supplemental Indenture be. and hereby are. in all respects authorized and approved. in 
substantially the fonn provided to the Managers: 
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RESOLVED FURTHER, that the OtTer and the Solicitation arc hereby authorized and 
approved. and that any officer of the Company (each an .. A uthorized Officer"" and collectively. 
the ··Authorized Officers"") be, and hereby is. authorized and directed. in the name and on behalf 
of the Company. to cause the Company to conduct the Offer and the Solicitation and to fix and 
detennine the specific tenns relating to the Offer and the Solicitation. such determination to be 
conclusively evidenced by the delivery on behalf of the Company of the Tender Documents (as 
defined below): 

RESO LVED FURTHER. that each Authorized Officer is hereby authorized. in the 
name and on behalf of the Company. to prepare and distribute. as required by applicable law. the 
Statement. a Letter or Transmittal and Consent to Tender and to Give Consent. and related 
documents. for the Notes (collectively, the '·Tender Documents") in order to effect the Offer and 
the Solicitation in such form as such Authorized Officer or Authorized Officers shall approve: 

RESO LVED FURT HER. that each Authorized Officer is hereby authorized. in the 
name and on behalf of the Company, to enter into. negotiate. execute, deliver and perform the 
Company's obligations wider. a tabulation agent agreement (the ··1ab11latio11 Agent 
Agreement') with The Bank of New York Mellon Trust Company. N.A .. or such other entity as 
the Authorized Officer or Authorized Officers determine. pursuant to which such entity will 
serve as tabulation agent in connection with the Offer and Solicitation. in such form as the 
Authorized Officer or Authorized Officers. executing the same on behalf of the Company. shall 
approve. such approval to be conclusively evidenced b) the execution on behalf of the Company 
of the Tabulation Agent Agreement; 

RESOL VED FURTHER. that each Authorized Officer is hereby authorized, in the 
name and on behalf of the Company, to enter into, negotiate, execute. deliver and perform the 
Company·s obligations under. a depositary agreement (the .. Depositary Agree111e11 f') with The 
Bank of New York Mellon Trust Company, N.A .. or such other entity as the Authorized Officer 
or Authorized Officers detem1ine. pursuant to which such entity will serve as depositary in 
connection with the Offer and Solicitation. in such fonn as the Authorized Officer or Authorized 
Officers. executing the same on behalf of the Company. shall approve. such approval to be 
conclusively evidenced by the execution on behalf of the Company of the Dcposital) 
Agreement: 

RESO LVED FURT HER. that each Authorized Officer is hereby authorized, in the 
nanie and on behalf of the Company, upon the receipt of sufficient consents pursuant to the 
Statement, to execute. deliver and perform the Company's obligations under. the Supplemental 
Indenture in substantially the form described in the Statement provided to the Managers, in such 
form as such Authorized Officer or Authorized Officers. executing the same on behalf of the 
Company. shall approve. such approval to be conclusively evidence by the execution on behalf 
of the Company of the Supplemental Indenture and any certificates, instruments, documents, 
reports, statements and other ancillary documents as may be required or contemplated with 
respect thereto by the Indenture or the Supplemental Indenture: and 

RESOLVED FURTHER, that each Authorized Officer is hereby individually 
authorized, empowered. and directed for and on behalf of the Company, without the necessity for 
joinder of any other person. to take all actions and pay all such fees and costs. and to execute and 

603716045.2 
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deliver such other documents and agreements which. in his or her sole discretion. arc reasonably 
necessary and proper to comply with. and effect the Supplemental Indenture, the Offer and the 
Solicitation and the related documents (including. without limitation. the Tender Documents. the 
Tabulation Agent Agreement, and the Depositary Agreement) or the transactions contemplated 
thereby. and to talce such other action or actions (including. without limitation. to accept payment 
and to incur or pay or cause to be paid all consideration payable to the holders of the Notes and 
all other fees and expenses in connection with the transactions contemplated by the foregoing 
resolutions on behalf of the Company) as the Company shall deem necessary. appropriate, or 
advisable to carry out the intent and purpose of the foregoing resolutions. 

IN WITNESS WHEREOF. the undersigned Managers expressly evidence their 
consents as of the date first \Witten above. These Resol utions may be executed in one or more 
counterpans. Each counterpart shall be an original. All counterpans together shall constitute but 
one and the same instrument. binding upon all of the Managers. notwithstanding that all the 
Managers ma) not have executed the same eounterpan. 

Daniel Small, Manager 
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UNANIMOUS WRITTEN CONSENT OF THE MANAGERS OF 
BLACK ELK ENERGY OFFSHORE OPERA TIO NS, LLC 

July 14, 2014 

Pursuant to the prov1s1ons of Sections 6.201 and 101.359 of the Texas Business 
Organizations Code and the Second Amended and Restated Limited Liability Company 
Operating Agreement dated as of July 13, 2009, as amended on August 19, 2010, May 31, 2011, 
January 25, 2013, February 12, 2013, April 9, 2013, and May 3, 2013, of Black Elk Energy 
Offshore Operations, LLC, a Texas limited liability company (the "Company"), the undersigned 
persons, being all of the Managers of the Company, expressly including the Platinum Manager, 
sign this instrument, or a counterpart hereof, to evidence their consent to the Resolutions set 
forth below, with the same force and effect as if such Resolutions were adopted by the required 
vote at a duly called meeting of the Managers. 

WHEREAS, the Company, Black Elk Energy Finance Corp. ("BEEFC'), Black Elk 
Energy Land Operations, LLC (the "Guarantor") and The Bank of New York Mellon Trust 
Company, N.A., as Trustee and Collateral Agent (the "Trustee"), are parties to that certain 
Indenture, dated as of November 23, 2010, as supplemented by the First Supplemental Indenture 
dated as of May 31, 2011 (the "Indenture"), pursuant to which the Issuers have issued 
$150,000,000 in aggregate principal amount of 13.75% Senior Secured Notes due 2015 (the 
"Notes"); 

WHEREAS, the Company has entered into a Purchase and Sale Agreement with 
Renaissance Offshore, LLC for the sale of selected oil and gas properties (the "Renaissance 
Sale"); 

WHEREAS, it has been proposed that the Company authorize (i) the use of the net 
proceeds of the Renaissance Sale to conduct a full or partial offer to purchase (the "Offer") for 
cash outstanding Notes of the Company at a purchase price equal to $1,000 per $1,000 principal 
amount of the Notes and (ii) a solicitation of consents (the "Solicitation") to the adoption of 
certain amendments to the Indenture, pursuant to the Offer to Purchase and Consent Solicitation 
Statement (the "Statement"), in substantially the form provided to the Managers; 

WHEREAS, it has been proposed that, upon receipt of sufficient consents pursuant to 
the Statement, the Company execute and deliver a Second Supplemental Indenture to the 
Indenture among the Company, BEEFC and the Guarantor (the "Supplemental Indenture"), in 
substantially the form provided to the Managers; 

WHEREAS, the Supplemental Indenture will modify and amend the Indenture to, 
among other things, enable the Company to use the net proceeds of the Renaissance Sale to 
consummate the Offer and to use any remaining proceeds from the Renaissance Sale to purchase 
preferred equity issued by the Company; 

NOW, THEREFORE, BE IT RESOLVED, that the form, terms and provisions of the 
Supplemental Indenture be, and hereby are, in all respects authorized and approved, in 
substantially the form provided to the Managers; 
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RESOLVED FURTHER, that the Offer and the Solicitation are hereby authorized and 
approved, and that any officer of the Company (each an "Authorized Officer" and collectively, 
the "Authorized Officers") be, and hereby is, authorized and directed, in the name and on behalf 
of the Company, to cause the Company to conduct the Offer and the Solicitation and to fix and 
determine the specific terms relating to the Offer and the Solicitation, such determination to be 
conclusively evidenced by the delivery on behalf of the Company of the Tender Documents (as 
defined below); 

RESOLVED FURTHER, that each Authorized Officer is hereby authorized, in the 
name and on behalf of the Company, to prepare and distribute, as required by applicable law, the 
Statement, a Letter of Transmittal and Consent to Tender and to Give Consent, and related 
documents, for the Notes (collectively, the "Tender Documents") in order to effect the Offer and 
the Solicitation in such form as such Authorized Officer or Authorized Officers shall approve; 

RESOLVED FURTHER, that each Authorized Officer is hereby authorized, in the 
name and on behalf of the Company, to enter into, negotiate, execute, deliver and perform the 
Company's obligations under, a tabulation agent agreement (the "Tabulation Agent 
Agreement") with The Bank of New York Mellon Trust Company, N.A., or such other entity as 
the Authorized Officer or Authorized Officers determine, pursuant to which such entity will 
serve as tabulation agent in connection with the Offer and Solicitation, in such form as the 
Authorized Officer or Authorized Officers, executing the same on behalf of the Company, shall 
approve, such approval to be conclusively evidenced by the execution on behalf of the Company 
of the Tabulation Agent Agreement; 

RESOLVED FURTHER, that each Authorized Officer is hereby authorized, in the 
name and on behalf of the Company, to enter into, negotiate, execute, deliver and perform the 
Company's obligations under, a depositary agreement (the "Depositary Agreement") with The 
Bank of New York Mellon Trust Company, N.A., or such other entity as the Authorized Officer 
or Authorized Officers determine, pursuant to which such entity will serve as depositary in 
connection with the Offer and Solicitation, in such form as the Authorized Officer or Authorized 
Officers, executing the same on behalf of the Company, shall approve, such approval to be 
conclusively evidenced by the execution on behalf of the Company of the Depositary 
Agreement; 

RESOLVED FURTHER, that each Authorized Officer is hereby authorized, in the 
name and on behalf of the Company, upon the receipt of sufficient consents pursuant to the 
Statement, to execute, deliver and perform the Company's obligations under, the Supplemental 
Indenture in substantially the form described in the Statement provided to the Managers, in such 
form as such Authorized Officer or Authorized Officers, executing the same on behalf of the 
Company, shall approve, such approval to be conclusively evidence by the execution on behalf 
of the Company of the Supplemental Indenture and any certificates, instruments, documents, 
reports, statements and other ancillary documents as may be required or contemplated with 
respect thereto by the Indenture or the Supplemental Indenture; and 

RESOLVED FURTHER, that each Authorized Officer is hereby individually 
authorized, empowered, and directed for and on behalf of the Company, without the necessity for 
joinder of any other person, to take all actions and pay all such fees and costs, and to execute and 
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deliver such other documents and agreements which, in his or her sole discretion, are reasonably 
necessary and proper to comply with, and effect the Supplemental Indenture, the Offer and the 
Solicitation and the related documents (including, without limitation, the Tender Documents, the 
Tabulation Agent Agreement, and the Depositary Agreement) or the transactions contemplated 
thereby, and to take such other action or actions (including, without limitation, to accept payment 
and to incur or pay or cause to be paid all consideration payable to the holders of the Notes and 
all other fees and expenses in connection with the transactions contemplated by the foregoing 
resolutions on behalf of the Company) as the Company shall deem necessary, appropriate, or 
advisable to carry out the intent and purpose of the foregoing resolutions. 

IN WITNESS WHEREOF, the undersigned Managers expressly evidence their 
consents as of the date first written above. These Resolutions may be executed in one or more 
counterparts. Each counterpart shall be an original. All counterparts together shall constitute but 
one and the same instrument, binding upon all of the Managers, notwithstanding that all the 
Managers may not have executed the same counterpart. 

John G. Hoffman, Manager 

cuJ . 
Daniel Small, Manager 
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&&&&'()*&+,-+&./0&1,-1 2/(34&5/(6&.&7.()35.8&9):5/5(5;)&<=3))*)/(>&7.()35.8&7605:5?.(56/&(6&@5=A(B&6:&C)?D35(4&E680)3B&FGHIJ&KGHL&MNOLGP&MQRRSNTNGHUS&VGPNGHQINWX&YZ[Z\]&̂_̀&a\&a&bc\Zd]&ef&]gc&bchcij]&kl&mdahn&odn&oXcb[l&Wff\gebc&Wjcba]ieX\̀&ppq&r]gc&sqetjaXlu&eb&svcuw&ef&]gcbcxZi\i]c&heX\cX]\&iX&heXXch]ieX&vi]g&]gc&]cXycb&effcb&r]gc&sWffcbuw&aXy&heX\cX]&\edihi]a]ieX&r]gc&sqeX\cX]&zedihi]a]ieXuw&ef&]gcqetjaXl{\&eZ]\]aXyiX[&|̂}~̀~~~̀~~~&a[[bc[a]c&jbiXhijad&ateZX]&ef&̂���}�&\cXieb&\chZbcy&Xe]c\&yZc&�~̂}&r]gc&s�e]c\uw&jbieb&]e&}�~~j�t�&oa\]cbX&�itc&eX&YZ[Z\]&̂�̀&�~̂�&r]gc&so�jiba]ieX&�itcuw&aXy&]gc&\a]i\fah]ieX&eb&vai�cb&ef&]gc&heXyi]ieX\&]e&cffch]i�cXc\\\jchificy&iX&]gc&qetjaXl{\&Wffcb&]e&�Zbhga\c&aXy&qeX\cX]&zedihi]a]ieX&z]a]ctcX]&ya]cy&�Zdl&̂�̀&�~̂�̀&]gc&qetjaXl̀&mdahn&odn&oXcb[l�iXaXhc&qebj�̀&]gc&[ZabaX]eb&aXy&]gc&]bZ\]cc&ZXycb&]gc&�XycX]Zbc&[e�cbXiX[&]gc&�e]c\&ya]cy&a\&ef&�e�ctkcb&��̀&�~̂~̀&a\&\ZjjdctcX]cykl&]gc&�ib\]&zZjjdctcX]ad&�XycX]Zbc&ya]cy&a\&ef&�al&�̂ &̀�~̂ &̂r]gc&s�XycX]Zbcuw&cX]cbcy&iX]e&a&zcheXy&zZjjdctcX]ad&�XycX]Zbc&r]gcszZjjdctcX]ad&�XycX]Zbcuw&iX&ebycb&]e&cffch]&]gc&jbeje\cy&atcXytcX]\&]e&]gc&�XycX]Zbc&cffch]i�c&a\&ef&YZ[Z\]&̂_̀&�~̂�&r]gc&soffch]i�c�itcuw�&Y]&]gc&offch]i�c&�itc̀&]gc&zZjjdctcX]ad&�XycX]Zbc&vidd&kc&kiXyiX[&eX&add&gedycb\&ef&]gc&�e]c\̀&iXhdZyiX[&]ge\c&vge&yiy&Xe]ycdi�cb&a&heX\cX]&eb&vge&�adiydl&bc�ency&]gcib&heX\cX]&kcfebc&]gc&o�jiba]ieX&�itc�YteX[&e]gcb&]giX[\̀&]gc&zZjjdctcX]ad&�XycX]Zbc&vidd&riw&addev&]gc&qetjaXl&]e&ajjdl&]gc&Xc]&jbehccy\&fbet&]gc&�cXai\\aXhczadc&ra\&ycfiXcy&kcdevw&]e&heX\Ztta]c&]gc&Wffcb&aXy&]e&Z\c&aXl&bctaiXiX[&jbehccy\&fbet&]gc&�cXai\\aXhc&zadc&]e&jZbhga\c&jbcfcbbcycxZi]l&i\\Zcy&kl&]gc&qetjaXl�&riiw&jcbti]&]gc&iXhZbbcXhc&ef&iXyck]cyXc\\&abi\iX[&fbet&]gc&jcbfebtaXhc&ef&]gc&qetjaXl{\&jdZ[[iX[&aXyakaXyeXtcX]&ekdi[a]ieX\&aXy&dicX\&eX&]gc&qetjaXl{\&eid&aXy&[a\&jbejcb]ic\&]e&\chZbc&\Zhg&iXyck]cyXc\\�&aXy&riiiw&bcte�c&]gc&he�cXaX]jbegiki]iX[&]gc&qetjaXl&aXy&i]\&�c\]bih]cy&zZk\iyiabic\&ra\&ycfiXcy&iX&]gc&�XycX]Zbcw&fbet&iXhZbbiX[&a[[bc[a]c&haji]ad&c�jcXyi]Zbc\&iXc�hc\\&ef&�~�&ef&qeX\ediya]cy&om���Y�&ra\&ycfiXcy&iX&]gc&�XycX]Zbcw&iX&aXl&fi\had&lcab��gc&yc\hbij]ieX&ef&]gc&zZjjdctcX]ad&�XycX]Zbc&iX&]gi\&�ebt&���&i\&a&\Zttabl&aXy&i\&xZadificy&iX&i]\&cX]ibc]l&kl&]gc&]cbt\&ef&]gczZjjdctcX]ad&�XycX]Zbc�&Y&hejl&ef&]gc&zZjjdctcX]ad&�XycX]Zbc&i\&a]]ahgcy&gcbc]e&a\&o�giki]&��̂&aXy&iXhebjeba]cy&gcbciX&kl&bcfcbcXhc�&'()*&�,-+ �6*�8)(56/&6:&<?�D5B5(56/&63&95B�6B5(56/&6:&<BB)(B&&MUSN&L�&���NH�WX&YZ[Z\]&̂}̀&�~̂�̀&]gc&qetjaXl&hetjdc]cy&]gc&jbc�ieZ\dl&aXXeZXhcy&\adc&]e&�cXai\\aXhc&Wff\gebc̀&ppq&rs�cXai\\aXhcuwef&\c�cX&ejcba]cy&aXy&]ve&XeX�ejcba]cy&a\\c]\&iX&]gc&eff\gebc&�Zdf&ef&�c�ihe&r]gc&s�cXai\\aXhc&zadcuw�&Yf]cb&hZ\]etabl&jZbhga\cjbihc&ay�Z\]tcX]\̀&]gc&qetjaXl&bchci�cy&|̂�_��&tiddieX&iX&Xc]&jbehccy\&fbet&]gc&�cXai\\aXhc&zadc�&�gc&a\\c]\&\edy&iX&]gc&�cXai\\aXhczadc&bcjbc\cX]&a&\i[XifihaX]&ateZX]&ef&]gc&qetjaXl{\&ha\g&fdev̀&jbe�cy&bc\cb�c\&aXy&jbeyZh]ieX�&'()*& ,-+ ¡(A)3&2;)/(B& WX&YZ[Z\]&�̂ &̀�~̂�̀&]gc&qetjaXl&i\\Zcy&a&jbc\\&bcdca\c&aXXeZXhiX[&riw&]gc&hde\iX[&ef&]gc&�cXai\\aXhc&zadc̀&riiw&]gcahhcj]aXhc&ef&]gc&�e]c\&iX&heXXch]ieX&vi]g&i]\&jbc�ieZ\dl&aXXeZXhcy&Wffcb&aXy&qeX\cX]&zedihi]a]ieX&aXy&riiiw&]gc&c�chZ]ieX&ef&]gczZjjdctcX]ad&�XycX]Zbc�&Y&hejl&ef&]gi\&jbc\\&bcdca\c&i\&a]]ahgcy&gcbc]e&a\&o�giki]&__�̂&aXy&i\&iXhebjeba]cy&gcbciX&kl&bcfcbcXhc�&�gc&iXfebta]ieX&iX&]gi\&�]ct&��~̂ &̀iXhdZyiX[&]gc&a]]ahgcy&o�giki]&__�̂̀&i\&kciX[&¢fZbXi\gcy¢&jZb\ZaX]&]e&�cXcbad&�X\]bZh]ieXm��&ef&�ebt&���&aXy&\gadd&Xe]&kc&ycctcy&]e&kc&¢fidcy¢&feb&jZbje\c\&ef&zch]ieX&̂�&ef&]gc&zchZbi]ic\&o�hgaX[c&Yh]&ef&̂_��̀&a\&atcXycỳeb&e]gcbvi\c&\Zk�ch]&]e&]gc&diakidi]ic\&ef&]ga]&\ch]ieX̀&aXy&i\&Xe]&iXhebjeba]cy&kl&bcfcbcXhc&iX]e&aXl&qetjaXl&fidiX[̀&vgc]gcb&tayckcfebc&eb&af]cb&]gc&ya]c&gcbcef̀&bc[abydc\\&ef&aXl&[cXcbad&iXhebjeba]ieX&daX[Za[c&iX&\Zhg&fidiX[�&&&
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To: Jeff Shulse (jeffs@blackelkenergy.com) <jeffs@blackelkenergy.com>[jeffs@blackelkenergy.com]
Cc: Samuel Salfati <ssalfati@platinumlp.com>[ssalfati@platinumlp.com]
From: Daniel Small <dsmall@platinumlp.com>
Sent: Mon 8/18/2014 8:43:16 PM
Subject: Wires

Jeff, on behalf of Sam Salfati and myself constituting a majority of the board of managers you are hereby 
authorized to wire $70MM in partial payment of Preferred E units. Regards, Dan
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Date 8/29/14           Page    1
Account Number Acct Ending 0148
Enclosures 16

PLATINUM PARTNERS VALUE ARBITRAGE FUND
L.P. Your Relationship Manager is:
C/O PLATINUM PARTNERS Janet Liz
152 W 57TH ST FL 4 (212)935-1324
NEW YORK NY 10019-3310 jliz

snb.com
And

Louis Cenname
(212)935-3847

lcenname
snb.com

CHECKING ACCOUNT

Account Title: PLATINUM PARTNERS VALUE ARBITRAGE FUND
L.P.
C/O PLATINUM PARTNERS

CHECKING Number of Enclosures 16
Account Number Acct Ending Statement Dates 8/01/14 thru 9/01/14
Previous Balance 3,528,143.00 Days in the statement period 32

42 Deposits/Credits 99,139,757.20 Average Ledger 6,244,178.34
118 Checks/Debits 90,527,722.66 Average Collected 6,243,571.34

Service Charge 1,500.00

New Balance 12,140,177.54

Total Service Charge Reversals 2,090.13

*******************************************************************************

Activity in Date Order Checks/ Deposits/
Date Description Debits Credits Daily Balance
8/01 Trsf from NEWEL CHK 1,500,000.00 5,028,143.00

Confirmation number 801140168
8/01 Trsf from PPVA USA SSC 750,000.00 5,778,143.00

Confirmation number 801140101
8/01 Trsf from PPVA INTERMEDIATE 280,000.00 6,058,143.00

aug subs
Confirmation number 801140112

8/01 Trsf from NEWEL CHK 235,252.79 6,293,395.79
Confirmation number 801140147

8/01 Trsf from PPVA INTERMEDIATE 112,000.00 6,405,395.79
next gen aug 1 sub
Confirmation number 801140162

8/01 Trsf from PPVA USA SSC 80,289.47 6,485,685.26
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Date 8/29/14           Page    2
Account Number Acct Ending
Enclosures 16

PLATINUM PARTNERS VALUE ARBITRAGE FUND
L.P.
C/O PLATINUM PARTNERS
152 W 57TH ST FL 4
NEW YORK NY 10019-3310

CHECKING Acct Ending (Continued)

Activity in Date Order Checks/ Deposits/
Date Description Debits Credits Daily Balance

Confirmation number 801140149
8/01 Trsf from PMLS CHK 27,716.25 6,513,401.51

Confirmation number 801140148
8/01 IT: PLATINUM PARTNERS VALUE AR 1,000,000.00 7,513,401.51
8/01 OT: MACQUARIE BANK LIMITED 370,000.00 7,143,401.51

PLATINUM PARTNERS VALUE ARBITR
8/01 OT: CANTOR FITZGERALD EUROPE 75,000.00 7,068,401.51

IBAN: GB45NWBK60730198518610
8/01 OT: ARNOLD & PORTER LLP 52,557.79 7,015,843.72
8/01 Transf to RJ CREDIT LLC 1,817,656.36 5,198,187.36

advance req
Confirmation number 801140003

8/01 Transf to PPVA USA SSC 1,500,000.00 3,698,187.36
630 red
Confirmation number 801140163

8/01 Transf to DMRJ CHK 350,000.00 3,348,187.36
advance req
Confirmation number 801140160

8/01 Transf to PPVA INTERMEDIATE 100,000.00 3,248,187.36
sff foundation 630
Confirmation number 801140164

8/01 Transf to PMLS CHK 33,658.78 3,214,528.58
Confirmation number 801140169

8/01 Transf to PPVA EQUITY 21,979.58 3,192,549.00
Confirmation number 801140086

8/04 Trsf from NEWEL CHK 500,000.00 3,692,549.00
Confirmation number 804140289

8/04 Trsf from RJ CREDIT LLC 51,020.83 3,743,569.83
Confirmation number 804140241

8/04 OT: NOMURA INTERNATIONAL PLC 500,000.00 3,243,569.83
8/04 Transf to PPVA INTERMEDIATE 1,418,642.91 1,824,926.92

630 reds b
Confirmation number 804140247

8/04 Transf to PPVA USA SSC 915,654.15 909,272.77
630 reds b
Confirmation number 804140245

8/04 Transf to PPVA INTERMEDIATE 150,000.00 759,272.77
MF Withdrawal
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Date 8/29/14           Page    3
Account Number Acct Ending 
Enclosures 16

PLATINUM PARTNERS VALUE ARBITRAGE FUND
L.P.
C/O PLATINUM PARTNERS
152 W 57TH ST FL 4
NEW YORK NY 10019-3310

CHECKING Acct Ending (Continued)

Activity in Date Order Checks/ Deposits/
Date Description Debits Credits Daily Balance

Confirmation number 804140266
8/04 Transf to PPVA FUND USA 75,000.00 684,272.77

MF Withdrawal
Confirmation number 804140264

8/04 Transf to PRECIOUS CAP CHK 15,000.00 669,272.77
august
Confirmation number 804140292

8/04 Transf to NEWEL CHK 12,500.00 656,772.77
august
Confirmation number 804140291

8/04 Transf to WESTMINSTER CAPITAL 12,500.00 644,272.77
august
Confirmation number 804140293

8/04 Transf to DMRJ CHK 677.99 643,594.78
Confirmation number 804140268

8/04 Transf to DMRJ CHK 677.79 642,916.99
Confirmation number 804140270

8/05 IT: PLATINUM PARTNERS VALUE AR 400,000.00 1,042,916.99
8/05 OT: NOMURA INTERNATIONAL PLC 485,000.00 557,916.99
8/05 OT: CANTOR FITZGERALD EUROPE 405,000.00 152,916.99

IBAN: GB45NWBK6073019858610
8/05 OT: BERNARD HUTMAN 15,000.00 137,916.99
8/05 OT: MICHAEL HUTMAN 15,000.00 122,916.99
8/05 OT: SURYA FINANCIAL SYSTEMS IN 12,800.00 110,116.99

PPVA
8/05 OT: IRA BURSTEIN 10,000.00 100,116.99
8/05 OT: NAGINLAL MODI NUTAN KUMAR 9,000.00 91,116.99

SWIFT CODE: SCBLSG22
8/05 OT: SUNG HO SUH 5,250.00 85,866.99
8/06 Trsf from PPVA INTERMEDIATE 32,000.00 117,866.99

next gen perl aug 1
Confirmation number 806140105

8/06 IT: PLATINUM PARTNERS VALUE AR 1,700,000.00 1,817,866.99
8/06 IT: 152 WEST 57TH ST 1,100,000.00 2,917,866.99

REF: 0000034248450Q1
8/06 DEPOSIT 19,424.04 2,937,291.03
8/06 IT: PLATINUM PARTNERS VALUE AR 696.75 2,937,987.78
8/06 OT: NOMURA INTERNATIONAL PLC 355,000.00 2,582,987.78

FOR FURTHER CREDIT TO: CPB
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Date 8/29/14           Page    4
Account Number Acct Ending 
Enclosures 16

PLATINUM PARTNERS VALUE ARBITRAGE FUND
L.P.
C/O PLATINUM PARTNERS
152 W 57TH ST FL 4
NEW YORK NY 10019-3310

CHECKING Acct Ending (Continued)

Activity in Date Order Checks/ Deposits/
Date Description Debits Credits Daily Balance
8/06 Transf to PPVA USA SSC 950,000.00 1,632,987.78

june 30 subs
Confirmation number 806140125

8/06 Transf to PPVA INTERMEDIATE 800,000.00 832,987.78
huang min chung
Confirmation number 806140061

8/06 Transf to PPVA INTERMEDIATE 606,618.75 226,369.03
june 30 reds
Confirmation number 806140126

8/06 Transf to PPVA EQUITY 1,580.74 224,788.29
Confirmation number 806140065

8/06 TRF FR PLATINUM PARTNERS VALUE 8,500.00 216,288.29
#0148 TO LAFITTE ENERGY#1077

8/07 Trsf from PPVA INTERMEDIATE 5,000,000.00 5,216,288.29
coba aug sub
Confirmation number 807140109

8/07 IT: PLATINUM PARTNERS VALUE AR 1,100,000.00 6,316,288.29
8/07 TRANSFER FROM ACCT 10000105574 480,000.00 6,796,288.29

4 TO ACCT # 370610148
8/07 OT: FCBA TRUST 79,150.00 6,717,138.29
8/07 OT: EAST HOLDINGS LLC 18,996.00 6,698,142.29
8/07 OT: AARON ELBOGEN IRREVOCABLE 15,830.00 6,682,312.29
8/07 OT: ELBOGEN FAMILY CHARITABLE 15,830.00 6,666,482.29
8/07 OT: MARTIN STERN 4,749.00 6,661,733.29
8/07 Transf to PPVA INTERMEDIATE 2,676,475.55 3,985,257.74

june 30 redemptions
Confirmation number 807140111

8/07 Transf to PPVA USA SSC 1,900,000.00 2,085,257.74
june 30 redemptions
Confirmation number 807140110

8/07 Transf to DMRJ CHK 350,000.00 1,735,257.74
Confirmation number 807140136

8/07 Transf to VIPER HIGH PERFORM 250,000.00 1,485,257.74
Confirmation number 807140113

8/07 Transf to WESTMINSTER CAPITAL 50,000.00 1,435,257.74
cover margin call
Confirmation number 807140102

8/07 Transf to PPVA USA SSC .01 1,435,257.73
feiger
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Date 8/29/14           Page    5
Account Number Acct Ending 
Enclosures 16

PLATINUM PARTNERS VALUE ARBITRAGE FUND
L.P.
C/O PLATINUM PARTNERS
152 W 57TH ST FL 4
NEW YORK NY 10019-3310

CHECKING Acct Ending (Continued)

Activity in Date Order Checks/ Deposits/
Date Description Debits Credits Daily Balance

Confirmation number 807140008
8/08 Trsf from NEWEL CHK 198,928.56 1,634,186.29

Confirmation number 808140115
8/08 TRANASFER FROM ACCT 370610527 1,200,000.00 2,834,186.29

TO ACCT # 370610148
8/08 OT: NOMURA INTERNATIONAL PLC 590,000.00 2,244,186.29
8/08 OT: CREDIT SUISSE SECURITIES U 400,000.00 1,844,186.29

PLATINUM PARNERS VALUE ARBITRA
8/08 OT: MACQUARIE BANK LIMITED 390,000.00 1,454,186.29

PLATINUM PARTNERS VALUE ARBITR
8/08 OT: INFINITAS CAPITAL, LLC 81,655.99 1,372,530.30

TRADER FEE
8/08 Transf to PPVA FUND USA 75,000.00 1,297,530.30

MF withdrawal
Confirmation number 808140186

8/08 Transf to PPVA INTERMEDIATE 75,000.00 1,222,530.30
MF withdrawal
Confirmation number 808140190

8/08 TRF FR PPVA MASTER TO PPLO 474,010.97 748,519.33
MASTER (INDO PARTICIPATION)

8/08 TRF FR PPVA MASTER TO PPLO 326,495.00 422,024.33
MASTER (PPVA BE GUARANTEE)

8/08 TRF FR PPVA MSTER TO PPLO MSTR 40,718.91 381,305.42
(BAL.OF GREY K PURCHASE PRICE)

8/11 Trsf from PPVA INTERMEDIATE 189,138.39 570,443.81
ppbe 8/1 transfers
Confirmation number 811140213

8/11 IT: PLATINUM PARTNERS VALUE AR 650,000.00 1,220,443.81
8/11 IT: 152 WEST 57TH ST 400,000.00 1,620,443.81

REF: 0000034381675Q1
8/11 TRF FR PPVA US SS&C #0527 TO 15,261.80 1,635,705.61

PPVA CHK #0148 PER REQ.
8/11 OT: DAVID LEINSDORF, ATTORNEY 6,884.34 1,628,821.27
8/11 OT: LAND TITLE GUARANTEE COMPA 1,828.00 1,626,993.27

ATTN: GAYLENE
8/11 Transf to PRECIOUS CAP CHK 550,332.23 1,076,661.04

Confirmation number 811140208
8/11 CHECK 1698 40,158.12 1,036,502.92
8/11 CHECK 1694 2,581.98 1,033,920.94
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Date 8/29/14           Page    6
Account Number Acct Ending 
Enclosures 16

PLATINUM PARTNERS VALUE ARBITRAGE FUND
L.P.
C/O PLATINUM PARTNERS
152 W 57TH ST FL 4
NEW YORK NY 10019-3310

CHECKING Acct Ending (Continued)

Activity in Date Order Checks/ Deposits/
Date Description Debits Credits Daily Balance
8/11 CHECK 1697 161.14 1,033,759.80
8/12 IT: 152 WEST 57TH ST 550,000.00 1,583,759.80

REF: 0000034422806Q1
8/12 OT: CREDIT SUISSE SECURITIES U 250,000.00 1,333,759.80

PLATINUM PARNERS VALUE ARBITRA
8/12 Transf to PRECIOUS CAP CHK 30,000.00 1,303,759.80

Confirmation number 812140107
8/12 Transf to NEWEL CHK 653.92 1,303,105.88

Confirmation number 812140026
8/12 CHECK 1690 1,051.73 1,302,054.15
8/12 CHECK 1696 350.58 1,301,703.57
8/13 OT: NOMURA INTERNATIONAL PLC 270,000.00 1,031,703.57
8/13 OT: CURTIS MALLET PREVOST COLT 69,688.38 962,015.19
8/14 IT: 152 WEST 57TH ST 650,000.00 1,612,015.19

REF: 0000034504384Q1
8/14 OT: CREDIT SUISSE SECURITIES U 540,000.00 1,072,015.19

PLATINUM PARNERS VALUE ARBITRA
8/14 OT: CANTOR FITZGERALD EUROP 150,000.00 922,015.19

IBAN: GB45NWBK60730198518610
8/15 Trsf from PPVA INTERMEDIATE 76,000.00 998,015.19

edelstein ira
Confirmation number 815140149

8/15 IT: 152 WEST 57TH ST 550,000.00 1,548,015.19
REF: 0000034541443Q1

8/15 REVERSAL OF SERVICE CHARGE EAA 2,090.13 1,550,105.32
8/15 OT: CREDIT SUISSE SECURITIES U 200,000.00 1,350,105.32

PLATINUM PARNERS VALUE ARBITRA
8/15 Account Analysis Charge 1,500.00 1,348,605.32
8/15 Transf to DMRJ CHK 350,000.00 998,605.32

implant
Confirmation number 815140148

8/15 Transf to NEWCO LLC 2,540.53 996,064.79
Confirmation number 815140071

8/15 Transf to PRECIOUS CAP CHK 2,423.43 993,641.36
Confirmation number 814140158

8/15 CHECK 1699 27,500.00 966,141.36
8/15 SERVICE CHARGE EAA 2,090.13 964,051.23
8/18 Trsf from PPVA INTERMEDIATE 600.00 964,651.23
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Date 8/29/14           Page    7
Account Number Acct Ending 
Enclosures 16

PLATINUM PARTNERS VALUE ARBITRAGE FUND
L.P.
C/O PLATINUM PARTNERS
152 W 57TH ST FL 4
NEW YORK NY 10019-3310

CHECKING Acct Ending (Continued)

Activity in Date Order Checks/ Deposits/
Date Description Debits Credits Daily Balance

Confirmation number 818140137
8/18 OT: CREDIT SUISSE SECURITIES U 200,000.00 764,651.23

PLATINUM PARNERS VALUE ARBITRA
8/18 Transf to PPVA INTERMEDIATE 200,000.00 564,651.23

MF withdrawal
Confirmation number 818140133

8/18 Transf to PPVA FUND USA 100,000.00 464,651.23
MF Withdrawal
Confirmation number 818140135

8/18 Transf to WESTMINSTER CAPITAL 17,250.00 447,401.23
ga global markets invoice
Confirmation number 818140148

8/19 Trsf from PPVA EQUITY 20,000,000.00 20,447,401.23
Confirmation number 819140080

8/19 Trsf from PPVA EQUITY 12,563,819.73 33,011,220.96
Confirmation number 819140081

8/19 IT: BLACK ELK ENERGY OFFSHORE 15,332,672.97 48,343,893.93
REF: 16304793

8/19 OT: PT SINARMAS SEKURITAS 47,094.81 48,296,799.12
REF 2622FAVIII2014

8/19 OT: MICHAEL HUTMAN 23,124.79 48,273,674.33
MARCH 2014 EXP

8/19 Transf to MAXIMILIAN INVESTORS 9,918.18 48,263,756.15
range london trip r levy
Confirmation number 819140102

8/19 CHECK 1702 161,725.89 48,102,030.26
8/19 CHECK 1703 12,973.54 48,089,056.72
8/19 CHECK 1706 6,180.31 48,082,876.41
8/19 CHECK 1707 3,919.50 48,078,956.91
8/19 CHECK 1705 2,315.15 48,076,641.76
8/19 CHECK 1709 1,264.00 48,075,377.76
8/19 CHECK 1704 871.00 48,074,506.76
8/19 CHECK 1695 618.94 48,073,887.82
8/20 IT: PLATINUM PARTNERS VALUE AR 1.90 48,073,889.72
8/20 OT: PLATINUM PARTNERS BLACK EL 20,381,030.09 27,692,859.63

BOND PURCHASE AMORTIZED COST
8/20 OT: PLATINUM PARTNERS BLACK EL 19,783,677.08 7,909,182.55

BOND PURCHASED AT AMORTIZED CO
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Date 8/29/14           Page    8
Account Number Acct Ending 
Enclosures 16

PLATINUM PARTNERS VALUE ARBITRAGE FUND
L.P.
C/O PLATINUM PARTNERS
152 W 57TH ST FL 4
NEW YORK NY 10019-3310

CHECKING Acct Ending (Continued)

Activity in Date Order Checks/ Deposits/
Date Description Debits Credits Daily Balance
8/20 OT: CREDIT SUISSE SECURITIES U 1,000,000.00 6,909,182.55

PLATINUM PARNERS VALUE ARBITRA
8/20 OT: PLATINUM PARTNERS BLACK EL 193,578.85 6,715,603.70

PURCHASED INTEREST Q3
8/20 OT: PLATINUM PARTNERS BLACK EL 122,168.50 6,593,435.20

PURCHASED INTEREST Q3
8/20 OT: PLATINUM PARTNERS BLACK EL 101,475.00 6,491,960.20

PPVA GUARANTEE Q3
8/20 OT: PLATINUM PARTNERS BLACK EL 62,350.00 6,429,610.20

PPVA GUARANTEE Q3
8/20 Transf to DMRJ CHK 300,000.00 6,129,610.20

Confirmation number 820140094
8/21 Trsf from NEWEL CHK 1,900,000.00 8,029,610.20

Confirmation number 821140061
8/21 Trsf from PPVA INTERMEDIATE 50,000.00 8,079,610.20

Confirmation number 821140031
8/21 IT: PLATINUM PARTNERS BLACK EL 15,301,688.91 23,381,299.11

REF: MT14233001385
8/21 IT: 152 WEST 57TH ST 1,000,000.00 24,381,299.11

REF: 0000034699119Q1
8/21 OT: CREDIT SUISSE SECURITIES U 1,200,000.00 23,181,299.11

PLATINUM PARNERS VALUE ARBITRA
8/21 Transf to VIPER HIGH PERFORM 2,540.53 23,178,758.58

Confirmation number 821140062
8/21 transferr from acct 370610148 7,814,096.89 15,364,661.69

to acct # 370610543
8/22 IT: PLATINUM PARTNERS BLACK EL 2,085,418.67 17,450,080.36

REF: MT14233001375
8/22 OT: CREDIT SUISSE SECURITIES U 500,000.00 16,950,080.36

PLATINUM PARNERS VALUE ARBITRA
8/22 OT: BILZIN SUMBERG BAENA PRICE 96,225.83 16,853,854.53

CLIENT NAME: PLATINUM PARTNRE
8/22 Transf to PRECIOUS CAP CHK 2,212,000.00 14,641,854.53

amrich energy
Confirmation number 822140001

8/22 Transf to RJ CREDIT LLC 1,672,256.00 12,969,598.53
drilling facility pedevco
Confirmation number 822140079
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Date 8/29/14           Page    9
Account Number Acct Ending 
Enclosures 16

PLATINUM PARTNERS VALUE ARBITRAGE FUND
L.P.
C/O PLATINUM PARTNERS
152 W 57TH ST FL 4
NEW YORK NY 10019-3310

CHECKING Acct Ending (Continued)

Activity in Date Order Checks/ Deposits/
Date Description Debits Credits Daily Balance
8/22 Transf to PRECIOUS CAP CHK 600,000.00 12,369,598.53

american energy advisors
Confirmation number 822140002

8/22 Transf to PPVA INTERMEDIATE 200,000.00 12,169,598.53
PLAT MGMT MF Payment
Confirmation number 822140147

8/22 Transf to PPVA FUND USA 100,000.00 12,069,598.53
PLAT MGMT MF
Confirmation number 822140145

8/26 Trsf from NEWEL CHK 55,736.01 12,125,334.54
correction of prev transfer
Confirmation number 826140015

8/26 Transf to NEWEL CHK 56,299.00 12,069,035.54
Confirmation number 826140013

8/27 OT: SKYEAST INTERNATIONAL LIMI 7,360,060.00 4,708,975.54
CHIPS NO 010522

8/27 OT: MACQUARIE BANK LIMITED 4,120,000.00 588,975.54
PLATINUM PARTNERS VALUE ARBITR

8/27 OT: MCDERMOTT WILL AND EMORY L 3,571.58 585,403.96
CLIENT NO: 084993

8/27 Transf to PRECIOUS CAP CHK 9,955.00 575,448.96
brown armstrong goldengate
Confirmation number 827140118

8/27 TRANSFER FROM ACCT 370610148 50,000.00 525,448.96
TO ACCT # 6700071077

8/27 CHECK 1710 2,077.38 523,371.58
8/27 CHECK 1700 1,638.79 521,732.79
8/28 TRANSFER FROM ACCT 370610148ue 367,000.00 154,732.79

TO ACCT 100001029927
8/29 IT: PLATINUM PARTNERS VALUE AR 12,000,000.00 12,154,732.79
8/29 OT: AURORA ENERGY SOLUTIONS 14,555.25 12,140,177.54

*******************************************************************************

--- CHECKS IN NUMBER ORDER ---
Date Check No Amount Date Check No Amount
8/15 2,090.13 8/11 1694* 2,581.98
8/12 1690* 1,051.73 8/19 1695 618.94

* Denotes missing check numbers
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Date 8/29/14           Page   10
Account Number Acct Ending 
Enclosures 16

PLATINUM PARTNERS VALUE ARBITRAGE FUND
L.P.
C/O PLATINUM PARTNERS
152 W 57TH ST FL 4
NEW YORK NY 10019-3310

CHECKING Acct Ending (Continued)

--- CHECKS IN NUMBER ORDER ---
Date Check No Amount Date Check No Amount
8/12 1696 350.58 8/19 1704 871.00
8/11 1697 161.14 8/19 1705 2,315.15
8/11 1698 40,158.12 8/19 1706 6,180.31
8/15 1699 27,500.00 8/19 1707 3,919.50
8/27 1700 1,638.79 8/19 1709* 1,264.00
8/19 1702* 161,725.89 8/27 1710 2,077.38
8/19 1703 12,973.54

* Denotes missing check numbers

* * * E N D O F S T A T E M E N T * * *
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PSI: 0 / SHC: 0 / LOB :S 

 

ACCOUNT DETAIL      -  AUGUST 29, 2014                         

Date Description Deposits/Credits Withdrawals/Debits Resulting Balance
08/21 Wire transfer withdrawal Natnl Society fo

r Hebrew D 082114 140821121747H400
$16,640.04 $36,136,848.54

08/21 International Wire Transfer Dr
INTERNATIONAL    INTERNATL 082114
USD50480751-00     Dresden Investments
LTD.

$19,968.04 $36,116,880.50

08/21 Wire transfer withdrawal Interlink III Ch
aritable T 082114 140821121741H400

$20,007.62 $36,096,872.88

08/21 Wire transfer withdrawal Marcos & Adela
K atz 082114 140821121722H400

$66,560.14 $36,030,312.74

08/21 International Wire Transfer Dr
INTERNATIONAL    INTERNATL 082114
USD50480745-00     Golda Wilk

$66,595.84 $35,963,716.90

08/21 Wire transfer withdrawal RBC New York
082114 140821121728H400

$102,667.68 $35,861,049.22

08/21 International Wire Transfer Dr
INTERNATIONAL    INTERNATL 082114
USD50480747-00     Eva Guttman

$102,667.68 $35,758,381.54

08/21 International Wire Transfer Dr
INTERNATIONAL    INTERNATL 082114
USD50480748-00     Huang Lai Tsu Hsia

$513,338.41 $35,245,043.13

08/21 Wire transfer withdrawal PLATINUM
PARTNER S CREDIT O 082114
140821110303H400

$1,009,872.51 $34,235,170.62

08/21 Wire transfer withdrawal Huberfeld
Family  Foundatio 082114
140821121725H400

$1,026,676.83 $33,208,493.79

08/21 International Wire Transfer Dr
INTERNATIONAL    INTERNATL 082114
USD50480754-00     Mind, Body and Soul
Co. L

$1,026,676.83 $32,181,816.96

08/21 Wire transfer withdrawal Platinum Prtrs V
alue Arbit 082114 140821145232H400

$15,301,688.91 $16,880,128.05

08/21 International Wire Transfer Dr
INTERNATIONAL    INTERNATL 082114
USD50480749-00     Two Sons Corp.

$15,400,152.42 $1,479,975.63

08/28 Wire transfer withdrawal Interlink I Char
itable Tru 082814 140828140430H400

$500,000.00 $979,975.63

08/28 Wire transfer withdrawal Interlink III Ch
aritable T 082814 140828140433H400

$750,000.00 $229,975.63

Total $36,179,002.83 $36,138,805.59

CONTINUED FOR PERIOD  AUGUST 01, 2014

PAGE 2 OF 2
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

IN RE: 
 
BLACK ELK ENERGY OFFSHORE  
OPERATIONS, LLC 
 
 DEBTOR. 
 
RICHARD SCHMIDT, LITIGATION TRUSTEE, 
 
  PLAINTIFF, 
 
VS. 
 
PLATINUM PARTNERS VALUE ARBITRAGE 
FUND LP, PLATINUM PARTNERS CREDIT 
OPPORTUNITIES MASTER FUND LP, PLATINUM 
PARTNERS LIQUID OPPORTUNITIES MASTER 
FUND LP, AND PPVA BLACK ELK (EQUITY) 
LLC,  
 
  DEFENDANTS. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 

CASE NO. 15-34287 (MI) 
 
 
CHAPTER 11 
 
 
 
 
 
 
ADVERSARY NO. ___________ 

 

ORIGINAL COMPLAINT 

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE: 

Richard Schmidt (“Trustee”), the Trustee of the Black Elk Litigation Trust (“Trust”) files 

this Original Complaint against Platinum Partners Value Arbitrage Fund LP (“PPVAF”), 

Platinum Partners Credit Opportunities Master Fund LP (“PPCOMF”), Platinum Partners Liquid 

Opportunities Master Fund LP (“PPLOMF”), and PPVA Black Elk (Equity) LLC (“PPVA BE”), 

collectively “Platinum.”   
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I. 
INTRODUCTORY DESCRIPTION OF THE CASE 

1. The Trustee brings this adversary proceeding seeking to avoid and recover 

fraudulent transfers made by Black Elk Energy Offshore Operations, LLC (“Black Elk”), at the 

direction of Platinum, within two years before the date of the filing of Black Elk’s involuntary 

bankruptcy petition. 

2. In 2009, Platinum invested in Black Elk, and that investment initially appeared 

very successful.  In 2011, the Wall Street Journal reported that, aided in part by the ban on 

drilling in the Gulf of Mexico after the BP Macondo explosion and oil spill, Platinum’s Black 

Elk investment strategy “was Platinum’s most successful last year, having contributed a 

significant portion of its high-teens return.” 

3. On November 16, 2012, though, an explosion and fire occurred on an offshore 

Black Elk platform, and three workers died.  Because of that explosion and also deteriorating 

investment and market conditions, Black Elk’s business began to suffer and decline.   

4. By early 2014, Black Elk was effectively insolvent – it was regularly pushing 

creditors’ payments off to more than a year past their due dates because it simply did not have 

sufficient cash to pay its current liabilities.  Also by early 2014, Platinum dominated and 

controlled Black Elk -- being its majority and by far largest investor, controlling its credit 

facility, controlling the majority of the Senior Secured Notes and also junior Series E preferred 

equity, and appointing and controlling the Black Elk Board of Managers and Black Elk’s chief 

Financial Officer (“CFO”).  In early 2014, Platinum faced the prospect of losing more than $100 

million in the impending demise of Black Elk.  To ameliorate that loss, Platinum devised several 

schemes to divert money to itself. 
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5. Platinum’s principal scheme involved selling off Black Elk’s prime assets to 

Renaissance Offshore, LLC, and diverting the proceeds from that sale to Platinum by redeeming 

its junior Series E preferred equity instead of the Senior Secured Notes, including those held by 

Platinum, which were entitled to first call on the proceeds from the asset sale (the “Renaissance 

Sale”).   

6. Platinum undertook this scheme so that Platinum could divert the Renaissance 

Sale money to itself to pay off its Series E preferred equity, thereby benefitting itself to the same 

extent as it would by paying off Senior Secured Notes - cash is cash - while at the same time 

maintaining its secured creditor position as a Holder of Senior Secured Notes at the head of the 

line to receive any assets from Black Elk’s estate in the foreseeable bankruptcy.   

7. Thus, as Black Elk negotiated the sale of its prime assets to Renaissance, 

Platinum implemented a scheme to fraudulently claim that a majority of unaffiliated and 

disinterested Holders of the 13.75% Senior Secured Notes voted to allow Platinum the ability to 

transfer the proceeds of the Renaissance Sale to Platinum by redeeming the Series E preferred 

equity ahead of the Notes.   

8. The lynchpin in Platinum’s fraudulent transfer scheme was to make it appear that 

a majority vote of unaffiliated and disinterested Senior Secured Note Holders consented to 

amend the Indenture.  Recognizing that it would be difficult to persuade truly unaffiliated and 

disinterested Secured Senior Note Holders to renounce their rights, Platinum had to find a way to 

fix the vote.   

9. The Indenture voting math is not complicated.  In 2010, Black Elk issued 

$150 million face value of the 13.75% Senior Secured Notes.  In order to permit the transfer of 

the Renaissance Sale proceeds to Platinum for the Series E preferred equity, rather than to the 
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Senior Secured Note Holders or to be used for trade payables or acquisitions necessary to 

maintain Black Elk as a going concern, Platinum had to minimize the number of tenders and 

secure approval of an amendment to the Indenture.  To secure that amendment, a majority of the 

unaffiliated and disinterested Holders of the Senior Secured Notes had to approve Platinum’s 

proposal by consenting to the proposal.   

10. Specifically, as set forth in the Offer to Purchase and Consent Solicitation 

Statement: “Pursuant to Section 316(a) of the Trust Indenture Act of 1939, Notes owned by the 

Company or by any person directly or indirectly controlling or controlled by or under direct or 

indirect common control with the Company shall be disregarded for purposes of determining the 

majority.”  (Ex. 1 at 18-19)1  Because Platinum controlled Black Elk, this statement meant that 

the sum of all Notes held by Platinum, Platinum-affiliated entities and entities controlled by 

Platinum were to be subtracted from the $150 million Notes entitled to vote.  Of the remainder, a 

majority had to consent. 

11. Since it was obvious that few truly unaffiliated and disinterested Senior Secured 

Note Holders would consent to the provision, Platinum had to find a way to ensure that a 

majority of the apparently unaffiliated and disinterested voters would consent to a proposal that 

was so contrary to their financial interest.  The most obvious way to secure that consent was to 

use a Trojan horse “friendly” consenter:  secure the votes of a company or companies holding a 

substantial number of Notes that looked independent, but were in fact controlled by Platinum. 

That simple device was what Platinum used. 

12. The “friendly” consenters were a group of Beechwood entities, whose investment 

decisions were made and controlled by Platinum through Platinum’s significant ownership 

                                                 
1 The exhibits are not attached to this Complaint, but instead attached to the concurrently filed 
Declaration of Craig Smyser. 
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interests, by assigning a number of Platinum employees to Beechwood, and by installing a 

Platinum executive, David Levy, as the Chief Investment Officer (“CIO”) of B Asset Manager, 

the investment arm of these Beechwood entities.  Levy remained an employee of Platinum while 

at Beechwood, or at least continued to use his Platinum email address while directing 

Beechwood, Platinum and Black Elk affairs in 2014, including involving himself constantly in 

the process that led to the fraudulent transfer of the Renaissance Sale proceeds to Platinum.  

After Levy was placed by Platinum at Beechwood, Levy directed the Beechwood entities in 

early 2014 to obtain at least $37 million of the Black Elk Senior Secured Notes.  

13. Platinum, through Levy, caused the Beechwood entities to vote to consent their 

Notes in favor of the Platinum proposal. Shortly after engineering Beechwood’s purchase of the 

Senior Secured Notes and voting those Notes in favor of the Platinum scheme, Levy left his CIO 

position at Beechwood, and returned full time to Platinum. 

14. The manipulation of the Indenture vote and the subsequent fraudulent transfer of 

$98 million – virtually the entire remaining cash balance from Black Elk’s Renaissance Sale – to 

Platinum all occurred less than two years before Black Elk filed for bankruptcy.   

15. In addition to the Renaissance Sale fraud, Platinum also made fraudulent transfers 

with respect to a Platinum-controlled credit facility company, White Elk, and also both 

appropriated a corporate opportunity and then later improperly transferred assets with respect to 

a company called Northstar Offshore Group, LLC (“Northstar”) and later still improperly 

transferred assets to TKN Petroleum Offshore, LLC (“TKN Offshore”). 

16. Platinum’s scheming was known to some Black Elk executives from at least 

February 2014, but the schemes still succeeded.  Black Elk Chief Executive Officer (“CEO”) 
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John Hoffman sent an email to Black Elk’s General Counsel and one of its outside law firms on 

June 26, 2014 that described the schemes and predicted the result: 

I apologize for this note out of the blue but I need your guidance.  Platinum 
(PPVA) is planning to create many new companies and place the acquisitions 
[including Northstar] that Black Elk recently technically worked up, bid and won 
into those new entities.  Many if not all of existing equity holders would be left in 
the cold with no equity in the new companies.  Further, they plan to isolate Black 
Elk, pay themselves back ([Series E] preferred equity) ahead of so called friendly 
bond holders [the Beechwood entities] and lay off most people.  I believe that the 
ultimate plan is to bankrupt the company. 

(Ex. 2)  Black Elk’s CEO was right on all counts – Platinum appropriated the Northstar 

opportunity, did repay the Platinum Series E preferred equity rather than use the proceeds for 

trade payables or acquisitions, and even paid itself in front of the “friendly” voting Beechwood 

companies.  Platinum also later engaged in a fraudulent conveyance of Black Elk assets to 

Platinum-related TKN Offshore.  Black Elk’s CEO was also correct in his June 26, 2014 

prognostication -  once the Renaissance Sale proceeds went to Platinum for Platinum’s Series E 

preferred equity, laying off employees and bankruptcy was not only inevitable, but also has 

occurred. 

II. 
JURISDICTION AND VENUE 

17. This Court has jurisdiction over this matter under 28 U.S.C. §§ 157 and 1334.  

This is a core proceeding under 28 U.S.C.  § 157(b)(2)(A), (B), (C), (H) and (O).  Venue is 

proper in this Court pursuant to 28 U. S.C. §§ 1408 and 1409.  The statutory predicates for the 

relief requested herein are §§ 105, 502, 510, 544, 548 and 550 of the Bankruptcy Code.  In 

accordance with Local Rule 7008-1, the Trustee consents to the entry of final orders or judgment 

by the bankruptcy judge if it is determined that the bankruptcy judge, absent consent of the 

parties, cannot enter final orders or judgment consistent with Article III of the United States 

Constitution. 
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III. 
PARTIES 

18. Trustee, Richard Schmidt, is the duly appointed Litigation Trustee in the above-

captioned chapter 11 bankruptcy proceeding of In re Black Elk Energy Offshore Operations, 

LLC, Bankruptcy Case no. 15-34287 (“Bankruptcy Case”), and has standing and authority to 

bring this action pursuant to his appointment as Litigation Trustee under the Plan [Docket 

Nos. 1092 and 1204]. 

19. Defendant, Platinum Partners Value Arbitrage Fund LP, a Delaware limited 

partnership, has appeared in the above-referenced Bankruptcy Case and may be served through 

its counsel of record, Baker Botts L.L.P., Omar J. Alaniz and James R. Prince, 2001 Ross 

Avenue, Suite 600, Dallas, Texas 75201-2980 and Danny David, One Shell Plaza, 910 Louisiana 

Street, Houston, Texas 77002-4995.  Defendant may also be served by serving its registered 

agent for service of process, Vcorp Services, LLC, at 1013 Centre Road, Suite 403-B, 

Wilmington, Delaware 19805. 

20. Defendant, Platinum Partners Credit Opportunities Master Fund LP, a Delaware 

limited partnership, has appeared in the above-referenced Bankruptcy Case and may be served 

through its counsel of record, Baker Botts L.L.P., Omar J. Alaniz and James R. Prince, 

2001 Ross Avenue, Suite 600, Dallas, Texas 75201-2980 and Danny David, One Shell Plaza, 

910 Louisiana Street, Houston, Texas 77002-4995.  Defendant may also be served by serving its 

registered agent for service of process, Vcorp Services, LLC, at 1013 Centre Road, Suite 403-B, 

Wilmington, Delaware 19805. 

21. Defendant, Platinum Partners Liquid Opportunities Master Fund LP, a Delaware 

limited partnership, has appeared in the above-referenced Bankruptcy Case and may be served 

through its counsel of record, Baker Botts L.L.P., Omar J. Alaniz and James R. Prince, 
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2001 Ross Avenue, Suite 600, Dallas, Texas 75201-2980 and Danny David, One Shell Plaza, 

910 Louisiana Street, Houston, Texas 77002-4995.  Defendant may also be served by serving its 

registered agent for service of process, Vcorp Services, LLC, at 1013 Centre Road, Suite 403-B, 

Wilmington, Delaware 19805. 

22. Defendant, PPVA Black Elk (Equity) LLC, a Delaware limited liability company, 

has appeared in the above referenced Bankruptcy Case and may be served through its counsel of 

record, Baker Botts L.L.P., Omar J. Alaniz and James R. Prince, 2001 Ross Avenue, Suite 600, 

Dallas, Texas 75201-2980 and Danny David, One Shell Plaza, 910 Louisiana Street, Houston, 

Texas 77002-4995.  Defendant may also be served by serving its registered agent for service of 

process, Vcorp Services, LLC, at 1013 Centre Road, Suite 403-B, Wilmington, Delaware 19805. 

IV. 
BACKGROUND 

A. Procedural Background 

23. On August 11, 2015 (the “Petition Date”), three petitioning creditors’ filed an 

involuntary bankruptcy petition against Black Elk under chapter 7 of title 11 of the United States 

Code in the United States Bankruptcy Court for the Southern District of Texas, Houston Division 

(the “Bankruptcy Court”), commencing an involuntary bankruptcy case. 

24. On August 31, 2015, Black Elk filed its Consent to the Order for Relief and filed 

its Motion to Convert the Involuntary Chapter 7 Case to a Voluntary Chapter 11 Case.  On 

September 1, 2015, the Bankruptcy Court entered the Order for Relief and entered an order 

granting Black Elk’s Motion to Convert. 

25. The Black Elk initially operated its business as a debtor-in-possession pursuant to 

sections 1107 and 1008 of the Bankruptcy Code. 
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26. On June 20, 2016, Black Elk filed its Third Amended Plan of Liquidation of 

Black Elk Energy Offshore Operations, LLC under Chapter 11 of the Bankruptcy Code (the 

“Plan”) [Docket No. 1092].   

27. On July 14, 2016, the Bankruptcy Court entered an Order Confirming Third 

Amended Plan of Liquidation of Black Elk Energy Offshore Operations, LLC under Chapter 11 

of the Bankruptcy Code [Docket No. 1204]. 

28. Pursuant to the Plan, Richard Schmidt, Trustee herein, was appointed and 

approved to serve as the Litigation Trustee, with full authority to bring the above-captioned 

action. 

B. Black Elk’s History 

29. Formed in November 2007 as a limited liability company, Black Elk was an oil 

and gas company headquartered in Houston with substantially all its producing assets located 

offshore in United States federal and Louisiana and Texas state waters in the Gulf of Mexico.  

(Ex. 3, at 1)  Black Elk acquired, exploited, and developed properties that other oil and gas 

companies had desired to remove from their producing property portfolios.  (Id.)  John Hoffman 

(“Hoffman”) was a Black Elk founder and the company’s CEO, and Anna Marizza Piche 

(“Piche”) was the company’s General Counsel.  Both were at Black Elk until August 2014. 

30. From 2008 to 2011, Black Elk employed an acquisition strategy to expand its 

holdings and further develop its business.  (Id., at 1-2) 

31. To finance its operations, on November 23, 2010, Black Elk issued $150 million 

of debt to the Senior Secured Noteholders, and simultaneously entered into, among other 

documents, a Security Agreement (the “Security Agreement”) in favor of The Bank of New 

York Mellon Trust Company, N.A. (“BNY”) as Trustee and Collateral Agent for the 13.75% 

Senior Secured Notes.  (Ex. 1, at 5; Ex. 92)  Pursuant to the Security Agreement, the Senior 
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Secured Noteholders were granted a first priority lien on substantially all of Black Elk’s assets.  

(Ex. 1, at 54; Ex. 92) 

32. By December 31, 2013, Black Elk had approximately 457,065 gross (223,852 net) 

acres under lease in the Gulf of Mexico, 935 gross (444 net) wells and 58 production platforms.  

(Ex. 3, at 1) 

33. For 2014, Black Elk stated it intended to increase its reserves product and cash 

flow through several strategies.  (Id., at 2)  One strategy was to “continue to pursue strategic 

acquisitions.”  (Id. at 2)  Black Elk would seek to acquire properties “currently producing or have 

the potential to produce with additional attention and capital” to “extend the economic life of 

fields.”  (Id.)  The importance of this acquisition strategy could not be underestimated, as Black 

Elk told the SEC, because:  “If we are unable to replace reserves through drilling or acquisitions, 

our level of production and cash flows will be adversely affected.”  (Id., at 22) 

34. Production and drilling on platforms in the Gulf of Mexico depended on the 

service of many independent contractors willing to work under those conditions.  In its 2013 10-

K, Black Elk acknowledge its dependence on its contractors:  “We are dependent on 

contractors and sub-contractors for our daily operational and service needs on individual 

fields and platforms.  If these parties fail to satisfy their obligations to us or if we are 

unable to maintain these relationships, our revenue, profitability and growth prospects 

could be adversely affected.”  (Ex. 3, at 25, emphasis in original)  Yet, despite this reliance on 

contractors, Black Elk said that “to increase liquidity, we stretched accounts payable.”  (Id., at 

26)  That meant Black Elk was not paying the contractors in a timely fashion for the work – “the 

daily operational service needs” – that were the lifeblood of its operations.  Thus, stretching 

accounts receivable threatened its core business, a fact Black Elk acknowledged:  “our inability 
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to pay trade creditors in a timely manner could impair our ability to develop and operate our 

properties.”  (Id., at 26) 

35. Black Elk was effectively insolvent by early 2014 – some trade creditors were 

paid, if at all, more than a year past their due dates because Black Elk did not have sufficient 

cash to pay its  liabilities.  (Ex. 100) 

C. Platinum’s History 

36. Platinum Partners, LP is “a Manhattan hedge fund,” that was founded in part by 

Murray Huberfeld, who is currently under criminal indictment.  (Ex. 72, at ¶ 8d; Ex. 73)  

Platinum Management (NY) LLC (“Platinum Mgmt”) and Platinum Liquid Opportunity 

Management (NY) LLC are hedge fund sponsors.  They provide services to pooled investment 

vehicles. According to the Platinum Partners website, they launch and manage hedge funds for 

their clients, including the funds at issue in this case.  (Ex. 72, at ¶ 11)  They have listed Murray 

Huberfeld (“Huberfeld”) as Partner, Mark Nordlicht (“Nordlicht”) as a Managing Member 

and/or Chief Investment Officer, Uri Landesman (“Landesman”) as President, and Daniel Small 

(“Small”) as Managing Director.  (Exs. 27, 68 at 12, and 69)   

37. Platinum Mgmt is the manager for PPVAF, the core Platinum hedge fund, which 

was founded in 2003 by Nordlicht, with investors that also included Huberfeld.  (Ex. 68, at 12; 

Ex. 72, at ¶¶ 8, 11)  Nordlicht has been the Chief Investment Officer (“CIO”) and the person 

primarily directing Platinum’s day-to-day operations, as demonstrated by his signing, as 

“controlling person,” a joint filing with the SEC on behalf of Platinum Mgmt, PPVAF, 

PPLOMF, and other Platinum-affiliated entities.  (Id., at 12-13) 

38. A number of other Platinum executives have played key roles in the Platinum 

companies, like Black Elk, in which Platinum has invested, and then dominated and controlled.  

In addition to Nordlicht, Platinum’s primary actors relevant to this case are: (a) David Levy 
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(“Levy”), Huberfeld’s nephew, a Managing Director and Portfolio Manager at Platinum, whom 

Platinum placed as CIO of the “friendly” Beechwood entities, and as the President of B Asset 

Manager, which was both the Administrative Agent for Black Elk’s credit facility and also the 

investment arm of the Beechwood entities; (b) Daniel Small (“Small”), a Managing Director at 

Platinum Mgmt and Portfolio Manager at Platinum, an executive at Beechwood, and also placed 

by Platinum on the Black Elk Board of Managers; (c) Samuel Salfati (“Salfati”), who was an 

executive of Platinum that was placed on the Black Elk Board of Managers to secure a majority 

vote regarding the Renaissance Sale and the distribution of the proceeds to improperly 

repurchase Series E preferred equity.  Platinum also worked through Black Elk’s Chief Financial 

Officer, (d) Jeff Shulse (“Shulse”), whom Platinum placed at Black Elk in January 2014, and 

also through (e) Steven Fuerst (“Fuerst”), whom Platinum placed at Black Elk and who became 

Black Elk’s General Counsel in August 2014. 

V. 
PLATINUM’S PLUNDER OF BLACK ELK 

A. Platinum’s Dominion and Control through Black Elk’s Credit Facility; 
Transfers to Platinum Cayman and White Elk   

39. On December 24, 2010, Black Elk entered into a $200 million, two-part credit 

facility with Capital One as the administrative agent (the “Credit Facility”).  The Credit Facility 

consisted of a senior secured revolving loan (the “Revolving Credit Facility”) and a secured 

letter of credit facility (the “Letter of Credit Facility”). 

40. On August 30, 2013 Black Elk consented to Capital One (and its syndicated 

lenders) assigning the Revolving Credit Facility to a lending syndicate with White Elk LLC as 

lender and administrative agent and a company called Resource Value Group (“RVG”) as lender 

through a Loan Purchase and Sale Agreement.  White Elk and RVG are Platinum-related entities 

created just days before the assignment for the purpose of assuming control over Black Elk’s 
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Credit Facility.  At the time of the loan assignment, Black Elk had drawn about $60 million from 

its revolving line of credit with Capital One.  Since the date of the loan assignment, there is no 

record of Black Elk receiving any additional sums from the newly created lending syndicate. 

41. RVG was formed just 16 days before the loan assignment, on August 14, 2013, 

and is identified as an affiliate of Platinum in Black Elk SEC filings.  Further, a September 2013 

Put Agreement entered into between RVG and PPVAF was signed by Managing Director, Daniel 

Small, on behalf of both Platinum and RVG.  (Ex. 65)  Through Lender Joinder Agreements, 

RVG assigned its right to payment under the loan purchase agreement to various parties. 

42. White Elk was formed just 3 days before the loan assignment, on August 27, 

2013.  On at least one occasion, Black Elk transferred funds directly to a Platinum entity after 

identifying the recipient of funds in its accounting records as White Elk.  The details of that 

transfer are provided below: 

(Ex. 66) 

43. Significantly, White Elk received numerous wire transfers from Black Elk at the 

specific instruction of Platinum, and without regard to priority or basis for such transfers.  A log 

of transfers to White Elk from Black Elk’s Operating Account in the two years prior to the 

Petition Date is provided below: 
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(Id.) 

44. In connection with its credit facility interest, and as detailed above, White Elk 

received at least eleven (11) million dollars directly from Black Elk. 

45. The loan purchase agreement, lender joinder agreements and other documentation 

were designed to create the impression that the foregoing entities were simply assigned Capital 

One’s rights (i.e., repayment of principal and interest) related to funds received by Black Elk 

under the original revolving line of credit.  On information and belief, ultimately, however, 

Black Elk paid the foregoing entities sums in excess of what was owed under the terms of the 

Revolving Credit Facility at the time of its assignment to a Platinum affiliate. 

B. Platinum’s Dominion and Control through Platinum’s Equity Position; the 
Renaissance Sale and Transfers to Benefit Platinum 

46. Platinum’s domination and control of Black Elk’s equity position.  In the first 

quarter of 2013, Black Elk entered into contribution agreements with PPVA BE and Platinum 

Partners Black Elk Opportunities Fund LLC (“PPBE”) or entities designated by PPBE (together, 

the “Platinum Group”) pursuant to which Black Elk issued 50 million additional Series E 
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preferred equity units and 3.8 million additional Class B Units to the Platinum Group for an 

aggregate offering price of $50 million.  (Ex. 3, at 43)  In addition, Black Elk also agreed to issue 

an additional 43 million Series  E preferred equity units in exchange for $30 million of 

outstanding Series D preferred equity units and $13 million of paid-in-kind dividends.  (Id.) 

47. On February 12, 2013, Black Elk entered into an agreement with Platinum under 

which Black Elk agreed to issue Class B Units to Platinum in exchange for financial consulting 

services.  (Id., at 56)  Consequently, Black Elk issued 1,131,458.5 Class B Units to PPVA BE, an 

affiliate of Platinum, pursuant to such agreement.  (Id.) 

48. As of December 31, 2013, Platinum owned approximately 85% of Black Elk’s 

outstanding voting membership interests and approximately 66% of Black Elk’s total 

outstanding membership interests, giving it significant influence and control in corporate 

transactions and other matters.  (Ex. 3, at 33)  As a result of its majority ownership interest in 

Black Elk, Platinum had the ability to and did exercise its rights to remove and appoint key 

personnel, including all Managers, and to determine and control the company, management 

policies, financing arrangements, the payment of dividends or other distributions, and the 

outcome of certain company transactions or other matters submitted to members for approval, 

including potential mergers or acquisitions, asset sales and other significant corporate 

transactions.  (Id.)  Corporate documents, including Black Elk’s Operating Agreement, which 

refers to the role of a “Platinum Manager,” and e-mail communications referenced herein reveal 

overwhelming evidence of Black Elk management conferring with, and seeking approvals from 

Platinum for day-to-day business decisions, as well as any significant or extraordinary 

transactions.  (Ex. 98, at 18-19) 
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49. Prior to the Petition Date, Platinum had the ability to appoint members of the 

Black Elk’s Board of Managers, who in turn, had the power to appoint and remove Black Elk’s 

Officers.  (Ex. 3, at 33)  Through this influence, Platinum has dominated Black Elk, exerting 

control over the Black Elk’s day-to-day operations.  In fact, Black Elk’s former Chief Executive 

Officer and several other Black Elk employees have stated that Platinum actively participated in 

and directed the affairs and operations of the Black Elk.  (Ex. 4, at 17; Ex. 53)  Platinum’s 

control over Black Elk includes, among other indicia of domination, Platinum having directed 

Black Elk to engage in specific business transactions, causing Black Elk to terminate existing 

business relationships in favor of entities related to or affiliated with Platinum, and controlling 

which of Black Elk’s vendors were paid (if at all) and when.  Platinum used this domination of 

Black Elk inequitably and to the detriment of Black Elk and Black Elk’s creditors by, among 

other actions, preventing Black Elk from paying is legitimate debts while diverting assets to the 

benefit of Platinum and its affiliates and insiders. 

50. Platinum consolidated and further exerted its control over Black Elk, and stepped 

up the implementation of its schemes to plunder Black Elk, when it appointed Jeff Shulse as 

Black Elk’s CFO in January 2014.  As described by Black Elk’s founder and former CEO 

Hoffman, “Mr. Nordlicht and Mr. Small came into my office and made a very hard sell to put 

Jeff Shulse into the CFO position.”2  (Ex. 4, at 21)  As Hoffman further testified, “Jeff [Shulse] 

was not a team player and he was clearly there working for Platinum.”  (Id., at 110)  Beginning 

in January 2014, “it was almost weekly we would either see Small, Levy or Nordlicht in the 

[Black Elk] office.”  (Id., at 74)  Hoffman has further testified that “Platinum was calling all of 

                                                 
2 A new CFO was needed at Black Elk because, as Black Elk’s CEO told Nordlicht, Small and 
Levy in a January 7, 2014 email responding to a Nordlicht email about strategies and a message 
“to hold off [Black Elk’s] bondholders”:  “FYI – Bruce has stopped coming in.  He doesn’t want 
to be CFO with all the stuff going on.”  (Ex. 67) 
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the financial shots.  I would say as of February [2014], they were in complete control of, you 

know, essentially almost every daily activity and most certainly stayed on top of every penny in 

and every penny out.”  (Id., at 17)  Also according to Hoffman, Platinum had the ultimate 

decision-making authority on whether Black Elk would enter into an acquisition or buy any 

properties.  (Id., at 48) 

51. Shulse clearly worked for the benefit of Platinum, and not Black Elk.  On 

March 7, 2014, a couple of months after Platinum installed Shulse as Black Elk’s CFO, Shulse 

sent an email to David Levy regarding “ ”  (Ex. 5)  In this email, 

Shulse stated that Levy, on behalf of Platinum, was “t r  

.”  (Id.)  Shulse went on to say that “  

s  

”  (Id.)   

52. By July 22, 2014, when Shulse still had not finalized his equity deal with 

Platinum, he sent Daniel Small an email pledging that “  

”  (Ex. 5)  Shulse went on to remind Small 

that “  

 

” (Id., emphasis added) 

53. This July 2014 email also attached the undated text of an earlier email from 

Shulse to Levy, where Shulse reaffirmed that “I  s   r   s s 

  ”  (Ex. 5)  Shulse restarted the 

discussion of his equity interest by first stating that “  
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.”  

(Id.)  After concluding his lengthy list of proposed terms, Shulse reminded Platinum that “  

 

 

 

”  (Id.)  Shulse concluded this email with the following:  “  

 

s ”  (Id.)   

54. As Shulse and the other Platinum plants at Black Elk knew by July 2014, Black 

Elk “did not have enough income to pay all of the bills that were outstanding” (Ex. 4, at 91; 

Ex. 100), and thus was unable to pay its debts as they became due.  (Ex. 6, Note 2—Going 

Concern Consideration)  Black Elk did not have the funds or liquidity to pay its mounting trade 

debt, which is believed to have been in the $80 to $90 million range.3  (Id.; Ex.  4, at 81-82, 91)  

Black Elk was financially stressed to the point where the only short-term alternative to filing a 

bankruptcy was to sell substantially all of its assets. 

55. The Renaissance Sale.  On or about July 10, 2014, Black Elk entered into a 

Purchase Sale Agreement with Renaissance Offshore, LLC (the “Renaissance Sale”) that would 

                                                 
3 Fuerst, as the person brought in by Platinum in 2013 “to be the center point person for the 
vendors to call….” (Ex. 4, at 84), and also later as General Counsel, was well aware of Black 
Elk’s financial condition and inability to continue if the proceeds of the Renaissance sale went to 
pay off Series E Platinum preferred debt. 
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transfer certain assets to Renaissance in exchange for $170 million, subject to certain closing 

adjustments.4  (Ex. 7, Section 2.1)  The Renaissance Sale represented “a significant amount of 

[Black Elk’s] cash flow, proved reserves, and production.”  (Ex. 6, at 6, Note 5—Acquisitions 

and Divestitures)  The Renaissance Sale closed on August 15, 2014, at which time about 

$125 million in proceeds was transferred to Black Elk.  (Id., at 6; Ex. 8) 

56. Rather than use these Renaissance Sale proceeds to pay Black Elk’s substantial 

debts, the Senior Secured Notes or trade payables, Platinum used the proceeds to retire Black 

Elk’s Series E preferred equity units, which not only provided no real value to Black Elk, but 

also cemented Black Elk’s insolvency and avoided the proper order of priority.  (Ex 6, Note 9, 

Members’ Deficit) 

57. Because of its ownership and control of Black Elk, Platinum, through an improper 

Offer to Purchase and Consent Solicitation, purported to amend the Indenture to allow the vast 

majority of the Renaissance proceeds to be used to retire the Series E preferred equity and to 

purchase only a small number of the Senior Secured Notes.  (Ex. 6, at 10, Note 8—Debt and 

Notes Payable, at 11, Note 9—Members’ Deficit) 

58. The Offer to Purchase and Consent Solicitation Scheme.  The Offer to 

Purchase and Consent Solicitation required a majority of the non-Platinum-affiliated Secured 

Senior Note holders to consent.  Platinum, through primarily Nordlicht, Small, and Levy, caused 

the following representation to appear in the Offer to Purchase and Consent Solicitation 

Statement:  “As of the date hereof [July 16, 2014], there are $150 million aggregate principal 

amount of Notes issued and outstanding under the Indenture.  Platinum Partners Value Arbitrage 

                                                 
4 Although Black Elk was the party on the Renaissance PSA, Platinum was representing in an 
E&P Ventures PowerPoint that “ .”  
(Ex. 70, at 5) 
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Fund L.P. and its affiliates, which own approximately 85% of our outstanding voting 

membership interests,5 own approximately $18,321,000 principal amount of outstanding Notes.  

Otherwise, neither we, nor any person directly or indirectly controlled by or under direct or 

indirect common control with us, nor, to our knowledge, any person directly or indirectly 

controlling us, held any Notes.”  (Ex. 1, at 5)  This last sentence was false, and designed to cover 

up Platinum’s scheme to fix the consent vote.    

59. Platinum’s actual purpose was (1) to avoid having a large number of Notes 

tendered, but (2) to allow Platinum to receive the benefit of approximately $98 million from 

retiring Series E preferred equity in disregard of the proper priority order of distribution.  

(Ex. 92)  By avoiding tender of any significant amount of Senior Secured Notes, Platinum 

maximized the amount of cash available for retiring the Series E preferred equity, while also 

maintaining the priority position of Platinum’s own Senior Secured Notes. 

60. The first purpose of discouraging a large number of tenders was achieved 

primarily by the unpalatable terms of the Offer to Purchase and Consent Solicitation, which 

provided no redemption premium on tendered Notes.  Platinum accomplished the first part of its 

goal, as only 11,433,000 of the 150,000,000 Notes, or 7.62%, were tendered.  (Ex. 39)  Platinum 

tendered none of its own Notes. 

61. Platinum achieved the second part of its goal, allowing an improper priority 

redemption of its Series E preferred equity, through a scheme to fix the vote.  In the months 

leading up to the Offer to Purchase and Consent Solicitation, Platinum orchestrated the scheme 

explained by Nordlicht in a February 4, 2014 email to Black Elk’s CEO Hoffman and CFO 

                                                 
5 As of June 2014, Platinum was the majority holder of Series E preferred equity.  Schedules 
obtained from Black Elk’s auditors indicate Platinum held more than 80 million Series E 
preferred equity compared to the roughly 20 million held by other parties.  (Ex. 9; Ex. 10, 
Attachment B) 
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Shulse, and Platinum’s Small, Levy, and David Ottensoser:  “the move is going to be to inform 

bondholders we have sales lined up but we are going to use the proceeds for working capital and 

for drilling.  That will lead to friendlies getting control of bonds at decent prices.  Once friendlies 

have control of bonds, we can then execute with flexibility according to what we would like to 

do.”  (Ex. 71) 

62. Nordlicht further updated Black Elk’s CEO Hoffman and General Counsel Piche, 

in a February 6, 2014 email:  “FYI – I am close to buying 20 million bonds from MSD.  It will at 

that point be easy task to buy additional 25 million if bondholders don’t behave and we can 

change covenants at any time by flipping our bonds to friendlies . . . .”  (Ex. 11) 

63. By March 3, 2014, Platinum’s Nordlicht informed Levy, Shulse, Hoffman, and 

Piche that “We have friendly buying 20 million” (Ex. 12) and further assured this same group by 

email that Platinum would soon have “50 percent in friendly hands,”6 in which case the vote 

would be “academic.”  (Id.)  Hoffman also was informed by Platinum on “a number of 

occasions[,] don’t worry about the bond vote, you know.  We [Platinum] have control of the 

vote.”  (Ex. 4, at 94)  Hoffman specifically identified Platinum, Shulse and Fuerst as the people 

“aligned about the [Renaissance] money going to buy the Series E.”  (Id., at 100)  This scheme, 

of course, was not revealed to the Senior Secured Note holders that were unaffiliated with 

Platinum.7  

                                                 
6 Having a majority also was perceived as beneficial to Platinum because Nordlicht believed that 
“50 percent can override them” if “25% of the bondholders[ ] call a default.”  (Ex. 13) 
7 In fact, Shulse and Platinum were telling the marketplace exactly the opposite.  In a July 17, 
2014 email, JAB Energy confirmed its conversation with Shulse that “BEE will use the proceeds 
to pay down current bond holders, pay down payables, and return some preferred equity to 
Platinum.”  The email said that “[p]er our conversation, BEE intends to make current all of the 
AOS payables app $2.8 million, make a large payment to JAB of between $4 and $6 million and 
return to the executed payment plan between BEE and JAB for outstanding balance.”  (Ex. 14)  
Shulse and Platinum were falsely claiming that bondholders would be paid first, then payables 
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64. Platinum, at the primary direction of Nordlicht, Levy, and Small,8 obtained 

alleged approval of the indenture amendments in part through an improper Platinum “disclaimer 

of beneficial interest” in $43,293,000 of Notes that were in fact beneficially owned by Platinum 

affiliates.  (Ex. 15; Ex. 10, Attachments C and E) 

65. Platinum also achieved the improper consent approval in part through 

implementation of the scheme to have “friendly” Notes bought and held by the affiliated but 

undisclosed Beechwood entities voted in favor of consent.  Platinum, Nordlicht, Levy and Small 

were the primary architects that implemented this scheme.  As revealed in a September 17, 2016 

Wall Street Journal article, Beechwood was owned in substantial part by Platinum and its 

affiliates – Platinum (through Nordlicht and Murray Huberfeld) controlled over 35% of 

Beechwood, and Levy (and his family trusts) controlled another 5%.  (Ex. 17, ¶ 68; Ex. 74)  

Platinum, including Nordlicht and Levy, formed Beechwood with two other people acting as 

front men for the purpose of entering into reinsurance agreements in which they would be able to 

control and use trust assets to benefit Platinum and themselves.  Platinum exercised dominance 

and control of Beechwood. 

66. In order to implement the scheme to have “friendlies” purchase and vote the 

Notes as directed by Platinum, Platinum installed Levy as the Chief Investment Officer and 

                                                                                                                                                             
would be paid second, and finally some preferred equity to Platinum would be paid third.  The 
actual intent was to make sure that Platinum got paid for its Series E preferred equity while 
maintaining its Note priority position. 
8 By examples, the Second Supplemental Indenture required and had the signatures of Hoffman 
as CEO and a Manager, Fuerst as the Secretary and General Counsel, and Small and Salfati as 
Managers.  Shulse, as CFO, made the false representation in the Officers’ Certificate that “The 
undersigned confirm that, excluding any Notes held by the Permitted Holders, the Issuers, or any 
Guarantor, or by an Person directly or indirectly controlling or controlled by or under direct or 
indirect common control with the Permitted Holders, the Issuers, or any Guarantor, the holders 
of a majority in the aggregate of principal amount of the Notes outstanding have consented to the 
Second Supplemental Indenture.”  (Ex. 16) 
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President at B Asset Manager, the investment arm of the Beechwood entities.  At the same time, 

Levy continued to work for and on behalf of Platinum with respect to Black Elk.9  Levy, on 

behalf of Platinum, began making the investment decisions for Beechwood.  (Ex. 17, ¶ 86; 

Ex. 74)   

67. As Chief Investment Officer and President of B Asset Manager, Levy caused the 

“friendly” Beechwood entities Beechwood Bermuda International Ltd., BBIL ULICO 2014, Bre 

WNIC 2013 LTC Primary, Bre WNIC 2013 LTC Sub, and Bre BCLIC to obtain approximately 

$37 million worth of Notes, and then vote them as directed by Platinum and in support of 

Platinum’s scheme.10  (Ex. 17, ¶¶ 93-95; Ex. 21, at PPVA-10468 (Schedule 1, listing number of 

Notes held by Beechwood entities); Ex. 22 (Bond Spreadsheet); and Ex. 28 (BNY Mellon 

Chart))  As Reuters has reported, “Beechwood spokesman David Goldin confirmed that Levy 

was responsible for Beechwood’s purchase of Black Elk bonds and for voting them in Platinum’s 

favor, along with the approval of the covenant changes.”  (Ex. 29)11  As set forth in another 

                                                 
9 Levy, for example, on behalf of Platinum, but while at B Asset Manager / Beechwood and 
using his dlevy@beechwood.com email, addressed the internal senior management disputes at 
Black Elk among Black Elk Officers Shulse, Hoffman, and Art Garza on July 13, 2014, 3 days 
before the Black Elk 8-K announcing the Offer to Purchase and Consent Solicitation.  (Ex. 18)  
Upon information and belief, Beechwood also has had a number of other Platinum plants over 
the pertinent time period, including Will Slota, at Chief Operating Officer, Paul Poteat, as Chief 
Technology Officer, David Ottensoser, as  General Counsel, Daniel Small, as Senior Secured 
Collateralized Loans Project Manager, David Leff, as United States Fixed Income Project 
Manager, Rick Hogdon, as Chief Underwriting Officer, Daniel Saks, as B Asset Manager’s 
Chief Investment Officer (after Levy resigned and returned full-time to Platinum), and Naftali 
Manela and Eli Rakower, who provided consulting services to Beechwood.  (Ex. 17, ¶¶ 104, 64, 
17; Ex. 74) 
10 Also in February 2014, with David Levy acting as President of B Asset Manager, the 
Beechwood entities entered into a Loan Purchase and Sale Agreement, as well as ancillary 
agreements, related to Black Elk’s Credit Facility.  (Ex. 23; Ex. 24, Omnibus Assignment; 
Ex. 25, Note; Ex. 26, Note) 
11 Platinum’s effective control of the Beechwood Notes also is illustrated in the email 
communications among Platinum executives on May 16, 2014 regarding Platinum lending out 
and getting back Black Elk Notes from B Asset Manager.  (Ex. 30) 
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complaint recently filed against Levy, among others, in the Southern District of New York:  “In 

short, Beechwood, in the person of Levy, voted Beechwood-purchased bonds [and did not tender 

their Notes], including the Trust’s bonds, against the interests of the Trust and Beechwood, and 

in favor of subordinating them to Platinum’s interests, even though the vote meant that the 

Trusts’ bonds would be exposed to greater risk of loss, because all the value of Black Elk’s 

assets was paid to Platinum.”  (Ex. 17, ¶ 95) 

68. In addition to the improper rigging of the vote through “disclaiming” affiliates 

and obtaining “friendly” votes, Platinum also obtained any truly non-affiliated consent by 

misstatements of fact, including (a) not disclosing the amount of Notes disclaimed by Platinum, 

(b) the relationships between the consenting parties and Platinum, and (c) Platinum’s intentions 

to cause Black Elk to repurchase all of Platinum’s Series E preferred equity, and the effect that 

such repurchase would have on the ability of Black Elk to continue as a going concern. 

69. Black Elk’s founder and then-CEO Hoffman was sufficiently troubled by 

Platinum’s undisclosed plan to repay itself ahead of Black Elk’s lenders and creditors that he 

emailed Black Elk’s General Counsel Piche and outside counsel on June 26, 2014, stating in part 

his understanding that “they [Platinum] plan to isolate Black Elk, pay themselves back ([Series 

E] preferred equity) ahead of so called friendly bond holders and lay off most people.”  (Ex. 2) 

70. Hoffman also issued a memorandum on July 9, 2014 revoking all Black Elk’s 

employees’ authority with respect to all contracts and monetary matters.  (Ex 31; Ex. 4, at 134)  

Hoffman’s memorandum, which stated that his approval and signature was required for, among 

other things, all wires, checks or other transfers of Black Elk’s property, was apparently his 

attempt to prevent Platinum from carrying out its plan to recover its equity investment at the 

expense of Black Elk’s lenders and creditors.  (Ex. 31; Ex. 32)   
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71. Also on July 9, after sending out his memorandum, Hoffman had an email 

exchange with Nordlicht in which Hoffman recognized that Black Elk was now being run by 

Platinum through Shulse and protested that “d  

.”  (Ex. 32)  Hoffman went on to say that “    

” and that “I m  a e ee i la e m 

.”12  (Id.)  Hoffman 

recognized that “i    

.”  (Id.)  Hoffman feared that 

Platinum’s interest was in “shutting down Black Elk and taking all the money out.”  (Ex. 4, at 

76) 

72. Hoffman, as CEO, also had directed the termination of Shulse, the CFO.  On 

July 13, Levy, emailing Hoffman from his Beechwood address, directed:  “As we discussed 

please pull back the letter [of termination] on Jeff [Shulse].”  (Ex. 33)  Hoffman forwarded this 

email to Piche, Black Elk’s General Counsel, stating:  “See note from Platinum usurping my 

decision to fire the CFO.”  (Id.)  Shulse continued to work on Platinum’s behalf at Black Elk. 

73. The purported July 14, 2014 Written Unanimous Consent of the Managers of 

Black Elk regarding the Renaissance Sale and the Offer to Purchase and Consent Solicitation 

contains the signature of Platinum’s Small, but not Hoffman.  (Ex. 75) 

74. As noted above, at the time of the Renaissance Sale, Platinum exercised control 

over Black Elk.  Platinum now held the vast majority of the common stock in Black Elk, as well 

                                                 
12 These sentiments are consistent with Hoffman’s statement in a June 27 email to Nordlicht that 
“[t]he current direction runs counter to my instincts.  I have fiduciary duties and no longer feel 
that I have the capacity to exercise those duties.”  In that same email, Hoffman said that “I am 
apprehensive about the uses of the Renaissance proceeds as I feel it will put Black Elk at risk of 
defaulting on creditors and ruin my reputation.”  (Ex. 34) 
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as a significant portion of Black Elk’s 13.75% Senior Secured Notes, Senior Secured Revolving 

Credit (through its common ownership of White Elk and RVG) and Series E preferred equity 

units.  (Ex. 6, at 11-12, Note 9, at 20, Capital Contributions; Ex. 35 (“PPVA is directing our 

current strategic business activities . . . .”)) 

75. On July 16, 2014, Black Elk filed a Form 8-K with the Securities and Exchange 

Commission (the “SEC’) announcing that it had made a tender offer to, and solicited consent 

from, holders of its 13.75% Senior Secured Notes that, among other things, allowed noteholders 

to tender their notes and sought to change certain covenants that would enable Black Elk to retire 

Series E preferred equity ahead of the Notes.  (Ex. 36) 

76. Platinum dominated and controlled the Renaissance Sale closing, as well as the 

Offer to Purchase and Consent Solicitation.  On August 12, 2014, Daniel Small, on behalf of 

Platinum, emailed David Levy at dlevy@beechwood.com to ask whether he has “signed the 

releases for the [Renaissance] sale?”  (Ex. 37)  Levy responded one minute later from his iPad, 

“No what do I need to do !”  At 10:49 pm, Small then instructed Levy:  “David, sign the attached 

document and forward it to Russell Diamond for counter-signature and copy Jeff [Shulse at 

Black Elk].”  (Id.)  Small then further instructed Shulse:  “Jeff, concurrent with David sending to 

Russell send Russell the NSAI reserve report excluding the properties sold to Renaissance so he 

can calculate the hedges that need to be unwind [sic].”  (Id.)  The next day, August 13, 2014, 

Levy, as President of B Asset Manager LP, executed and provided consent for the Renaissance 

Sale.  (Ex. 38) 

77. On August 14, 2014, Black Elk, under the influence of Platinum, issued a press 

release falsely claiming that “holders of $110,565,000 principal amount of the Notes, or 73.71% 

of the Notes, had validly consented to the Consent Solicitation and not revoked such consent.”  
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(Ex. 39; Ex. 28)  Any questions were to be directed to Fuerst. These alleged results were 

achieved only by improperly including all of the Platinum controlled, but “deemed not affiliated” 

and “friendly” votes.13  

78. On August 15, 2014, Black Elk issued a Form 8-K announcing that it had 

received consent from holders of its 13.75% Senior Secured Notes to, among other things, apply 

the proceeds from the Renaissance Sale to retire the tendered 13.75% Senior Secured Notes and 

to utilize the remaining proceeds to re-purchase preferred equity issued by Black Elk.  (Ex. 40)  

The consent was memorialized in a Second Supplemental Indenture.  (Ex. 6, at 11; Ex. 16)  In 

addition to the Platinum actors, Hoffman, as Black Elk CEO, as well as Piche and Fuerst, as 

Black Elk Secretary and General Counsel, were instrumental in facilitating the creation of the 

Second Supplemental Indenture.  (Ex. 6; Ex. 16)  Again, it was only by improperly including the 

votes of the affiliated Platinum-controlled, but “disclaimed” or “friendly” entities, that consent 

allegedly was obtained.   

79. Beginning on August 15, 2014, Black Elk received the following wire transfers 

relating to the Renaissance Sale: 

                                                 
13 This representation also directly contradicts the method of tabulating results set forth in the 
Offer to Purchase and Consent Solicitation (Ex. 1, at 2 (“Requisite Consents”), 18-19) and as 
stated in Black Elk’s press release of July 16, 2014:  “If Consents from the holders of at least a 
majority in principal amount of the outstanding Notes (disregarding any Notes held by affiliates 
of the Company) have been validly received….”  (Ex. 36, at Ex. 99.1, at 1-2) 
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(Ex. 41) 

80. On August 18, 2014, three days after the first three Renaissance wire transfers to 

Black Elk, Shulse again followed up with Platinum regarding his reward.  In an email to 

Nordlicht, Small and Levy, Shulse said that “

pr vious no es b fore hat, my in ent on is not to mak  a cr zy ask, but ra her ooking for n 

”14  

(Ex. 42)  Shulse again reminded Platinum that “

”  (Id.)  That same day, in an email to Levy and Small, Nordlicht said that “I

.”  (Id.) 

81. Platinum circumvented Hoffman’s authority as President and CEO of Black Elk 

by directing Shulse, based upon the approval of the Platinum-affiliated managers and the alleged 

                                                 
14 The August 18-21, 2014 wire transfers for the Series E preferred equity no doubt worsened 
Black Elk’s insolvency.  However, Black Elk was insolvent months earlier.  By example, Shulse, 
in a May 20, 2014 email, stated that “  

‘ ”  (Ex. 43) 
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unanimity of the Black Elk Board of Managers, to make the subject transfers without Hoffman’s 

approval or signature.  As noted above, Shulse and Platinum were in that same time frame 

negotiating Shulse’s financial remuneration.  (Ex. 44, at 35-39; Ex. 45)  On information and 

belief, Platinum agreed to pay Shulse bonuses in the total amount of $550,000, in large part for 

his involvement and assistance in the Renaissance Sale.  (Ex. 44, at 35-36; Ex. 46, at 10)  

Notably, Hoffman had fired Shulse on three occasions in part because Hoffman believed that 

Shulse was acting in Platinum’s best interest at the expense of Black Elk.  (Ex. 4 at 67-69, 134-

137)  Each time, Platinum reinstated Shulse.  Immediately following the Renaissance Sale, 

Platinum appointed Shulse as Black Elk’s CEO, after reaching a deal with Hoffman to resign as 

Black Elk’s President and CEO.  (Id.; Ex. 47, at 3) 

82. Platinum Wire Transfers the Renaissance Proceeds to Its Improper Benefit.  

E-mail communications on August 18, 2014 by and between Nordlicht, Shulse, Small, Salfati 

and Levy demonstrate the mechanics of the final implementation of the plan to improperly 

transfer nearly $98 million from Black Elk for the benefit of Platinum.  That day, Shulse emailed 

Nordlicht, with the subject line, “Wire is NOT approved,” explaining that Shulse understood that 

Nordlicht was “talking to John [Hoffman] at 4:00, [but] the wire transfer deadline is 3:30 ... if 

you want New Mountain paid today, you are going to have to make a decision soon.  I am happy 

to hit send if the board tells me to, if not it will likely be tomorrow if John approves at 4:00.”15  

(Ex. 48) 

83. Five minute later on August 18, 2014, Nordlicht sent an email to Shulse, copying 

Small, Salfati and Levy, in which Nordlicht represented that “the board is in agreement to send 

new mountain wire and 50 million to ppbe.  ZThe [sic] balance of the preferred I am going to get 

                                                 
15 The import of the New Mountain transfer is explained further, infra at ¶ 87. 
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you john email so u have unanimous consent on top of his verbal agreement that he has already 

given me … but send these wires out already!!!!!”  (Ex. 48)  At approximately the same time, 

Daniel Small also emailed Shulse, copying Salfati:  “Jeff, on behalf of Sam Salfati and myself 

constituting a majority of the board of managers you are hereby authorized to wire $70 million in 

partial payment of the Preferred E units, Regards, Dan.”  (Ex. 49)  Based on Nordlicht’s 

emphatic, five exclamation point email, and Small’s confirmatory email, Shulse then authorized 

and requested the release of the wires “per Mark’s [Nordlicht’s] direction.”  (Ex. 48) 

84. On August 18, David Levy, from his Platinum email address, also sent Shulse, at 

his personal email address, the PPCOMF wire transfer instructions.  On August 20, Shulse then 

forwarded on these instructions with the direction to Black Elk employees that “[t]he board has 

also requested and approved the payment of $24,600,584.31 of Series E preferred to Platinum 

Partners Credit Opportunities Master Fund LP … wire instructions below ... needs to go today.”  

(Ex. 50) 

85. Between August 18 and 21, 2014, Black Elk remitted the following wire transfers, 

pursuant to the instruction of Platinum, and particularly the involvement and direction of 

Nordlicht, Levy, Small, Salfati, and Shulse, and without the intervention and prevention of the 

transfers by Hoffman, Piche or Fuerst: 
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(Ex. 76) 

86. These remittances, except for the Bank of New York Mellon for the tendered 

Notes, all benefitted Platinum.  The benefit of the transfers to the named Platinum entities is 

obvious. 

87. The New Mountain transfer also benefitted Platinum because Platinum was able 

to avoid buying back the New Mountain Series E preferred equity under a put agreement.  

Platinum and New Mountain Finance Holdings, LLC entered into a Securities Purchase and Put 

Agreement in May 2013 in which New Mountain Finance Holdings, LLC paid $20 million for 

Series E preferred equity, with the right to have Platinum repurchase the Series E preferred 

equity on a dollar-dollar basis, plus any accrued, uncapitalized, and unpaid Series E preferred 

return, plus interest.  (Ex. 20, at 2)  New Mountain Finance Holdings, LLC entered into this 

Agreement based in part upon the fact that Platinum controlled Black Elk:  the agreement recites 

that “Platinum, along with one or more of its affiliates, beneficially owns a majority of Black Elk 

Energy’s outstanding voting interests and a majority of Black Elk Energy’s outstanding 

membership interests.”  (Ex. 20, at 1)  New Mountain Finance Holdings, LLC then assigned the 
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agreement to New Mountain Finance Corp. by second amendment dated May 23, 2014.  (Ex. 87)  

A third amendment further extended the put agreement to July 16, 2014.  (Ex. 78)  A fourth 

amendment extended the time to August 15, 2014.  (Ex. 79)  Platinum was in default of the 

fourth amendment when Black Elk transferred the wire on August 18. 

88. These remittances improperly enriched Platinum by approximately $98 million.16  

On August 19, 2014, Black Elk, under Hoffman’s signature, instructed Bank of New York 

Mellon to extinguish $11,433,000 of notes tendered.  (Ex. 52) 

89. Although Platinum improperly benefitted by almost $100 million,17 the effect on 

Black Elk was equally stark but devastating.  As Black Elk’s founder and CEO Hoffman has 

testified, “As soon as the 96 [sic] million went to New York [to benefit Platinum], we [Black 

Elk] were bankrupted.”  (Ex. 4, at 130)  When asked whether Black Elk was insolvent after the 

wire transfers to Platinum, Hoffman unequivocally responded “Absolutely” and “No question.”18  

(Id.) 

                                                 
16 Liskow & Lewis withdrew as counsel for Black Elk on or around July 21, 2014 in part because 
of the “several calls from [Black Elk] employees raising questions about the use of proceeds 
from [Renaissance] asset sales.”  (Ex. 51)  Liskow & Lewis stated that “[t]hese recent 
developments and conflicts made us uncomfortable with continuing to advise [Black Elk] and 
therefore led us to conclude that we needed to withdraw from any further  representation of the 
company, other than to continue assisting in the imminent closing of the Renaissance Offshore, 
LLC sale (the “Renaissance Transaction”) if [Black Elk] so desires.”  Liskow & Lewis made 
clear that “we do not and have not advised [Black Elk] how the proceeds from the Renaissance 
Transaction or any other sale transaction are to, or were to, be applied….”  (Ex. 51) 
17 The impropriety of Platinum’s actions is forcefully stated in the resignation letter of one of 
Black Elk’s executives, who concluded his resignation letter with the following: “For these 
reasons, I resign my position as Facilities Manager as I cannot legally and morally continue 
forward knowing I will be taking part of fraudulent activities.”  (Ex. 53) 
18 In October 2014, as things worsened at Black Elk, Shulse sent an email to Nordlicht, Small, 
and Levy describing the risks and likely adverse results from pending litigation.  (Ex. 80)  Levy 
first chastised Shulse for not including Fuerst, saying “I’m sure you meant to add Steve to this 
and note it is a privileged communication part of litigation.”  To that, Nordlicht responded “All 
the more reason to pay back preferred and get the positive fields sold.”  (Id.)  Shulse, incredulous 
that Nordlicht just described the Series E preferred equity scheme, emails Small:  “He really just 
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90. The impropriety of the Series E wire transfers after the Renaissance Sale also was 

later discussed by and between Platinum’s David Levy and Zach Weiner, and Platinum’s third 

CEO at Black Elk, Jed Latkin, in a July 2015 email.  (Ex. 89)  Latkin informed Levy and Weiner 

that BDO wanted “a full breakdown of where every dollar went from the renaissance transaction 

including a breakdown of the payouts to platinum and its related entities,” also “wanted to state 

in the notes that they believe this transaction violated the indenture and was a preferential 

payment,” and that “they would indicate in the filing that there was control and manipulation by 

the parent ownership company.”  (Id.) 

C. Platinum’s Misappropriation of Black Elk’s Northstar Offshore Transaction 

91. In May 2014, Black Elk entered into negotiations to purchase certain of Northstar 

Offshore Group 1, LLC’ s (“Northstar Offshore”) oil and gas properties in the Gulf of Mexico.  

(Ex. 54)  The parties contemplated a purchase price of $100 million and entering into a Purchase 

and Sale Agreement by July 1, 2014.  (Id.)  As a part of the parties’ agreement, Northstar agreed 

to negotiate exclusively with Black Elk from May 27, 2014 through July 1, 2014, recognizing 

that Black Elk was going to expend significant corporate resources conducting its due diligence 

on the subject properties.  (Id.) 

92. According to Black Elk’s founder and CEO Hoffman, Black Elk invested 

substantial man-hours and significant resources conducting its due diligence on the Northstar 

properties.  (Ex. 4, at 23-24)  Hoffman estimated that Black Elk spent “millions” on due 

diligence matters, including but not limited to, field visits, legal fees, technical resource time, use 

of software and title work.  (Id.)  Hoffman, who was intimately involved in the negotiation, due 

                                                                                                                                                             
put that in writing? … With all due respect, some things should just stay in his head.”  (Id.)  
Platinum understood that after it misappropriated the Renaissance Sale proceeds, Black Elk was 
a dead company walking. 
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diligence and purchase of the Northstar properties, stated that at the eleventh hour, Platinum or a 

Platinum affiliate was substituted in for Black Elk on the draft Purchase and Sale Agreement, 

and Northstar ultimately sold the properties to a Platinum entity.19  (Ex. 4, at 16-17)  Hoffman 

and Piche considered, but did not pursue, legal or other action against Platinum to prevent its 

usurpation of the opportunity.  (Ex. 55) 

93. Shortly thereafter, members of Black Elk’s management team, including 

Hoffman, contacted counsel who had drafted the Northstar PSA to alert them to the fact that 

Platinum had usurped Black Elk’s corporate opportunity without compensating Black Elk for the 

monies and manpower it had expended on due diligence.  (Id., at 17-19)  Upon hearing that 

Black Elk’s personnel were used to develop prospects for Platinum, with no benefit or value 

flowing to Black Elk, Liskow & Lewis, who was counsel for Black Elk, resigned from its 

representation of Black Elk in the Northstar transaction.20  (Ex. 51) 

                                                 
19 On June 5, 2014, Levy, as CIO of B Asset Manager for Beechwood, provided Black Elk an 
intention letter to fund Black Elk’s acquisition of Northstar.  (Ex. 56)  On June 27, 2014, Levy 
sent a letter to Black Elk withdrawing its prior interest in financing the Northstar transaction, 
stating:  “To reiterate, due to the current financial situation of Black Elk, BAM [B Asset 
Manager] is no longer interested in further exploring financing Black Elk in connection with 
those potential acquisitions referenced in the Interest Letters and each such Interest Letter has 
been withdrawn as a result of further review of Black Elk.”  (Ex. 57)  Of course, Levy always 
had been aware of Black Elk’s financial condition, given his prior and concurrent role with 
Platinum and oversight of Black Elk.  Also on June 27, Shulse sent a “Renaissance Update” 
email to Platinum and Levy, while he was at Beechwood, that the Renaissance transaction had 
hit a snag because Renaissance was “getting advice from V&E regarding [a possible Black Elk] 
bankruptcy.”  (Ex. 58) 
20 In its email dated July 21, 2014, Liskow & Lewis stated that they believed that “the use of 
[Black Elk] personnel to develop [Northstar] prospects, including drafting and negotiating 
purchase and sale agreements for such entities, …, if true, raised questions of the appropriate use 
of company assets, possible usurpation of corporate opportunities and other potential legal and 
equitable claims.”  (Ex. 51) 
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D. Platinum Takes the Remainder of Black Elk’s Assets for Northstar Offshore.  

94. After wrongfully purchasing Northstar Offshore, Platinum caused Black Elk to 

sell the remainder of its assets to Platinum through a PSA with Northstar Offshore in early 2015.  

(Ex. 59)  Nordlicht, Small, Levy, Salfati, and Shulse all were involved in the planning and 

implementation of this transaction, as set forth in part by Small’s December 19, 2014 email 

(Ex. 60) describing the planned execution of the transaction.  The Black Elk Notes for Northstar 

preferred equity exchange portion of this scheme was succinctly stated in Small’s January 28, 

2015 email to other Platinum executives, including Levy:  “  

 

 

”  (Ex. 61; Ex. 62) 

95. By this time, Shulse had been appointed CEO of Black Elk.  (Ex. 47)  In pertinent 

part, Black Elk was selling certain of its remaining oil and gas properties to Northstar in 

exchange for Northstar assuming $70 million of the Senior Secured Notes issued by Black Elk 

and owned by Platinum and its affiliates.  (Ex. 59) 

96. According to Shulse, he signed, but did not date, the PSA between Black Elk and 

Northstar because he was not comfortable with closing the transaction over concerns he had that 

the transaction would be a fraudulent transfer.  (Ex. 44, at 185-86)  Shulse indicated that he 

signed the Northstar PSA at Platinum’s repeated requests, in effect “we did this fake closing” for 

Platinum’s benefit.  (Id., at 181, 185-86) 

97. Ultimately, on March 31, 2015, Shulse sent a letter to Northstar’s CEO notifying 

Northstar that it was to remove his signature from all documents related to the proposed sale of 

assets from Black Elk to Northstar because “I have been advised by counsel that the Transaction 
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would qualify as Fraudulent Transfer under the Uniform Fraudulent Transfer Act (“UFTA”), 

as adopted by the State of Texas.”  (Ex. 63 (emphasis in original))  Thus, Black Elk’s then CEO 

revoked his approval and authority for Black Elk to enter into the PSA with Northstar.  (Id.) 

98. Even though Shulse had revoked his approval of the Northstar transaction, 

Platinum purportedly closed the transaction and attempted to convey the subject properties to 

Northstar for its own benefit.  (Ex. 59) 

E. Platinum Fakes Another Black Elk Closing and Assignment to TKN 
Offshore. 

99. Shortly after the Northstar Offshore transaction, Shulse decided that he was going 

to leave Black Elk and start his own company.  (Ex. 44, at 182-83, 190-98)  As a part of his exit 

strategy, Shulse wanted to purchase certain of the few remaining properties from Black Elk and 

Black Elk’s interest in Freedom Well Services, LLC.  (Id.) 

100. For the planned purchase, Shulse formed two companies, both of which he wholly 

owned, namely TKN Petroleum Holdings, LLC (“TKN”) and Medius Energy, LLC (“Medius”).  

(Id.)  Platinum negotiated the proposed sale on behalf of Black Elk and Shulse negotiated on 

behalf of TKN and Medius.  (Id.)  Platinum negotiated this transaction through its surrogate, 

John Boylan, whom Platinum approved appointing as Acting CEO and alleged Independent 

Director of Black Elk, with the participation of Platinum and Shulse, and the drafting and legal 

advice of Fuerst.21  (Ex. 81)  According to Shulse, the parties never reached an agreement on the 

proposed sale of assets to TKN and Medius, even though Boylan and Shulse signed a PSA 

                                                 
21 Boylan began discussing helping Platinum and Shulse with their “wind down(?)” of Black Elk 
as early June 30, 2014.  (Exs. 82-84) 
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(Ex. 88) related to the proposed sale.  (Ex 44, at 181-183, 190-194, 196-197)  There also are 

Black Elk Board Minutes dated February 6, 2015 allegedly approving the transaction.22  (Ex. 81) 

101. Shulse ultimately resigned and left Black Elk having never reached an agreement 

to purchase certain Black Elk properties and Freedom Well Services.  (Ex. 44, at 196)  

Notwithstanding the fact that TKN and Medius’ sole owner and principal never consummated 

the deal, Platinum purportedly closed the sale and conveyed the assets to another, Platinum 

TKN.  (Ex. 64) 

102. In an effort to conceal the fraudulent closing, upon information and belief, 

Platinum then formed a new entity, TKN Petroleum Offshore, LLC (“TKN Offshore”), to 

purchase the properties allegedly sold to TKN.  Platinum drafted, signed and executed a phony 

Purchase and Sale Agreement between TKN and TKN Offshore.  (Ex. 64)  The fraudulent PSA 

was signed by Platinum’s Salfati on behalf of TKN.  (Id.)  Salfati, however, was not an officer, 

director, employee, agent or representative of TKN.  (Ex. 44, at 200-01)  Salfati had no authority 

to sign any agreement on behalf of TKN; Shulse was the only person authorized to enter into 

such an agreement on behalf of TKN and he claims that knew nothing about the fraudulent 

TKN/TKN Offshore PSA.  (Id.) 

103. After the fraudulent sale to TKN Offshore, Platinum started the process of 

transferring the Black Elk properties to TKN Offshore, leaving Black Elk with the few assets it 

had at the beginning of Black Elk’s Bankruptcy Case. 

                                                 
22 Although the Board Minutes state that Boylan presented an analysis of the transaction for the 
Board to review before approval, four days later on February 10, Fuerst sent an email with the 
subject line “Bd Meeting” to Small, copying Shulse, Salfati, and Levy, stating that “I haven’t 
seen any analysis (Boylan’s Medius Report) for the Northstar deal.”  (Ex. 85)  On March 12, 
2015, Boylan followed up with Shulse regarding his invoice and also asked to get a “Certificate 
of D&O Insurance, which includes John Boylan.”  (Ex. 86) 
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VI. 
CLAIMS FOR RELIEF 

COUNT I - FRAUDULENT TRANSFERS PURSUANT TO 11 U.S.C. § 548(A)(1)(A) 

104. The Trustee incorporates all preceding paragraphs as if fully re-alleged herein. 

105. Pursuant to § 548(a)(1)(A) of the Bankruptcy Code, a trustee may avoid any 

transfer of an interest of the debtor in property, or any obligation incurred by the debtor that was 

made or incurred on or within 2 years before the date of the filing of the petition, if the debtor 

voluntarily or involuntarily made such transfer or incurred such obligation with actual intent to 

hinder, delay, or defraud any entity to which the debtor was or became, on or after the date that 

such transfer was made or such obligation was incurred, indebted. 

106. As set forth above, immediately following the Renaissance Sale and within the 

two-year period prior to the Petition Date, Platinum directed and caused Black Elk to wire 

$97,959,854.79 of the sale proceeds to and for the benefit of Platinum to repurchase Series E 

preferred equity. 

107. There are creditors of Black Elk who have allowable claims against Black Elk 

which claims were in existence at the time of the transfers.  The subject transfers were made by 

Black Elk at Platinum’s direction with actual intent to hinder, delay, or defraud its then existing 

and future creditors.   

108. As set forth above, Black Elk’s fraudulent intent in this instance is evidenced as 

(i) the transfers were made to insiders of Black Elk; (ii) the transfers were concealed or 

effectuated via fraud; (iii) the transfers were substantially all of Black Elk’s productive assets (or 

the proceeds thereof); (iv) Black Elk removed or concealed assets; (v) the value of the 

consideration received by Black Elk was not reasonably equivalent to value of the transfers; (vi) 

Black Elk was insolvent or became insolvent shortly after the transfers were made; (vii) the 
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transfers occurred shortly before or shortly after Black Elk incurred substantial debt; (viii) Black 

Elk transferred essential assets (or the proceeds thereof) to a lienor who transferred the assets to 

an insider; and (ix) Black Elk engaged in a pattern of sharp dealing prior to bankruptcy. 

109. Accordingly, Trustee requests that the Court avoid the subject transfers as actual 

fraudulent transfers under section § 548(a)(1)(A). 

COUNT II - FRAUDULENT TRANSFERS PURSUANT TO 11 U.S.C. § 548(A)(1)(B) 

110. The Trustee incorporates all preceding paragraphs as if fully re-alleged herein. 

111. Pursuant to § 548(a)(1)(B) of the Bankruptcy Code, a trustee may avoid any 

transfer of an interest of the debtor in property that was made or incurred on or within 2 years 

before the date of the filing of the petition, if the debtor voluntarily or involuntarily received less 

than a reasonably equivalent value in exchange for such transfer and was insolvent on the date 

that such transfer was made or became insolvent as a result of such transfer. 

112. As set forth above, immediately following the Renaissance Sale and within the 

two-year period prior to the Petition Date, Platinum directed and caused Black Elk to wire 

$97,959,854.79 of the sale proceeds to Defendants to repurchase the Series E shares held by 

Defendants.  Because the subject transfers were used to retire the Series E preferred shares, 

Black Elk received less than a reasonably equivalent value in exchange for the transfers. 

113. Further, both before and after the Renaissance Sale, Black Elk was insolvent and 

unable to pay its debts as they became due. 

114. Accordingly, the Trustee requests that the Court avoid the subject transfers as 

actual fraudulent transfers under section § 548(a)(1)(B). 

COUNT III - VIOLATIONS OF THE TEXAS UNIFORM FRAUDULENT  
TRANSFER ACT 

115. The Trustee incorporates all preceding paragraphs as if fully re-alleged herein. 
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116. The Texas Uniform Fraudulent Transfer Act (“TUFTA”), codified as chapter 24 

of the Texas Business and Commerce Code, permits the recovery of the value of any transfers 

made with “actual intent to hinder, delay, or defraud any creditor of the debtor” as well as those 

made “without receiving a reasonably equivalent value in exchange for the transfer or 

obligation.” Tex. Bus. & Com. Code Ann. § 24.005.  Transfers made within four years of the 

Petition Date may be avoided.  Id. at § 24.006.  TUFTA defines transfers fraudulent as to present 

or future creditors as: 

(a) A transfer made or obligation incurred by a debtor is fraudulent as to a 
creditor, whether the creditor’s claim arose before or within a reasonable time 
after the transfer was made or the obligation was incurred, if the debtor made the 
transfer or incurred the obligation: 

(1) with actual intent to hinder, delay, or defraud any creditor of the 
debtor; or 

(2) without receiving a reasonably equivalent value in exchange for the 
transfer or obligation, and the debtor: 

(A) was engaged or was about to engage in a business or a 
transaction for which the remaining assets of the debtor were 
unreasonably small in relation to the business or transaction; or 

(B) intended to incur, or believed or reasonably should have 
believed that the debtor would incur, debts beyond the debtor’s 
ability to pay as they became due. 

Tex. Bus. & Com. Code Ann. § 24.005. 

117. Section 544(b) of the Bankruptcy Code allows the trustee to avoid a transfer of 

Black Elk’s interest in property that is voidable under applicable law—in this case, TUFTA.  

Section 550 of the Bankruptcy Code allows the Trustee to recover the property transferred or the 

value of the property transferred in violation of sections 544 and 548. 
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118. As it relates to the Renaissance Sale and the Series E wire transfers, these 

transfers to the Platinum insiders and their affiliates were fraudulent as to Black Elk’s present 

and future creditors and in violation of TUFTA, as set forth above. 

119. Further, Tex. Bus. & Com. Code Ann. § 24.006 defines transfers fraudulent as to 

present creditors as: 

(a) A transfer made or obligation incurred by a debtor is fraudulent as to a creditor 
whose claim arose before the transfer was made or the obligation was incurred if 
the debtor made the transfer or incurred the obligation without receiving a 
reasonably equivalent value in exchange for the transfer or obligation and the 
debtor was insolvent at that time or the debtor became insolvent as a result of the 
transfer or obligation. 

(b) A transfer made by a debtor is fraudulent as to a creditor whose claim arose 
before the transfer was made if the transfer was made to an insider for an 
antecedent debt, the debtor was insolvent at that time, and the insider had 
reasonable cause to believe that the debtor was insolvent. 

Tex. Bus. & Com. Code Ann. § 24.006. 

120. The $97,959,854.79 in wire transfers to Platinum insiders and their affiliates are 

likewise in violation of § 24.006 of TUFTA. 

121. Platinum Partners Value Arbitrage Fund LP, Platinum Partners Credit 

Opportunities Master Fund LP, Platinum Partners Liquid Opportunities Master Fund, LP, and 

PPVA Black Elk Equity LLC, are liable as the recipient transferees of these funds or the persons 

for whose benefit the transfers were made.  These transfers were intentional and initiated by the 

Platinum defendants, as they controlled Black Elk’s Board of Managers and caused Black Elk to 

make the transfers. 

122. Accordingly, the Trustee respectfully requests that the Court avoid the subject 

transfers as actual and/or constructive fraudulent transfers under section 544(b) and applicable 

Texas state law, and recover the value of the transferred property pursuant to section 550 of the 

Bankruptcy Code. 
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COUNT IV - RECOVERY OF AVOIDED TRANSFERS PURSUANT TO 11 U.S.C. § 550 

123. The Trustee incorporates all preceding paragraphs as if fully re-alleged herein. 

124. Section 550 of the Bankruptcy Code allows the trustee to recover, for the benefit 

of the estate, the property or the value of the property transferred and avoided under sections 544 

and 548 from the initial transferee of such transfer or the entity for whose benefit such transfer 

was made. 

125. Here, as set forth above, the Trustee is entitled to avoid, under sections 544 and 

548, transfers of $97,959,854.79. 

126. Platinum Partners Value Arbitrage Fund LP, Platinum Partners Credit 

Opportunities Master Fund LP, Platinum Partners Liquid Opportunities Master Fund, LP, and 

PPVA Black Elk Equity LLC are the initial transferees or persons for whose benefit the transfers 

were made. 

127. Thus, pursuant to section 550 of the Bankruptcy Code, the Trustee is entitled to 

recover the amounts transferred. 

COUNT V - ALTER EGO 

128. The Trustee incorporates all preceding paragraphs as if fully re-alleged herein. 

129. Platinum exercised its control over Black Elk to such a degree that Black Elk 

operated as nothing more than Platinum’s tool or business conduit.  Evidence of such domination 

includes, among other indicia of domination, Platinum having directed Black Elk to engage in 

specific business transactions, causing Black Elk to terminate existing business relationships in 

favor of entities related to or affiliated with Platinum, and controlling which of Black Elk’s 

vendors were paid and when.  Upon information and belief, Platinum’s control was so pervasive 

that Black Elk’s management was virtually unable to make even the most basic business 

decisions without first obtaining direction and approval from Platinum’s personnel. 
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130. Platinum used this domination of Black Elk inequitably and to the detriment of 

Black Elk and Black Elk’s creditors by, among other actions, preventing Black Elk from paying 

is legitimate debts while diverting assets to the benefit of Platinum and its affiliates and insiders. 

131. Further, Platinum used its control to cause Black Elk to defraud its creditors by, 

inter alia, entering into contracts or otherwise incurring obligations that Black Elk could not or 

would not perform and falsely represented to creditors that certain funds were or would be 

available to satisfy Black Elk’s obligations. 

132. For example, at the direction of Platinum, Black Elk falsely represented to its 

creditors that certain bond collateral would be made available to satisfy Black Elk’s obligations 

even though Platinum had already directed Black Elk to divert such funds to Platinum’s benefit. 

133. At the time that these misrepresentations were made, both Black Elk and Platinum 

knew or should have known that such representations were false; Platinum directed Black Elk to 

make such false representations with the intent that Black Elk’s creditors and contract counter-

parties rely and act upon such misrepresentations.  Upon information and belief, as a result of 

such fraudulent activity, Black Elk incurred tens of millions of dollars in debt and substantial 

non-monetary obligations that Black Elk was unable or unwilling to perform. 

134. Pursuant to Texas law, Platinum may be deemed liable for such fraudulently 

incurred obligations. 

COUNT VI - CLAIM OBJECTION 

135. Platinum filed the following proofs of claim against Black Elk in the above-

referenced bankruptcy case: 

Platinum Defendant Claim Number Claim Amount 

PPVAF 224; 242 $22,620,000 in principal 
$1,555,262.50 in interest 

Case 16-03237   Document 1   Filed in TXSB on 10/26/16   Page 43 of 46Case 1:18-cv-10936-JSR   Document 157-6   Filed 01/24/19   Page 69 of 199



44 
594382.11 

PPVA BE 231 unknown 

PPLOMF 240 $10,668,000 in principal 
$733,425 in interest 

PPCOMF 241 $29,582,000  

136. Platinum are entities from which property, in the form of the transfers detailed 

herein, is recoverable under sections 548 and 550 of the Bankruptcy Code.  Platinum has not 

returned the transfers to the Trustee.  Accordingly, any and all claims of Platinum against Black 

Elk’s estate must be disallowed until such time as Platinum pays to the Trustee an amount equal 

to the aggregate amount of the Transfers, plus interest thereon and costs.   

COUNT VII - EQUITABLE SUBORDINATION 

137. Section 510(c) of the Bankruptcy Code provides that a bankruptcy court may, 

“under principles of equitable subordination, subordinate for purposes of distribution all or part 

of an allowed claim to all or part of another allowed claim, or all or part of an allowed interest to 

all or part of another allowed interest....” 11 U.S.C. § 510(c)(1).  Equitable subordination 

pursuant to § 510(c) is appropriate when (i) a claimant has engaged in some type of inequitable 

conduct; and (ii) such misconduct has resulted in injury to the creditors of the bankrupt or 

conferred an unfair advantage on the claimant. 

138. As set forth above, Platinum undertook a scheme allowing Platinum to divert the 

Renaissance Sale proceeds to itself to pay off its Series E preferred equity before bankruptcy, 

thereby benefiting itself to the same extent as it would by paying off Senior Secured Notes while 

at the same time maintaining its secured creditor position as a Holder of Senior Secured Notes at 

the head of the line to receive any assets from Black Elk’s estate in the foreseeable bankruptcy.   

139. By further examples, Platinum made fraudulent transfers with respect to a 

Platinum-controlled credit facility company, White Elk, and also both appropriated a corporate 
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opportunity and then later improperly transferred assets with respect to a company called 

Northstar and later still improperly transferred assets to TKN Offshore. 

140. Through its dominion and control over Black Elk, Platinum caused Black Elk to 

engage in a pattern of conduct designed to harass, delay, and defraud Black Elk’s creditors.  In 

particular, to increase liquidity Platinum caused Black Elk to “stretch” accounts payable – 

delaying the paying of trade indebtedness in order to facilitate Platinum’s plunder set forth in this 

Complaint. 

141. As a result of these acts and others, the Trustee seeks to equitably subordinate all 

of Platinum’s claims against Black Elk pursuant to 11 U.S.C. § 510(c).  Platinum’s acts 

constituted inequitable conduct and misconduct by Platinum, which caused harm and injured 

Black Elk and Black Elk’s creditors and conferred an unfair advantage to Platinum.  Equitable 

subordination of all of the Platinum’s claims will prevent the occurrence of injustice or 

unfairness in the administration of Black Elk’s bankruptcy estate and is not inconsistent with the 

provisions of the Bankruptcy Code. 

VII. 
PRAYER 

142. For these reasons, the Trustee asks for judgment against Platinum for the 

following: 

(a) actual damages; 

(b) exemplary damages; 

(c) prejudgment and post-judgment interest on all amounts recovered in this 
adversary proceeding; 

(0 reasonable attorney fees; 

(g) court costs;  

(h) injunctive relief as set forth in the concurrently filed TRO/PI Application; and 
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(i) all other legal and equitable relief to which the Trustee is entitled. 

Dated October 26, 2016. 

Respectfully submitted, 

By:   /s/   Craig Smyser  
SMYSER KAPLAN & VESELKA, L.L.P. 
Craig Smyser 
Attorney-in-Charge 
Texas Bar No. 18777575 
Fed. Bar No. 848 
csmyser@skv.com 
700 Louisiana, Suite 2300 
Houston, Texas 77002 
713-221-2300 
713-221-2320 (fax) 

Of Counsel: 
SMYSER KAPLAN & VESELKA, L.L.P. 
Jeff Potts 
Texas Bar No. 00784781 
Fed. Bar No. 16504 
Justin Waggoner 
Texas Bar No. 24003122 
Fed. Bar No. 23098 
700 Louisiana, Suite 2300 
Houston, Texas 77002 
713-221-2300 
713-221-2320 (fax) 
jpotts@skv.com 
jwaggoner@skv.com 

OKIN ADAMS LLP 
Matthew Okin 
Texas Bar No. 00784695 
Fed. Bar No. 15204 
David Curry, Jr. 
Texas Bar No. 24065107 
Fed. Bar No. 975482 
1113 Vine St., Suite 201 
Houston, Texas 77002 
713-228-4100 
888-865-2118 
mokin@okinadams.com 
dcurry@okinadams.com 

ATTORNEYS FOR TRUSTEE 
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PART I-FINANCIAL INFORMATION

Item 1. Financial Statements

BLACK ELK ENERGY OFFSHORE OPERATIONS, LLC AND SIIBSIDIARIES
C ONSOLIDATED BALANCE SHEETS

(unaudited)
(in thousands)

September 30,
2014

December 3L,
2013

ASSETS

CURRENT ASSETS:

Cash and cash equivalents

Restricted cash

Accounts receivable, net of allowance for doubtful accounts of $826 and $81 1 at September

30, 2014 and Decembe r 31, 2013, respectively

Due from affiliates

Prepaid expenses and other current assets

Current portion of escrow for abandonment costs

Derivative assets

TOTAL CURRENT ASSETS

OIL AND GAS PROPERilES, successful efforts method of accounting, net of accumulated

depreciation, depletion, amortization and impairment of $21'7,526 and $293,973 at September

30, 2014 and December 3 l, 2013, respectively

OTHER PROPERTY AND EQUIPMENT, net of accumulated depreciation of $6,112 and

$5,350 at September 30,2014 and Decembet 31,2013, respectively

OTHER ASSETS

Debt issue costs, net

Asset retirement obligation escrow receivable

Escrow for abandonment costs, net ofcurrent portion

Other assets

TOTAL OTHERASSETS

TOTAL ASSETS

LIABILITIES AND MEMBERS' DEFICIT

CURRENT LIABILITIES:

Accounts payable and accrued expenses

Derivative liabilities

Asset retirement obligations

Current portion of debt and notes payable

TOTAL CURRENT LIABILITIES

LONG-TERM LIABILITIES

Gas imbalance payable

Derivative liabilities

Asset retirement obligations, net of current portion

Debt, net of current portion, net of unamortized discount of $398 and $617 at September 30,

2014 and December 31,2013, respectively

TOTAL LONG-TERM LIABILITIES

TOTAL LIABILITIES

CLASS E PREFERRED LINITS

$ 5,467 $

675

6,227

775

6I,747

273

7,109

21,976

1,370

29,452

273

6,91 1

25,872

2'.70

68,820 99,47',1

43,200

2,962

5s7

20,348

196,262

7,548

196,136

4,862

1,488

20,348

235,473

7,830

224,715 265,139

$ 339,697 $ 565,614

$ 96,366 $

l,ll9
32,839

340

1 55,880

9,828

43,109

2s7

130,'724 209,0'14

727 1,888

31

233,623162,66t

138,192 183,929

301,580 419,471

432,304

7,936

628,545

109,744
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COMMITMENTS AND CONTINGENCIES

MEMBERS'DEFICIT

TOTAL LIABILITIES AND MEMBERS' DEFICIT

(100,543) (172,675)

$ 339,697 $ 565,614

The accompanying notes are an integral part ofthese consolidatedfinancial statements

I
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10t2612018

REVENUES:

Oil sales

Natural gas sales

Plant product sales

Gain (loss) on derivative financial insffuments

Other revenues

TOTALREVENUES

OPERATING EXPENSES:

Lease operating

Workover

Depreciationo depletion and amortization

Impairment of oil and gas properties

General and administrative

Gain on involuntary conversion of asset

Accretion of asset retirement obligations

(Gain) loss on sale of assets

Other operating expenses

TO'IAL OPERATING EXPEN SES

TNCOME (LOSS) FROM OPERATIONS

OTHER INCOME (EXPENSE) :

Interest income

Miscellaneous expense

Interest expense

TOTAL OTHER EXPENSE, NET

NET INCOME (LOSS)

LESS: PREFERRED UNiT DIVIDENDS

NET INCOME (LOSS) ATTRIBUTABLE TO COMMON LINIT

HOLDERS

201 4.09-30-1 0Q

BLACK ELK ENERGY OFFSHORE OPERATIONS, LLC AND SIIBSIDIARIES
CONSOLIDATED STATEMENTS OF OPERATIONS

(Unaudited)
(in thousands)

Three Months Ended
September 30,

2013

Nine Months Ended
September 30,

2014 20t4 2013

$ 7,81 I $

4,',l18

(101)

4,883

2,44r

50,479 $

12,604

1,457

(7,868)

7,089

70,692

26,192

3,032

(3,593)

I 5,830

$ 136,415

40,046

5,831

(8,562)

16,3 89

19,752 63,757 ll2,l53 190,119

12,744

1,431

) <71

1 1,395

8,901

5si
(98,526)

1,062

5 1,168

1,028

10,027

402

9,621

('7,t94)

4,458

424

2,704

66,753

2,050

24,476

14,469

21,630

3,536

(t33,0'77)

6,413

14r,657

7,312

32,727

55,779

28,250

(17,827)

19,551

(35,367)

5,717

(59,905) 72,638 6,250 237,199

79,65',7 (8,881) 105,903 (47,080)

10

(t,312)

(5,4s9)

30

(2,674)

(6,890)

45

(5,',778)

(r7,733)

81

(7,620)

(t9,526)

(6,761) (9,534) (23,466) (27,065)

72,896 (18,415) 82,43',7 (74,145)

$ 2,033 $ 4,755 $ 10,233 $ 12,581

$ 70,863 $ (23,1',70) $ 72,204 s (86,726)

The accompanying notes are an integral part ofthese consolidatedfinancial statements

2
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BLACKELKENERGYOFFSHOREOPERATIONS,LLcANDSUBSIDIARIES
CONSOLIDATED STATEMENTS OF CASH FLOWS

(Unaudited)
(in thousands)

Nine Months Ended September 30'

2014 2013

$ 82,43',7 s (74,145)
CASH FLOWS FROM OPERATING ACTIMTIES:

Net income (loss)

Adjustments to reconcile net income (oss) to net cash (used in) provided by operating activities:

Depreciation, depletion, and amortization

Impairrnent of oil and gas properties

Accretion of asset retirement obligations

Amortization of debt issue costs

Accretion of debt discount

Loss on derivative financial instruments

Settlement of derivative financial instruments

Gain on sale of assets

Provision on doubtful accounts

Gain on involuntary conversion of assets

Changes in operating assets and liabilities:

Accounts receivable

Escrow receivable, short term

Due from affiliates, net

PrePaid expenses and other assets

Other assets

Accounts payable and accrued liabilities

Gas imbalance

Settlement of asset retirement obligations

NETCASH(USEDINI)PROVIDEDBYOPERATINGACTIVITIES

CASH FLOWS FROM INVESTING ACTIMTIES:

Additions to oil and gas properties

Acquisition of oil and gas properties

Sale of oil and gas ProPerties

Additions to property and equipment

Cash assruned in consolidation of Freedom Well Services' LLC

Proceeds received from insurance recovery

DePosits

Restricted cash

Escrow Payments, net

Escrow released

NETCASHPRoVIDEDBY(USEDT$INVESTINGACTIVITIES

CASH FLOWS FROM FINANCING ACTIMTIES:

Proceeds on short term notes

PaYments on short terrn notes

Borrowing on bank debt

PaYments on bank debt

Debt issuance costs

24,4',76

14,469

3,536

4,520

2t9
3,593

(i 1,1 74)

(r33,077)

16

31,3',70

(29,s25)

32,727

55,',|79

19,55 I

4,595

195

8,562

(2,5',73)

(35,367)

308

(l'7,82'.7)

(13,086)

(3,290)

310

(36,290)

(1,198)

(t7,'717)

74

16,440

464

74,560

(1 6)

(41,5t2)

(67,325) 28,729

(1 1,150)

170,698

(10)

100

5,817

59,024

(t12,'719)

(3,250)

65,741

(683)

473

23,837

(e)

(6e4)

(23,394)

224,479 (50,698)

2,81 8

(2,758)

348

(3,82',7)

23,168

(40,168)

(2,249)
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Contributions from members

Distributions to members

NET CASH (USED INT) PROVIDED BY FINANCING ACTIVITIES

NET(DECREASE)INCREASEINCASHANDCASHEQUIVALENTS

CASH AND CASH EQUIVALENTS - BEGINNING OF PERIOD

CASH AND CASH EQUIVALENTS - END OF PERIOD

SUPPLEMENTAL CASH FLOW INFORMAIION:

Cash paid for interest

NONCASH INVESTING AND FINANCING ACTIVITIES:

Asset retirement obligations relieved due to sale of properties

Increase in asset retirement due to revaluation

Paid-in-kind dividends on preferred equity and accrued distributions to members

50,000

(112,041)

(t57,914) 27,272

(760)

6,22',1

5,303

1,3 83

$ 5,46'l $ 6,686

$ 10,993 $ 11,773

$ (67,051) s (22,999)

$ 2,341

$ 10,233 $ 12,581

The accompanying notes are an integral part of these consolidated financial staternents

-t
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BLACK ELK ENERGY OFFSHORE OPERATIONS, LLC AND SUBSIDIARIES

Notes to Consolidated Financial Statements
(Unaudited)

NOTE 1-BASIS OF PRESENTATION

Nature of Operations: Black Elk Energy Offshore Operations, LLC and our wholly-owned subsidiaries (collectively' "Black

Elk,', "BEEOO,,, 
;we,,, .'our" or "us") is a Houston-based oil and natural gas company engaged in the exploration, development,

production and exploitation of oil and natural gas properties. We were forrned on Novembe r 20, 2007 for the purpose of acquiring oil

and natural gas producing properties within the outer continental Shelf of the united states in the Gulf of Mexico'

Basis of presentation: The accompanying unaudited consolidated financial statements have been prepared in accordance with

U.S. generaliy accepted accounting principles ("GArUr"; for interim financial information. Accordingly, they do not include all of the

information and footnotes reqrrireJ by GAAP for complete financial statements. In the opinion of management, all adjustments of a

normal and recurring nature considered necessary for a fair presentation ofour interim and prior period results have been included in

the accompanying consolidated financial statements. The reiults ofoperations for the interim period are not necessarily indicative of

the results that will be realized for any other interim period or for the entire fiscal year. For further information, refer to the

consolidated financial statements and notes thereto included in our Annual Report on Form 10-K for the year ended December 31,

2013 (the "2013 Form 10-K')'

Reclassifications.. Certain reclassifications have been made to conform 2013 balances to our 2014 presentation. Such

reclassifications had no effect on net income (loss) or cash flow

principles of Consolidation: Tbe consolidated financial statements include the accounts of Black Elk Energy offshore

operations, LLC and our wholly-owned subsidiaries, Black Elk Energy Land operations, LLC and Black Elk Energy Finance corp'

Effective January l,z0l3,in accordance with accounting guidelines for consolidation of variable interest entities, we consolidated

Freedom well Services, LLc (,,Fws,,), as we determinedihat we are the primary beneficiary of FWS and will have the power to direct

the activities of FWS. All material inter-company accounts and transactions have been eliminated in consolidation.

(Jse of Estimates in preparation of Financial Statements: T\epreparation of consolidated financial statements in conformity with

GAAp requires management to make estimates and assumptions. These estimates and assumptions affect the reported amounts of

assets and liabilities, disclosure ofcontingent assets and tiauitities at the balance sheet date and the amounts ofrevenues and experses

recognized during the reporting period. we analyze our estimates based on historical experience, current factors and various other

urr'tptio* that we believe tobi reasonable under the circumstances. However, actual results could differ from such estimates'

Recent Accounting pronouncements:In April 2014, the Financial Accounting Standards Board issued Accounting Standards

Update (,,ASU") 2014-dg, 
.,Reporting Discontinued operations and Disclosures of Disposals of components of an Entity'" Asu 2014-

0g narrows the definition of ,,discontinued operations';to dispositions that represent a strategic shift that has or will have a significant

impact on the entity,s operations and financial results. The ASU requires additional disclosures regarding assets and liabilities held for

sale, and income and losses, including gain or loss on sale, and cash flows from discontinued operations. In addition, the ASU requires

disclosures for disposals ofindividually signifrcant components ofthe business which do not qualify as discontinued operations,

including general information about the disposition and discloswe of the pretax profit or loss from the component for the period of

disposal and all comparable historic periods presented. Asu 2014-08 is effective for all fiscal years beginning after December 15,

2014, andcan be adopted early for certain asset dispositions and reclassifications of assets from "held and used" to "held for sale'" We

are evaluating the impact this standard will have on our consolidated financial statements and related disclosures.

In May 2014,lheFASB issued Accounting standards Update 2014-09, Revenuefrom contracts with customers (Topic 606)'

The update provides guidance concerning the recognition and measurement of revenue from conffacts with customers. Its objective is

to increase the usefulness of information in the financial statements regarding the nature, timing and uncertainty of revenues' The

update is effective for the company beginning in calendar year 2017. we are evaluating the impact this standard will have on our

cons olidated financial statements and related disclosures'

In August 2014, theFASB issued Accounting Standards Update No. 2014-15, Disclosure of (lncertainties about an Entity s

Ability to continue as a Going Concern(,,Asu 2ci'415).ASU 2014-15 requires management to assess an entity's ability to continue

as a going concern, and to provide related foobrote disclosures in certain circumstances. The standard is effective for annual financial

statement starting period ending December ls, z0l6,with early adoption permitted. we are currently evaluating the provisions of ASU

Z0l4-I5 and assessing the impact, if any, it may have on our consolidated financial position, results of operations or cash flows.

4
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NOTE 2 - GOING CONCERN CONSIDERATION

The consolidated financial statements have been prepared assuming the Company will continue as a going concern' As of

September 30, Z1l;,the Company had a net working capiial ieficit of approximately $619 million and a members' deficit of

approxjmately $i00.5 million. The net working capital deficit at September 30,2ol4 is primarily the result of the company's accounts

payable and accrued expenses of $96.3 million. Adaitionatty, the company's 13.75o/o Senior Secured Notes will mature in December

2015 (see ,Note g - Debt and Notes payable" for further discussion). we cannot assure that the company will generate sufftcient cash

flow from operations to service the remaining Notes. These conditions raise substantial doubt about the Company's ability to continue

as a going concern.

ow primary cash flow for the first nine months of 2014 was from divestiture of assets (see "Note 5 - Acquisitions and

Divestitures,, for further discussion). The combination of restricted credit availabiliry lower production since the fourth quarter of

2013, settlement of our plugging and abandonment ("p&A") liabilities and additional collateral requirements related to our surety

bonds that secure our p&A obligations led to signihcant cash reductions in the fourth quarter of 201 3 and the fint nine months of

2014. To increase liquidiry we continue to man"age accounts payable, aggressively pursue accounts receivable and seek opportunities to

sell non-core assets.

our primary use of capital has been for collateral to secure our P&A obligafions. As we plug and abandon certain fields and meet

the various criteria related to the corresponding escrow accounts, we expect to ielease funds from the escrow accounts' on August 15'

2014,thecompany closed the sale ofseven operated and one ,roo-op.rut"d assets to Renaissance offshore, LLc (he "Renaissance

Sale,,). The net proceeds of the Renaissance Sale were used primarily to fund our purchase of the Notes validly tendered and not

withdrawn pursuant to the tender offer on July 16, 2014 andto re-purchase Series E preferred units'

The company may continue to liquidate additional oil and natural gas properties to meet its liquidity needs; however, there is

no certainty that this would generate the cash necessary to meet our obligation. Additionally, this could affect the company's long-term

strategic plan and require the company to liquidate certain oil and gas pioperties at an amount less than would normally be achieved if

sold in the ordinary cogrse of busi.res, 1s"e 'Note 3 - Liquidiry Risks and Uncertainties" for further discussion)'

The consolidated financial statements do not include any adjustments that might result from the outcome of this uncertainty'

Please refer to ltemlA. Risk Facton for detail discussions of our risk factors'

NOTE 3- LIQIIIDITY, RISKS AND UNCERTAINTIES

The company currently faces significant challenges with our cash flow and our need to pay for operating expenses'

including our debt service obligations. The company's cash-position raises substantial doubt about the company's ability to continue as

a going concern. we will needio seek additionuiworkiog capital through the sale of equity or assets and potentially refinance our debt

in an effort to improve our liquidity position'

we routinely monitor and adjust our capital expenditures in response to changes in prices, availability of financing, drilling

and acquisition costs, industry conditions, the timing ofregulatory approrrals, the availability ofrigs, success or lack ofsuccess in

drilling activities, contractuai obligations, internall/generit"o 
"usn 

flows ana other facton both within and outside our control'

virnrally all of our current production is concenffated in the Gulf of Mexico, which is characterized by production declines more

rapid than those of conventional onshore properties. As a result, we are particularly vulnerable. to a near-term severe impact resulting

from 
'nanticipated 

complications in the development of, or production f.o*, uny iingle material well or infrasffucture installation'

including lack of suffrcient capital, delays in receiving o"".rrury drilling and operating permits, increased regulation, reduced access to

equipment and services, mechanical or operational fuil*"r, and severe i"uth.t Any unanticipated significant disruption to' or decline

in, our cunent production levels or prolonged negative changes in commodity prices or operating cost levels could have a material

adverse effect on our financial position, results of operations, cash flows, the-quantity ofproved reserves that we report, and our ability

to meet our commitrnents as they come due'

As an oil and gas company, our revenue, profitability, cash flows, proved reseryes and irture rate of growth are substantially

dependent on prevailing prices for oil and out*ut gas. Hisiorically, the energy markets have been very volatile, and we expect such

price volatility to contiiue. Any extended decline in oil or gas prices could have a material advene effect on our financial position,

iesults of operations, cash flows, the quantities of oil and gas reserves that we can economically

5
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produce, and may restrict our ability to obtain additional financing or to meet the contractual requirements of our debt and other

obligations.

NOTE  
-OTLAND 

GAS PROPERTIES

The following table reflects capitalized costs related to our oil and gas properties

September 30,
2014 December 31, 2013

$

(Unaudited)

(in thousands)

260,726 $

(21'7,526)

490, I 09

(293,973)

$ 43,200 $ 196,136

(in thousands)

$ 276,732

(t'7 ,7l7)
(67,051)

3,536

195,500

(32,839)

162,66r

NOTE s-ACQIIISITIONS AND DIVESTITURES

On August 15, Z;l4,the Company closed the sale of seven operated and one non-operated assets to Renaissance Offshore, LLC

(the ,,Renaissance Sale,,). After customary purchase price adjustrnents, the company received $ 125.1 million in net proceeds from the

Renaissance Sale. The assets sold in the Renaisruo"" Sul" ,.pr.r"ttt a significant amount of the Company's cash flow, proved reserves

and production. Reflected in orn september 30, 2014 consolidated financial statements is a preliminary gain of $98.5 million related to

the Renaissance sale. The net proceeds of the Renaissance Sale was used primarily to fund our purchase of the Notes validly tendered

and not withdrawn pursuant to the tender offer on August 13,2014 and to re-purchase Series E prefened units'

on March 13,2014, the Company entered into a purchase and Sale Agreement (the "PSA") with a wholly owned subsidiary of

Fieldwood Energy LLC (,,Fie1dwood,,). pursuant to the psA, Fieldwood acquired all of the company's interest in one operated and 15

non-operated fields in the offshore Gulf of Mexico, for $50 millioq prior to normal purchase price adjustments (the "Sale")' The Sale

closed on Ma rcnr|.,2014. Reflected in our September 30,2014 consolidated financial statements is a preliminary gain of $34'5

million related to Fieldwood.

on March 26, zll3,we completed the sale of four fields to Renaissance offshore, LLc for approximately $52.5 million prior to

normal purchase price adjustments. The proceeds were used to reduce the amount borrowed under the credit Facility. Reflected in our

September 30,2013 consolidated financial statements is a gain of $35.8 million'

Proved properties

Accumulated depreciation, depletio4 amortization and impairrnent

Oit and gas Properties, net

The following table describes the changes to our asset retirement obligations (unaudited)

Balance at December 31,2013

Liabilities settled

Liabilities relieved due to sale ofproperties

Accretion expense

Balance at September 30,2014

Less: current Portion

Total Long-Term Asset Retirement Obligations $

6
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NOTE 6-DERTVATIVE INSTRI]MENT S

We enter into hedging transactions with major financial institutions to reduce exposure to fluctuations in the price of oil and

natural gas. We use financially settled crude oil and natural gas swaps. With a swap, the counterparty is required to make a payment to

us if the settlement price for a settlement period is below the hedged price for the transaction, and we are required to make a payment

to the counter-parly if the settlement price for any settlement period is above the hedged price for the ffansaction. We elected not to

designate any ofour derivative conffacts as qualifying hedges for financial reporting purposes, therefore all ofthe derivative

insffuments are categoized as standalone derivatives and are being marked-to-market with "Unrealized (loss) gain on derivative
financial instruments" recorded in the consolidated statements of operations.

At September30,2014, we had the following contracts outstanding (Asset (Liability) and FairValue Gain (Loss) (unaudited)):

Crude Oil Natural Gas Total

Period

Monthly Contract
Volume Price
(Bbls) ($iBbl)

Asset
(Liability)

Fair Value
Gain
(Loss)

Monthly
Volume

(MMBtu)

Contract
Price

($A{MBtu)
Asset

(Liabitity)

Fair Value
Gain

(Loss)
Asset

(Liability)

Fair Value
Gain

(Loss)

Swaps:

10/t4 -
t2n4
t0114 -
r0/14

11114 -
fi/t4
t2/r4 -
t2ll4

3n5 -3lts
t0lt4
-t0/14

1Ur4 -
tUt4
rzt14
-t2lt4

i5,000

s,525

5,525

5,525

65.00

8't.75

87.75

87;75

28,635

2't,081

34,tt4

27,838

24,46r

26,443

29,'753

28,635

2'1,08t

34,Lt4

27,838

24,461

r92,799

186,296

r89,992

58,684

68,337

69,'732

4.09

4.09

4.09

4.09

4.09

4.09

4.t9

4.r9

4.t9

4.r9

4.19

4.19

4.47

4.47

4.4'7

4.4'l

4.47

4.4'.7

(in thousands)

$ (1,122) S (1,122)

(r7) (17)

(13) (13)

(10) (10)

$ (tJra $ (1,162)

$

(in thousands)

$

3

(1)

(3)

(4)

(4)

(2)

6

2

(in thousands)

(t,t22) s (r,r22)

(14) (14)

(14) (14)

(13) (13)

(4) (4)

(4) (4)

(2) (2)

66

'r)

$

1/15 - 1/15

2tr5 - 2t1s

3

(1)

(3)

(4)

(4)

(2)

6

2

1^5 - v15

2t15 - 2/r5

3lt5 - 31t5

10/14 -
t0/t4
t1n4 -
Il IT4

r2^4 -
tzlr4

vls - 1/t5

2/t5 - 21t5

3n5 -3l|s

(2)

(l)

1

94

64

52

t2

15

2l

(2)

(1)

1

94

64

52

t2

15

2I

(2)

(1)

1

94

64

52

1''

15

21

(2)

(1)

I

94

64

52

ta

15

2T

$ 2s3 $ 2s3 $ (909) $ (909)

7
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The fair values of derivative instruments in our consolidated balance sheets were as follows (in thousands) (unaudited):

Asset Derivatives Liabilitv Derivatives Asset (Liability) Derivatives Total

Derivatives Not Designated as

Instruments under Accounting
Hedging
Guidance

Balance Sheet
Location

Fair Value at
September 30,

2014
Balance Sheet

Location

Fair Value at
September 30'

2014
Balance Sheet

Location

Fair Value at
September 30,

2014

Commodity Contracts

Total derivative instruments

Derivative
financial

instruments

Current

Non-current

$ 270

Derivative
financial

instruments

Current

Non-current

$ (1,179)

$ (1,179)

Derivative
Itnancial

instnunents

Current

Non-current

$ (e0e)

$ (eOe)
$ 270

Asset Derivatives Liability Derivatives Asset (Liability) Derivatives Total

Derivatives Not Designated as

Instrunents under Accounting
Hedging
Guidance

Balance Sheet
Location

Fair Value at
December 31' Balance Sheet

Location

Fair Value at
December 31,

20t3
Balance Sheet

Location

Fair Value at
December 31,

201320t3

Commodity Contracts

Total derivative instruments

Derivatives Not Designated as Iledging
Instruments under Accounting Guidance

Derivative
financial

instruments

Current

Non-current

$ 1,3'10

$ 1,3 70

Derivative
financial

insffuments

Current

Non-current

$ (9,828)

(3 1)

$ (9,8s9)

Derivative
financial

insffuments

Current

Non-current

$

Nine Months Ended
September 30'

(8,458)

(3 1)

$ (8,489)

We have a netting agreement with our financial institution that pennits net settlement of gross commodity derivative assets

against gross commodity derivative liabilities, and we routinely exercise our contractual right to offset realized gains against tealized

losses when settling with our derivative counter-parfy'

The effect of derivate instruments on our consolidated statements of operations was as follows (in thousands) (unaudited):

Three Months Ended
September 30,

Statements of Operations
Location 2014 2013 20L4 2013

Realized CommoditY Contracts

Gain (loss) on derivative
financial instnrments

Gain (loss) on derivative
financial instruments

$ (2,316) S (2,725) s (11,174) $ (2'573)

Unrealized CornmoditY Conffacts

Total derivative instruments

7,r99 (5,143) '7,581 (5,989)

$ 4,883 $ (7,868) $ (3,593) $ (8,562)

NOTE 7-FAIR VALUE MEASIIREMENTS

Accounting guidance for fair value measurements clarifles the definition of fair value, prescribes methods for measuring fair

value, establishes a fair value hierarchy based on the inputs used to measure fair value, and expands discloswes about fair value

meas'rements. The three-tier fair value hierarchy, which prioritizes the inputs used in the valuation methodologies, is:

. Level /-Valuations based on quoted prices for identical assets and liabilities in active markets'

. Level2-valuations based on observable inputs other than quoted prices included in Level 1, such as quoted prices for similar

assets and liabilities in active markets, quoteo prices for identical or similar assets and liabilities in markets that are not active,

or other inputs that are observable or can be corroborated by observable market data.

. Level3-Valuations based on unobservable inputs reflecting our own assumptions, consistent with reasonably available

assumptions made by other market participants. These valuations require significant judgment.

8
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As required by accounting guidance for fair varue measurements, financial assets and liabilities are classiflted based on the lowest

level of input that is significantlo the fair value measwement. our assessment of the significance of a particular input to the fair value

measurement requires judgment and may affect the valuation of the fair value of assets and liabilities and their placement within the

fair value hierarchY levels.

The following tables present information about ow assets and liabilities measured at fair value on a recurring basis as of

September 30,20l4andDecember3l,2013andindicatethefairvaluehierarchyofthevaluationtechniquesutilizedbyusto
deierrnine such fair value (in thousands) (unaudited):

Fair Value Measurements

U

Fair Va]ue as of
Level 2 Level 3

September 30, 2014 Level 1

Assets

Oil and Natural Gas Derivatives $ 270 $ $ 270 $

$ 270 $ $ 2',70 $

Liabilities

Oil and Natural Gas Derivatives $ (1,179) $ $ (1,179) $

$ (1,179) $ $ (1,i79) $

Fair Value Measurements
at December 3L' 2013

Fair Value

Fair Value as of
December 31, 2013 Level 1

Assets

Oil and Natural Gas Derivatives $ 1,370 $ $ 1,3'70 $

$ 1,370 $ 1,370 $

Liabilities

Oil and Natural Gas Derivatives $ (9,859) $ $ (9,859) $

$ (9,859) $ $ (9,859) $

Level 2 Level 3

$

we estimated the fair value of derivative instruments using internally-developed models that use as their basis readily observable

market Parameters.

The determination ofthe fair values above incorporates various factors required under accounting guidance for fair value

meas*rements. These factors include not only the impact of our nonperfo*uo"" risk but also the credit standing of the counter-parties

involved in our derivative contracts'

As of Septemb er 30,2014,the estimated fair value of cash and cash equivalents, accounts receivable, other current assets'

accounts payable and other current liabilities uppio*imut"d their carrying ',rirre due to their short-term nature' The estimated fair value

of our debt was primarily based on quoted market prices as well u, pri."l for similar debt based on recent market ffansactions' The fair

value of debt at September 30,2014 was $121'5 million'

Fair Value on u Non-Recurring Basis

oil and gas properties with a carrying value of $ 57.7 million were written down to their fair value of $43 '2 million' resulting in

an impairment charge of $11.4 million aoo st+.s million for the three and nine months ended september30' 2014, which is recognized

under,. Impairment of oil and gas properties" in the consolidated statements of operations. As of September 30, 2013' oil and gas

properties with a carrying value of $290.7 million were written down to their faiivalue of $234.9 million, resulting in an impairment

charge of $0.4 million uia sss.s million for the three and nine months ended September 30, 2013, respectively' The impairment

analysis is based on the estimated discounted future cash flows for those properties. Significant Level 3 assumptions used in the

calculation of estimated discounted cash flows included our estimate of future oil and gas prices, production costs, development

expenditures, estimated quantities and timing ofproduction ofproved reserves, appropriate risk-adjusted discount rates' and other

relevant data.

https://wwwsec.gov/Archives/edgar/data/1518909/00015',l890914000038/a201409-30x10q'htm
14t67

Case 1:18-cv-10936-JSR   Document 157-6   Filed 01/24/19   Page 87 of 199



10t26t2018 201 4.09-30-1 0Q

9

https://www.sec.goviArchives/edgar/data/1 51 8909/0001 51 890914000038/a201 409-30x,1 0q.htm 15t67

Case 1:18-cv-10936-JSR   Document 157-6   Filed 01/24/19   Page 88 of 199



201 4.09-30-1 0Q
1012612018

NOTE 8-DEBT AND NOTES PAYABLE

Our debt and notes payable are summarized as follows

Senior Secured Revolving Credit Facility

13.'75% Senior SecuredNotes, net of discount

Other debt

Total debt

Less: current Portion

Total longterm debt

Senior Secured Revolving Credit Facility

facilities.

Solicitation and not revoked such consent'

September 30,
20t4 December 31, 2013

$

(in thousands)

(unaudited)

$

138,169

363

34,500

149,383

303

138,532

(340)

1 84,1 86

(2s1)

$ I38,t92 $ 183,929

our credit Facility was paid in full on March 17 ,20I4'As of Septemb er 30' 20'4'we had zero borrowings outstanding in

letters of credit issued under the dredit Facility. ow retters of credit were paid in full and terminated on June 8' 2014'

13.75% Senior Secured Notes

onNovember23,20l0,weissued$l50millionfacevalue of13.ll%Notesdiscountedatgg'l}9Yo(the"Notes")'Thenet

proceeds were used to repay all of the outstanding indebtedness ,rna", o* pior revolving credit Facility' to fund BoEM collateral

requirements, and to prefund our escrow u.rooori. w. puy iot.r.r, on tt 
" 

Not", semi-annualry in arrears, on June I and December I of

each year, which commenced on June r, 20r1. The Notes will mature on December r,2015, at which time all principal then

outstandingwi'bedue.Asof September lo,zorq,therecordedvalueoftheNoteswas$l3S.2mitlion,whichincludesthe

unamortized discount of $0.4 million. w" irr".rn"a orraerwriting uno a"it ir*rr. 
"or,, 

of $7'2 million, which have been capitalized and

are being amortized over the life of the Notes'

The Notes are secured by a secwity interest in our and the guarantors' assets (excluding the w&T Escrow Accounts (as defined

below)).

we have the right to redeem the Notes under various circumstances. If we experience a change of conffol' the holders of the

Notes may require us to repurchase the Notes at 101% of the principal amount thereof, plus accrued unpaid interest' we also have an

optional redemption in wrrich we may redeem up to 3 5% of the aggreg"i" pi*ipur u*orrnt of tne Notes at a price equal to 1 I 0% of the

principal amount, plus accrued interest aod ,rnpuid interest to the date of redempion, with the net cash proceeds of certain equity

offerings until Decemb., L, ZO13. From December 1, 2013 until Decem-b er l,ior4,we may redeem some or all of the Notes at an

initial redemption price equar to par value pr* oo.-t urthe coupon *ttr"i "q"urr 
rc6.g'rs%plus accrued and unpaid interest to the

date of the redemption. on or after Decemter i,1st,q,we may iedeem ,o-. o, ail of the Notes at a redemption price equal to par plus

accrued and unpaid interest to the date of redemption'

on May 23,20,,we commenced a consent solicitation that resulted in our entry into the Fint Supplemental Indenture' we paid

a consent solicitation fee of $4.5 million. rhe rirst iupplemental Indenture amended the Indenture' among other things' to: (1) increase

the amount ofcapitar expenditures permitted to be made by us on an annual basis, (2) enable us to obtain financial support from ow

majority equity holder by way of a $30 million invesfineniio sponro. Preferred sto;k, which can be repaid over time' and (3) obligate

us to make an offer to repurchase the Notes semi-annually at an or.t pri." .qual to 103%o of the aggregate principal amount of Notes

repwchased plus accrued and unpaid interest to the extent we meet certain defined financial tests and as permitted by our credit

on July 16,20l4,each of Black Elk Energy offshore op"-*l1t', LLc and Black Elk ltttgy Finance corp' announced that it

has commenced a cash tender offer to purchase it, 
"orrtrturrang 

S iSO,OOO,ObO aggregate principal amount of 13 '7 5Yo senior sec,red

notes due 201 5. The offer and the consent Solicitation were 6eing made in 
"o*""tioo 

with our proposed disposition of certain assets

pusuant to a purchase and Sale Agreement betrveen the compant and Renaissance offshore ,LLc, dated July 10' 2014' The offer

expired on August 13,2014.As oithe expiration of the offer, $1f,333,000 principal amounJ of the Notes validly tendered and not

withdrawn, and holders of g I 10,565,000 principal amount of the Notes, ori3 .7 t6/o of the Notes, validly consented to the consent
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OnAugust 15,Z}l4,we announced the closing ofthe Renaissance sale ofseven operated and one non-operated assets. Based

on the consents received and the conditions to effectiveness, including the Renaissance Sale, having been satisfied or waived in

connection with the announced tender offer and consent solicitation, the guarantor and the tmstee under the indenture goveming the

Notes entered into a Second supplemental Indenlure in order to effect the proposed amendments to the indentwe goveming the Notes

effective as of August l9,z1li.At the effective time, the Second Supplemental Indenture was binding on all holders of Notes,

including those who did not deliver a consent. All Notes validly tendered and not withdrawn by 5 P.M ET on August 13,2014 were

accepted for payment and the Company promptly paid for such Notes, using Renaissance proceeds, in accordance with the terms of the

Company,s Offer to purchase and Consent Solicitation Statement dated July 16,2014, and in the related Letter of Transmittal and

Consent to Tender and to Give Consent.

The Notes require us to maintain certain financial covenants. Specifically, we may not permit our SEC PV-10 to consolidated

leverage to be less than I .4 to 1 .0 as of the last day of each fiscal year. In addition, we and our subsidiaries (excluding FWS) are

subjeci to various covenants, including resfficted pa)rynents, incurrence of indebtedness and issuance of preferred stock, liens,

dividends and other payments, mergeq consolidation or sale of assets, transactions with affiliates, designation of resfficted and

unresfficted subsidiaries, and a maximum limit for capital expenditures. Amended in conjunction with the Consent Solicitation on

May 31, 20l l (the ,.Indentwe,,), our limitation on capital expenditures of a maximum limit of $60 million for the fiscal year ending

December 3l,20lz and 30oh of consolidated earnings befoie interest expense, income taxes, DD&A and impairment, and exploration

expense for any year thereafter. This covenant lirniting capital expenditures was removed in the supplemental Indenture described

below.

on August 1g,2014, as supplemented by the First Supplemental Indenture, entered into a Second Supplemental Indentwe (the

,.Supplemental Indenture,,) in order to effect the proposed amendments to the Indenture effective as of August 19, 2014 (the "Effective

Time,,). At the Effective Time, the Supplementufloi"ot*e will be binding on all holders of the Notes, including those who did not

delivei a consent or who validly revoked their consent before the Expiration Time.

Among other things, the Supplemental Indenture (i) allowed the Company to apply the net proceeds from the Renaissance

Sale to consummate the Offer and to use any remaining proceeds from the Renaissance Sale to purchase preferred equity issued by the

Company; (ii) perrnitted the incurrence of indebtedtt"rr uririog from the perforrnance of the Company's plugging and abandonment

obligations and liens on the company's oil and gas properties to secure such indebtedness; and (iii) removed the covenant prohibiting

the company and its Restricted Subsidiaries (as defined in the Indenture) from incurring aggregate capital expenditures in excess of

30% of Consolidated EBITDAX (as defined in the Indenture) in any fiscal year.

The amounts of required principal payments based on our outstanding debt amounts as of Septemb er 30, 2014, were as follows

(in thousands)

$ 340

13 8,590

$ 13 8,930

Unamortized discount on 13 .7 5%o Senior Secured Notes

Total debt

(3e8)

$ 138,532

NOTE 9- MEMBERS' DEFICIT

The Member Agreement (the ..Agreement") has four (class A, B, c, and E) classes of members. Net income (loss) is allocated to

the members in accordance with the terms set forth in the Agreement. The Agreement allows for preferred returns to certain members

after intemal rate of return and return of investrnent hurdles are met.

In the first quarter of 201 3, we entered into contribution agreements with PPVA (Equity) and Platinum Partners Black Elk

opportunities Fund LLC (,,ppBE,,) or entities designated by nrbn (together, the "Platinum Group") pursuant to which we have issued

50.0 million additional Class E preferred Units (th; "Class'E Uoitt"; and 3.8 million additional Class B Units to the Platinum Group

for an aggregate offering price of $50.0 million. The Class E Units are recorded under "Preferred Units" and the Class B Units are

included in ,,Members, Deficit" in the consolidated balance sheets. In addition, we also agreed to issue an additional 43 million Class E

Units in exchange for $30.0 million of outstanding Class D Preferred Units and $13.0 million of paid-in-kind dividends. The Class D

preferred Units were recorded under "preferred Units" in the consolidated balance sheets. The Class E Units had a preferred return of

20yo perannum, which was set to increas e to 360/o on March 25,2014. on March 24,2014, AQR Diversified Arbitrage Fund exercised

its rigtrt, and we complied, requiring us and PPVA to repurchase all of its Class E Preferred Units for $14.0 million. We obtained

waiven to the Class E Prefened Units waiving the incremental
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preferred return. As a result of the waiven obtained, we issued class E units of approximately $10'2 million as paid-in-kind dividends

ior the nine months ended September 30, 2014'

ln August 2014, we re-purchased $g6 million of our Series E Preferred units using proceeds of the Renaissance Sale reflected

in our consolidated Statement of cash Flows. ,Ls of septemb er 30,2014,we have $7.9 million Series E Preferred units outstanding'

on February 12,z1l3,we entered into an agreement with platirrum under which we agreed to issue class B units to Platinum in

exchange for financial consulting services, including (1) analysis and assessment of our business and financial condition and

compliance with financial coven-ants in oru Cr"Jii ri"ility, (2i discussion with us and senior bank lenden regarding capital

contributions and divestitures ofnon-core assets, ana 1:; coliaination with our attorneys, accountants, and other professionals' on

February !2,2013,we issued 1,131,458.5 Class B Utit, to PPVA Black Elk (Equity) LLC' anaffrliate of Platinum' pursuant to such

agreement.

on February 12,2013,we entered into the Fourth Amendment to the Second Amended and Restated Limited Liability operating

Agreement of the company (the ,.Fourt! Allndment"). The Fourth Amendment amended the cornpany's operating agreement to

effectuate a 10,000 ,o iooi, split for each of the Class A Units, Class B Units and Class C Units'

NOTE IO_COMMITMENTS AND CONTINGENCIES

General

Due to the nature of our business, some contamination of the real estate properfy owned or leased by us is possible'

Environmental site assessment of the properry would be necessary to adequatery i"t.r-i* remediation costs, if any' Management does

not consider the amounts that wourd resurt from urry en riroomenial site assessments to be signihcant to the consolidated financial

position or resurts of our operations. Accordingly, no provision for potential remediation costs is reflected in the accompanying

consolidated financial statements. we are ,,ruii.i'ro ciaims and lawsuits that arise primarily in the ordinary course of business' It is the

opinion of management that the disposition or ultimate resolution of such claims and lawsuits will not have a material adverse effect on

oL consolidated financial position or results of operations'

we continue to go through the discovery phases of the civil litigation of the,personat injury lawsuits filed as a result of the

November 16,2qrz,explosion and fire which occuned on our west Delia 32-E platform, located in the Gulf of Mexico approximately

17 miles southeast of Grand Isle, Louisiana. several civil lawsuits have been trtea as a result of the west Della32lncident' The

lawsuits that were filed in Texas have been transferred to the united states District court for the Eastern District of Louisiana' and all

cases have been consolidated for discovery purposes in that court. rhe frrsiplaintiff's case- will be tried in either December of 2014 or

January of 2015. A11 civil cases filed as a result of the west Delta 32 tn"iaeot are being defended by inswance defense counsel' we

believewehavestrongdefensesandcross-claimsandintendtodefendourselves.

West Delta 32

Thomas Andrus, et al

Aspreviouslyreported,sixinvestorsinBlackElkEnergy,LLC(..BEE'')frledapurportedderivativecomplaintonbehalfof
BEE in the Supreme court of the state of New york, county of New YorL, against the company, John Hoftnan' Iron Island

Technologies Inc., and various entities and individual, ur*oriut.d with the company's majority unit owner (the "Platinum

Defendants,,). The lawsuit seeks unspecifred damages allegedly arisingfrom tf j tne dilution of BEE's ownership interest in the

Company through various financing transactions liith the plutiot'- Defendants and the issuance of membership 
'nits 

under

management and employee incentive programs; and (2) the alleged *i***ug.-ent of the cgm.nanv in connection with certain alleged

safety violations and ,# w"rt Delta32lncident. we believe there are ,t ongi"r"*es to the claims asserted in the lawsuit' and the

Company intends to defend the case vigorously'

on or about September 24, z[l3,plaintiffs filed a motion for a preliminary injunction to restrain a portion of the proceeds of

the company,, propor.i sale of certain oil fields in the Gulf of Mexico. ih. court-d.nied the motion on November 15' 2013 ' on or

about Novemb er 20,2013 ,we filed a motion tqdismiss the complaint in its entirety, inter alia, on the grounds that (i) the claims fail to

state a cause of action; (ii) the claims are r"n tea ty Jocumentary evidence; (iii) plaintitrs' who are not members of the company' lack

standing to assert a claim for mismanagem"o, oiitr. company; and (iv) certainclaims are barred by the statute of limitations'

oral arg'ments were heard on July 24,2014.At that time, the judge has asked for additional briefing on the conJlicts of Law

issue. we had a conference call with the court on Friday, September 5,-2014 to set a schedule for the supplemental
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briefs the court has requested. ow revised brief was due and submitted on or about September 10, 2014' oral arguments on the

motions to dismiss were heard on November 6,2014 and we are awaiting the judge's ruling'

Grand Isle ShiPYard ("GIS") Matters

On April 29,z0l3,Grand Isle Shipyards, Inc. ("GIS") sued BEEOO, Enviro Tech Systems ,LLC, Wood Group USA' Inc'' and

compass Engineering & consultants, LLc in the United States District court for the Eastern District of Louisiana for damages it

alleged incurred in connection with the west Delta 32 Incident. GIS specifically sought damages for loss of property and equipment'

expenses in the form of indemnity and medical benefits paid to or on tehalf of its employees, and for unpaid invoices in connection

with the work it performed at west Delta3z.upoo *otio"by BEEoo, however, the court dismissed GIS' lawsuit and ordered GIS and

BEEoo to first attempt to resolve their claims ituougn mediation which took place on November 12, 2013' Since the mediation was

ursuccessful, the Parties have now agreed to enter irito binding Arbitration pursuant to and in accordance with the MSA'

Invoice Arbitration - on october g,zll4,Black Elk submitted to the Arbitrator its initial briefing on all affirmative claims

and defenses. This briefing was drafted and submitted pursuant to an order from the Arbitrator. GIS ignored this order to some degree

and submitted Motions for summary Judgment on that iate instead. GIS asked for summary judgment on all of its claims and

confusingly argued that Black Elk is not entitled to summary judgment on its affrrmative claims (Black Elk obviously has not sought

snmmary judgment on its affrrmative claims). on october ii, zo4,the parties participated.in a telephonic hearing with the Arbitrator

regarding the briefing and preexisting motigns, The Arbitrator 1t; g,ranted gtaci Btt< the right to conduct an audit pursuant to the MSA

between the parties, (2) granted Black Elk limited discovery 
"oncerning 

,h" ur. of D&R-workers on Black Elk platforms' and (3) stated

that he would not be granting any dispositive motions in the case (i'e' GIS' Motions for Summary Judgment)'

The arbitration, currently scheduled for Decembe r l,20l4,has been delayed until the new year' This was a necessary step as

both parties will need r6rut deptsitions and aggregate discovery before an arbitration can take place'

platform Arbitration - The arbitration case for damages to the west Delta3zPlatform is scheduled for hearing before a three-

arbitrator panel on May 12,2015.The arbitration proceedinglmtiated uf ntact Elk against compass Engineering & consultants' LLC

for damages arising from the explosion of the wo-32 platform trus ue"r, uuu,.a pending resolution of compass' separate lawsuit filed

in the united States District for the westem District of Louisiana seeking a declaration that it_was not subjected to arbitration' we are

cunently in the process of drafting discovery to GIS concerning D&R R"esources, LLC's employees' rates, duties, and uaining' we will

on April 16,z[l|,Vistar oil rexas LLC (,'Vistar") filed a petition against BlackElk in Harris county District court' This suit

alleges that Black Elk breached an Acquisition and participation Agreement and a Joint operating Agreement between the parties'

primarily by failing to provide vistar with the funds required to bring several wells into oferation in wilson county' Texas' vistar

a'eges damages of approximatery $6,500,000, certain iease acquisition costs and promissory note payments required to cover liens

placed on the wells. vistar further alleges that Black Elk is in bieach by refusing io provide approximately $10,350,000 to vistar to

acquire additional properfy. This case is in discovery. we believe we have stron! poiential defenses and have submitted counterclaims'

and intend to defend ourselves vigorously'

Arthur Garza III

on August 3r,z[l|,Arthur Garza,former chief rechnical officer of Black Elk Energy offshore operations' LLC' filed suit

against Btack Elk Energy offshore operations for payment of severance under his employment agreement' This case is in discovery'

we believe we have strong potential iefenses and intend to defend ourselves vigorously'

confinue to defend ourselves vigorously'

Wstar Oil Texas, LLC Joint Venture

Operartng Leases

through 2020

Approximate future minimum lease payments for operating leases at September 30,2014 were as follows:

we lease offrce space and certain equipment under non-cancellable operating lease agreements that expire on various dates
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Period Ending SePlelqber-30'

201 s

z0l6

2017

20t8

2019

Thereafter

(in thousands)

$ 4,056

2,072

l,'784

1,655

1,590

r,941

$ 13,09 8

Escrow Accounts

pursuant to the purchase agreement from w&T offshore, Inc. (the "w&T Acquisition"), we are required to fund two escrow

accounts (the ..w&T Escrow Accorints"), relating to the operating and non-operating properties that were acquired in maximum

aggregate amount of $63.g million 1$:z.o mittioi op.rut"i and $5 t.z million non-operated) for future P&A costs that may be incurred

on such properties. As of November 2010, we fully funded the operating escrow account in the amount of $32'6 million and the

payrnent schedule for the Non-Operated Properties Escrow Account was amended and commenced on December 2011' As of

September 30,zol;,we have funded $20.5 million into the non-operating escrow account, leaving $10.7 million to be funded through

May 1,2017.

The obligations under the w&T Escrow Accounts are fully guaranteed by an affrliate of Platinum. w&T offshore Inc'

(,,w&T") has a first lien on the entirety of the w&T Escrow Accounts, and BP corporation North America Inc. and Platinum are pari

passu second lien holders. once p&A obligations with respect to the interest in properties acquired from the w&T Acquisition have

been fully satisfied, the lien on the w&T Escrow Accounts will be automatically extinguished. w&T also has a second priority lien

with respect to the interest in properties acquired from the w&T Acquisition (with Platinrun and BNP Paribas sharing a first priority

lien;, which lien will be released once the W&T Escrow Accounts have been fully funded'

on Decembe r 19,20l2,we entered into a Third Amendment to Pwchase and Sale Agreement (the "Third Amendment") with

W&T. pursuant to the Third Amendment, we caused performance bonds (the "ARGO Bonds") in an aggregate amount of $32'6 million

to be issued by Argonaut Insurance company to w&T to guaranty our performance of certain plugging and abandonment obligations'

upon receipt of the ARGO Bonds, w&T (i) released its rights to any money held in an escrow account established to secure our

performance of certain plugging and abandonment obligations with respect to the operated Properties Escrow Account, (ii) released

the security interest and deposit account control ug...-rot forrnerly securing its rights in the operated Properties Escrow Account and

(iii) authorized the escrow agent to release such funds from the operated Properties Escrow Account to or at our direction' In addition'

we and w&T agreed that until the funding of an escrow account established to our performance of certain plugging and abandonment

obligations with respect to certain non-operated properties is complete, we may not obtain reductions of the ARGo Bonds under any

circumstances without w&T,s consent. As of Septemb er 30,20r4,we no longer use ARGO Bonds as these are now backed by cash

collateral.

punuant to the pwchase agreement for the Maritech acquisitioq we are required to fund an escrow account (the "Maritech

Escrow Account,,), relating to the pioperties that were acquirea, or $ t:. t million to be used for future P&A costs that may be incurred

on such properties. This escrow obligation was fully funded in February 2014.

In regards to the Merit acquisition, we are required to establish an escrow account to secure the performance of oru P&A

obligations and other indemnity obligations with respect to P&A and./or decommissioning of the acquired wells and facilities' we paid

$33 million in sruety bonds at closing and are required to, over time, deposit in the escrow account an amount equal to $60 million'

which is to be paid in 30 equal monthly installments payable on the firsi day of each month commencing on June 1, 201 I ' This escrow

obligation was fully funded in November 201 3 '

NOTE II-RELATED PARTY TRANSACTIONS

We pay for certain operating and general and administration expenses on behalf of Black Elk Energy, LLC' At both

September 30,2014 and Decembe r 31,2013,we had receivables from Black Elk Energy, LLC in the amount of $273,430 '

on August 30, 2013, we consented to the assignment by Capital One Ban! N.A. and the other lenders of all of their rights and

obligations under our credit Facility to white Elk LLC, as Administrative Agent and Lender, and Resource value Group LLC, as

Lender. Resource value Group rrd is affiliated with platinum. As part of this transactiog we paid a required $0.3 million pwchase fee

on behalf of Platinum pursuant to the Loan Purchase Agreement'
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Dwing 2011, we entered into a contribution agreement with Platinum. We also entered into additional contributions with (PPVA

(Equity)) and the platinum Group in 2013. please ,." "Not., to consolidated Financial Statements - Note 9 - Members' Deficit" in this

Eorm iO-q for additional discussion regarding members' contributions.

On May Zg,20I3,FWS entered into an equipment lease agreement with Pea and Eigh Company, LLC ("Pea and Eigh"), a

related parry of platinum. The lease began on July 1, 2013 andis payable in monthly installments of approximately $35,000, maturing

on December 3r,2ol3,with an optionio purchase the equipment zu St.s million. As of september 30, 2014, we have not purchased

all of the equipment. we currently have restrictea castr oi $0.0 million for the additional equipment to be purchased as well as advances

due to Pea utra eign, which is included in "Accounts payable and accrued expenses"'

C AU T IO NARY N O T E RE GARD IN G F O RIYARD -L O O KIN G S TAT E M E N TS

This euarterly Report on Form l0-e (this "Form 10-e') contains forward-looking statements that are subject to a mrmber of

risks and uncertainties, many of which are beyond our control. All statements, other than statements of historical fact included in this

Forrn l0-e, regarding our strategy, future operations, financial position, estimated revenues and losses, projected costs' prospects,

plans and objectives of managemlnt are forward-looking statements. when used in this Form 10-Q, the words "could," "believe,"

,,anticipate,,, ..intend,,, ..estimle," "expect," "may," "coitinue," "predict," "potential," "project" and similar expressions are intended to

identify forward-looking statements, although noi all fonvard-looking statements contain such identifying words' Forward-looking

statements may include statements that relate to, among other things, our:

. Financial data, including productior\ costs, revenues and operating income;

. Future financial and operating perfonnance and results;

. Business strategy and budgets;

. Market Prices;

. Expected plugging and abandonment obligations and other expected asset retirement obligations;

. TecbnologY;

. Financial strategY;

. Amount, nature and timing of capital expenditures;

. Drilling of wells and the anticipated results thereof;

. Oil and natural gas reserves;

. Timing and amount of futwe production of oil and natural gas;

. Competition and govemment regulations;

' Operating costs and other expenses;

. Cash flow and anticipated liquidity;

. ProspectdeveloPment;

' Property acquisitions and sales; and

. Plans, forecasts, objectives, expectations and intentions'

These fonvard-looking statements are based on our current expectations and assumptions about future events and their potential

effect on us. while manageient believes that these forwardlooking statements are reasonable as and when made, there can be no

assurance that future devJlopments affecting us will be those that we anticipate. All comments concerning our expectations for future

revenues and operating results are based on our forecasts for our existing operations and do not include the potential impact ofany

future acquisition. our forwardlooking statements involve significant risks and uncertainties (some of which are beyond our control)

and assumptions that could cause actual results to differ materially from our historical experience and our present expectations or

projections. Known material factors that could cause our actual results to differ from those in the forwardJooking statements are

iescribed in "Item lA. Risk Factors" in this Form 10-Q and our 2013 Form 10-K.

These factors include risks summarized below:

. Low and/or declining prices for oil and natural gas;

. Oil and natural gas price volatility;
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. Risks associated with drilling, including completion risks, cost ovelrurls and the drilling of non-economic wells or dry holes;

. Ability ro raise additional capital to fund future capital expenditures;

. Ability to post additional collateral as required by surety companies;

. Cash flow and liquiditY;

. Ability to find, acquire, market, develop and produce new oil and natural gas properties;

. Uncertainties in the estimation of proved reserves and in the projection of future rates of production and timing of

development exPenditures ;

. Geological concentration ofour reserves;

. Discovery acquisition, development and replacement ofoil and natural gas reserves;

. Operating hazards attendant to the oil and natural gas business;

. Down hole drilling and completion risks that are generally not recoverable from third parties or insurance;

. potential mechanical failure or underperfofinance of significant wells or pipeline mishaps;

. potential increases in plugging and abandonment and other asset retirement costs as a result of new regulations;

. Weather conditions;

. Availability and cost of material and equipment;

. Delays in anticipated drilling start-up dates;

. Actions or inactions ofthird-party operators ofour properties;

. Ability to find and retain skilled personnel;

. Strength and financial resources ofcompetitors;

. Potential defects in title to our properties;

. Federal and state regulatory developments and approvals, including the adoption ofnew regulatory requirements;

. Losses possible from current litigation matters as a result of the explosion and fire on the west Delta32-E Platform and other

future litigation;

. Environmental risls;

. Changes in interest rates;

. Developments in oil and natural gas-producing countries;

. Events similar to those of September I 1 , 2001 , Hurricanes Katrina, Rita, Gustav and Ike and the Deepwater Horizon

explosioq and

. Worldwide political and economic conditions'

Readers are cautioned not to place undue reliance on forward-looking statements, which speak only as of the date of this Form

I 0-Q. We undertake no responsibility to publicly release the results of any ievisions of our forward-looking statements after the date

they are made.

Should one or more of the risks or uncertainties described in "Item 1A. Risk Factors" in this Form lO-Q and our 2013 Form 10-K

occ'r, or should underlying assumptions prove incorrect, our actual results and plans could differ rnaterially from those expressed in

any forward-looking statement.

All forward-looking statements, express or implied, included in this Form 10-Q are expressly qualified in their entirety by this

cautionary statement. This cautionary statement strouta also be considered in connection with any subsequent written or oral forward-

looking statements that we or persons acting on our behalf may issue'

Except as required by law, we undertake no obligations to update, revise or release any revisions to any forward'looking

statements to reflect events or circumstances occurring after the date on which such statement is made or to reflect the

occurrence of unanticipated events. New factors .-.rg" from time to time, and it is not possible for us to predict all of these

factors. Further, we cannot assess the impact ofeach such factor on our business or the extent to
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which any factors, or combination of factors, may cause actual results to be materiany different from those contained in any

forward-lo okin g statement'
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Item 2. Management's Discussion and Analysis of Financial Condition and Results of Operations

The following discussion and analysis should be read in conjunction with the consolidatedfinancial statements and related notes

included elsewhere in this Form I\-Q. The following discussion and analysis contains forward-looking statements that reflect our

future plans, estimates, beliefs and Jxpected p"6orionce. Theforward-looking statements are dependent upon events' risks and

uncertainties that may be oitrid" oui control. 6ur acnal ,"ruit, could dffir iot"riolly 7ro* those discussed in these forward-looking

statements. Factors that could cause or contribute to such dffirences include, but are not limited to, the volatility of oil and natural

gas prices, production timing and volumes, estimates of proved reserues, operating costs and capital expenditures' economic and

competitive conditions, regulatory changes and other uncertainties, o, *"it as thosefactors discussed in this Form 10-Q' particularly

in ,,Item IA. Risk Factors,, and "Cautionary Note Regarding Forward-Looking Statements," all of which are dfficult to predict' As a

result of these risl<s, uncertainties and assumptions, the forward-looking events discussed may not occur'

Overview

We are an oil and gas company engaged in the acquisition, exploitation, development and production of oil and natural gas

properties. our strategyls to acquire and economically maximize properties that are currently producing or have the potential to

produce given additional attention and capital resources. we are engaged in a continual effort to monitor and reduce operating expenses

by f,rnding opportunities to safely increase effrciencies related to staffrng, transportation and operational procedures' Moreover' our

ability to accurately estimate uod *unug. plugging and abandonment costs associated with potentiatr acquisitions increases the

likelihood of achieving our target returns on investment. our management team has extensive engineering, geological, geophysical'

technical and operational expertise in successfully developing and operating properties in both our current and planned areas of

operation. As of Septemb "ril,zLll,we 
held uiuggr"git"netinterestioulptoii*utely273,916 gross (146,403 net) acres underlease

and had an interest in 54? gross wells, 68 of which are producing'

We have financed our acquisitions to date through a combination of cash flows provided by operating activities' borrowings

under lines of credit and the Notes, and capital conffibutiors from our memben. we have historically acquired properties that we

believe will meet or exceed our rate of return criteria. with our recent downsized operatiorl we have divested majority of oru operated

assets. We are expecting to revisit our strategy in the fourth quarter of 2014'

Black Elk Energy offshore operations, LLC and Black Elk Energy Land operations, LLc were formed onNovember 20'2007

as operating subsidiaries of Black Elk Energy, LLC. Black Elk Energy, il-c subsiquently assigned its interests in Black Elk Energy

Land operations, LLc to Black Etk Energy offlrrore operations, Lic. gtack Elk Energy offshore operations, LLC currently has

three wholly owned domestic subsidiaries: (i) Black Elk Energy Land operations, LLc, which is a guarantor under our Indenture'

(ii) Black Elk Energy Finance corp., which is the co-issuer of the Notes and (iii) Freedom well Services, LLc' Neither Black Elk

Energy Land operations, LLc nor Black Elk Energy Finance corp has any material assets or operations. Black Elk Energy, LLC owns

u -iiotlty interist in Black Elk Energy Offshore Operations' LLC'

prior to an acquisition, we perform sffingent structural engineering tests to determint whether the reservoirs possess potential

upside. Each opport'nity is presented, catalogied and graded uy our management and risked appropriately for the overall impact to our

Company.

our revenue, profitability and future growth rate depend signihcantly on factors beyond our control, such as economic' political

and regulatory developments, and environmental hazards, as well u, 
"o-pltition 

from other sources of energy' oil and natural gas

prices historically have been volatile and may fluctuate widely in the future. sustained periods oflow prices for oil or natural gas could

materially and adversely affect our financial position, o* r.rrrlt, ofoperations, the quantities ofoil and natural gas reserves that we can

economically produce and our access to capiial. prices for oil and natural gas can fluctuate widely in response to relatively minor

changes in the global and regional supply of and demand for oil and natural gas, market uncertainfy, economic conditions and a variety

of additional factors. Since our inception, commodity prices have experienced significant fluctuations'

18
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From time to time, we use derivative financial ins_truments to economically hedge a portion of our commodity price risk to

mitigate the impact of price volatility on our business. our average prices that reflect botbthe before and after effects of our realized

commodity hedging transactions foittre tt'"" uJnirre months .na.a s.pt.*uer 30, 2014 and 2013 are shown in the table below'

Three Months Ended
September 30'

Nine Months Ended
September 30'

oil:
Average price before effects ofhedges

($lBbl)(1)

Average price after effects ofhedges

($/Bbl)

Average Price differentials(2)

2014 2013 2014 2013

$ ggjtz $ 110.41 $ 102's1 $ 108'24

65.71

2.t2

102.01

4.s9

86.88

2;74

103.41

10.07

Gas:

Average price before effects ofhedges , 1, o 7. .1A e 4 RK $ 3.8i
($/tvtcfltr)$4'16$3'?4$4'86$3'85
Average price after effects ofhedges

4.4',1 4.0'7 4.79 4.i8
($Aacf)

0.19 0.29 0.16
Average Price differentials(2) 0.23

and natural gas prices do not include the effect of realized derivati ve contract settlements
(1) Realized oil

compares realized oil and natural gas Prices, without giving effect to realized derivative conffact settlements'

(2) Price differential
to West Texas Intermediate crude index prices and HenrY Hub natural gas prices, resPectivelY

Oil and natural gas Prices remain unstable and we expect them to remain volatile in the future. Factors affecting the price of oil

worldwide economic conditions, geopolitical activities, worldwide suPPlY disruPtions, weather conditions, actions taken by the

include
and the value of the U.S. dollar in intemational currency markets. Factors affecting the

Organization of Petroleum ExPorting Countries gas, storage levels of
pnce ofnatural gas include North American weather conditions industrial and consumer demand for natural

natural gas and the availabilitY and accessibilitY of natural gas deposits in North Amenca'

In order to mitigate the imPact of changes in oil and natural gas Prices on our cash flows, we are aParty to hedging and other

price Protection confracts, and we intend to continue entenng into such transactions in the future to reduce the effect ofoil and natural

gas price volatilitY on our cash flows. CurrentlY, our risk management Program is designed to hedge a significant portion of our

production to assure adequate cash flow to meet our obligations If the global economic instability continues, commodity Prices maybe

depressed for an extended Period of time, which could alter our development Plans and adverselY affect our growth strategy and our

ability to access additional funding in the caPital markets

The primary factors affecting orn production levels are caPital avaitabilitY and our Portfolio of well work projects. In additiorL

we face the challenge ofnatural Production declines. As initial reseryor pressures are depleted, Production from a given well

decreases. We attemPt to overcome this natural decline PrimarilY through drilling our existing undeveloPed reserves and enhancing our

current asset base. Our future growth will depend on our abilitY to continue to add reserves in excess ofProduction and to bring back to

production or increase Production on well-bores that are currentlY not producti ve or not being oPtimized' Our ability to add reserves

through drilling and well work Projects is dependent on our caPital resources and can be limited bY manY facton, including our abilitY

to timely obtain drilling permits and regulatory approvals. AnY delaYs in drilling, comPleting or connecting our new wells to gathering

lines will negativelY affect our production, which will have an adverse effect on our revenues and, as a result, cash flow from

operations'

we focus our efforts on increasing oil and naturar gas reserves and production while. controlling costs at a level that is appropriate

for rong_term operations. our future 
"urn 

no*Jrrorn opl*tio* are depenaent upon our ability to manage our overall cost structure'

Recent Events

Performance Improvement Plan ("PIP ")

on Novembe r 2l,2012,BSEE sent us a letter requiring us to take certain actions and to improve ow performance' The letter

made reference to, among other things, the explosion uod frr. that occurred on o'r west Delta :2-E pratform on November 16'2012'

(the .Novemb er 16,201i.lncident,l. nSrE staied in the letter that if we did not improve our performance, we would be subject to

additional enforcement action up to and including possibre referral to the Bureau oi o".un Energy Management ("BOEM") to revoke
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our status as an operator on all of our existing facilities. we have undertaken the actions BSEE required of us in the November 21 letter

and have been regularly reporting our progress on those required improvements to BSEE' We have submitted a PIP to BSEE that

identifies corrective u"tioo it.-, to improve safety performance in offshore operations. The primary components of the PIP address:
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Independent Third-Parry SEMS Audit

Enhanced oversight of work on our operated platforms

Hazard Recognition

Compliance

Reduction of Incidents of Non-Confonnance (INCO

Stop Work AuthoritY

In a meeting held at the BSEE Regional offrce on october 30,z}l3,BEEoo shared with BSEE representatives that

implementation of corrective actions (lb erements and 58 tasks) associated with the PIP has been 100% completed' other essential

work control processes such as our project Execution plans and contractor Bridging Agreements have been improved to provide better

guidelines and procedwes for hazard assessment and work controls. Training inHazard,Recognition, National Pollutant Discharge

Elimination System (,,NpDEs,,), Job safety Analysis (,,JSA") and Stop work Authority ("swA") will be ongoing and has been

incorporated into ow training maffix'

on May 22,20r4,we received a letter from BSEE expressing that BEoo completed all the items and elements described in our

performance Improvement plan. The last remaining task lisi item is to_notify the Lake charles District upon completion of the

vermilion Block 369 A platform blasting uoa puinfrog operations. on June i,z}l ,BEEoo notihed BSEE Lake charles District of

the completion of the last remaining item on the perforrnance Improvement Plan, i-e. vermilion Block 369 platform blasting and

painting operations, on June 4,2or4.As of septemb er 30,20r4,we are no ronger on the plp BsEE recognizes that BEoo has made

safety enhancements and implemented changes to our oversight processes on olo operated pratforms. we plan to continue with

curtivating a safety environment in an effort to mitigate risksln all operations as required by statute and regulation' Additionally' BsEE

will continue to regularly inspect our facilities and ronduct compliance follow-up inspections to confirm correction of noncompliance

issued since the beginning of 2014'

Capital Contribartons

In the first quarter of 2013, we entered into contribution agreements with PPVA (Equiry) and Platinum Partners Black Elk

opporhrnities Fund LLc (..ppBE") or entities.designated by rrnu (together, the "Platinum Group") pursuant to which we have issued

50 million additional class E Units and 3.g million additional class B Units io the Platinum Group for an aggregate offering price of

$50.0 million. In addition, we also agreed to issue an additional 43 million class E Units in exchange for $30'0 million of outstanding

class D preferred units and $13.0 million of paid-in-kind dividends. The class E Units had a preferred retum of 20% per annum'

which was set to increas e to 36o/oon March zs, inq(such date as determined by our Fifth Amendment to Second Amended and

Restated Limited Liabitity operating eg.."*"og. on tutur"h 24,III AQR Diversified Arbitrage Fund exercised its right' and we

complied, requiring us and pirve to ,ep,'"nuse att of its class E Prefenei units for $14.0 million' we obtained waivers to the class E

preferred units waiving the incremental preferred return. As a result of the waivers obtained, we issued an additional amount of class

E Units of approximately $10.2 million as paid-in-kind dividends during the period ended september 30' 2014'

In August 2014, were-purchased $g6 million of our Series E Preferred units using proceeds of the Renaissance Sale' As of

september io,20l4,we huve $7.g million series E Preferred units outstanding.

O p er ating Agreement Amendment

on April g,20l3,we entered into the Fifth Amendment to Second Amended and Restated operating Agreement of Black Elk

Energy offshore operations, LLc (the ,,Fifth Amendment") to (l) revise and confirm the order and manner of distributions to our

members and (2) permit the issuance of class E units in an aggregate amount not to exceed $95'0 million and the issuance of class B

Units in connection with such class E Units in an aggregate amount not to exceed 3,800,000 units before giving effect to any

capitalizedClassEpreferredrefum'forcashorproperlycapitalcontributions.

on May 3,z1r3,we entered into the Sixth Amendment to second Amended and Restated operating Agreement of Black Elk

Energy offshore ope.ution", LLc (the ,.Sixth Amendment") to (1) establish the payment of the class E Preferred Return to be paid in

kind at the end of each calendar quarter to holders of record on that date unless we, with the consent of the Platinum Manager' elect to

pay the class E preferred Returnln cash and (2) establish New Mountain Finance Holdings, LLc as a class E Member and' in the

event that we do not hle required reports with the u.S. Securities and Exchange commission, provide them with rights as an observer

to the Board (as such term is dehned by the sixth Amendment). Additionally, pursuant to the sixth Amendment, for so long as any

class E Preferred units are outstanding, we cannot, without the written consent of the

20
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Class E Members, issue any equity instruments, including any additional classes of preferred units, that have rights, privileges or

priorities that are equal or superior to the rights, privileges, or priorities of the existing Class E Preferred Units.

Letter of Credit Facility Waivers And Amendments

OnAugust ls,20l3,weenteredintoaLimitedWaiver,NinthAmendmenttoLetterofCreditFacilityAgreementto(1)obtain
waivers related to certain covenants in the Letter of Credit Facility for the fiscal quarter ended June 30, 2013, (2) reduce the

commitments and cap the outstanding principal balance under the Letter of Credit Facility at approximately $ 105 '7 million and

(3) reduce the maximum principal amount available under the Third Amended and Restated Note dated November 8,2012 from $200'0

million to approximately $105.7 million'

On Novembe r 14,2013,we entered into the Waiver and Tenth Amendment on our Letter of Credit Facility to (l) obtain waivers

related to our financial covenants for the third quarter of20l3, (2) cap the outstanding principal balance under the Letter ofCredit

Facility at approximately $66.6 millior! (3) no ionger issue or renew existing Letters of credit and (4) remove the financial covenant

requirements and the restriction ofasset sales.

As of Septemb er 30,2014,we had zero borrowings outstanding in letters of credit issued under this Credit Facility. Our letten

of credit have been paid in full and terminated on June 8,2014'

Revolving Credit Facility Waivers and Amendments

On March 17,2014, ow credit facility was paid in full

Liquidity, Risks and Uncertainties

As shown in the accompanying consolidated financial statements, we had a net working capital deficit of approximately $61'9

million at September 30,20r4.fn" 
-co*putty's 

cash position raises substantial doubt about the company's ability to continue as a

going concern. This going concem risk is due to the iosses from operations, net capital deficiency, volatile prices, uncertain regulatory

environment, and inclement weather. We will need to seek additional working capital through the sale of equity or assets and

potentially refinance our Notes in an effort to improve our liquidity position.

In 2014 we have decided to defer a significant portion of our identified capital expenditures until later periods to prioritize

capital projects that we believe have the highest expected returns and potential to generate near-term cash flows. We will monitor and

adjust ow future capital expenditures to respond to changes in prices, availability of financing, industry conditions, and contractual

obligations.

rn20l3,we realized approximately $131.8 million in sales proceeds (subject to customary closing adjustments) which we used

to reduce our credit facility una r""a our 2013 capital expenditures. we no longer have our Credit Facility as it was paid in full on

March 17,2014.

In21l4,our primary use of capital has been for providing collateral to secure our P&A obligations and re-purchase Series E

prefened units. As we plug and abandon certain fields and meet the various criteria related to the corresponding escrow accounts, we

expect to release funds from the escrow accounts. our letters of credit with capital one that were backed entirely by cash were paid in

full on June g, 2014. we used these lefters of credit to back our surety bonds for P&A obligations. We terminated the 100% cash-

backed letters of credit and increased our collateral with the surety agencies in the second quarter of 2014 for P&A obligations'

On July l0, Zll4,we entered into a Purchase and Sale Agreement with Renaissance Offshore' LLC' Pursuant to the

purchase and Sale Agreement, Renaissance will acquire our interests, subject to certain exclusions, in nine f,telds, seven

operated and two non-operated, -in the offshore Guif of Mexico (the "Renaissance Sale"). on August 15,2014, we closed the sale to

Renaissance offshore, iLC of ,.u.o operated and one non-operated assets in the offshore Gulf of Mexico. After customary purchase

price adjustments, the Company received $125.1 million in net proceeds from the Renaissance SaXe' The assets sold in the Renaissance
^Sule 

,"pr.s"nt a significant amount of the Company's cash flow, proved reseryes and production'

On July 16,2014,we commenced a cash tender offer to pwchase all of the Notes on the terms and subject to the

conditions set forth in an Offer to purchase and Consent Solicitation Statement dated July 16,2014.In conjunction with the

tender offer, and on the terms and subject to the conditions set forth in the offer documents, we solicited consents of

holden of the Notes to modify certain of the restrictive covenants contained in the indenture governing the Notes. The Offer

and the Consent Solicitation were made solely by means of the offer documents, which were made available to the

holden of Notes.
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As of the expiration of the offer at 5:00 p.m. EST on Algust 13,2014,$11'333,000 principal amount of the Notes had validly

tenderedandnotwithdrawn,andholdersor$ttoJes,o00principalamountoftheNotes, 
ot73.'llo/ooftheNotes,hadvalidly

consented to the consent Solicitation and not revoked such consent. Based onthe consents received and the conditions to effectiveness'

including the Renaissance Sale, having been satisfied or waived in connection with the tender offer and consent Solicitation with

respect to the Company's outstanding $tSO,OOO,0O0 uggr.gute principal amount of 13'75% senior secured notes due 2015 (the

,,Notes,,), the Company, Black Elk Energy Finance Corp., the guarantor and the ffustee under the indenture governing the Notes

entered into a Second Supplementat maenture in order io effect the proposed amendments to the indenture governing the Notes

effective as of August lg , 20r4(the 
.,Effective Time"). At the Effeclive Time, the second Supplemental Indenture was binding on all

holders of Notes, including those who did not deliver a consent'

All Notes validly tendered and not withdrawn at or before 5:00 p.m. Eastern Time on August 13,2014 were accepted for

payment and the company had promptly paid for such Notes, using the Renaissance Sale proceeds, in accordance with the terms of the

company,s offer to purchase and Consent solicitation statement dated July 16,2014, and in the related Letter of rransmittal and

Consent to Tender and to Give Consent'

virtually all of our current production is concentrated in the Gulf of Mexico, which is characterized by production declines more

rapid than those of conventional onshore properties. As a result, we are particularly vulnerable. to a near-term severe impact resulting

from unanticipated complications in the development of, or producti_on fro*, urry single material well or infrastructure installation'

including lack of sufficient capital, delays in r"i"iuing *..rrury drilling and oplrating permits, increased regulation' reduced access to

equipment and services, mechanical or operational fuil*"r, and severe i.uttr"r. Any unanticipated significant disruption to' or decline

in, our current production levels or prolonged negative changes in c_ommodity prices or operating cost levels could have a material

adverse effect on our financial position, results oi op"rutionr, cash flows, the-quantity of proved reserves that we report, and our ability

to meet our commitments as they come due'

As an oil and gas company, olu revenue, prohtabiliry cash- flows, proved reseryes and future rate of growth are substantially

dependent on prevailing prices for oil and Tt *r gas. Hisioricaly, the energy markets have been very volatile, and we expect such

price volatility to 
"orrtii*. 

Any extended decline In oil or gas prices co*ld f,uu. u material advene effect on our financial position'

results of operations, cash flows, the quantities of oil and gas reserves that we can economically produce, and may restrict our ability to

obtain additional financing or to meeithe contractual requirements of our debt and other obligations'
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FIow We Evaluate Our OPerations

2014 and2013

Average daily salesG):

oil (Bopd)

Natural gas (Mcfod)

Plant products (GalPd)

Oil equivalents (BoePd)

Average realized Prices(1)(2);

oil ($lBbD

Natural gas ($/\4cf)

Plant products ($/Gallon)

Oil equivalents ($/Boe)

Costs and ExPenses:

we use a variety of financial and operational measures to assess our overall performance' Among these measures are

(l) volumes of oil and natural gas produced, (2) oil and natural gas prices realized, (3) per unit operating and administrative costs

and (a) Adjusted EBITDA (as defined in the following table)'

The following table contains certain financial and operational data for each of the three and nine months ended September 30'

Three Months Ended
September 30'

Nine Months Ended
September 30,

20L4 2013 20L4 2013

$ $ $ $

851

12,315

(r48)

2,900

65.71

4.47
'7.43

3',7.89

4,969

36,595

16,484

ll,46l

102.01

4.07

0.96

s8.62

2,526

19,739

12,321

6,109

86.88

4.79

0.90

53.21

4,617

38,149

24,397

1 1,556

103.41

4.18

0.88

56.97

Lease operating expense ($/Boe) $ 4',1.'76 $ 48.ss $ 40.02 $ 44.90

General and administrative expense ($/Boe) 33.36 9.12 12.9',1 8.9s

Net income (loss) (in thousands) 72,896 (18,415) 82,437 (74,145)

EBITDA(3) (in thousands) (1 1,s48) 9,126 6,956 25,'.122
Adjusted

and accruals. During the nine months ended SePtember 30,
(l) Average dailY sales and average realized prices compnse of actuals

2014,we identified a non-cash adjustment that impacted our average daily sales calculations that originated in Prior Periods

Because the adjustment was immaterial to any prior periods in which they arose, the correction was recorded inthe current

period.

(2) 
^Average 

tealizedprices presented give effect to ow hedging'

(3) Adjusted EBITDA is aenn"a as net lloss; income before interest expense, net, surety-and letter of credit fees' west Delta 32

costs, unrealized loss (gain) on derivative insffuments, accretion ofasset retirement obligations, depreciation, depletion' and

amortization, impairment of oil and gu, prop"ni"r, guio,on involuntary conversion of assets and loss (gain) on sale of assets'

Adjusted EBITDA is not a measure of net toss o, .Jrh flows as determined by GAAP, and should not be considered as an

alternative to net loss, operating loss or any other performance measures derived in accordance with GAAP or as an alternative

to cash flows from operating activities u, u ."ur*" of our liquidity. we present Adjusted EBITDA because it is frequently used

by secwities analysts, inveiors and other interested parties in the evaluation of high-yield issuers, many of whom present

Adjusted EBITDA when reporting their r"rrrlo. Aajustea EBITDA has limitations as an analytical tool, and you should not

consider it in isolation, or as a substitute zu unayri* of our operating results or cash flows as reported under GAAP' Because of

these limitations, Adjusted EBITDA should not be considered as u ,i.ur*" of discretionary cash available to us to invest in the

gowth of our business. our presentation oi aa3*t.a EBITDA should not be construed as an inference that our future results

will be unaffected by unusuar o, .roor."or.ing ii.*. e reconciliation table is provided below to illustrate how we derive

Adjusted EBITDA.

23
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Net income Qoss)

Adjusted EBITDA

Reconciliation of Net Qoss) income to Adjusted EBITDA

Net income (loss)

Interest expense, net

Surety and letter of credit fees

West Delta 32 costs

Unrealized (gain) loss on derivative instruments

Accretion of asset retirement obligations

Depreciation, depletion and amortization

Impairrnent of oil and gas properties

Gain on involuntary convenion of assets

Provision for doubtful accounts

(Gain) loss on sale of assets

Adjusted EBITDA

2014.09-30-1 0Q

Three Months Ended Nine Months Ended
September 30'September 30,

20t4 2013 20L4 2013

$

$

72,896 $

(11,548) $

(in thousands)

(1 8,415) $

9,t26 $

82,43',7 $

6,956 $

('74,145)

25,722

('74,145)

19,293

7,017

72,39'7

5,989

19,55 I

32,727

55,779

(17,827)

308

(35,367)

$ 72,896 $

5,417

1,200

181

(7,199)

551

2,537

I 1,395

(18,415) $

6,813

2,458

4,702

5,r43

4,458

10,027

402

(7,194)

308

424

82,43',7 $

17,568

4,685

427

(7,581)

3,536

24,4',76

14,469

16

(133,077)

$ 9,126 $ 6,956 $ 25,722

The following table sets forth certain information with respect to oil and gas operations for the three and nine months ended

September 30,2014 and 2013

Three Months Ended SePtember 30' Nine Months Ended SePtember 30' 2013

(98,526)

$ (11,s48)

20t4

78

1,133

(14)

267

$ 7,811

4,',?18

(10 i)

4,883

2,441

19,752

t2,'744

|,431

2,53'7

1 1,395

8,90r

45"1

3,367

1,5 17

1,054

$ 50,479

12,600

1,45'7

(7,868)

'7,089

63,'757

(3'7e)

(2,234)

(1,531)

(78'7)

(83)%

(66)%

(101)%

(7s)%

(8s)%

(63)%

(107)%

t62%

(66)%

690

5,389

3,364

1,668

$ 70,692

26,192

3,032

(3,s93)

15,830

t,260

10,415

6,660

3,155

$ 136,415

40,046

5,831

(8,s62)

16,389

(s70)

(s,026)

(3,2e6)

(1,487)

$ (6s;123)

(13,854)

(2,7e9)

4,969

(55e)

('77,e66)

(4s)%

(48)%

(4e)%

(41)%

(48)%

(3s)%

(48)%

58%

)%

(4r)%

2013 Change 7o Change 20t4 2013 Change VoChange

PRODUCTION:

oil (MBbl)

Natural gas (MMcf)

Plant products (MGal)

Total (MBoe)

REVENI]ES:

Oil sales

Natural gas sales

Plant Product sales and other
revenue

Gain (loss) on derivative financial
instruments

Other revenues

TOTAI REVENIJES

OPERATING E)GENSES:

Lease operating

Workover

Depreciation, dePletion and
amortization

Impairment of oil and gas

pfopertles

General and administrative

Gain on involurtary convenion of
asset

Accretion of asset retirement
obligations

(Gain) loss on sale ofassets

Other operating exPenses

$ (42,668)

(7,882)

(1,ss8)

12,'l5I

(4,648)

(44,005) (6e)% lI2,l53 190,1 19

551

(98,s26)

1,062-

s 1,1 68

1,028

t0,027

402

9,621

(7,r94)

4,458

424

2,'70F

(38,424)

403

(7,490)

10,993

(720)

7,t94

(3,e07)

(98,9s0)

0,642)

(7s)%

39%

(7s)%

2,735 %

(7)%

t00%

(88)%

(23,337)%

(6r)%

66,753

2,050

24,476

t4,469

21,630

3,536

(r33,077)

r4t,657

7,312

32,727

55,779

28,250

(r7,827)

19,55 1

(3s,367)

(74,e04)

(s,262)

(8,2s r)

(41,3 10)

(6,620)

17,827

( 16,015)

(97,710)

(s3)%

(12)%

(2s)%

(74)%

(23)%

t00 %

(82)%

(276)%

2s%
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TOTALOPERATING
EXPENSES

INCOME (LOSS) FROM OPERATIONS

OTHER INCOME (EXPENSE):

Interest (expense) income

Miscellaneous income (exPense)

lnterest expense

TOTAL OTHER E)GENSE,
NET

NET INCOME (LOSS)

72,638

(8,88 1)

10 30 (20)

(1,312) (2,674) r,362

(5,4se) (6,8e0) 1,431

(6,7 6r) (e,s34) 2,7'73

$ '72,896 $ (18,41s) $ 91,311

(r82)% 6,2s0 237,199

201 4.09-30-1 0Q

(5e,90s)

79,6s'7

(132,s43)

88,538

(230,949)

t52,983

(e7)%

(32s)%(e97)% 1os,9o3 (47,080)

(67)%

5t%

2l Yr

4s 8l (36)

(s:7'78) (7,620) |,842

(17,733) (ie,s26) r;793

(23,466) (2'7,06s) 3,s9e

(44)%

24%

9%

29 o/o 13%

496% $ 82,437 $ (74,145) $ 156,582 211 %

24
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Production

oil snd natural gas prod.ucrton.Total oil, natural gas and plant product production of 267 MBoe decreased 787 MBoe' or 7 5o/o'

and i,66g MBoe decreased 1,4g7 MBoe, or +zzo, Juring in" trrr.. and nine *onth, ended September 30, 2014 compared ro the same

periods in 2013 as a result olasset sales, pipeline ;*#, and natural decline. Additionally, average daily sales and average realized

prices comprise of actuals and accruals. During the nine months ended September 30, 20i4,-we identihed a non-cash adjustrnent that

impacted our average daily sales calculations that originated in prior periodr. B""u*" the adjustment was immaterial to any prior

f"rioo, in which they arose, the correction was recorded in the current period.

Revenues

Totar revenues. Totar revenues for the tbree and nine months ended September 30, 2014 of $19'8 million and$llT2 million

decreased $44.0 million , or 69yo,and $7g.0 -ifflo", "t 
41ol0, respectively, over the comparable periods in 2013'

Revenues, excluding the realized and unrealized revenues from commodity hedge contracts, decreased $56'8 million' or 79o/o'

and $g2.g million, or 420/o,for the three and nio" -o.rtn, ended Septemb u to,iov,rlspectively, compared to the same periods in

20r3. The decrease was primarly due to the impact of recent a*.rt t*., oip.op.ni.t and various gas pipeline shut-ins' Additionally'

average daily sares and average realized p.i"", Jo,npise of actuars. and.accruals. During the nine months ended September 30'2014'

we identified a non-cash adjustment that impaciJ-J* uu"rug. daily sales calculations ihat originated in prior periods' Because the

adjustment wus immatJutio urry prior periods in which the! arose, the correction was recorded in the current period'

we entered into certain oil and natural gas commodity derivative contracts in 2014 and 2013' we realized losses on these

derivative contracts in the amounts of $2.3 m'lion and $ 1 1 .2 million for the three and nine months ended September 3 0' 201 4'

respectively, and $2.? million and $2.6 million for the three and nine months ended september 30, 2013' respectively' We recognized

unrealized gains of $z.imillion and $7.6 million for the three and oio. ,ooitt, ended September 30, 2014' respectively' and losses of

SS.f *inioo and $6.0 million in the same periods of 2013'

Excludinghedges,werealized averageoilpricesof$99.?2perbarreland$l02.5lperbarrelandgaspricesof$4'16perMcfand

$4.g6 per Mcf for the three and nine months .oala s.pt"-uer loizot+, respectively. Foi the^same periods in 2013' excluding hedges'

we rearized average o1 prices of $1r 0.41 p.r ua.rer uoo st os.z+ per uanJ und gus prices of $3.74 fer Mcf and $3 '85 per Mcf for the

tbree and nine months ended septemb., lo, zoll, ,espectivery. djl pri.", were lower on a quarter and year-to-date basis that were

partially offset by srightry higher gas prices 
"o-pur.d 

,o 20ri. we expect commodiry prices to remain volatile in the future'

Operating ExPenses

Lease operating costs.our rease operating costs for the tbree and nine months ended Septemb et 30' 2014 were $ l2'7 million' or

$47 :l6per Boe, ana $ee g millior; or $+b.oz p.:, no". For the tt r." uno nio. months ended September 30' 2013' our lease operating

costs were $51.2 miltion, or g4g.55 per Boe, uJ st+t.r mi[ion, 
"r 

il;.t0 p; Boe'rysplgfveiy. Lease operating expenses decreased

by $38.4 million urra sii.s million ior the til;; nine months ended Septemb er30,201!,respectively' compared to the same

periods in 2013, primarily as a result of the 2013 Renaissance ,**u"ro'uoa the z}l4Fieldwood and Renaissance transactions' The

increase in cost per Boe during 2014 was pri*uliv u*ibrr,ubl. to a.rr.ur.a production and operating expenses that are fixed in the

short-term.

vl/orkovercosfs. our workover costs for the three and nine months ended Septemb er 30,2014 were $ 1 '4 million and $2' 1

million, an increase of $0.4 million and a decrease $5.3 million compared to the third quarter and nine months of 20i3' respectively'

For the nine months ended September 30, 2014, South pelto 20, Garden Banks g2l12g, Garden Banks 602, South rimbalier 8' and

SouthPelto13weretheprimaryworkoverexpenseprojects.

Depreciation, depletion, amortization andimpairment.DD&AeXpenSe was $2.5 millior\ or$9.51 perBoe, and $24.5

million, or $14.6g per Boe, for the three and nine monihs ended Septemb 
"ril,zlll,respectively. 

For the three and nine months ended

September 30, 2013, DD&A was $10 million, 
", 

6q.si per Boe uni $rz.z miliion' or $to.:l per Boe, respectively' The decrease in

DD&A for the three and nine months ended Septemb.ri0, 2014 was a result of asset sales, lower production and reduced asset basis as

a result of the impairments recorded in 2014 and 20i3. Depletion is recorded based on units of production and DD&A expense

includes depletion of ruture asset retiremert "b;g;l;;. 
w" ,!*rgra.$.r 1.4 million and $14.5 million impairment for the three and

nine months ended Septemb er 30,20r4ana so.aLiilion and $55.g million in the same periods in20r3, respectivery'

Generarandadministrartveexpenses.G&Aexpensewas$8.9millior\or$33.36perBoe,and$21'6millioq 
or$12'97 perBoe'

for the three and nine months ended Septemb er 30, zlll,respectively, and $9.6 millioq or $9' 12 per Boe, and $28'3

25
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millioq or $g.95 per Boe, for the same periods in 2013. The decrease in G&A expense for the three and nine months ended

September 30, 20l4was primarily the rlsdt of headcount reductions, and restructuring overhead and insurance contracts that was

partially offset byhigh.r r"u.runi. expenses. Excluding the severance expenses recorded in the third quarter of2014 of$1.8 million,

our G&A 
"*p.or", 

for the three and nine months September 30,2ol4 were $7.1 million, or $26.61 per Boe, and $19.8 million, or

$l l.g9 per Boe, respectively. G&A expense for the nine month ended September 30, 2013 reflects a reclassification of surety fees from

G&A expenses to miscellaneous expense.

Accretion expense. We recognized accretion expense of $0.6 million and $3.5 million for the three and nine months ended

September 30,2}ll,respectively, compared to $4.5 million and $19.6 million for the three and nine months ended September 30,

2013. The decrease in accretion expense is a result of P&A activity incurred during 2013 and the nine months ended September 30'

2014, deueased asset retirement liability due to the sale of properties during 2013 and the Fieldwood and Renaissance transactions in

2014, anda revision to the discount rate used to calculate accretion. As the Company had futly funded our operating escrow accounts,

we have prospectively adjusted the accretion rate to be reflective'

Gain on sale of assets. We recognized a gain on the sale of assets of $98.5 million and $133.1 million for the three and nine

months ended Septemb er 30,2014 related to the Apache settlement and the sale to Fieldwood and Renaissance. Fieldwood acquired all

of the company,s interest in one operated and l5 non-operated f,relds for $50 million, subject to normal purchase price adjustments that

was closed on March 17 ,2014. On August 15,2014, wi closed a sale with Renaissance of seven operated and one non-operated assets

for $125.1 million, after norrnal pwchase price adjustrnents'

other operating expenses. other operating expenses of $1.1 million and $6.4 million for the three and nine months ended

September 30,2ll4,comlared to $2.7 roittion una Ss.t million for the three and nine months ended september 30, 2013. The decrease

in other operating .*p.*., is due to FWS experiencing less P&A projects, and therefore less operating expenses' in third quaner 2014'

For the nine months ended Septemb er 30,20i4, an inciease in other operating expenses was primarily due to the nine months impact

on the operating lease that became effective effective July 20 13 '

Miscellaneous expense. Miscellaneous expense is $ 1.3 miltion and $5.8 million for the three and nine months ended September

30, Zll4,compared to $Z.Z million and $7.6 mittion for the three and nine months ended September 30,2013, respectively'

Miscellaneow expense for the three and nine months ended Septemb er 30,2013 reflects reclassification of surety fees from G&A

expense to miscellaneous expense. Miscellaneous expense for ihe three and nine months ended septemb er 30, 2014 reflects a decrease

in surety and escrow fees and a settlement loss of $0.8 million incurred in the first quarter of 2013. The settlement loss of $0'8 million

related to final settlement on outstanding accounts payable and accounts receivable between Black Elk Energy and Fieldwood, Apache

and W&T Offshore.

Liquidity and Capital Resources

The Company currently faces challenges with our current cash flow and need to pay our operating expenses' including our

debt service obligations. The Companls cash position raises substantial doubt about the Company's ability to continue as a going

concem. We will need to seek additional working capital through the sale of equity or assets and potentially refinance our Notes in an

effort to improve our liquiditY.

In20l4we have decided to defer a significant portion of ow identified capital expenditures until later periods to prioritize capital

projects that we believe have the highest expected retums and potential to generate near-term cash flows. We will monitor and adjust

our future capital expenditures to respond to changes in prices, availability offinancing, industry conditions, and contractual

obligations.

As of Septemb er 30,2014, our primary use of capital has been for Series E payment as well as providing collateral to secure our

p&A obligations. As we abandon certain fields and meet the various criteria related to the corresponding escrow accounts, we expect to

release funds from the escrow accounts. Furthermore, we no longer use letters ofcredit to back our surety bonds for P&A obligations'

Our swety bonds are now backed by the surety agencies.

Senior Secured Revolving Credit Facility

On Decembe r 24,2010,we entered into a Credit Facility comprised of a senior secured revolving credit facility of up to $35

million and a $75 million secgred letter of credit facility to be used exclusively for the issuance of letters of credit in support of our

future p&A liabilities relating to our oil and natural gas properties (the "Letter of Credit Facility"). The Credit Facility bean interest

based on the borrowing base usage, at the applicable London Interbank Offered Rate, plus applicable margins ranging from4.75o/oto

5.5oh, or an altemate base rate based on the federal funds effective rate plus applicable margins
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ranging from3.25yo to 4.00yo.The applicable margin is computed based on the borrowing based utilization percentage in effect from

time to time. The borrowing bure ,rnd", our crediiFacility is subject to redetermination on a semi-annual basis' effective April I and

october 1, and up to one aJditional time during any six rnonth period, as may be requested by either us or the administrative agent,

acting at the direction of the majority of the lenden. The borrowing base will be determined by the administrative agent in its sole

discretion and consistent with its norrnal oil and gas lending criteria in existence at that particular time. our obligations under the

Credit Facility were guaranteed by our existing subsidiaries and are secured on a fint-priority basis by all ofour and our subsidiaries'

assets, in the case of the credit Facility, and by cash collateral, in the case of the Letter of credit Facility. on March 17,2014 the

Credit Facility was Paid in full.

we have entered into various amendments to the Letter of credit Facility. These amendments have, among other things,

(l) adjusted the commitrnents under the Letter of credit Facility to approximately $66.6 million, (2) updated the fees on the letters of

credit to Zyo ona go-forward basis, (3) changed the maturity date from June 22, iot+ oo the Letter of credit Facility' These letters of

credit were paid in full and closed as of June 8'2014'

A letter of credit fee is computed based on the same applicable margin used to determine the interest rate to Eurodollar loans

times the stated face amount of each letter of credit'

For a further discussion of our credit Facility, please see 'Notes to consolidated Financial Statements-Note 8-Debt and Notes

Payable" in this Form l0-Q.

13.75% Senior Secured Notes

Renaissance Sale

https://wwwsec.gov/Archives tedgartdatallSl 890giOOO1 51 890914000038ia201409-30x10q.htm

OnNovembe r23,20l0,we issued $150 million in aggregate principal amount of the Notes discounted at99'109%' The net

proceeds were used to repay all of the outstanding indebteJness undir our lines of credit, to fund BoEM collateral requirements and to

prefund our p&A .r.ro* accounts. we pay interJst on the Notes semi-annually, on June 1st and December l st of each year' in alrears'

commencing June 1, 201 I ' The Notes mature on December 1 
' 

2015 '

The Notes are secured by a security interest in the issuers' and the guarantors' assets (excluding the escrow accounts set up for

the future p&A obligations of the properties u"qrri.ed in the w&T acquisltion). The liens secunng the Notes are subordinated and

ir,oior to any first lien indebtedness, including our derivative confiacts obligation and credit Facility'

we have the right or the obligation to redeem the Notes under various conditions. If we experience a change of control, the

holders of the Notes may require us to repurchase the Notes at 101 % of the principal amount thereof, plus accrued unpaid interest' we

also have an optional redemption in which we may redeem up to 3570 or th. aggr"gate principal amount of the Notes at a price equal to

110.0% of the principal amount, plus accrued and'unpaid interest to the date oii.a"*ption, with the net cash proceeds of certain equity

offerings until December 1, 2013. From Decemb er t,zotl until December l,20l4,we may redeem some or all of the Notes at an

initial redemption price equal to par value plus one-half the coupon which equals 106'875% plus accrued and unpaid interest to the

date of the redemption. on or after December l,20l4,we may iedeem ,o.. o. all of the Notes at a redemption price equal to par plus

accrued and unpaid interest to the date of redemption'

onMay 3l,zlll,weamendedthelndenture,amongotherthings,to: (1)increasetheamountofcapitalexpenditwespermifted

to be made by us on an annual basis, (2) enable us to obtain financial support iro* o* *=q:tiry equity holder by way of a $30 million

investment in class D Units that can be repaid over time and (3) obligate us to make an offer to repurchase the Notes semiannually at

an offer price equal to 103% ofthe aggregate principal amount ofNotes repurchased plus accrued and unpaid interest to the extent it

meets certain defined financial tests and as permitted by our credit facilities'

On August lg, Zll4,as a result of the receipt of the requisite consents in connection with the tender offer and consent

solicitation of the company,s outstanding $150,000,b00 uggr"gut principar amount of 13.75% senior secured notes due 2015 (the

.T.{otes,,) priorto 5:00p.m. EastemTime onAugust tl,zotq(the';ExpirationTime") andthe satisfactionorwaiverof the conditions

to effectiveness specified in the company's offJr to purchase and consent Solicitation Statement dated July 16,2014, the company'

Black Elk Energy Finance Corp., the guarantor and the trustee under the Indenture governing the Notes dated as of November 23'

2010, as supplemented by the First Supplemental Indenture dated as of May 3l,20ll (the "Indenture") entered into a Second

Supplemental Indenture (the .,supplemental Indenture") in order to effect tle proposed amendments to the Indenture effective as of

August lg,20l4(the ..Effective iime,,;. At the Effective Time, the Supplementallndenture will be binding on all holders of the Notes'

including those who did not deliver a consent or who validly revoked their consent before the Expiration Time'

As of septemb er30,20l4,the recorded value of the Notes was $138.2 million, which includes the unamortized discount of $0'4

million.
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on July 10,2014,we entered into a purchase and Sale Agreement with Renaissance offshore, LLc' Pursuant to the

purchase and Sale Agreement, Renaissance will acquire our interests, subject to certain exclusions' in nine fields' seven

operated and two non-operated, in the offshore Guli of Mexico(the "Rena:issance Sale"). on August 15,2014, the company closed the

sale of seven operated and one non-operated assets to Renaissance offshore, LLc' After customary pwchase price adjustments' the

company received $125.1 million in net proceeds from the Renaissance sale. The net proceeds of the Renaissance Sale was used

primarily to fund our purchase of the Noies vatiaty tendered and not withdrawn p*ruuot to the tender offer on August 13' 2014 and to

re-purchase Series E preferred units'

Tender Olfer and Consent Soliciturton

on July 16,2or4,we commenced a cash tender offer to purchase all of the Notes on the terms and subject to the conditions set

forth in an offer to purchase and consent Solicitation statement dated July 16,2014.In conjunction with the tender offer' and on the

terrns and subject to the conditions set forth in the offer documents, *" soii"it"d consents olholden of the Notes to modify certain of

the resffictive covenants contained in the indenture governing the Notes. The offer and the consent Solicitation were made solely by

meansoftheofferdocuments,whichweremadeavailabletotheholdersofNotes.

The offer and the consent Solicitation were made in connection with our proposed disposition of certain assets pursuant to the

Renaissance Sale. The net proceeds of the Renaissance Sale was used primarily to runa our purchase of the Notes validly tendered

and not withdrawnpur*ouot to the tender ort , on e"gust 13, 20t4 andto re-purchase Series E preferred units'

ow obligation to accept for purchase and to pay for Notes validly tendered and not withdrawn p'rsuant to the tender offer was

subject to the satisfaction or waiver, in our discrJtion, ofcertain conditions, including, among others, our receipt ofconsents from the

holden of at reast a majority in principar amount of the outstanding Notes io the proposed amendments and our receipt of aggregate

pro"eeds in the Renaissance Sale of at least $100 million'

consents from the holders of at least a majority in principal amounl of the outstanding Notes were validly received prior to the

expiration time and the conditions to effectiven.r, *"r. satisfred or waived. A Second sulplemental Indenture was entered in order to

effect the proposed amendments to the indentur" gou"*rng tue lrl{1 effective as of ,tugust rg,z0r4. All Notes validly tendered and

notwithdrawnatorbefore5:00p.m.Easterntim"eoneugtt B,z'r'wereacceptedforpaymentandthecompanypromptlypaid

for such Notes in accordance with the t.r-, of th. compo:ny's offer to purchase and consent Solicitation Statement dated July 16'

2014, andLn the related Letter of rransmittal and consent to Tender and to Give consent' Among other things' the Second

Supplemental Indenture:

allowed us to apply the net proceeds from the Renaissance Sale to consummate the tender offer and to use any remalilng

pio"."ar from ihe Renaissance Sale to purchase our preferred equity; and

permitted the incurrence of indebtedness arising from the performance of our plugging and abandonment obligations and

ii.* oo our oil and gas properties to secure such indebtedness

28

. ,.-ou.d the covenant prohibiting the company and its Resfficted Subsidiaries from incurring aggregate capital expenditures

in excess of 30% of Consolidated EBITDAX in any fiscal year'

Member Contributions

In the first quarter of 2013, we entered into contribution agreements with PPVA (Equity) and Platinum Partners Black Elk

oppornrnities Fund LLc (.,ppBE,,) or entities.designated by rrBE qog"tt 
"r, 

the "platinum Group'1 pursuant to which we have issued

50 million additional class E Units and 3.g million additional Class B Units io the Platinum Group for an aggregate offering price of

$50.0 million. In addition, we also agreed to issue an additional 43 million class E units in exchange for $30'0 million of outstanding

class D preferred units and $13.0 million of paid-in-kind dividends. The class E Units had a prefened return of 20% per annum'

which was set to increase on March zs, z0l4 to iey"per anm[n (such date as determined by our Fifth Amendment to Second

Amended and Restated Limited Liability operating igreement). 01 March 24,2014 AQR Diversified Arbitrage Fund exercised its

right, and we complied, requiring us and ppvAt;;p;chase ail of its class E Preferred units for $14'0 miltion' we obtained waiven

to the class E preferred Units waiving the incremenial preferred return. As a result of the waivers obtained, we issued an additional

amount of class E Units of approximately $10.2 million as paid-in-kind dividends as of September 30'2014'
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Cash Flows

The table below discloses the net cash provided by (used in) operating activities, investing activities, and financing activities for

the nine months ended September30,2014 and 2013

Nine Months Ended
September 30,

2014 2013

On February 12, Zll3,we entered into an agreement with Platinum under which we agreed to issue Class B Units to Platinum

in exchange for financial consulting services, includilng (1) analysis and assessment of our business and financial condition and

compliance with financial .ou.nuoi, in our credit faciilty, (z; discussion with us and senior bank lenders regarding capital contributions

and divestitures of non-core assets, and (3) coordination with our attorneys, accountants, and other professionals' On February I 2'

2013, we issued 1,131,45g.5 class B units to ppvA Black Elk (Equity) LLc, an affrliate of Platinum, pwsuant to such agreement'

Stock Split.On February lZ,20l3,we entered into the Fourth Amendment to the Second Amended and Restated Limited

Liability operating Agreement of the company (the "Fourth Amendment"). The Fourth Amendment amended the company's

operating agreement to effectuate a 10,0001o 1 unit split for each of the class A units, class B units and class c units'

Operating Agreement Amendment.In April 2013, we entered into the Fifth Amendment to Second Amended and Restated

operating Agreement of Black Elk Energy offshore operations, LLc (the "Fifth Amendment") to (1) revise and confirm the order and

manner of distributions to our members and (2) permitine issuance of blass E units in an aggregate amount not to exceed $95'0

million and the issuance of class B units in connection with such class E units in an aggregate amount not to exceed 3,800,000 units

before giving effect to any capitalized class E prefened return, for cash or property capital contributions'

Historically, we used our commodity derivative positions to help us stabilize a portion of our expected cash flows from

operations despite potential declines in the price of oil and natural gut. w" are currently assessing our commodity derivative positions

to determine whether or not to enter into additional oil and gas hedging. Please see "-oil and Natural Gas Hedging" 31d 
('-

Quantitative and Qualitative Disclosures About Market Risk'"

we actively review acquisition opportunities on an ongoing basis. our ability to make significant additional acquisitions for cash

would require us to obtain additional equity or debt financing, which we may not be able to obtain on terms acceptable to us or at all'

Net cash (used in) provided by operating activities

Net cash provided by (used in) investing activities

Net cash (used in) provided by hnancing activities

Net (decrease) increase in cash and equivalents

cash flows (used in) providett by operating activities, cash used in operating activities totaled $(67.3) million during the nine

months ended Septemb er 30,Zll4compared to $zg.z million provided by operating activities during the nine months ended

september 30,2013.Significant components of net cash luseJin; operating activities during the nine months ended September 30'

2014 included $(56.3) million of changes in op".uting assets andii;bilities and $(93.4) million of non-cash items, primarily DD&A

expense, impairment and accretion of asset retiremerit obligations partially offset by the net gain on sale of assets' cash provided by

operating activities in th" comparable period of 2013 were attributed to changes in operating assets and liabilities and non-cash items'

primarily DD&A expense, impairmeni and accretion of asset retirement obligations partially offset by the net loss, gain on sale of

assets and gain on involuntary conversion of assets'

our operating cash flows are sensitive to a number of variables, the most significant of which is the volatility of oil and natural

gas prices. Regional and worldwide economic activity, weather, infrastructure capacity to reach markets and other variable facton

significantly impact the prices of these commodities. ih"r. factors are beyond our control and are difficult to predict' For additional

information on the impact of changing prices on ow financial position, ,"" "It .o 3. Quantitative and Qualitative Discloswes About

Market Risk" below.

cash flows provided by (used in) invesrtng activities. cash provided by investing activities was $224.5 million in the nine

months ended Septemb er 30,2014was primarili attributable to the sale to Fieldwood Energy, LLc and Renaissance offshore

Operations, LLC partially offset by additions toihe oil and gas properties dwing the period and the funding of the future P&A

obligations through 
"r"ro*. 

Cash used in investing activities in the comparable period of 201 3 were attributed to

29

$ (6',7,325) $

224,479

(t57,914)

28,729

(s0,698)

11 )1)

$ (760) $ 5,303
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oil and gas property additions associated with the capital drilling program during the period and the funding of the future P&A

obligations through escrow partially offset by the saG proceeds oithe sale offour fields to Renaissance offshore and proceeds received

from insurance recovery for Hi 443.

Cash flows (used in) provided by financing acrtvirtes. Cash flows used in financing activities of $(157.9) million in the nine

months ended Septemb er 30,20l4were atributuLl. to $11.4 million of payments on the $150 million bond, $34.5 million of payments

on the Credit Facility and $ I 12.0 million distribution to members. Cash flows provided by f,rnancing activities of $27.3 million in the

nine months ended September 30, 2013 were attributable to contributions from Platinum Group and PPVA and borrowings under the

Credit Facility partially offset by payments on the Credit Facility and short-term notes.

A s s et R etir e m e nt O b li g ati o n s

As many as four times per yeat we review and, to the extent necessary revise our asset retirement obligation estimates. As of

September 30, 20l4,we had u d.tr"ur" of $ g l.2 million in our asset retirement obligations primarily as a result of the asset sales to

Fieldwood Energy, LLc and Renaissance offshore operations, LLc, settlements of asset retirement obligations, and recognized $3 '5

million in accretion expense. For the three and nine months ended Septemb er 30, 2013, we decreased our assets retirement obligations

primarily as a result of the asset sale to Renaissance offshore, LLC and in P&A work performed in 2013'

At Septembe r30,20l4and December3l,20l3,we have total asset retirement obligations of $195.5 million and$.276'7 million,

respectively, and have iunded approximately $196.3 million and $235.4 million in ow long-tern escrows and $25'9 million and $22'0

million in our short-term escrows, respectively, in collateral to secure our P&A obligations, inclusive of performance bonds' As of

September 30, z1,l4and Decembe r 31,2013,we also have a guaranteed escrow amount of $20.3 million for certain fields which will

be refunded to us once we have completed our p&A obligations on the entire field. The escrow is guaranteed by TETRA Technologies,

Inc.

C o ntr a ctu al O bli g ati o n s

we have various contractual obligations in the normal course of our operations and financing activities. The following schedule

summarizes our confiactual obligations and other contractual commifinents at September 30,2014

Payments Due bY Period

Total
Less than

1 Year 1 - 3 Years 3 -5 Years After 5 Years

(in thousands)

Contractual Obligations

Total debt and notes PaYable

Interest on debt and notes PaYable

Operating leases (l)
Total contractual obligations

Other Obligations

Asset retirement obligations (2)

Total obligations (3)

$ 13 8,93 0 $

28,847

13,098

340 $

19,321

4,056

138,590 $

9,526

3,856

$

3,245 1,941

I 80,875 23,'717 151,972 3,245 1,941

195,500 32,839 I 04,805 10,'793 47,063

s 376,375 $ 56,556 $ 256,77',7 $ 14,038 $ 49,004

(1) Consists ofoffrce sPace leases for our Texas and Louisiana offrces and services provided in the offrce

(2) Asset retirement obligatiors will be partially funded via the escrow. The obligations reflected above are discounted.

(3) Does not include Class E Cumulative Convertible Participating Preferred Units as they are contingently redeemable at the

holden'oPtion.

Off-Balance Sheet Arrangements

We do not currently have any off-balance sheet arrangements'

Oil and Gas Hedging

As part of ow risk management program, we hedge a portion of our anticipated oil and natural gas production to reduce our

"*por*. 
to fluctuations in oil and natural gas prices. Reducing our exposure to price volatility helps ensure that we have
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adequate funds available for ow capital programs and more price sensitive drilling programs. ow decision on the quantity and price at

which we choose to hedge our future p.odu.tioo is based in part on our view of current and future market conditions'

while the use of these hedging arrangements limits the downside risk of adverse price movements, their use also may limit future

revenues from favorable price movements. In addition, the use of hedging transactions may involve basis risk' The use of hedging

transactions also involves the risk that the counter-parties will be unable to meet the financial terms of such transactions'

please see 
.Notes to consolidated Financial Statements-Note 6-Derivative Instruments" in this Form 10-Q for additional

discussion regarding the accounting applicable to our hedging program'

Critical Accounting Policies

.,Management,s Discussion and Analysis of Financial condition" is based upon our consolidated financial statements' which

have been prepared in conformity with GAAp. The preparation of these statementi requires that we make estimates and assumptions

that affect the reported amounts of assets, liabilities, revenues and expenses. we base these estimates on historical experience and on

assumptions that we consider reasonable under the circurnstances; however, reported results could differ from the curent estimates

under different assumptions and/or conditions. We have disclosed the areas r.qoiriog the use of management's estimates in "Item 7'

Management,s Discussion and Analysis of Financial condition and Results of operations" included in our 201 3 Form 1 0-K'

Inflation and Changes in Prices

our revenues, the value of our assets, and our ability to obtain bank financing or additional capital on attractive terms

have been and will continue to be affected by changes in commodity prices and the costs to produce our reserves' commodity

prices are subject to significant fluctuations that arJbeyond our ability to control or predict. During the three and nine months ended

September 30,2ol4,wereceivedanaverageof $99.72and$l02.5l perbarrelof oiland$4.16and$4'86perMcf of naturalgas'

respectively, before consideration of commodity derivative contracts, compared to $110.41 and $108'24 per barrel of oil and $3'74 and

$3.g5 per Mcf of natural gas, in the three and nine months ended September 30, 2013' respectively' Although certain of our costs are

affected by general inllation, inllation does not normally have a significant effect on ow business'

31
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Item 3. Quantitative and Qualitative Disclosures About Market Risk

We are exposed to a variety of market risks including commodity price risk, credit risk and interest rate risk. We address these

risks through a program of risk management, which may include the use of derivative instruments.

The following quantitative and qualitative information is provided about financial instruments to which we are aparty, and from

which we may incgr future gains or losses from changes in market interest rates or commodiry prices and losses from extension of

credit.

Hypothetical changes in interest rates and commodity prices chosen for the following estimated sensitivify analysis are

considered to be reasonably possible near-term changes generally based on consideration ofpast fluctuations for each risk category'

However, since it is not po;;ble to accurately predici future changes in interest rates and commodity prices' these hypothetical changes

may not necessarily be an indicator of probable future fluctuations'

Commodity Pice Risk

our primary market risk exposure is in the pricing applicable to our oil and natural gas production. Realized pricing is primarily

driven by the prevailing worldwiie price for oil and spot toutk"t prices applicable to our u.S. natural gas production. Pricing for oil

and natural gas production has beerrvolatile and uopr"di"tubl. foi several years, and we expect this volatility to continue in the future'

The prices we receirre for production depend on *uny factors outside of oru control, including volatility in the differences between

product prices at sales points and the applicable indei price. Based on our annualized production for the nine months ended

September 30,z1l4,our annual ,.u"nu. would increase or decrease by approximately $9.2 million for each $10.00 per barrel change

in oil prices and $7.2 million for each $ 1.00 per MMBtu change in natural gas prices without giving effect to any hedging. Based on

our production for the nine month ended September 30, 2013, our revenues would have increased or decreased by approximately $16'8

million for each $10.00 per barrel change in oil prices and $13.9 million for each $1.00 per MMBtu change in natural gas prices

without giving effect to any hedging.

To partially reduce price risk caused by these market fluctuations, we hedge a significant portion of our anticipated oil and

natural gas production as part of our risk management program. Reducing our exposure to price volatility helps ensure that we have

adequate funds available ior our capital programs and more price sensitive drilling programs. ow decision on the quantity and price at

which we choose to hedge our production is based in part on our view of current and future market conditions. while hedging limits

the downside risk of adverse price movements, it also may limit future revenues from favorable price movements. The use of hedging

transactions also involves the risk that counterparties, which generally are financial institutions, will be unable to meet the financial

terms of such transactions.

At Septembe r 30,2014,the fair value of our commodity derivatives included in our consolidated balance sheets represent a net

current liability of $0.g million. At December 3l,2013,the fair value of our commodity derivatives was approximately $8.5 million

and $0.3 million, which were recorded as current liabilities and long-term liabilities, respectively. For the three and nine months ended

September 30, z1l4,we realized net decrease in oil and natural gas revenues related to hedging ffansactions of approximately $4'9

million and $3.6 million, and decreases for the same periods in 2013 of $2.7 and $2.6 million, respectively'

32
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As of September 30, 2014, we maintained the following commodity derivative contracts:

Contract Notational Volume
in BblsMonth

NYMEXStrike
PriceTypeRemaining Contract Term: Oil

October 2014 - Octobet 2014

November 2014 - November 2014

December 2014 - December 2014

October 2014 - December2014

Remaining Contract Term: Natural Gas

October 2014 - October 2014

November 2014 - November 2014

December 2014 - December2014

January 2015 - January 2015

February 2015 - February 2015

March 2015 - March 2015

October 2014 - October2014

November 2014 - November 2014

December 2014 - December 2014

January 2015 - January 2015

February 2015 - February 2015

March 20i5 - March 2015

October 2014 - October 2014

November 2014 - November 2014

December 2014 - December 2014

January 2015 - January 2015

February 2015 - February 2015

March 2015 - March 2015

Notational Volume NYMEX Strike
in MMBtus/lVlonth Price

28,635 $ 4.09

27,081 4'09

34,114 4.09

27,838 4.09

24,461 4.09

26,443 4.09

29,753 4.19

28,635 4.r9

2'.1,08r 4.19

34,114 4.19

27,838 4.19

24,461 4.19

192,799 4-47

186,296 4.47

189,992 4.47

58,684 4.47

68,337 4.4',7

69,'132 4'47

Swap

Swap

Swap

Swap

5,525 $

5,525

5,525

15,000

87.7s

87.',|s

87.7s

65.00

Contract
Type

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

Swap

SwaP

Swap

Swap

SwaP

Swap

For a further discussion of our hedging activities, please see 'Notes to consolidated Financial statements-Note 6-Derivative

Insffuments" inthis Form 10-Q.

Credit Risk

we monitor our risk of loss associated with non-perforrnance by counter-parties of their contractual obligations' our principal

exposnre to credit risk is through joint interest receivables, which totaled $17.2 million at September 30,2014 and $17'0 million at

December 31, 2Ol3 .Joint inteiesi receivables arise from billing entities who own partial interests in the wells we operate' These

entities participate in our wells primarily based on their ownerJhip in leases on which we have an interest' we also have exposure to

credit risk from the sale of our oil and natural gas production that we market to energy marketing companies and refineries' the

receivables totared $g.g milrion at September n,)ovand $35.2 milion at Decembl 3r,2013. We arso have credit risk associated

with our financially settled crude oil and natural gas swaps. As of Septemb er 30,2014, all of our swaps were with BP Energy company

as the counter-Party'

In order to minimize our expos're to credit risk, we request prepayment of costs wfrel it is allowed by contract or state law' For

such prepayments, a liability is recorded and subsequently reduced as the associated work is performed' we also have the right to place

a lien on our co-owners interest in the well to redirect production proceeds in order to secure payrnent or, if necessary foreclose on the

interest. In additioru we monitor our expos're a 
"o**.-purties 

on oil and natural gas sales primarily by reviewing credit ratings'

financial statements and payment history. we extend 
"r"dit 

t"r-, based on our evaluation of each counterparfy's credit worthiness' we

historically have not required our counter-parties to provide collateral to support oil and natural gas sales receivables owed to us'

Item 4. Controls and Procedures
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The company maintains disclosure controls and procedures (as defined in Rules 13a-15(e) and l5d-15(e) ofthe Securities Exchange

Act of 1934, as amended (the ,.Exchange Act")) iesigned to ensure that information required to be disclosed by us in the reports that

we file or submit under the Exchange Act is recorded, processed, summarized and reported, within the time
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periods specified in the rules and forms of the u.S. Secwities and Exchange commission, and to ensure that the information required

to be disclosed by us in reports that we file under the Exchange Act is accumulated and communicated to our management, including

our Chief Executive Offrcer / Chief Financial Officer, to allow timely decisions regarding required disclosure.

As required by Rule 15d-15(b) under the Exchange Act, management annually reviews our accounting policies and practices, and

as a result of such review, identified it had an ineffective financial reporting process and inconsistent review of certain routine accrual

calculations and jo'rnal entries. As a result of these material weaknesses (as further discussed below), our chief Executive oflicer /

Chief Financial Offrcer have concluded that our disclosure conffols and procedwes as of June 30,2014 were not effective at a

reasonable level ofassurance, based on the evaluation ofthese conffols and procedures required by Rules 13a-15(b) and 15d-15(b) of

the Exchange Act. Notwithstanding the material weaknesses further discussed below, our chief Executive offrcer / chief Financial

officer believe that the financial statements included in this report fairly present in all material respects (and in accordance with u'S'

generally accepted accounting principles) our financial condition, results of operations and cash flows for the periods presented'

Management's Report on Internal control over Financial Reporting

our management is responsible for establishing and maintaining adequate internal control over financial reporting (as that term is

defined by Exchange ,q.ct Rriles l3a-15(f) and lsd-G(f . our internal contiol over financial reporting is designed under the supervision

of our chief Executive ofiicer / chief Financial officer in order to provide reasonable assurance regarding the reliability of our

financial reporting and the preparation of our financial statements for external puposes in accordance with U'S' generally accepted

accounting principles. ow controt environment is the foundation for our system ofinternal control over financial reporting and is an

integral part of the changes within the organization and intemal reporting.

We carried out an evaluatiorl under the supervision and with the participation of management, including our Chief Executive

offrcer/ChiefFinancial offrcer, ofthe effectiveness ofour internal controls over financial reporting pursuant to Rule 13a-15(c) under

the sec'rities Exchange Act as of the end of the period covered by the 2013 Form 10-K. Because of its inherent limitations, internal

control over financial reporting may not prevent;r detect misstatements. In addition, projections of any evaluation of effectiveness to

futwe periods are subjecl to the risk that controls may become inadequate because of changes in conditions or that the degree of

compliance with the policies or procedures may deteriorate'

Management evaluated the effectiveness of our internal control over financial reporting as of Septemb et 30,2014' In making this

evaluation, management used the criteria established in 1992 Internal control-Integrated Framework issued by the committee of

Sponsoring organizations of the Treadway commission ("coso"). In connection with such evaluation, our management identified

material weaknesses in ow control environment based on the criteria established inthe 1992 Internal control-Integrated Framework

issued by the coSo. A material weakness is a control deficiency, or a combination of control deficiencies, that results in more than a

remote likelihood that a material misstatement of our annual or interim financial statements will not be prevented or detected'

The material weaknesses identified were related to our continued lack of suffrcient control over financial accounting and

reporting processes, specifically our inconsistent review ofcertain routine accrual calculations and journal entries, whereas in prior

year, the matter related to accounting for non-routine and non-systematic transactions. Significant tumover and reduction in force in

late 20l3and early 2014 caused the above-mentioned control deficiencies and resulted in the recording of certain adjustments prior to

the issuance of our consolidated financial statements included in the 2013 Form 10-K. Because of these material weaknesses,

management has concluded that the company did not maintain effective internal control over financial reporting as of September 30,

2014.

Changes in Internal Control Over Financial Reporting'

As a result of the material weaknesses identifred during the period covered by this Form 10-Q, management has implemented

and will continue to implement changes to our internal controls that are both organizational and process-focused in an effort to improve

the,control environment, including as it relates to our application ofaccounting principles regarding our financial reporting process and

review and approval ofcertain rortio. transactions. Thi changes to our control environment through the date ofthis Form 10-Q

include, among others:

Re-evaluation ofkey processes that support our financial reporting function;

Changes in certain process owners due to turnover and reduction in force.

34
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we wilt continue our efforts to improve our control environment and to focus on improving our processes and systems to help

ensure that our financial reporting, operational and business requirements are met in a timely manner going forward'

Due to the downsize of operation in third quarter 201 4, we continue to re-evaluate our key processes that suppon our financial

function. our chief Exe*tiu. om."r / chief Financial offrcer will continue to seek for opportunities to mitigate our risks '
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PART II. OTIIER INFORMATION

Item 1. Legal Proceedings

ylrest Delta 32 Block ptatform Incident On Novemb er 16,2012, an explosion and fire occurred on our West Delta 32-E

platform, located in the Gulf of Mixico approximately 17 miles southeast of Grand Isle, Louisiana ("West Delta32lncident"). At the

time of the explosion, production on the platform had been shut in while crews of independent contractors performed maintenance and

consffuction on the Platforrn.

OnNovember 4,2013,BSEE issued its investigative report (the "BSEE Panel Report 2013-002') on the West Delta32

Incident. The report recommends that contractors Wood Group Production Service Network Grand Isle Shipyard, and Compass

Engineering Consultants, as well as Black Elk Energy be issued the following types of Incidents of Non-Compliance: G-l10' G-I12,

c-tto, G-3-03, G-310, G-311, G-3lz,and E-I00. The report also recommends that contractor wood Group Production Service

Network and Black Elk Energy be issued the additional following types of Incidents of Non-Compliance: G-309 and G-317. The report

states that BSEE will issue Incidents of Non-Compliance based upon evidence contained in the report and/or other relevant evidence'

No Incidents of Non-Compliance have been issued yet, and Black Elk Energy has and will continue to fully cooperate with BSEE.

Black Elk Energy will be iarefully reviewing the BSEE Panel Report 2013-002 over the coming weeks.

On october 15,2013, the Department of Justice, U.S. Attorney's offrce issued a subpoena pertaining to all physical evidence

collected and maintained by Black Elk Energy and ABS Consulting as part the investigation of the wD-32 platform incident. Further'

on March 25,20I4,u ,..ood subpoena was issued by the U.S. Attorney's Offtce requesting records and documents for specific time

periods still part of their investigation of the WD-32 incident. We are fully cooperating with all government agencies'

On Novembe r 21, 20:2,BSEE sent us a letter requiring us to take certain actions and to improve our performance. The letter

made reference to, among other ihings, the explosion and fire that occurred on our west Delta 32-E platform on November 16,2012'

BSEE stated in the tetter that if we did not improve our perforrnance, we would be subject to additional enforcement action up to and

including possible referral to the Bureau of ocean Energy Management to revoke our status as an operator on all of our existing

facilities. we have undertaken the actions BSEE required of us in the November 21 letter and have been regularly reporting our

progress on those required improvements to BSEE.

In a meeting held at the BSEE Regional Offrce on October 30, 2013, BEEOO shared with BSEE representatives that

implementation of corrective actions (18 elements and 58 tasks) associated with the Perforrnance Improvement Plan ("PIP") has been

10il% completed. other essential work control processes such as ow Project Execution Plans and contractor Bridging Agreements

have been improved to provide better guidelines and procedures for hazard assessment and work controls. Training inHazatd

Recognition, National pollutant Discharge Elimination System ("NPDES"), Job Safety Analysis ("JSA") and Stop work Authority

("SWA") will be ongoing and has been incorporated into our training matrix.

Based on the receipt of requested work and operation permits along with our interactions with BSEE and our corrective

actions discussed above, wJ believe that we have improved our safety and compliance performance.

Civil Litigation.

West Delta 32 As of August 14,Z}ll,several civil lawsuits have been filed as a result of the West Delta32lncident. The

lawsuits that were hled in Texas have been transfened to the United States District Court for the Eastern District of Louisiana, and all

cases have been consolidated for discovery purposes in that Court. The first plaintiff's case will be tried in either December of 2014 or

January of 2015. All civil cases filed as a result of the West Delta3zlncident are being defended by insurance defense counsel' We

believe we have strong defenses and cross-claims and intend to defend ourselves vigorously.

Thomas Andrus,S!-d As previously reported, six investors in Black Elk Energy, LLC ("BEE") frled a purported derivative

complaintonbehalf of BEi in the Supreme Court of the State of New York, County of New York, against the Company, John

Hoffrnan, Iron Island Technologies Inc., and various entities and individuals associated with the Company's majority unit owner (the

,,platinum Defendants"). The lawsuit seeks unspecihed damages allegedly arising from (1) the dilution of BEE's ownership interest in

the Company through various financing transactions with the Platinum Defendants and the issuance of membership units under

-uoug"-"rrt and employee incentive piog.u*r; and (2) the alleged mismanagement of the company in connection with certain alleged

safety violations and-the West Delta 32 Incident. We believe there are strong defenses to the claims asserted in the lawsuit, and the

Company intends to defend the case vigorously.
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On or about September 24, 2013, plaintifls filed a motion for a preliminary injunction to restrain a portion of the proceeds of

the Company', propor"d sale of certain oil fields in the Gulf of Mexico. The Court denied the motion on November I 5, 2013. On or

about Novemb ir 20,2013,we frled a motion to dismiss the complaint in its entirery inter alia, on the grounds that (i) the claims fail to

state a cause of action; (ii) the claims are refuted by documentary evidence; (iii) plaintiffs, who are not members of the Company, lack

standing to assert a claim for mismanagement of the Company; and (iv) certain claims are barred by the statute of limitations. The

Court denied the motion onNovember 15,2013. On or aboutNovember 20,2013,we filed a motionto dismiss the complaint in its

entirety, inter alia, on the grounds that (i) the claims fail to state a cause of action; (ii) the claims are refuted by documentary evidence;

(iii) plaintitrs, who are not members of the Company, lack standing to assert a claim for mismanagement of the Company; and (iv)

certain claims are baned by the statute of limitations.

We had Oral Arguments in the Andrus matter on July 24,2014. At that time, the judge has asked for additional briefing on the

Conllicts of Law issue. We had a conference call with the Court on Friday, September 5,2014 to set a schedule for the supplemental

briefs the Court has requested. Our revised brief was due and submitted on or about September 10, 2014' Oral arguments on the

motions to dismiss are scheduled for Novembet 6,2014.

Grand Isle ShiBygfd("GIS") Matten On April 29,2013, Grand Isle Shipyards, Inc. ("GIS") sued BEEOO, Enviro Tech

Systems, -C, Wood dio"p uSe, Inc., and Compass Engineering & Consultants, LLC in the United States District Court for the

Eastern District of Louisiana for damages it alleged incurred in connection with the West Delta 32 Incident. GIS specifically sought

damages for loss of properfy and equipment, expenses in the forrn of indemnity and medical benefits paid to or on behalf of its

employees, and for *puiA invoices in connection with the work it performed at West Delta 32. Upon motion by BEEoo' however, the

court dismissed GIS' lawsuit and ordered GIS and BEEOO to f,lrst attempt to resolve their claims through mediation which took place

on Novembe r 12, 2013. Since the mediation was unsuccessful, the Parties have now agreed to enter into binding Arbitration pursuant

to and in accordance with the MSA.

Invoice Arbitration- on october g, 2014, Black Elk submitted to the Arbitrator its initial briefing on all aflirmative claims

and defenses. This briefing was drafted and submitted pursuant to an order from the Arbitrator. GIS ignored this order to some degree

and submitted Motions for surnmary Judgment on that date instead. GIS asked for summary judgment on all of its claims and

confusingly argued that Black Elk is not entitled to summary judgment on its affrrmative claims (Black Elk obviously has not sought

summary judgment on its aflirmative claims). on october 17,2014, the parties participated in a telephonic hearing with the Arbitrator

regardingihelri"frog and preexisting motions. The Arbitrator (1) granted Black Elk the right to conduct an audit pursuant to the MSA

tJ*"en ttre parties, (z; gtuot.a gtack Btt limited discovery concerning the use of D&R workers on Black Elk platforms, and (3) stated

that he would not be granting any dispositive motions in the case (i.e. GIS' Motions for Summary Judgment).

The arbitration, currently scheduled forDecember !,2014, has been delayed until the new year. This was a necessary step as

both parties will need to take depositions and aggregate discovery before an arbitration can take place.

platform Arbitration- The arbitration case for damages to the West Delta32 Platform is scheduled for hearing before a three-

arbitrator panel on May 12, 20 I 5. The arbitration proceeding initiated by Black Elk against Compass Engineering & Consultants, LLC

for damages arising from the explosion of the WDi-32 Platform has been abated pending resolution of Compass' separate lawsuit filed

in the United States District for the Western District of Louisiana seeking a declaration that it was not subjected to arbitration. We are

currently in the process of drafting discovery to GIS concerning D&R Resources, LLC's employees' rates, duties, and training. We will

continue to defend ourselves vigorously.

Vistar Oil Texas,_LLC_Jqi*$g9 On April l6,2}l4,Vistar Oil Texas LLC ("Vistar") filed a petition against Black Elk in

Harris County District Court. This suit alleges that Black Elk breached an Acquisition and Participation Agreement and a Joint

Operating Agreement between the parties, primarily by failing to provide Vistar with the funds required to bring several wells into

operution in Wilson Counry Texas. vistar ull.g.r damages of approximately $6,500,000, certain lease acquisition costs and

promissory note payments required to cover liens placed on the wells. Vistar further alleges that Black Elk is in breach by refusing to

provide approximately $to,3io,o00 to Vistar to acquire additional properry. This case is in discovery. We believe we have strong

potential a"f"^"r and have submitted counterclaims, and intend to defend ourselves vigorously.

Arthw Garza III On August 3I,2014, Arthur Garza, former Chief Technical Offrcer of Black Elk Energy Offshore

Operations, LLC, f,rled suit against Black Elk Energy Offshore Operations for payment of severance under his Employment

Agreement. This case is in discovery. We believe we have strong potential defenses and intend to defend ourselves vigorously.
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other Regulatory ltems.we are party to various other litigation matters arising in the ordinary course of business' we do not

believe the outcome of these disputes or legal actions will have a material adverse effect on our financial statements'
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Item 1A. Risk Factors

We are subject to certain risks and hazards due to the nature ofthe business activities we conduct. For a discussion of

these risks, see 
,,Risk Factors" in our 20 i 3 Form I 0-K and the risk factor set forth below The risks described in the 20 I 3 Form 1 0-K

and below could materially and adversely affect ourbusiness, financial condition, cash flows, and results ofoperations' Except as set

forth below, there have been no material changes to the risks described in the 2013 Form 10-K. We may experience additional risks and

uncertainties not crurently known to us, o! as a result of developments occurring in the future, conditions that we currently deem to be

immaterial may also materially and adversely affect our business, financial

condition, cash flows and results ofoperations.

We may not be able to generate sulficient cash flow to meet our debt service obligations'

Our ability to make payments on the Notes and to fund planned capital expenditwes will depend on our ability to generate

cash in the future. we cannofassrue you that our business will generate suffrcient cash flow from operations to service the remaining

Notes, or that future borrowings will be available to us in an amount suflicient to enable us to make payments on such Notes or to

fund ow other capital needs. ii our business does not generate suffrcient cash flow from operations to service the Notes, we may be

required to:

' refinance all or a portion of the Notes;

' obtain additional financing;
. sell some oforu assets or operations; reduce or delay capital expenditures, research and development efforts and

acquisitions; or

' revise or delay our strategic plans'

However, we cannot assure you that we would be able to implement alternative financing plans, if necessary on

commercially reasonable terms or at all, or that implementing any such alternative financing plans would allow us to meet our

payment obligations under the Notes. our inabiliry to generaie suffrcient cash flow to satisfy our payment obligations under the Notes

or to obtain alternative financings, could materiatiy u"i advenely affect our business, hnancial conditio& results of operations and

prosPects.

If we default on the remaining Notes, holders of the Notes will be secured only to the extent of the value of the assets

underlying their security interest. To prevent foreclosure, we may be motivated to commence voluntary bankruptcy proceedings or

holders of Notes or various other interested persons may be motivated to institute bankruptcy proceedings against us' The

cornmencement of such bankruptcy pro...ding, wouldixpose the holders to additional risks, including additional restrictions on

exercising rights against collateral. To the exte-nt that the claims of the holders exceed the value of the assets secwing the Notes and

other liabilities, those claims will rank equally with the claims of the holders of any outstanding senior unsecured indebtedness ' As a

result, if the value of the assets pledged as security for the Notes and other liabilities is less than the value of the claims of the holders

and other liabilities, those claims may not be satisfied in full before the claims of our unsecured crediton are paid'

lle have doubt on our ability to conrtnue as a going concern'

The Company has a going concem risk. As discussed in Note 2 to the financial statements, the Company has suffered

recurring losses from operations and has a net capital deficiency that raise substantial doubt about its ability to continue as a

going concem. As of Septemb er 30,2ll4,there have been no notices of foreclosures on the Company's assets' We are currently

evaluating ow consolidated financial position, results ofoperations and cash flows. The financial statements do not include any

adjustments that might result from the outcome of this uncertainty.
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Item 6. Exhibits

The exhibits marked with the asterisk symbol (*) are filed (or fumished in the case of Exhibits 31' l and 32' l) with this

Form 10-Q.

Exhibit
Number Deseflption

3.1

3.2

3.3

3.4

3.5

3.6

3.t

3.8

3.9

4.1

10.1

39

certificate of Formation of Black Elk Energy offshore operations, LLC, dated as of Novemb et 20, 2007 (incorporated

by reference to Exhibit 3 .1 to the Registration statement on Form S-4 frled with the securities and Exchange

Commission on May 16, 2}ll, File No' 333 -l'7 4226)'

Certificate of Amendment of Black Elk Energy Offshore Operations, LLC, dated as of January 29'2008 (incorporated

by reference to Exhibit 3.2 to the Registration Statement oo Fot- S-4 filed with the Securities and Exchange

Commission on May 16, 2011, File No' 333-174226)'

Second Amended and Restated Limited Liability Company operating Agreement of Black Elk Energy offshore

Operations, LLC, dated as of July 13,2009 (inclrporated Ly reference to Exhibit 3'4 to the Registration Statement on

Forrn S-4 filed with the Securities and Exchange iommission on May 16,20rr, File No' 333-174226\'

First Amendment to Second Amended and Restated operating Agreement of Black Elk Energy offshore operations'

LLc, dated August 19, 2010 (incorporated by reference to Exhibit 3'5 to the Registration Statement on Form s-4 filed

with the Securities and Exchange Commission on May 16,2oll, File No' 333-174226)'

Second Amendment to Second Amended and Restated operating Agreement of Black Elk Energy offshore operations'

LLC dated as of May 31, 2011 (incorporated Uy ,"f.r"n". to gxilUif : ' t to the Form 8-K hled with the Securities and

Exchange Commission on June 3,2011, File No' 333-174226)'

Third Amendment to second Amended and Restated operating Agreement of Black Elk Energy offshore operations'

LLcdatedasofJanuary 25,zl:3(incorporatedbyreferenceton*niu13'ltotheForm8-KfiledwiththeSecurities
and Exchange Commission on January 3I,2013, Fite No' 333-l'14226)'

Fourth Amendment to Second Amended and Restated operating Agreement of Black Elk Energy offshore operations'

LLc dated as of February lz,zlr3lincorporated by reference to g*niult 3.1 to the Form 8-K filed with the Securities

and Exchange Commissi'on on February 19,2013, File No' 333-174226)'

Fifth Amendment to second Amended and Restated operating Agreement of Black Elk Energy offshore operations'

LLC dated as of April g,zor3 (incorporated uv t r"t"o"" to g:*ti6lt 3.10 to the Form 10-K frled with the Securities and

Exchange Commission on April 15, 2013, File No' 333-174226)'

Sixth Amendment to Second Amended and Restated operating Agreement of Black Elk Energy offshore operations'

LLC dated as of May 3,2013 (incorporated uy ,.f.r"o". to gxfriuit 3.1 to the Form 8-K filed with the Securities and

E*chunge Cornrnission on May 9,2013, File No' 333-174226)'

second Supplemental Indenture, dated as of August lg,20l4,by and among Black Elk Energy offshore operations'

LLC and Black Elk Energy Finance Corp. as iss]uen, Black Elk Energy Land Operations, LLC as guarantor' and The

Bank of New York Mellon Trust company, N.A., as trustee and collateral agent (incorporated by reference from

Exhibit 4.1 of the current Report on Forrn 8-K filed on August 21,2014)'

purchase and Sale Agreement by and between Black Elk Energy offshore operations, LLC and Renaissance offshore'

LLC, dated July I 0, 2014 (incorporated by reference from gxlnibit 10. I of the Current Report on Form 8-K filed on

July 16,2014).
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Exhibit
Number

Description

certification (pursuant to Rule l3a-14(a) or Rule 15d-14(a) of the Exchange Act) by Principal Executive offrcer /

*31.1 Principal Financial Offtcer'

Section 1350 Certification (pursuant to Sarbanes-Oxley Section 906) by Principal Executive Officer and Principal

*32.1 Financial Officer.

101.INS$ XBRL Instance Document

101.SCH$ XBRL Taxonomy Extension Schema Document

101.cAL$XBRLTaxonomyExtensionCalculationLinkbaseDocument

101.LAB$ XBRL Taxonomy Extension Label Linkbase Document

101.PRE$XBRLTaxonomyExtensionPresentationLinkbaseDocument

101'DEF$XBRLTaxonomyExtensionDefinitionLinkbaseDocument
* Filed herewith.

$ Fr,-ished with this Form l0-e. In accordance with Rule 406T of Regulation S-T, the information in these exhibits shall not

be deemed to be ,,filed" for purposes of Section 18 of the Securities ixchange Act of 1934, as amended' or otherwise

subject to liability under that section, and shall not be incorporated by reference into any registration statement or other

document filed under the Securities Act of I 933, as amended, 
"*".pi 

u, expressly set forth by specific reference in such

filing.
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SIGNATURES

pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its

behalfby the undersigned thereunto duly authorized'

BLACK ELK ENERGY OFFSHORE OPERATIONS' LLC
(Registrant)

Date: November 19,2014 By: /s/ Jeffrey Shulse

Jeffrey Shulse

Chief Executive Oficer / Chief Financial Officer

(Duly Authorized Ofiicer and Principal Financial Offrcer)
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EXIIIBIT INDEX

The exhibits marked with the asterisk symbol (*) are filed (or furnished in the case of Exhibits 31.1 and 32.1) with this

Form 10-Q.

Exhibit
Number Descripion

Certificate of Formation of Black Elk Energy offshore operations, LLC, dated as of Novembet20,2007 (incorporated

by reference to Exhibit 3.1 to the Registration Statement on Form S-4 frled with the Securities and Exchange

Commission on May 16,2017, File No. 333-l'74226)'

Certificate of Amendment of Black Elk Energy Offshore Operations, LLC, dated as of January 29 ' 
2008 (incorporated

by reference to Exhibit 3.2 to the Registration Statement on Form S-4 filed with the securities and Exchange

Commission on May 16,2}ll, File No. 333-174226)'

Second Amended and Restated Limited Liability Company Operating Agreement of Black Elk Energy Offshore

Operations, LLC, dated as of July 13, 2009 (incorporated by reference to Exhibit 3 .4 to the Registration Statement on

Form S-4 filed with the Securities and Exchange commission on May 16,2011, File No. 333-174226)'

First Amendment to Second Amended and Restated Operating Agreement of Black Elk Energy Offshore Operations,

LLC, dated August 19, 2010 (incorporated by referenci to Exhibit 3.5 to the Registration statement on Form S-4 filed

with the Securities and Exchange Commission on May 16,2011, File No' 333-1'74226)'

Second Amendment to Second Amended and Restated Operating Agreement of Black Elk Energy Offshore Operations,

LLC dated as of May 31, 2011 (incorporated by reference to Exhibit 3. i to the Form 8-K filed with the Securities and

Exchange Commission on June 3,2}ll, File No' 333-174226)'

Third Amendment to Second Amended and Restated Operating Agreement of Black Elk Energy Offshore Operations,

LLC dated as of January zs, z0l3 (incorporated by reference 6 Exhibit 3 . I to the Form 8-K filed with the securities and

Exchange Commission on January 31,2013, File No' 333-174226)'

Fourth Amendment to Second Amended and Restated Operating Agreement of Black Elk Energy Offshore Operations,

LLC dated as of February lZ,2013 (incorporated by reference to Exhibit 3.1 to the Form 8-K filed with the Securities

and Exchange commission on February 19,2013, File No. 333-174226).

Fifth Amendment to Second Amended and Restated Operating Agreement of Black Elk Energy Offshore Operations,

LLC dated as of April 9, z0l3 (incorporated by reference to Exhibit 3 .1 0 to the Form 10-K filed with the securities and

Exchange Commission on April 15,2013, File No' 333-174226)'

Sixth Amendment to Second Amended and Restated Operating Agreement of Black Elk Energy Offshore Operations,

LLC dated as of May 3, zll3 (incorporated by reference to Exhibit 3 . 1 to the Form 8-K filed with the Securities and

Exchange Commission on May 9,2013, File No' 333-174226)'

Second Supplemental Indenture, dated as of August lg, z}ll,by and among Black Elk Energy Offshore Operations,

LLC and Black Elk Energy Finance Corp. as issuers, Black Elk Energy Land Operations, LLC as guarantor, and The

Bank of New york Mellon Trust company, N.A., as ffustee and collateral agent (incorporated by reference from Exhibit

4.1 of the Current Report on Form 8-K filed on August 21,2014)'

3.5

3.6

3.7

4.1

10.1

3.1

3.2

J.J

3.4

3.8

3.9

purchase and Sale Agreement by and between Black Elk Energy Offshore operations, LLC and Renaissance Offshore'

LLC, dated July 10, 20i4 (incorporated by reference from Exhibit 10.1 of the Current Report on Form 8-K frled on July

t6,2014).
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10t2612018 2014,09-30-1 0Q

Certification (pursuant to Rule l3a-14(a) or Rule 15d-1a(a) of the Exchange Act) by Principal Executive Offrcer /

*31.1 Principal Financial Offrcer.

Section 1350 Certification (pursuant to Sarbanes-Oxley Section 906) by Principal Executive officer / Principal Financial

*32.1 Offrcer.

l01.INS$ XBRL Instance Document

101.SCH$ XBRL Taxonomy Extension Schema Document

101.cAL$ XBRL Taxonomy Extension calculation Linkbase Document

101.LAB$ XBRL Taxonomy Extension Label Linkbase Document

101.PRE$ XBRL Taxonomy Extension Presentation Linkbase Document

101.DEF$ XBRL Taxonomy Extension Definition Linkbase Document

* Filed herewith.

$ Furnished with this Form 10-e. In accordance with Rule 406T of Regulation S-T, the information in these exhibits shall not

be deemed to be "frled" for purposes of Section 1 8 of the Securities Exchange Act of I 93 4, as amended, or otherwise

subject to liability under that ,.itiorl and shall not be incorporated by reference into any registration statement or other

docwnent filed under the Securities Act of 1933, as amended, except as expressly set forth by specif,rc reference in such

filing.
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THIS NOTE HAS NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, 
AS AMENDED, OR ANY STATE SECURITIES LAWS. THIS NOTE MAY NOT BE 
SOLD, OFFERED FOR SALE, PLEDGED OR HYPOTHECATED IN THE ABSENCE 
OF (A) AN EFFECTIVE REGISTRATION STATEMENT AS TO THIS NOTE UNDER 
SAID ACT AND ANY APPLICABLE STATE SECURITIES LAWS OR (B) AN 
EXEMPTION FROM SUCH REGISTRATION REQUIREMENTS. 

THIS NOTE IS REGISTERED WITH THE AGENT PURSUANT TO SECTION 9.4(B) 
OF THE PURCHASE AGREEMENT (AS DEFINED BELOW). TRANSFER OF ALL 
OR ANY PORTION OF THIS NOTE IS PERMITTED SUBJECT TO THE PROVISIONS 
SET FORTH IN SUCH SECTION 9.4(B) WHICH REQUIRE, AMONG OTHER 
THINGS, THAT NO TRANSFER IS EFFECTIVE UNTIL THE TRANSFEREE IS 
REFLECTED AS SUCH ON THE REGISTRY MAINTAINED WITH THE AGENT 
PURSUANT TO SUCH SECTION 9.4(B). 

UNSECURED TERM NOTE 

FOR VALUE RECEIVED, MONTSANT PARTNERS LLC, a Delaware limited 
liability company (the "Company") hereby promises to pay to SENIOR HEALTH INSURANCE 
COMPANY OF PENNSYLVANIA, a Pennsylvania domiciled life insurance company (the 
"Holder") or its registered assigns or successors in interest, the sum of Thirty Five Million Five 
Hundred Thousand Dollars and 00/100 ($35,500,000.00), together with any accrued and unpaid 
interest hereon, on January 30, 2017 (the "Maturity Date"), if not sooner accelerated or other 
sooner indefeasibly paid in full. 

Capitalized terms used herein without definition shall have the meanings ascribed 
to such terms in that ce1tain Note Purchase Agreement dated as of the date hereof (as amended, 
restated, modified and/or supplemented from time to time, the "Purchase Agreement") among 
the Company, the Holder, each other Investor from time to time party thereto (together with 
Holder, the "Investors" and each, an "Investor") and BAM Administrative Services LLC, as 
agent for the Investors (the "Agent" together with the Investors, collectively, the "Creditor 
Parties"). 

The following terms shall apply to this Unsecured Term Note (this "Note"): 

ARTICLE I 
CONTRACT RATE AND AMORTIZATION 

1.1 Contract Rate. Subject to Sections 2.2 and 3.9, interest payable on the 
outstanding principal amount of this Note (the "Principal Amount") shall accrue at a rate per 
annum equal to twelve percent (12.0%) (the "Contract Rate"). All interest shall be (i) 
calculated on the basis of a 360 day year of twelve (12) thirty-day months and (ii) payable 
monthly, in arrears, commencing on February 2, 2015, on the first business day of each 
consecutive calendar month thereafter through and including the Maturity Date, and on the 
Maturity Date, whether by acceleration or otherwise. 
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1.2 Contract Rate Payments. The Contract Rate shall be calculated on the last 
business day of each calendar month hereafter until the applicable Maturity Date and shall be 
subject to adjustment as set forth herein. 

1.3 Principal Payments. Any outstanding Principal Amount together with any 
accrued and unpaid interest and any and all other unpaid amounts which are then owing by the 
Company to the Holder under this Note, the Purchase Agreement and/or any other Related 
Agreement shall be due and payable in full on the Maturity Date. 

1.4 Optional Prepayment. The Company may prepay this Note at any time 
prior to the Maturity Date without penalty or premium by paying to the Holder a sum of money 
equal to the Principal Amount outstanding at such time together with all accrued but unpaid 
interest thereon and any and all other sums due, accrued or payable to the Holder arising under 
this Note, the Purchase Agreement or any other Related Agreement outstanding on the date of 
such prepayment. 

ARTICLE II 
EVENTS OF DEFAULT 

2.1 Events of Default. The occun-ence of any of the following events set forth 
in this Section 2.1 shall constitute an event of default ("Event of Default") hereunder: 

(a) Failure to Pay. The Company fails to pay when due any 
installment of principal, interest or other fees hereon in accordance herewith, or the Company 
fails to pay any of the other Obligations (under and as defined in the Security Agreement) when 
due, and, in any such case, such failure shall continue for a period of ten (10) days following the 
date upon which any such payment was due; 

(b) Breach of Covenant. The Company or any of its Subsidiaries 
breaches any covenant or any other term or condition of this Note in any material respect and 
such breach, if subject to cure, continues for a period of twenty (20) days after the occun-ence 
thereof. 

(c) Breach of Representations and Warranties. Any representation, 
warranty or statement made or furnished by the Company or any of its Subsidiaries in this Note, 
the Purchase Agreement or any other Related Agreement shall at any time be false or misleading 
in any material respect on the date as of which made or deemed made. 

(d) Default Under Other Agreements. The occun-ence of any default 
(or similar term) in the observance or performance of any other agreement or condition relating 
to any indebtedness or contingent obligation of the Company or any of its Subsidiaries 
(including, without limitation, the Subordinated Debt (as defined below)) beyond the period of 
grace (if any), the effect of which default is to cause, or permit the holder or holders of such 
indebtedness or beneficiary or beneficiaries of such contingent obligation to cause, such 
indebtedness to become due prior to its stated maturity or such contingent obligation to become 
payable; 
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(e) Material Adverse Effect. Any change or the occurrence of any 
event which could reasonably be expected to have a Material Adverse Effect; 

(f) Bankruptcy. The Company or any of its Subsidiaries shall (i) 
apply for, consent to or suffer to exist the appointment of, or the taking of possession by, a 
receiver, custodian, trustee or liquidator of itself or of all or a substantial part of its property, (ii) 
make a general assignment for the benefit of creditors, (iii) commence a voluntary case under the 
federal bankruptcy laws (as now or hereafter in effect), (iv) be adjudicated a bankrupt or 
insolvent, (v) file a petition seeking to take advantage of any other law providing for the relief of 
debtors, (vi) acquiesce to, without challenge within ten (10) days of the filing thereof, or failure 
to have dismissed, within thirty (30) days, any petition filed against it in any involuntary case 
under such bankruptcy laws, or (vii) take any action for the purpose of effecting any of the 
foregoing; 

(g) Judgments. Attachments or levies in excess of $50,000 in the 
aggregate are made upon the Company or any of its Subsidiary's assets or a judgment is rendered 
against the Company's property involving a liability of more than $50,000 which shall not have 
been vacated, discharged, stayed or bonded within thirty (30) days from the entry thereof; 

(h) Insolvency. The Company or any of its Subsidiaries shall admit in 
wntmg its inability, or be generally unable, to pay its debts as they become due or cease 
operations of its present business; 

(i) Change of Control. A Change of Control (as defined below) shall 
occur with respect to the Company, unless Holder shall have expressly consented to such Change 
of Control in writing. A "Change of Control" shall mean any event or circumstance as a result of 
which (i) any "Person" or "group" (as such terms are defined in Sections 13(d) and 14(d) of the 
Exchange Act, as in effect on the date hereof), other than the Holder, is or becomes the 
"beneficial owner" (as defined in Rules 13(d)-3 and 13(d)-5 under the Exchange Act), directly or 
indirectly, of 50% or more on a fully diluted basis of the then outstanding voting equity interest 
of the Company (other than a "Person" or "group" that beneficially owns 50% or more of such 
outstanding voting equity interests of the Company on the date hereof), (ii) the Board of 
Directors of the Company shall cease to consist of a majority of the Company's board of 
directors on the date hereof or (iii) the Company or any of its Subsidiaries merges or consolidates 
with, or sells all or substantially all of its assets to, any other person or entity; 

(j) Indictment; Proceedings. The indictment or threatened indictment 
of the Company or any of its Subsidiaries or any executive officer of the Company or any of its 
Subsidiaries under any criminal statute, or commencement or threatened commencement of 
criminal or civil proceeding against the Company or any of its Subsidiaries or any executive 
officer of the Company or any of its Subsidiaries pursuant to which statute or proceeding 
penalties or remedies sought or available include forfeiture of any of the property of the 
Company or any of its Subsidiaries; 

(k) The Purchase Agreement and Related Agreements. (i) An Event 
of Default shall occur under and as defined in the Purchase Agreement or any other Related 
Agreement, (ii) the Company or any of its Subsidiaries shall breach any term or provision of the 
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Purchase Agreement or any other Related Agreement in any material respect and such breach, if 
capable of cure, continues unremedied for a period of twenty (20) days after the occurrence 
thereof, (iii) the Company or any of its Subsidiaries attempts to terminate, challenges the validity 
of, or its liability under, the Purchase Agreement or any Related Agreement, (iv) any proceeding 
shall be brought to challenge the validity, binding effect of the Purchase Agreement or any 
Related Agreement or (v) the Purchase Agreement or any Related Agreement ceases to be a 
valid, binding and enforceable obligation of the Company or any of its Subsidiaries (to the extent 
such persons or entities are a pa1ty thereto); 

(1) Failure to Deliver Replacement Note. The Company's failure to 
issue and deliver a replacement Note to the Holder within twenty (20) days of the Holder's 
written request therefor; provided, that such request is accompanied by (a) the Note to be 
replaced or (b) an affidavit of the Holder evidencing the loss or destruction of the Note; 

(m) Subordinated Debt. The Company or any of its Subsidiaries shall 
take or participate in any action which would be prohibited under the provisions of any 
subordination agreement governing any indebtedness owing by the Company which has been 
subordinated in right of payment to the obligations hereunder ("Subordinated Debt") or make 
any payment on the Subordinated Debt to a person or entity that was not entitled to receive such 
payments under the provisions of any subordination agreement governing such Subordinated 
Debt; 

(n) Minimum Collateral Maintenance. At any time on and after the 
Collateral Deposit Date, the aggregate fair market value of all Collateral in which the Agent 
holds a first lien perfected security interest, as reasonably determined by Agent from time to 
time, shall equal less than 150% of the aggregate amount of the outstanding Obligations at such 
time; 

( o) Debt Rating of SV04 or higher. Following a best efforts 
application by Holder to have the obligations arising under this Note receive an SVO rating, such 
obligations shall fail to receive an SV04 or higher rating on or prior to November 1, 2015 and 
the obligations under this Note shall remain outstanding as of December 15, 2015; or 

(p) Post-Closing Requirements. The Post-Closing Requirements shall 
not have each been satisfied (or waived by the Agent) on or prior to February 20, 2015, as 
determined by Agent in its sole discretion. 

2.2 Default Interest. Following the occmTence and during the continuance of 
an Event of Default, the Company shall pay additional interest on the outstanding principal 
balance of this Note in an amount equal to eleven percent (11.0%) per annum ("Default Interest 
Rate"), and all outstanding obligations under this Note, the Purchase Agreement and each other 
Related Agreement, including unpaid interest, shall continue to accrue interest at such additional 
interest rate from the date of such Event of Default until the date such Event of Default is cured 
or waived. 

2.3 Remedies. Upon the occurrence and during the continuation of any Event 
of Default, in addition to any other remedies set forth herein or permitted under applicable law, 
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the unpaid Principal Amount of this Note, any accrued and unpaid interest and all other amounts 
payable hereunder shall be immediately due and payable without presentment, demand, protest 
or further notice of any kind. Holder shall have all rights and may exercise any remedies 
available to it hereunder or under law, successively or concurrently. 

ARTICLE III 
MISCELLANEOUS 

3.1 Cumulative Remedies. The remedies under this Note shall be cumulative. 

3.2 Failure or Indulgence Not Waiver. No failure or delay on the part of the 
Holder hereof in the exercise of any power, right or privilege hereunder shall operate as a waiver 
thereof, nor shall any single or partial exercise of any such power, right or privilege preclude 
other or further exercise thereof or of any other right, power or privilege. All rights and 
remedies existing hereunder are cumulative to, and not exclusive of, any rights or remedies 
otherwise available. 

3.3 Notices. Any notice herein required or permitted to be given shall be 
given in writing in accordance with the terms of the Purchase Agreement. 

3.4 Amendment Provision. The term "Note" and all references thereto, as 
used throughout this instrument, shall mean this instrument as originally executed, or if later 
amended or supplemented, then as so amended or supplemented, and any successor instrument 
as such successor instrument may be amended or supplemented. 

3.5 Assignability. This Note shall be binding upon the Company and its 
successors and assigns, and shall inure to the benefit of the Holder and its successors and assigns, 
and may be assigned by the Holder in accordance with the requirements of the Purchase 
Agreement. The Company may not assign any of its obligations under this Note without the 
prior written consent of the Holder, any such purported assignment without such consent being 
null and void. 

3.6 Cost of Collection. In case of the occurrence of an Event of Default under 
this Note, the Company shall pay the Holder the Holder's reasonable costs of collection, 
including reasonable attorneys' fees. 

3.7 Governing Law, Jurisdiction and Waiver of Jury Trial. 

(a) THIS NOTE SHALL BE GOVERNED BY AND CONSTRUED 
AND ENFORCED IN ACCORDANCE WITH THE LAWS OF THE ST ATE OF NEW YORK, 
WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAW. 

(b) THE COMPANY HEREBY CONSENTS AND AGREES THAT 
THE STATE AND/OR FEDERAL COURTS LOCATED IN THE COUNTY OF NEW YORK, 
STATE OF NEW YORK SHALL HA VE EXCLUSIVE JURISDICTION TO HEAR AND 
DETERMINE ANY CLAIMS OR DISPUTES BETWEEN THE COMPANY, ON THE ONE 
HAND, AND THE HOLDER AND/OR ANY OTHER CREDITOR PARTY, ON THE OTHER 
HAND, PERTAINING TO THIS NOTE OR ANY OF THE OTHER RELATED 
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AGREEMENTS OR TO ANY MATTER ARISING OUT OF OR RELATED TO THIS NOTE 
OR ANY OF THE RELATED AGREEMENTS; PROVIDED, THAT THE COMPANY 
ACKNOWLEDGES THAT ANY APPEALS FROM THOSE COURTS MAY HAVE TO BE 
HEARD BY A COURT LOCATED OUTSIDE OF THE COUNTY OF NEW YORK, STATE 
OF NEW YORK; AND FURTHER PROVIDED, THAT NOTHING IN THIS NOTE SHALL 
BE DEEMED OR OPERATE TO PRECLUDE THE HOLDER AND/OR ANY OTHER 
CREDITOR PARTY FROM BRINGING SUIT OR TAKING OTHER LEGAL ACTION IN 
ANY OTHER JURISDICTION TO COLLECT THE OBLIGATIONS (AS DEFINED IN THE 
SECURITY AGREEMENT), TO REALIZE ON THE COLLATERAL (AS DEFINED IN THE 
SECURITY AGREEMENT) OR ANY OTHER SECURITY FOR THE OBLIGATIONS, OR 
TO ENFORCE A JUDGMENT OR OTHER COURT ORDER IN FAVOR OF THE HOLDER 
AND/OR ANY OTHER CREDITOR PARTY. THE COMPANY EXPRESSLY SUBMITS 
AND CONSENTS IN ADVANCE TO SUCH JURISDICTION IN ANY ACTION OR SUIT 
COMMENCED IN ANY SUCH COURT, AND THE COMPANY HEREBY WAIVES ANY 
OBJECTION WHICH IT MAY HA VE BASED UPON LACK OF PERSONAL 
JURISDICTION, IMPROPER VENUE OR FORUM NON CONVENIENS. THE COMPANY 
HEREBY WAIVES PERSONAL SERVICE OF THE SUMMONS, COMPLAINT AND 
OTHER PROCESS ISSUED IN ANY SUCH ACTION OR SUIT AND AGREES THAT 
SERVICE OF SUCH SUMMONS, COMPLAINT AND OTHER PROCESS MAY BE MADE 
BY REGISTERED OR CERTIFIED MAIL ADDRESSED TO THE COMPANY AT THE 
ADDRESS SET FORTH IN THE PURCHASE AGREEMENT AND THAT SERVICE SO 
MADE SHALL BE DEEMED COMPLETED UPON THE EARLIER OF THE COMPANY'S 
ACTUAL RECEIPT THEREOF OR THREE (3) DAYS AFTER DEPOSIT IN THE U.S. 
MAILS, PROPER POSTAGE PREPAID. 

(c) THE COMPANY DESIRES THAT ITS DISPUTES BE 
RESOLVED BY A JUDGE APPL YING SUCH APPLICABLE LAWS. THEREFORE, TO 
ACHIEVE THE BEST COMBINATION OF THE BENEFITS OF THE JUDICIAL SYSTEM 
AND/OR OF ARBITRATION, THE COMPANY HERETO WAIVES ALL RIGHTS TO 
TRIAL BY JURY IN ANY ACTION, SUIT, OR PROCEEDING BROUGHT TO RESOLVE 
ANY DISPUTE, WHETHER ARISING IN CONTRACT, TORT, OR OTHERWISE 
BETWEEN THE HOLDER AND/OR ANY OTHER CREDITOR PARTY, ON THE ONE 
HAND, AND THE COMPANY, ON THE OTHER HAND, ARISING OUT OF, CONNECTED 
WITH, RELATED OR INCIDENTAL TO THE RELATIONSHIP ESTABLISHED BETWEEN 
THEM IN CONNECTION WITH THIS NOTE, ANY OTHER RELATED AGREEMENT OR 
THE TRANSACTIONS RELATED HERETO OR THERETO. 

3.8 Severability. In the event that any provision of this Note is invalid or 
unenforceable under any applicable statute or rule of law, then such provision shall be deemed 
inoperative to the extent that it may conflict therewith and shall be deemed modified to conform 
with such statute or rule of law. Any such provision which may prove invalid or unenforceable 
under any law shall not affect the validity or enforceability of any other provision of this Note. 

3.9 Maximum Payments. Nothing contained herein shall be deemed to 
establish or require the payment of a rate of interest or other charges in excess of the maximum 
permitted by applicable law. In the event that the rate of interest required to be paid or other 
charges hereunder exceed the maximum rate permitted by such law, any payments in excess of 
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such maximum rate shall be credited against amounts owed by the Company to the Holder and 
thus refunded to the Company. 

3.10 Reserved. 

3.11 Construction; Counterparts. Each party acknowledges that its legal 
counsel participated in the preparation of this Note and, therefore, stipulates that the rule of 
construction that ambiguities are to be resolved against the drafting party shall not be applied in 
the interpretation of this Note to favor any party against the other. This Note may be executed 
by the parties hereto in one or more counterparts, each of which shall be deemed an original and 
all of which when taken together shall constitute one and the same instrument. Any signature 
delivered by a party by facsimile or electronic transmission shall be deemed to be an original 
signature hereto. 

3.12 Registered Obligation. This Note shall be registered (and such registration 
shall thereafter be maintained) as set fmth in Section 9.4(b) of the Purchase Agreement. 
Notwithstanding any document, instrument or agreement relating to this Note to the contrary, 
transfer of this Note (or the right to any payments of principal or stated interest thereunder) may 
only be effected by (i) surrender of this Note and either the reissuance by the Company of this 
Note to the new holder or the issuance by the Company of a new instrument to the new holder or 
(ii) registration of such holder as an assignee in accordance with Section 9.4(b) of the Purchase 
Agreement. 

[Balance of page intentionally left blank; signature page follows] 
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IN WITNESS WHEREOF, the Company has caused this Secured Term Note to 
be signed in its name effective as of this 30th day of January, 2015. 

MONTSANT PARTNERS LLC 

Signature Page to Montsant - SHIP 
Secured Term Note 
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PLEDGE AGREEMENT 

THIS PLEDGE AGREEMENT (this “Agreement”) is entered into as of May 13, 2015 by 
and between MONTSANT PARTNERS LLC, a Delaware limited liability company (“Pledgor”) 
and BAM ADMINISTRATIVE SERVICES LLC, a Delaware limited liability company, as 
agent for the Investors identified in the Note Purchase Agreement referred to below (“Agent” 
and, together with the Investors, the “Creditor Parties” and each, a “Creditor Party”). 

RECITALS 

WHEREAS, pursuant to that certain Note Purchase Agreement, dated as of January 30, 
2015 (as amended, modified, restated or supplemented from time to time, the “Purchase 
Agreement”), by and among Pledgor, the Investors named therein and from time to time party 
thereto (the “Investors”), and Agent, as agent for the Investors, the Investors purchased from 
Pledgor the Notes described in the Purchase Agreement; and 

WHEREAS, Pledgor agreed in the Purchase Agreement to pledge to the Agent, for the 
ratable benefit of the Investors, collateral acceptable in all respects to the Agent to secure the 
Obligations. 

NOW, THEREFORE, in consideration of the premises and for other good and valuable 
consideration the receipt of which is hereby acknowledged, the parties hereto agree as follows: 

1. Defined Terms.  All capitalized terms used herein which are not defined shall 
have the meanings given to them in the Purchase Agreement. 

2. Pledge and Grant of Security Interest.  To secure the prompt payment and 
performance in full when due of the Obligations, Pledgor hereby pledges and assigns to Agent 
for the benefit of the Investors, and grants to Agent for the benefit of the Investors, a security 
interest in any and all right, title and interest of Pledgor in and to the following, whether now 
owned or existing or owned, acquired, or arising hereafter (collectively, the “Collateral”): 

(a) The promissory notes identified on Schedule A annexed hereto and 
expressly made a part hereof together with all of Pledgor’s rights title and interest in and to all 
documents, instruments and agreements entered into in connection with the transactions 
contemplated by such promissory notes and all attendant liens, rights, claims, title assignments 
and interests (including security interests) pertaining to or arising therefrom (the “Note 
Collateral”); 

(b) the shares of stock set forth on Schedule B annexed hereto and expressly 
made a part hereof (the “Stock Collateral”), the certificates representing the Pledged Stock and 
all dividends, cash, instruments and other property or proceeds from time to time received, 
receivable or otherwise distributed in respect of or in exchange for any or all of the Pledged 
Stock; 

(c) all common stock, or securities convertible into such common stock, of a 
publicly traded corporation or similar business entity from time to time identified by Pledgor to 
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Agent as collateral security for the Obligations, provided that such common stock or securities 
(i) are traded on a recognized market and (ii) has a readily ascertainable market value (or such 
value may be calculated with reference to any other publicly traded security convertible into such 
common stock) (the “Additional Collateral” and, together with the Stock Collateral, the “Pledged 
Stock”), the certificates representing the Additional Collateral and all dividends, cash, 
instruments and other property or proceeds from time to time received, receivable or otherwise 
distributed in respect of or in exchange for any or all of the Additional Collateral; 

(d) all dividends, cash, instruments and other property or proceeds from time 
to time received, receivable or otherwise distributed in respect of or in exchange for any or all of 
Pledged Stock; 

(e) all options and rights, whether as an addition to, in substitution of or in 
exchange for any shares of any Pledged Stock and all dividends, cash, instruments and other 
property or proceeds from time to time received, receivable or otherwise distributed in respect of 
or in exchange for any or all such options and rights; and 

(f) all Proceeds (as defined in Section 9-102(a)(64) of the UCC), of any and 
all of the foregoing. 

All terms used in this Agreement with respect to the Collateral which are not defined 
herein or in the Purchase Agreement shall have the meanings set forth in the UCC.  For purposes 
hereof, the term “UCC” means the Uniform Commercial Code as the same may, from time to 
time, be in effect in the State of New York; provided, that in the event that, by reason of 
mandatory provisions of law, any or all of the attachment, perfection or priority of, or remedies 
with respect to, Agent’s security interest in any Collateral is governed by the Uniform 
Commercial Code as in effect in a jurisdiction other than the State of New York, the term “UCC” 
shall mean the Uniform Commercial Code as in effect in such other jurisdiction for purposes of 
the provisions of this Agreement relating to such attachment, perfection, priority or remedies and 
for purposes of definitions related to such provisions; provided further that to the extent that the 
UCC is used to define any term herein and such term is defined differently in different Articles 
or Divisions of the UCC, the definition of such term contained in Article or Division 9 of the 
UCC shall govern. 

3. Security for Obligations.  The security interest created hereby in the Collateral 
constitutes continuing collateral security for the Obligations. 

4. Procedures.  All certificates representing or evidencing the Pledged Stock shall be 
delivered to and held by COR Clearing LLC (“Securities Intermediary”) on behalf of Agent 
pursuant to that certain Control Agreement dated as of the date hereof (as amended, restated, 
supplemented or otherwise modified from time to time, the “Control Agreement”) among the 
Pledgor, Agent and Securities Intermediary.  The Pledgor hereby authorizes each issuer of the 
Pledged Stock (each, an “Issuer”) upon demand by the Agent to deliver any certificates, 
instruments or other distributions issued in connection with the Collateral directly to the Agent, 
in each case to be held by the Agent subject to the terms hereof, provided that Agent shall not 
make such demand if an Event of Default (as defined below) does not exist.  With respect to 
Collateral which is in the form of an Uncertificated Security (as defined in Section 8-102(a)(18) 
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of the UCC) credited on the books of a Clearing Corporation (as defined in Section 8-102(a)(5) 
of the UCC) or Securities Intermediary (as defined in Section 8-102(14) of the UCC) (including 
The Depository Trust Company), the Pledgor shall promptly notify the Agent thereof and shall 
promptly take (x) all actions required (i) to comply with the applicable rules of such Clearing 
Corporation or Securities Intermediary and (ii) to perfect the security interest of the Agent under 
applicable law (including, in any event, under Sections 9-314(a) and (c), 9-106 and 8-106(d) of 
the UCC) and (y) such other actions as the Agent deems necessary or desirable to effect the 
foregoing.  Upon the occurrence and during the continuance of an Event of Default (as defined 
below), the Agent shall have the right, during such time in its discretion and without notice to the 
Pledgor, to transfer to or to register in the name of the Agent or any of its nominees any or all of 
the Pledged Stock and any other Collateral.  In addition, the Agent shall have the right at such 
time to exchange certificates or instruments representing or evidencing Pledged Stock for 
certificates or instruments of smaller or larger denominations.  With respect to the Note 
Collateral, Assignor hereby specifically authorizes and directs the maker of the Note Collateral 
upon notice to such maker by Agent to make all payments due under or arising in connection 
with the Note Collateral directly to Agent and hereby irrevocably authorizes and empowers 
Agent (a) to ask, demand, receive, receipt and give acquittance for any and all amounts which 
may be or become due or payable, or remain unpaid at any time and times to Pledgor by the 
maker under and in connection with the Note Collateral, (b) to endorse any checks, drafts or 
other orders for the payment of money payable to Pledgor in payment thereof, and (c) in Agent’s 
discretion to file any claims or take any action or institute any proceeding, either in its own name 
or in the name of Pledgor or otherwise, which Agent may deem necessary or advisable to 
effectuate the foregoing, provided, however, that Agent shall not give any such notice to any 
maker if an Event of Default does not exist.  It is expressly understood and agreed, however, that 
Agent shall not be required or obligated in any manner to make any demand or to make any 
inquiry as to the nature or sufficiency of any payment received by it, or to present or file any 
claim or take any other action to collect or enforce the payment of any amounts which may have 
been assigned to Agent or to which Agent may be entitled hereunder at any time or times.  In the 
event Pledgor declines to exercise any rights in respect of any Note Collateral, Agent shall have 
the right to enforce any and all such rights of Pledgor. 

5. Representations and Warranties of the Pledgor.  The Pledgor represents and 
warrants to the Creditor Parties (which representations and warranties shall be deemed to 
continue to be made until all of the Obligations have been paid in full and each Related 
Agreement and each agreement and instrument entered into in connection therewith has been 
terminated) that: 

(a) the execution, delivery and performance by the Pledgor of this Agreement 
and the pledge of the Collateral hereunder do not and will not result in any violation of any 
material agreement, indenture, instrument, license, judgment, decree, order, law, statute, 
ordinance or other governmental rule or regulation applicable to the Pledgor; 

(b) this Agreement constitutes the legal, valid, and binding obligation of the 
Pledgor enforceable against the Pledgor in accordance with its terms, except (i) as limited by 
general equitable principles and applicable bankruptcy, insolvency, reorganization, moratorium 
and other laws of general application affecting enforcement of creditors’ rights generally, (ii) as 
limited by laws relating to the availability of specific performance, injunctive relief or other 
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equitable remedies, and (iii) insofar as indemnification and contribution provisions may be 
limited by applicable law; 

(c) Pledgor has not received written notice that any shares of Pledged Stock 
were not duly authorized or validly issued or were not fully paid and nonassessable; 

(d) no consent or approval of any person, corporation, governmental body, 
regulatory authority or other entity, is or will be necessary for (i) the execution, delivery and 
performance of this Agreement, except for such consents and approvals that have been obtained 
and are in full force and effect, (ii) the exercise by the Agent of any rights with respect to the 
Collateral or (iii) the pledge and assignment of, and the grant of a security interest in, the 
Collateral hereunder; 

(e) there are no pending or, to the best of Pledgor’s knowledge, threatened 
actions or proceedings before any court, judicial body, administrative agency or arbitrator which 
may materially adversely affect the Collateral; 

(f) the Pledgor has the requisite power and authority to enter into this 
Agreement and to pledge and assign the Collateral to the Agent in accordance with the terms of 
this Agreement; 

(g) the Pledgor owns each item of the Collateral and, except for the pledge 
and security interest granted to Agent hereunder, the Collateral shall be, immediately following 
the closing of the transactions contemplated by the Related Agreements, free and clear of any 
other security interest, mortgage, pledge, claim, lien, charge, hypothecation, assignment, offset 
or encumbrance whatsoever (collectively, “Liens”); 

(d) Pledgor has not received written notice that there are any restrictions on 
the transfer of the Pledged Stock contained in the certificate of incorporation or by laws (or 
equivalent organizational documents) of any Issuer or otherwise which have not otherwise been 
waived by the necessary parties; 

(h) Pledgor has not received written notice that any of the Note Collateral or 
the Pledged Stock has been issued or transferred in violation of the securities registration, 
securities disclosure or similar laws of any jurisdiction to which such issuance or transfer may be 
subject; 

(i) this Agreement is effective to grant to Agent, for the benefit of the 
Investors, a valid security interest in all right, title and interest of the Pledgor in the Collateral;  

(j) upon the effectiveness of the Control Agreement, “control” (as defined in 
Section 8-106 of the UCC) has been obtained by the Agent over all of Collateral consisting of 
Securities and Securities Entitlements with respect to which such “control” may be obtained 
pursuant to Section 8-106 of the UCC; and 

(k) the Required Collateral Certificate (as hereafter defined) delivered by 
Pledgor to the Agent on the date hereof is true and correct as of the date hereof. 
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6. Covenants.  The Pledgor covenants that, until the Obligations shall be satisfied in 
full and the Purchase Agreement and each Related Agreement are terminated: 

(a) The Pledgor will not sell, assign, transfer, convey or otherwise dispose of 
its rights in or to the Collateral or any interest therein; nor will the Pledgor create, incur or permit 
to exist any Lien whatsoever with respect to any of the Collateral or the proceeds thereof other 
than that created hereby.  Notwithstanding the foregoing, the Pledgor shall be permitted to sell, 
assign, transfer, convey or otherwise dispose of any Collateral if (i) immediately after giving 
effect thereto, the sum of (1) fifty percent (50%) of the sum of (x) the outstanding principal 
amount of the promissory notes representing the Note Collateral plus (y) the market value of the 
Pledged Stock, based on the average of the last sale price of the Pledged Stock during the five (5) 
consecutive trading days immediately preceding the date of such sale, assignment, transfer, 
conveyance or disposition plus (2) one hundred percent (100%) of the cash and free credit 
balances in the account maintained by the Pledgor with the Securities Intermediary and subject to 
the Control Agreement equals or exceeds the outstanding principal amount of the Notes (the 
“Required Collateral Coverage”) and (ii) the Pledgor delivers to Agent a certificate of an 
authorized officer certifying that no Event of Default exists and compliance with the Required 
Collateral Coverage (each, a “Required Collateral Certificate”). 

(b) The Pledgor will, at its expense, defend Agent’s right, title and security 
interest in and to the Collateral against the claims of any other party. 

(c) The Pledgor shall at any time, and from time to time, upon the written 
request of Agent, execute and deliver such further documents and do such further acts and things 
as Agent may reasonably request in order to effectuate the purposes of this Agreement including, 
but without limitation, delivering to Agent, upon the occurrence of an Event of Default, 
irrevocable proxies in respect of the Collateral in form satisfactory to Agent.  Until receipt 
thereof, upon an Event of Default that has occurred and is continuing, this Agreement shall 
constitute Pledgor’s proxy to Agent or its nominee to vote all shares of Collateral then registered 
in each Pledgor’s name. 

(d) The Pledgor will not consent to or approve (each, a “Vote”) the issuance 
of (i) any additional shares of any class of capital stock or other equity interests of any Issuer or 
(ii) any securities convertible, either voluntarily by the holder thereof or automatically upon the 
occurrence or nonoccurrence of any event or condition, into, or any securities exchangeable for, 
any such shares, unless, in each such case, immediately prior to and immediately following any 
such Vote, the Pledgor shall be in compliance with the Required Collateral Coverage. 

(d) Without first obtaining the written consent of Agent, Pledgor shall not (i) 
amend or modify any Note Collateral or (ii) agree to or suffer any amendment, extension, 
renewal, release, acceptance, forbearance, modification or waiver with respect to any rights 
arising under any such Note Collateral. 

7. Voting Rights and Dividends.  In addition to the Agent’s rights and remedies set 
forth in Section 8, in case an Event of Default shall have occurred and be continuing, the Agent 
shall (i) be entitled to vote the Collateral, (ii) be entitled to give consents, waivers and 
ratifications in respect of the Collateral (the Pledgor hereby irrevocably constituting and 
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appointing the Agent, with full power of substitution, the proxy and attorney-in-fact of the 
Pledgor for such purposes) and (iii) be entitled to collect and receive for its own use cash 
dividends paid on the Collateral.  The Pledgor shall not be permitted to exercise or refrain from 
exercising any voting rights or other powers if, in the reasonable judgment of the Agent, such 
action would have a material adverse effect on the value of the Collateral or any part thereof; 
and, provided, further, that the Pledgor shall give at least five (5) days’ written notice of the 
manner in which the Pledgor intends to exercise, or the reasons for refraining from exercising, 
any voting rights or other powers other than with respect to any election of directors and voting 
with respect to any incidental matters.  Following the occurrence of an Event of Default, all 
dividends and all other distributions in respect of any of the Collateral, shall be delivered to the 
Agent to hold as Collateral and shall, if received by the Pledgor, be received in trust for the 
benefit of the Agent, be segregated from the other property or funds of any other Person, and be 
forthwith delivered to the Agent as Collateral in the same form as so received (with any 
necessary endorsement). 

8. Event of Default.  An “Event of Default” under this Agreement shall occur upon 
the happening of any of the following events: 

(a) An “Event of Default” under any Related Agreement shall have occurred 
and be continuing beyond any applicable cure period; or 

(b) Any portion of the Collateral is subjected to a levy of execution, 
attachment, distraint or other judicial process or any portion of the Collateral is the subject of a 
claim (other than by the Agent) of a Lien or other right or interest in or to the Collateral and such 
levy or claim shall not be cured, disputed or stayed within a period of fifteen (15) business days 
after the occurrence thereof. 

9. Remedies.  In case an Event of Default shall have occurred and is continuing, the 
Agent may: 

(a) Transfer any or all of the Collateral into its name, or into the name of its 
nominee or nominees; 

(b) Exercise all rights with respect to the Collateral including, without 
limitation, all rights of conversion, exchange, subscription or any other rights, privileges or 
options pertaining to any Collateral as if it were the absolute owner thereof, including, but 
without limitation, the right to exchange, at its discretion, any or all of the Collateral upon the 
merger, consolidation, reorganization, recapitalization or other readjustment of any Issuer 
thereof, or upon the exercise by such Issuer of any right, privilege or option pertaining to any of 
the Collateral, and, in connection therewith, to deposit and deliver any and all of the Collateral 
with any committee, depository, transfer agent, registrar or other designated agent upon such 
terms and conditions as it may determine, all without liability except to account for property 
actually received by it; and 

(c) Subject to any requirement of applicable law, sell, assign and deliver the 
whole or, from time to time, any part of the Collateral at the time held by the Agent, at any 
private sale or at public auction, with or without demand, advertisement or notice of the time or 
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place of sale or adjournment thereof or otherwise (all of which are hereby waived, except such 
notice as is required by applicable law and cannot be waived), for cash or credit or for other 
property for immediate or future delivery, and for such price or prices and on such terms as the 
Agent in its sole discretion may determine, or as may be required by applicable law. 

The Pledgor hereby waives and releases any and all right or equity of redemption, 
whether before or after sale hereunder.  At any such sale, unless prohibited by applicable law, the 
Agent may bid for and purchase the whole or any part of the Collateral so sold free from any 
such right or equity of redemption.  All moneys received by the Agent hereunder, whether upon 
sale of the Collateral or any part thereof or otherwise, shall be held by the Agent and applied by 
it as provided in Section 11.  No failure or delay on the part of the Agent in exercising any rights 
hereunder shall operate as a waiver of any such rights nor shall any single or partial exercise of 
any such rights preclude any other or future exercise thereof or the exercise of any other rights 
hereunder.  The Agent shall have no duty as to the collection or protection of the Collateral or 
any income thereon nor any duty as to preservation of any rights pertaining thereto, except to 
apply the funds in accordance with the requirements of Section 11.  The Agent may exercise its 
rights with respect to property held hereunder without resort to other security for or sources of 
reimbursement for the Obligations.  In addition to the foregoing, Agent shall have all of the 
rights, remedies and privileges of a secured party under the UCC regardless of the jurisdiction in 
which enforcement hereof is sought. 

10. Private Sale.  The Pledgor recognizes that the Agent may be unable to effect (or to 
do so only after delay which would adversely affect the value that might be realized from the 
Collateral) a public sale of all or part of the Collateral by reason of certain prohibitions contained 
in the Securities Act, and may be compelled to resort to one or more private sales to a restricted 
group of purchasers who will be obliged to agree, among other things, to acquire such Collateral 
for their own account, for investment and not with a view to the distribution or resale thereof.  
The Pledgor agrees that any such private sale may be at prices and on terms less favorable to the 
seller than if sold at public sales and that a private sale shall not be deemed to have been made in 
manner that is not commercially reasonable solely because such sale was a private sale.  The 
Pledgor agrees that the Agent has no obligation to delay sale of any Collateral for the period of 
time necessary to permit any Issuer to register the Collateral for public sale under the Securities 
Act. 

11. Proceeds of Sale.  The proceeds of any collection, recovery, receipt, 
appropriation, realization or sale of the Collateral shall be applied by the Agent as follows: 

(a) First, to the payment of all costs, reasonable expenses and charges of the 
Agent and to the reimbursement of the Agent for the prior payment of such costs, reasonable 
expenses and charges incurred in connection with the care and safekeeping of the Collateral 
(including, without limitation, the reasonable expenses of any sale or any other disposition of any 
of the Collateral), attorneys’ fees and reasonable expenses, court costs, any other fees or 
expenses incurred or expenditures or advances made by Agent in the protection, enforcement or 
exercise of its rights, powers or remedies hereunder; 

(b) Second, to the payment of the Obligations, in whole or in part, in such 
order as the Agent may elect, whether or not such Obligations are then due; 
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(c) Third, to such persons, firms, corporations or other entities as required by 
applicable law including, without limitation, Section 9-615(a)(3) of the UCC; and 

(d) Fourth, to the extent of any surplus to the Pledgor or as a court of 
competent jurisdiction may direct. 

In the event that the proceeds of any collection, recovery, receipt, appropriation, 
realization or sale are insufficient to satisfy the Obligations, the Pledgor shall be liable for the 
deficiency plus the costs and fees of any attorneys employed by Agent to collect such deficiency. 

12. Waiver of Marshaling.  The Pledgor hereby waives any right to compel any 
marshaling of any of the Collateral. 

13. No Waiver.  Any and all of the Agent’s rights with respect to the Liens granted 
under this Agreement shall continue unimpaired, and Pledgor shall be and remain obligated in 
accordance with the terms hereof, notwithstanding (a) the bankruptcy, insolvency or 
reorganization of the Pledgor, (b) the release or substitution of any item of the Collateral at any 
time, or of any rights or interests therein, or (c) any delay, extension of time, renewal, 
compromise or other indulgence granted by the Agent in reference to any of the Obligations.  
The Pledgor hereby waives all notice of any such delay, extension, release, substitution, renewal, 
compromise or other indulgence, and hereby consents to be bound hereby as fully and effectively 
as if the Pledgor had expressly agreed thereto in advance.  No delay or extension of time by the 
Agent in exercising any power of sale, option or other right or remedy hereunder, and no failure 
by the Agent to give notice or make demand, shall constitute a waiver thereof, or limit, impair or 
prejudice the Agent’s right to take any action against the Pledgor or to exercise any other power 
of sale, option or any other right or remedy. 

14. Expenses.  The Collateral shall secure, and the Pledgor shall pay to Agent on 
demand, from time to time, all reasonable costs and expenses, (including but not limited to, 
reasonable attorneys’ fees and costs, taxes, and all transfer, recording, filing and other charges) 
of, or incidental to, the custody, care, transfer, administration of the Collateral or any other 
collateral, or in any way relating to the enforcement, protection or preservation of the rights or 
remedies of the Agent under this Agreement or with respect to any of the Obligations. 

15. The Agent Appointed Attorney-In-Fact and Performance by the Agent.  Upon the 
occurrence of an Event of Default, the Pledgor hereby irrevocably constitutes and appoints the 
Agent as the Pledgor’s true and lawful attorney-in-fact, with full power of substitution, to 
execute, acknowledge and deliver any instruments and to do in the Pledgor’s name, place and 
stead, all such acts, things and deeds for and on behalf of and in the name of the Pledgor, which 
the Pledgor could or might do or which the Agent may deem necessary, desirable or convenient 
to accomplish the purposes of this Agreement, including, without limitation, to execute such 
instruments of assignment or transfer or orders and to register, convey or otherwise transfer title 
to the Collateral into the Agent’s name.  The Pledgor declares this power of attorney to be 
coupled with an interest and irrevocable.  If the Pledgor fails to perform any agreement herein 
contained, the Agent may itself perform or cause performance thereof, and any costs and 
expenses of the Agent incurred in connection therewith shall be paid by the Pledgor as provided 
in Section 14. 
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16. Waivers.  The parties hereto desires that their disputes be resolved by a judge 
applying such applicable laws.  Therefore, to achieve the best combination of the benefits of the 
judicial system and of arbitration, the parties hereto waive all rights to trial by jury in any action, 
suit, or proceeding brought to resolve any dispute, whether arising in contract, tort, or otherwise 
between any Creditor Party and/or Pledgor arising out of, connected with, related or incidental to 
the relationship established between then in connection with this Agreement, any other document 
or the transactions related hereto or thereto. 

17. Recapture.  Notwithstanding anything to the contrary in this Agreement, if any 
Creditor Party receives any payment or payments on account of the Obligations, which payment 
or payments or any part thereof are subsequently invalidated, declared to be fraudulent or 
preferential, set aside and/or required to be repaid to a trustee, receiver, or any other party under 
the United States Bankruptcy Code, as amended, or any other federal or state bankruptcy, 
reorganization, moratorium or insolvency law relating to or affecting the enforcement of 
creditors’ rights generally, common law or equitable doctrine, then to the extent of any sum not 
finally retained by such Creditor Party, the Pledgor’s obligations to such Creditor Party shall be 
reinstated and this Agreement shall remain in full force and effect (or be reinstated) until 
payment shall have been made to Agent on behalf of such Creditor Party, which payment shall 
be due on demand. 

18. Captions.  All captions in this Agreement are included herein for convenience of 
reference only and shall not constitute part of this Agreement for any other purpose. 

19. Miscellaneous. 

(a) This Agreement constitutes the entire and final agreement among the 
parties with respect to the subject matter hereof and may not be changed, terminated or otherwise 
varied except by a writing duly executed by the parties hereto. 

(b) No waiver of any term or condition of this Agreement, whether by delay, 
omission or otherwise, shall be effective unless in writing and signed by the party sought to be 
charged, and then such waiver shall be effective only in the specific instance and for the purpose 
for which given. 

(c) In the event that any provision of this Agreement or the application thereof 
to the Pledgor or any circumstance in any jurisdiction governing this Agreement shall, to any 
extent, be invalid or unenforceable under any applicable statute, regulation, or rule of law, such 
provision shall be deemed inoperative to the extent that it may conflict therewith and shall be 
deemed modified to conform to such statute, regulation or rule of law, and the remainder of this 
Agreement and the application of any such invalid or unenforceable provision to parties, 
jurisdictions, or circumstances other than to whom or to which it is held invalid or unenforceable 
shall not be affected thereby, nor shall same affect the validity or enforceability of any other 
provision of this Agreement. 

(d) This Agreement shall be binding upon the Pledgor, and the Pledgor’s 
successors and assigns, and shall inure to the benefit of the Agent and its successors and assigns. 
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(e) Any notice or other communication required or permitted pursuant to this 
Agreement shall be given in accordance with the Note. 

(f) THIS AGREEMENT AND THE OTHER DOCUMENTS SHALL BE 
GOVERNED BY AND CONSTRUED AND ENFORCED IN ACCORDANCE WITH THE 
LAWS OF THE STATE OF NEW YORK APPLICABLE TO CONTRACTS MADE AND 
PERFORMED IN SUCH STATE, WITHOUT REGARD TO PRINCIPLES OF CONFLICTS 
OF LAW. 

(g) EACH OF THE PLEDGOR AND AGENT HEREBY CONSENTS AND 
AGREES THAT THE STATE OR FEDERAL COURTS LOCATED IN THE COUNTY OF 
NEW YORK, STATE OF NEW YORK SHALL HAVE EXCLUSIVE JURISDICTION TO 
HEAR AND DETERMINE ANY CLAIMS OR DISPUTES BETWEEN THE PLEDGOR, ON 
THE ONE HAND, AND THE AGENT, ON THE OTHER HAND, PERTAINING TO THIS 
AGREEMENT OR ANY OF THE OTHER RELATED AGREEMENTS OR TO ANY 
MATTER ARISING OUT OF OR RELATED TO THIS AGREEMENT OR ANY OF THE 
OTHER RELATED AGREEMENTS, PROVIDED, THAT EACH OF THE PLEDGOR AND 
AGENT ACKNOWLEDGES THAT ANY APPEALS FROM THOSE COURTS MAY HAVE 
TO BE HEARD BY A COURT LOCATED OUTSIDE OF THE COUNTY OF NEW YORK, 
STATE OF NEW YORK; AND FURTHER PROVIDED, THAT NOTHING IN THIS 
AGREEMENT SHALL BE DEEMED OR OPERATE TO PRECLUDE THE AGENT FROM 
BRINGING SUIT OR TAKING OTHER LEGAL ACTION IN ANY OTHER JURISDICTION 
TO COLLECT THE INDEBTEDNESS, TO REALIZE ON THE COLLATERAL OR ANY 
OTHER SECURITY FOR THE INDEBTEDNESS, OR TO ENFORCE A JUDGMENT OR 
OTHER COURT ORDER IN FAVOR OF THE AGENT.  EACH OF THE PLEDGOR AND 
AGENT EXPRESSLY SUBMITS AND CONSENTS IN ADVANCE TO SUCH 
JURISDICTION IN ANY ACTION OR SUIT COMMENCED IN ANY SUCH COURT, AND 
EACH OF THE PLEDGOR AND AGENT HEREBY WAIVES ANY OBJECTION WHICH IT 
MAY HAVE BASED UPON LACK OF PERSONAL JURISDICTION, IMPROPER VENUE 
OR FORUM NON CONVENIENS.  EACH OF THE PLEDGOR AND AGENT HEREBY 
WAIVES PERSONAL SERVICE OF THE SUMMONS, COMPLAINT AND OTHER 
PROCESS ISSUED IN ANY SUCH ACTION OR SUIT AND AGREES THAT SERVICE OF 
SUCH SUMMONS, COMPLAINT AND OTHER PROCESS MAY BE MADE BY 
REGISTERED OR CERTIFIED MAIL ADDRESSED TO THE PLEDGOR OR AGENT, AS 
APPLICABLE, AT THE ADDRESS SET FORTH IN THE NOTE AND THAT SERVICE SO 
MADE SHALL BE DEEMED COMPLETED UPON THE EARLIER OF THE PLEDGOR’S 
OR AGENT’S, AS APPLICABLE, ACTUAL RECEIPT THEREOF OR THREE (3) DAYS 
AFTER DEPOSIT IN THE U.S. MAILS, PROPER POSTAGE PREPAID. 

(h) This Agreement may be executed in one or more counterparts, each of 
which shall be deemed an original and all of which when taken together shall constitute one and 
the same agreement.  Any signature delivered by a party by facsimile or electronic transmission 
shall be deemed an original signature hereto. 

[Remainder of Page Intentionally Left Blank] 
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Authorized Signatory
Daniel Saks
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SCHEDULE A to the Pledge Agreement 

Promissory Notes 

1. Senior Secured Convertible Promissory Note dated December 10, 2008 in the 
original principal amount of $5,600,000 made by Implant Sciences corporation (“Implant”) in 
favor of DMRJ Group, LLC. 
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SCHEDULE B to the Pledge Agreement 

Pledged Stock 

Pledgor Issuer 
Class of 
Stock 

Stock Certificate 
Number 

Par 
Value 

Number of 
Shares 

Montsant Partners 
LLC 

Navidea 
Biopharmaceuticals, 
Inc. 

Series B 
Convertible 
Preferred 
Stock 

P-022 $.001 2,864 

Montsant Partners 
LLC 

Vistagen 
Therapeutics, Inc. 

Series A 
Convertible 
Preferred 
Stock 

  500,000 

 

Montsant Partners 
LLC 

Vistagen 
Therapeutics, Inc. 

Common 
Stock 

  150,000 

Montsant Partners 
LLC 

Vistagen 
Therapeutics, Inc. 

Series B 
Convertible 
Preferred 
Stock 

 $.001 490,000 
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THIS SECURITY IIAS NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF
1933, AS AMENDED (TlrE "SECURITIES ACT"), ANy STATE SECURITIES LAWS, OR
THE SECUzuTIES LAWS OF ANY OTHER JURISDICTION. NEITHER THIS SECURITY
NOR ANY INTEREST OR PARTICIPATION HEREiN MAY BE REOFFERED, SOLD,
ASSIGNED, TRANSFERRED, PLEDGED, ENCUMBERED OR OTHER.WISE DISPOSED
OF IN THE ABSENCE OF SUCH REGISTRATION OR UNLESS SUCH TRANSACTION IS
EXEMPT FROM, OR NOT SI.IBJECT TO, THE REGISTRATION REQUIREMENTS OF
TFIE SECURITIES ACT. THE HOLDER OF THIS SECUzuTY, BY ITS ACCEPTANCE
HEREOF (1) REPRESENTS THAT IT IS A QUALIFIED INSTITUTIONAL BUYERN ! (AS
DEFINED IN RULE 144A LTNDER THE SECURITIES ACT ("RULE 144A'')) THAT IS
ACQUIRING THE NOTES FOR ITS OWN ACCOUNT OR FOR THE ACCOLTNT OF
ANOTHER SUCH QUALIFIED INSTITUTIONAL BI-TYER, AND (2) AGREES TO OFFER,
SELL OR OTHERW]SE TRANSFER SUCH SECURITY, PRIOR TO THE EXPIRATION OF
THE APPLICABLE HOLDING PERIOD W]TH RESPECT TO RESTRICTED SECURITiES
SET FORTH IN RTILE 144 UNDER TIIE SECURITIES ACT ONLY (A) TO THE ISSUER
OR ANY SUBSIDIARY THEREOF, (B) FOR SO LONG AS THE SECURITIES ARE
ELIGIBLE FOR RESAIE PLIRSUANT TO RULE T44A, TO A PERSON IT REASONABLY
BELIEVES IS A QUALIFIED INSTITUTIONAL BI.IYER THAT PURCHASES FOR ITS
OWN ACCOUNT OR FOR THE ACCOLINT OF A QUALIFIED INSTITUTIONAL BTIYER
TO WHICH NOTICE iS GIVEN THAT THE TRANSFER IS BEING MADE IN RELIANCE
oN RULE 144A, OR (C) PURSUANT TO ANOTHER AVATLABLE EXEMPTION FROM
THE REGISTRATION REQUIREMENTS OF THE SECI.JRITIES ACT, IN EACH CASE,
STIBJECT TO THE ISSI.'ER'S AND THE TRUSTEE'S OR REGISTRAR'S, AS
APPLICABLE, RIGHT PRIOR TO ANY SUCH OFFER, SALE OR TRANSFER PLIRSUANT
TO CLAUSE (C), TO REQUIRE THE DELIVERY OF AN OPINION OF COUNSEL,
CERTIFICATIONS AND/OR OTHER INFORMATION SATISFACTORY TO EACH OF
THEM, AND IN EACH OF THE FOREGOING CASES, A CERTIFICATE OF TRANSFER IN
TIIE FORM APPEARING ON THE OTHER SIDE OF THIS SECUzuTY IS COMPLETED
AND DELIVERED BY THE TRANSFEROR TO THE TRUSTEE OR REGISTRAR.

THE ISSUER HAS TIIE RIGHT, LINDER THE INDENTIIRE, TO COMPEL
ANY BENEFICIAL OWNER OF AN INTEREST IN A SECURITY (OR ANY INTEREST
THEREII.D TO PROVIDE PROOF THAT IT IS A QUALIFIED INSTITUTIONAL BITYER
AT ANY TME. IF THE ISSTIER AND/OR TI{E TRUSTEE ARE NOT SATISFIED WITH
THE PROOF PROVIDED, THE ISSUER MAY REQUIRE, BY NOTICE TO SUCH
BENEFICIAL OWNER, THAT SUCH BENEFICIAL OWNER SELL ALL OF ITS zuGHTS,
TITLE AND INTEREST TO SUCH NOTE (OR INTEREST THEREIND TO A PERSON THAT
IS A QUAIIFIED INSTITUTIONAL BI-ITER AND A QUALIFIED PURCHASER, WITH
SUCH SALE TO BE EFFECTED WITHIN 30 DAYS AFTER NOTICE OF SUCH SALE
REQUIREMENT IS GIVEN. IF SUCH BENEFICIAL OWNER FAILS TO EFFECT THE
TRANSFER REQUIRED WITHIN SUCH 3O-DAY PERIOD, (X) UPON DIRECTiON FROM
TFTE ISSUER, THE TRUSTEE UNDER THE INDENTURE, ON BEIIALF OF THE ISSUER
AND AT THE ISSUER'S EXPENSE, SHALL CAUSE SUCH BENEFICIAL OWNER'S
INTEREST IN SUCH NOTE TO BE TRANSFERRED IN A COMMERCIALLY
REASONABLE SATE ARRANGED BY THE ISSUER (CONDUCTED BY THE TRUSTEE
I_INDER THE INDENTURE IN ACCORDANCE WrrH SECTTON 9-6i0(B) OF TFIE
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LINIFORM COMMERCIAL CODE AS IN EFFECT IN THE STATE OF NEW YORK AS
APPLIED TO SECURITIES THAT ARE SOLD ON A RECOGNIZED MARKET OR THAT
MAY DECLINE SPEEDILY IN VALUE) TO A PERSON TO WHOM SUCH NOTE (OR
INTEREST THEREIN) MAY BE TRANSFERRED IN ACCORDANCE WITH THE
TRANSFER RESTRICTIONS SET FORTH IN THE INDENTURE AND (Y) PENDING
SUCH TRANSFER, NO FURTHER PAYMENTS WILL BE MADE IN RESPECT OF SUCH
NOTE HELD BY SUCH BENEFICIAL OWNER.

TIIE INITIAL PTIRCHASER AND EACH SUBSEQUENT'TRANSFEREE OF
THIS SECURITY OR ANY BENEFICIAL INTERESTS HEREIN WILL BE DEEMED TO
REPRESENT THAT IT AGREES TO COMPLY W]TH THE TRANSFER RESTRICTIONS
AND MINIMUM DENOMINATION TERMS SET FORTH HEREIN AND WILL NOT
TRANSFER THE NOTES OR ANY BENEFICIAL INTERESTS HEREIN EXCEPT TO A
TRANSFEREE WHO CAN MAK-E THE SAME REPRESENTATIONS AND AGREEMENTS,
INCLUDING AS TO MINIMUM DENOMINATIONS, ON BEHALF OF ITSELF AND EACH
ACCOUNT FOR WHICH IT IS PURCHASING. TO THE FULLEST EXTENT PERMITTED
BY LAW, ANY TRANSFER OF THE NOTES, OR BENEFICIAL INTEREST IN THE
NOTES, IN VIOLATION OF THE FOREGOING WILL BE OF NO FORCE AND EFFECT
AND W]LL BE NI.ILL AND VOID AB INITIO AND WILL NOT OPERATE TO TRANSFER
ANY RIGHTS, NOTWITHSTANDING ANY INSTRUCTIONS TO THE CONTRARY TO
THE ISSUER.

No.002 $19,000,000

i2o% Second Priority Senior Secured Notes due September 18, 2019

CUSIP No. 66706C AA9
ISIN No. l44A: US66706CAA99

Northstar GOM Holdings Group LLC, a Delaware limited liability company (the
"CompAqy"), promises to pay to BRE WNIC 2013 LTC Primary, or registered assigns, the
principal sum of nineteen million dollars ($19,000,000) on September 18, 2019.

Interest Payment Dates: April I and October 1 of each year, beginning April 1,
20t5

RecordDates: March 15 and September 15 of each year.

Additional provisions of this Note are set forth on the other side of this Note.

IN WITNESS WHEREOF, the Company has caused this instrument to be duly executed.

By
Name: Daniel Small
Title: Vice President

M GROUP LLC
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/./
Dared: 7/S16
TRUSTEE'S CERTIFICATE OF
AUTHENTICATION

U.S. BANK NATIONAL ASSOCIATION,
as Trustee, certifies that this is one of the
Notes referred to in the Indenture.

By
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NOTATION OF'GUARANTEE

For value received, each Guarantor (which term includes any $ccessor Person under the

lndenture (as defined below)) agrees, subject to the provisions in the Indenture dated as of
September 18,2014 (the"Indenture") amorg Nortbstar GOM Holdings Group LLC, aDelaware
limited liability company, the Guaraotors party thereto and U.S. Bank National Association, as

trustee (in such capacity, the"Trustee") and as collateral agent: (a) that the undersigned, jointly
and severally with the other Guarantors, fully, irrevocably, absolutely, and unconditionally
guarantees to each Holder of Notes and the Trustee the prompt and complete payment and

performance when due, and no matter how the same shall become due, of all Guaranteed

Obligations subject to any limitation set forth theretn; (b) that each reference in the Indenture to a

"Guarantor" shall also mean and be a reference to the undersigned; (c) that the obligations of the

Guarantors to the Holders of Notes and to the Trustee pursuant to the Indenture are expressly set

forth in Article 11 of the lndenture, and reference is hereby made to the Indenture for the precise

terms ofthe Guarantee; (d) to be bound by such provisions; and (e) authorizes and directs the

Trustee, on behalf of such Holder, to take such action as may be necessary or appropriate to

effectuate such provisions.

NEW YORK LAW TO GOVERN. T}IE INTERNAT LAW OF TI{E STATE OF NEW YORK

SHALL GOVERN AND BE USED TO CONSTRUE THIS NOTATION OF GUARAI{TEE.

Capitalized terms used but not defined herein have the meanings given to them in the Indenture.

NORTHSTAR OFFSHORE GROUP, LLC

Name: S. G
Title:
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12% Second Priority Senior Secured Notes due September 18, 20i9

Capitalized terms used herein have the meanings assigned to them in the
Indenture referred to below unless otherwise indicated.

1. Interest

Northstar GOM Holdings Group LLC, Delaware limited liability company (the
"bpany"), promises to pay interest on the principal amount of this Note at the rate per annum
shown above. The Company shali pay interest sgmiannually on October i and April I of each

year, commencing April 1, 2015. Interest on the Notes shall accrue from the most recent date to
which interest has been paid or duly provided for or, if no interest has been paid or duly provided
for, from September 18,2014 until the principal hereof is due. Interest shall be computed on the
basis of a 360-day year of twelve 30-day months. The Company shall pay interest on overdue
principal at the rate borne by the Notes, and it shall pay interest on overdue installments of
interest at the same rate to the extent lawful.

2. Method of Payment

The Company shall pay interest on the Notes (except defaulted interest) to the

Persons who are registered Holders at the close of business on the September 15 or March 15

(whether or not a Business Day) next preceding the interest payment date even if Notes are

canceled after the record date and on or before the interest payment date. The Holders must
surrender Notes to a Paying Agent to collect principal payments. The Company shall pay
principal, premium, if any, and interest in money of the United States of America that at the time
of payment is legal tender for payment of public and private debts. Payments in respect of the

Notes represented by a Global Note (including principal, premium, if any, and interest) shall be

made by wire transfer of immediately available firnds to the accounts specified by The
Depository Trust Company ("DTC") or any successor depositary. The Company will make all
payments in respect of a certificated Note (including principal, premium, if any, and interest), at
the office of each Paying Agent, except that, at the option of the Company, payment of interest
may be made by mailing a check to the registered address of each Holder thereof; provided,
however, that payments on the Notes may also be made, in the case of a Holder of at least $5
million aggregate principal amount of Notes, by wire transfer to a U.S. dollar account maintained
by the payee with a bank in the United States if such Holder elects payment by wire tansfer by
giving written notice to the Trustee or a Paying Agent to such effect designating such account no
later than 30 days immediately preceding the relevant due date for payment (or such other date as

the Trustee may accept in its discretion).

3. Paying Agent and Registrar

lnitially, U.S. Bank National Association (the "Trustee") will act as Paying Agent
and Registrar. The Company may appoint and change any Paying Agent or Registrar without
notice. The Company or any of their domestically-organized whoily owned Subsidiaries may act
as Paying Agent or Registrar.

4. Indenture
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The Company issued the Notes under an lndenture dated as of September 18,

2014 (the "Indenture"), among the Company, the Guarantors and the Trustee. Terms defined in
the Indenture and not defined herein have the meanings ascribed thereto in the Indenture. The

Notes are subject to all terms and provisions of the Indenture, and the Holders are referred to the

Indenture for a statement of such terms and provisions. To the extent any provision of this Note

conflicts with the express provisions of the Indenture, the provisions of the Indenture shall

govern and be controlling.

The Notes are second priority senior secured obligations of the Company. This

Note is one of a duly authorized issue of Notes of the Company designated as its l2To Second

Priority Senior Secured Notes due September 18, 2019. The Company shall be entitled to issue

Additional Notes pursuant to Article 2 of the Indenture. The Notes and Additional Notes shall

be treated as a single class of securities for all purposes under the Indenture.

5. Optional RedemPtion

The Company may redeem some or all of the Notes at anytime, or from time to

time. If the Company chooses to redeem any Notes, it wilt pay a redemption price equal to the

percentage of principal amount hereof as set forth below:

Year Percentage

September 18, 2014 and thereafter
September 18, 2015 and thereafter

September 18, 2016 and thereafter
September 18,Z0I7 and thereafter

If the Company choose to redeem any Notes, the Company will deliver a notice of
redemption to Holders of Notes not less than 30 nor more than 60 days before the redemption

date. If the Company is redeeming less than all of the Notes, the parlicular Notes to be redeemed

will be selected in accordance with the applicable procedures of the Trustee and, so long as the

Notes are registered to DTC or its nominee, DTC; provided, however, that no such partial

redemption shall reduce the portion of the principal amount of a Note not redeemed to less than

$2,000. Unless the Company default in payment of the redemption price, on and after the

redemption date, interest will cease to accrue on the Notes or portions of the Notes called for

redemption.

6. Sinking Fund

The Notes are not subject to any sinking fund.

7. Notice of Redemption

Notice of redemption will be sent elecfronically or mailed by first-class mail at

least 30 days but not more than 60 days before the redemption date to each Holder of Notes to be

redeemed at his, her or its registered address or provided otherwise in accordance with the

104.000%
103.000%
r02.000%
i00,000%
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procedures of The Depository Trust Company. Notes in denominations larger than $2,000 may
be redeemed in part but only in whole multiples of $1,000 to the extent practicable. If money
sufficient to pay the redemption price of and accrued and unpaid interest on all Notes (or
portions thereof) to be redeemed on the redemption date is deposited with a Paying Agent on or
before the redemption date and certain other conditions are satisfied, on and after such
redemption date, interest ceases to accrue on such Notes (or such portions thereof) called for
redemption.

8. Offer to Repurchase Upon a Change of Control

Upon the occurrence of a Change of Control, each Holder shall have the right,
subject to certain conditions specified in the Indenture, to require the Company to repurchase all
or any part of such Holder's Notes at a purchase price in cash equal to 100% of the principal
amount thereof, plus accrued and lnFaid interest, if any, to, but excluding, the date of repurchase
(subject to the right of the Holders of record on the relevant record date to receive interest due on
the relevant interest payment date), as provided in, and subject to the terms o{ the Indenture.

9. Denominations;Transfer;Exchange

The Notes are in registered form, without coupons, in denominations of $2,000
and any integral multiple of $1,000 in excess thereof. A Holder shall register the tansfer of or
exchange of Notes in accordance with the lndenture. Upon any registration of transfer or
exchange, the Registrar and the Trustee may require a Holder, among other things, to furnish
appropriate endorsements or tansfer documents and to pay any taxes required by law or
permitted by the Indenture. The Registrar need not register the transfer of or exchange any
Notes selected for redemption (except, in the case of a Note to be redeemed in part, the portion
of the Note not to be redeemed) or to transfer or exchange any Notes for a period of 15 days
prior to the mailing of a notice of redemption of Notes to be redeemed.

10. Persons Deemed Owners

The registered Holder of this Note shall be teated as the owner of it for all
purposes.

11 Unclaimed Money

If money for the payment of principal or interest remains unclaimed for two years,

the Trustee and a Paying Agent shall pay the money back to the Company at their written request
unless an abandoned properfy law designates another Person. After any such payment, the
Holders entitled to the money must look to the Company for payment as general creditors and
the Trustee and a Paying Agent shall have no firrther liability with respect to such monies.

12. Discharge and Defeasance

Subject to certain conditions, the Company at any time may terrrinate some of or
all its obligations under the Notes and the Indenture if the Company deposit with the Trustee
money or Govenrment Securities or a combination thereof for the payment of principal of, and

interest on the Notes to redemption, or maturity, as the case may be.
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13 Amendment, Waiver

The Indenture and the Notes may be amended or supplemented as provided in the

Indenture.

14. Defaults and Remedies

If an Event of Default (other than an Event of Default relating to certain events of
bankruptcy and insolvency) occurs and is confinuing, then and in every such case, the Trustee or
the Holders of at least 67Yo in principal amount of the outstanding Notes may declare the entire
principal amount of Notes to be due and immediately payable, by a notice in writing to the

Company (and to the Trustee if given by the Holders), and upon any such declaration such

principal or specified porlion thereof shall become immediately due and payable.

Notwithstanding the foregoing, in the case of the events of bankruptcy or insolvency, the
principal of and accrued and unpaid interest on the Notes will automatically become due and

payable.

At any time after a declaration of acceleration with respect to the Notes has been made

and before a judgment or decree for payment of the money due has been obtained by the Trustee,

the holders of a majority in principal amount of the outstanding Notes, by wriuen notice to the

Company and the Trustee, may rescind and annul such declaration and its consequences if (i) the

Company have paid or deposited with the Trustee a sum sufficient to pay all overdue

installments of interest, if any, on all outstanding Notes, the principal of (and premium, if any,

on) all outstanding Notes that have become due otherwise than by such declaration of
acceleration and interest thereon at the rate or rates bome by or provided for in such Notes, to the

extent that payment of such interest is lawful interest upon overdue installnents of interest at the
rate or rates borne by or provided for in such Notes, and all sums paid or advanced by the

Trustee and the reasonable compensation, expenses, disbursements and advances of the Trustee,
its agents and counsel, and (ii) all Events of Default with respect to the Notes, other than the

nonpayment of the principal of (or premium, if any, on) or interest on such Notes that have

become due solely by such declaration of acceleration, have been cured or waived. No such

rescission will affect any subsequent default or impair any right consequent thereon.

15. Trustee Dealings with the Company

Subject to certain limitations imposed by the lndenture, the Trustee under the

Indenture, in its individual or any other capacity, may become the owner or pledgee of Notes and
may otherwise deal with and collect obligations owed to it by the Company or their Affiliates
and may otherwise deal with the Company or their Affrliates with the same rights it would have
if it were not Trustee.

16

Holders
No Personal Liability of Directors, Officers, Employees, Members and Equity

No director, officer, member, parher, employee, affiliate, incorporator or holder of
equity interests of the Company or any subsidiary or any of their parent companies shall have

any liability for any obligations of the Company under the Notes or for any claim based on, in
respect of, or by reason of such obligations or their creation. Each Holder by accepting a note
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waives and releases all such liability. The waiver and release are part of the consideration for
issuance of the notes.

17. Authentication

This Note shall not be valid until an authorized signatory of the Trustee (or an

authenticating agent) manually signs the certificate of authentication on the other side of this

Note.

18. Abbreviations

Customary abbreviations may be used in the name of a Holder or an assignee,

such as TEN COM (-enants in common), TEN ENT 1:1.oants by the entireties), JT TEN (--joint

tenants with rights of survivorship and not as tenants in common), CUST (:custodian), and

UlGlMlA (=Uniform Gift to Minors Act).

19. Governing Law

TIIIS SECURITY SHALL BE GOVERNED BY, AND CONSTRUED IN
ACCORDANCE WITH, THE INTERNAL LAWS OF THE STATE OF NEW YORK
APPLICABLE TO AGREEMENTS MADE AND TO BE PERFORMED IN SUCH

STATE WITHOUT REGARD TO CONFLICTS OF LAW PRINCIPLES THEREOF TO
THE EXTENT THE LAW OF ANOTHER JURISDICTION WOULD BE APPLIED
THEREBY.

20. CUSIP Numbers and ISINs

The Company have caused CUSIP numbers and ISINs to be printed on the Notes

and have directed the Trustee to use CUSIP numbers and ISINs. No representation is made as to

the accuracy of such numbers either as printed on the Notes or as contained in any notice of
redemption and reliance may be placed only on the other identification numbers placed thereon.

The Company will furnish to any Holder of Notes upon written request and

without charge to the Holder a copy of the Indenture which has in it the text of this Note.
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ASSIGNMENT FORM

To assign this Note, fill in the form below

I or we assign and transfer this Note to:

Date

(Print or type assignee's name, address and zip code)

(Insert assignee's soc. sec. or tax I.D. No.)

and irrevocably appoint agent to transfer this Note on the books of the Company.

The agent may substitute another to act for him.

Your Signature:
Sigrt exactly as yoru name appears on the

other side of this Note.

Signature Guarantee:

Date:

Signature must be guaranteed bY a

Signature of Signature Guarantee
participant in a recognized signature
guaranty medallion program or other

signafure guarantor program reasonably

acceptable to the Trustee

Signature of Signature Guarantee
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CERTIFICATE TO BE DELTVERED UPON EXCHANGE OR

REGISTRATION OF TRANSFER RESTzuCTED NOTES

This certificate relates to $_ principal amount of Notes held in (check applicable space)

- 

book-entry or 

- 

definitive form by the undersigned'

The undersigned:

has requested the Trustee by written order to deliver in exchange for its beneficial interest

in the btoUut Note held by the Depository a Note or Notes in definitive, registered form

of authorized denominations and an aggregate principal amount equal to its beneficial

interest in such Global Note (or the portion thereof indicated above)

has requested the Trustee by written order to exchange or register the transfer of a Note

or Securities

In connection with any transfer of any of the Notes evidenced by this certificate, the undersigned

confirms that such Notes are being transferred:

CIIECK ONE BOX BELOW

(1)

(2)

(3)

Date:

to one of the Company; or

to the Registrar for registration in the name of the Holder, without fransfer; or

to a "Qualified lnstitutional Buyer" (as defined in Rule 144,{ of the Notes Act)

that is acquiring the Notes for its own account or for the account of another such

Qualifi ed lnstituti onal Buyer.

Your Signature:

Signature Guarantee:

Date

Sipature must be guaranteed bY a

Signature of Sipature Guarantee
participant in a recognized signature
guaranty medallion progmm or otber
sipature guarantor program reasonably

acceptable to the Trustee

Sipature of Signarure Guarantee
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OPTION OF HOLDER TO ELECT PURCHASE

Submit this form if you want to elect to have this Note purchased by the Company

pursuant to Section 4.10 or Section 4.12 of the Indenture.

If you want to elect to have only part of this Note purchased by the Company

pursuant to Section 4.10 or Section 4.12 of the Indenture, state the amount ($l I and any

integral multiples of $[ I in excess thereof):

$

Your Sigrrature:
Sign exactly as yotrr name appears on the

other side of this Note.

Signature Guarantee

Signature must be guaranteed by a participant in a recognized signature guaranty medallion

progru- or other signature guarantor program reasonably acceptable to the Trustee.

Date
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THIS SECURITY HAS NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF
1933, AS AMENDED (THE "SECURITIES ACT"), A_Nly STATE SECURITIES LAWS, OR
THE SECTruTIES LAWS OF ANY OTI{ER IruSDICTION. NEITHER THIS SECURITY
NOR ANY INTEREST OR PARTICIPATION HEREIN MAY BE REOFFERED, SOLD,
ASSIGNED, TRANSFERRED, PLEDGED, ENCUMBERED OR OTHERWISE DISPOSED
OF IN THE ABSENCE OF SUCH REGISTRATION OR LINLESS SUCH TRANSACTION IS
DCEMPT FROM, OR NOT SUBJECT TO, TI{E REGISTRATION REQIJXREMENTS OF
T}IE SECURITIES ACT. THE HOLDER OF THIS SECURITY, BY ITS .ACCEPTANCE
TIEREOF (1) REPRESENTS THAT IT IS A QUALIFIED INSTITUTIONAL BIIYERiI[1 (AS
DEFINED IN RULE 144.{ UNDER THE SECURITIES ACT ("RULE 144A")) THAT IS
ACQUIRING THE NOTES FOR ITS OWN ACCOUNT OR FOR THE ACCOUNT OF
ANOTHER SUCH QUALIFIED INSTITUTIONAL BUTER, AND (2) AGREES TO OFFER"
SELL OR OTI{ERWISE TRANSFER SUCH SECURITY, PRIOR TO TI{E E)GIRATION OF
THE APPLICABLE HOLDING PERIOD WITH RESPECT TO RESTRICTED SECUzuTIES
SET FORTH IN RLILE T44 UNDER THE SECURITIES ACT ONLY (A) TO TFIE ISSUER
OR ANY SUBSIDIARY THEREOF, (B) FOR SO LONG AS THE SECURITIES ARE
ELIGIBLE FOR RESALE PURSUANT TO RULE 144A, TO A PERSON IT REASONABLY
BELIEVES IS A QUALIFIED INSTITUTIONAL BI.ITER THAT PURCHASES FOR ITS
OWN ACCOUNT OR FOR THE ACCOUNT OF A QUALIFIED INSTITUTIONAL BUTER
TO WHICH NOTICE IS GIVEN THAT THE TRANSFER IS BEING MADE IN RELIANCE
ON RULE T44A, OR (C) PURSUANT TO ANOTHER AVAILABLE DGMPTION FROM
TTIE REGISTRATION REQI.JIREMENTS OF TIIE SECURITIES ACT, IN EACH CASE,
SI.IBJECT TO THE ISSUER'S AND THE TRUSTEE'S OR REGISTRAR'S, AS
APPLICABLE, RIGHT PRIOR TO ANY SUCH OFFER, SALE OR TRANSFER PURSUANT
TO CLAUSE (C), TO REQUIRE T}IE DELTVERY OF AN OPIMON OF COUNSEL,
CERTIFICATIONS ANDiOR OTI{ER INFORMATION SATISFACTORY TO EACH OF
THEM, AND IN EACH OF T}IE FOREGOING CASES, A CERTIFICATE OF TRANSFER IN
T}IE FORM APPEARING ON TIIE OTHER SIDE OF THIS SECURITY IS COMPLETED
AND DELIVERED BY TTTE TRANSFEROR TO TIIE TRUSTEE OR REGISTRAR.

TTIE ISSUER HAS TFIE RIGHT, LINDER TTM INDENTURE, TO COMPEL
ANY BENEFICIAL OWNER OF AN INTEREST IN A SECURITY (OR ANY INTEREST
THEREIN) TO PROVIDE PROOF THAT IT IS A QUALIFIED INSTITUTIONAL BITYER
AT A}.I.Y TIME. IF T}IE ISSUER AND/OR THE TRUSTEE ARE NOT SATISFIED WITH
TI{E PROOF PROVIDED, THE ISSUER MAY REQUIRE, BY NOTtrCE TO SUCH
BENEFICIAL OWNE& T}IAT SUCH BENEFICIAL OWNER SELL ALt, OF ITS zuGHTS,
TITLE AND INTEREST TO SUCH NOTE (OR INTEREST THEREI].T) TO A PERSON THAT
IS A QUALIFIED INSTITUTIONAL BI.ITER AND A QUALIFIED PURCHASER, WITH
SUCH SALE TO BE EFFECTED WITHIN 30 DAYS AFTER NOTICE OF SUCH SALE
REQUIRET\4ENT IS GIVEN. IF SUCH BENEFICIAL OWNER FAILS TO EFFECT THE
TRANSFER REQLIIRED WITHIN SUCH 3O-DAY PERIOD, (X) UPON DIRECTION FROM
T}IE ISSUER, THE TRUSTEE UNDER TIIE INDENTURE, ON BEHALF OF THE ISSUER
AND AT THE ISSUER'S EXPENSE, SHALL CAUSE SUCH BENEFICIAL OWNER'S
INTEREST IN SUCH NOTE TO BE TRANSFERRED IN A COMMERCIALLY
REASONABLE SALE ARRANGED BY THE ISSUER (CONDUCTED BY THE TRUSTEE
UNDER THE TNDENTURE rN ACCORDANCE W]TH SECTION 9-610(8) OF THE
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UNIFORM COMMERCIAL CODE AS IN EFFECT IN THE STATE OF NEW YORK AS

APPLIED TO SECURITIES THAT ARE SOLD ON A RECOGNIZED MARKET OR THAT
MAY DECLINE SPEEDILY IN VALUE) TO A PERSON TO WHOM SUCH NOTE (OR

INTEREST THEREIN) MAY BE TRANSFERRED IN ACCORDANCE \NrITH THE

TRANSFER RESTRICTIONS SET FORTH IN TI{E INDENTURE AND (Y) PENDING

SUCH TRANSFER, NO FURTHER PAYMENTS WILL BE MADE IN RESPECT OF SUCH

NOTE HELD BY SUCH BENEFICIAL OWNER.

THE INITIAL PURCHASER AND EACH SUBSEQUENT TRANSFEREE OF

THIS SECURITY OR ANY BENEFICIAL INTERESTS HEREIN WILL BE DEEMED TO

REPRESENT THAT IT AGREES TO COMPLY WITH TIIE TRANSFER RESTzuCTIONS

AND MINIMUM DENOMINATION TERMS SET FORTH ITEREIN AND WILL NOT

TRANSFER THE NOTES OR ANY BENEFICIAL INTERESTS HEREIN EXCEPT TO A

TRANSFEREE WHO CAN MAKE THE SAME REPRESENTATIONS AND AGREEMENTS,

INCLUDING AS TO MINIMUM DENOMINATIONS, ON BEHALF OF ITSELF AND EACH

ACCOUNT FOR WHICH IT IS PURCHASING. TO THE FULLEST EXTENT PERMITTED

BY LAW, ANY TRANSFER OF THE NOTES, OR BENEFICIAL INTEREST IN THE

NOTES, IN VIOLATION OF THE FOREGOING WILL BE OF NO FORCE AND EFFECT

AND WILL BE NULL AND VOID AB INITIO AND WILL NOT OPERATE TO TRANSFER

ANY RTGHTS, NOTW]THSTANDING ANY INSTRUCTIONS TO THE CONTRARY TO

THE ISSIIER.

No' oo3 $20'2oo'ooo

12% Second Priority Senior Secured Notes due September 18, 2019

CUSIP No. 66706C AA9
ISIN No. l44A: US66706CAA99

Northstar GOM Holdings Group LLC, aDelaware limited liability company (the

"Company"), promises to pay to Senior Health lnsurance Company of Pennsylvania, or

registirea assigns, the principal sum of twenty million, two hundred thousand dollars

($20,200,000) on September 18, 2019.

lnterest Payment Dates: April I and October I of each year, beginning April 1,

2015.

Record Dates: March l5 and September 15 of each year.

Additional provisions of this Note are set forth on the other side of this Note.

IN WITNESS WHEREOF, the Company has caused this instrument to be duly executed.

NOR

By
Name: Daniel Small
Title: Vice President

HOLDTNGS GROI'P LLC
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Dated:

TRUSTEE'S CERTIFICATE OF
AUTHENTICATION

U.S. BANK NATIONAL ASSOCIATION,
as Trustee, certifies that this is one of the
Notes referred to in the

By

7/'/;
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NOTATION OF GUARAI{TEE

For value received, each Guarantor (which term includes any successor Person gnder the
lndenture (as defined below)) agrees, subject to the provisions in the Indenture dated as of
September 18,2014 (the"Indenture") nmorg Northstar GOM Holdings Group LLC, a Delaware
limited liability company, ttre Guarantors party thereto and U.S. Bank National Association, as
tnrstee (in such capacity, the"Trustee") and as collateral agent (a) that the undersigted, jointly
and severally with the other Guarantors, fully, irrevocably, absolutely, and unconditionally
guarantees to each Holder of Notes and the Trustee the prompt and complete payment and
performance when due, and no matter how the same shall become due, of all Guaranteed
Obligations subject to any limitation set forth therein; (b) that each reference in the Indenture to a
"Guarantor" shall also mean and be a reference to the undersigned; (c) that the obligations of the
Guarantors to the Holders of Notes and to the Trustee pursuant to the Indenture are expressly set
forttr in Article l1 of the lndenture, and reference is hereby made to the Indenture for the precise
terms ofthe Guarantee; (d) to be bound by such provisions; and (e) authorizes and directs the
Trustee, on behalf of such Holder, to take such action as may be necessary or appropriate to
effectuate such provisi ons.

NEW YORK LAW TO GOVERN. TIIE INTERNAL LAW OF THE STATE OF NEW YORK
SHALL GOVERN AND BE USED TO CONSTRUE THIS NOTATION OF GUARANTEE.

Capitalized temrs used but not defined herein have the meanings given to them in the Indentrue.

NORTTISTAR OFFSHORE GROI.]P, LLC

Name: S. Roberts
Title:
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12% Second Priority Senior Secured Notes due September 18, 2019

Capitalized terms used herein have the meanings assigned to them in the
Indenture referred to below unless otherwise indicated.

1. Interest

Northstar GOM Holdings Group LLC, Delaware limited liability company (the
"CompanY"), promises to pay interest on the principal amount of this Note at the rate per annum
shown above. The Company shall pay interest semiannually on October I and April I of each
year, commencing April 1, 2015. Interest on the Notes shall accrue from the most recent date to
which interest has been paid or duly provided for or, if no interest has been paid or duly provided
for, from September 18,2014 until the principal hereof is due. Interest shall be computed on the
basis of a 360-day year of twelve 30-day months. The Company shall pay interest on overdue
principal at the rate borne by the Notes, and it shall pay interest on overdue installments of
interest at the same rate to the extent lawful.

2. Method of Payment

The Company shall pay interest on the Notes (except defaulted interest) to the
Persons who are registered Holders at the close of business on the September 15 or March 15
(whether or not a Business Day) next preceding the interest payment date even if Notes are
canceled after the record date and on or before the interest payment date. The Holders must
surrender Notes to a Paying Agent to collect principal payments. The Company shall pay
principal, premium, if any, and interest in money of the United States of America that at the time
of payment is legal tender for payment of public and private debts. Payments in respect of the
Notes represented by a Global Note (including principal, premium, if any, and interest) shall be
made by wire fransfer of immediately available funds to the accounts specified by The
Depository Trust Company ("DTC") or any successor depositary. The Company will make all
payments in respect of a certificated Note (including principal, premium, if any, and interest), at
the office of each Paying Agent, except that, at the option of the Company, payment of interest
may be made by mailing a check to the registered address of each Holder thereof; provided,
however, that payments on the Notes may also be made, in the case of a Holder of at least $5
million aggregate principal amount of Notes, by wire transfer to a U.S. dollar account maintained
by the payee with a bank in the United States if such Holder elects payment by wire tansfer by
giving written notice to the Trustee or a Paying Agent to such effect designating such account no
later than 30 days immediately preceding the relevant due date for payment (or such other date as
the Trustee may accept in its discretion).

3. Paying Agent and Registrar

lnitially, U.S. Bank National Association (the "Trustee") will act as Paying Agent
and Registrar. The Company may appoint and change any Paying Agent or Registrar without
notice. The Company or any of their domestically-organized whoily owned Subsidiaries may act
as Paying Agent or Registrar.

4. Indenture
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The Company issued the Notes under an Indenture dated as of September 18,

2014 (the "bdenture,"), among the Company, the Guarantors and the Trustee. Terms defined in

the Indenture and not defined herein have the meanings ascribed thereto in the Indenture. The

Notes are subject to all terms and provisions of the Indenture, and the Holders are referred to the

Indenture for a statement of such terms and provisions. To the extent any provision of this Note

conflicts with the express provisions of the Indenture, the provisions of the Indenture shall

govern and be contolling.

The Notes are second priority senior secured obligations of the Company. This

Note is one of a duly authorized issue of Notes of the Company designated as its 12% Second

priority Senior Secured Notes due September 18, 2019. The Company shall be entitled to issue

Addititnal Notes pursuant to Article 2 of the Indenture. The Notes and Additional Notes shall

be treated as a single class of securities for all purposes under the Indenture.

5. Optional RedemPtion

The Company may redeem some or all of the Notes at anytime, or from time to

time. If the Company chooses to redeem any Notes, it will pay a redemption price equal to the

percentage of principal amount hereof as set forth below:

Year Percentage

September 18, 2014 and thereafter

September i8, 2015 and thereafter

September 18, 2016 and thereafter

September 18,2017 and thereafter

104.000%
103.000%
102.000%
100.000%

If the Company choose to redeem any Notes, the Company will deliver a notice of
redemption to Holders of Notes not less than 30 nor more than 60 days before the redemption

date. Iithe Company is redeeming less than all of the Notes, the particular Notes to be redeemed

wilt be selected in atcordance with the applicable procedures of the Trustee and, so long as the

Notes are registered to DTC or its nominee, DTC; provided, however, that no such partial

redemption shall reduce the portion of the principal amount of a Note not redeemed to less than

$2,00d. Unless the Company default in payment of the redemption price, on and after the

redemption date, interest will cease to accrue on the Notes or portions of the Notes called for

redemption.

6. Sinking Fund

The Notes are not subject to any sinking fund.

7. Notice of RedemPtion

Notice of redemption will be sent electronically or mailed by first-class mail at

least 30 days but not more than 60 days before the redemption date to each Holder of Notes to be

redeemed at his, her or its registered address or provided otherwise in accordance with the
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procedures of The Depository Trust Company. Notes in denominations larger than $2,000 may
be redeemed in part but only in whole multiples of $ 1,000 to the extent practicable. If money
sufficient to pay the redemption price of and accrued and unpaid interest on all Notes (or
portions thereof) to be redeemed on the redemption date is deposited with a Paying Agent on or
before the redemption date and certain other conditions are satisfied, on and after such
redemption date, interest ceases to accrue on such Notes (or such porLions thereof) called for
redemption.

8. Offer to Repurchase Upon a Change of Control

Upon the occrurence of a Change of Control, each Holder shall have the right,
subject to certain conditions specified in the Indenture, to require the Company to repurchase all
or any part of such Holder's Notes at a purchase price in cash equal to 100% of the principal
amount thereof, plus accrued and unpaid interest, if any, to, but excluding, the date of repurchase

(subject to the right of the Holders of record on the relevant record date to receive interest due on
the relevant interest payment date), as provided in, and subject to the terms of, the Indenture.

9. Denominations; Transfer;Exchange

The Notes are in registered form, without coupons, in denominations of $2,000
and any integral multiple of $ 1,000 in excess thereof. A Holder shall register the transfer of or
exchange of Notes in accordance with the Indenture. Upon any registration of transfer or
exchange, the Regisfrar and the Trustee may require a Holder, among other things, to furnish
appropriate endorsements or tansfer documents and to pay arLy taxes required by law or
permitted by the Indenture. The Registrar need not register the transfer of or exchange any

Notes selected for redemption (except, in the case of a Note to be redeemed in part, the portion
of the Note not to be redeemed) or to transfer or exchange any Notes for a period of 15 days

prior to the mailing of a notice of redemption of Notes to be redeemed.

10. Persons Deemed Owners

The registered Holder of this Note shall be teated as the owner of it for all
purposes.

1i. Unclaimed Money

If money for the payment of principal or interest remains unclaimed for two years,

the Trustee and a Paying Agent shall pay the money back to the Company at their written request

unless an abandoned properfy law designates another Person. After any such payment, the

Holders entitled to the money must look to the Company for payment as general creditors and

the Trustee and a Paying Agent shall have no further liability with respect to such monies.

12. Discharge and Defeasance

Subject to certain conditions, the Company at any time may terminate some of or

all its obligations under the Notes and the lndenture if the Company deposit with the Trustee

money or Govemment Securities or a combination thereof for the payment of principal of, and

interest on the Notes to redemption, or maturify, as the case may be.
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13. Amendment, Waiver

The Indenture and the Notes may be amended or supplemented as provided in the
Indenture.

14. Defaults and Remedies

If an Event of Default (other than an Event of Default relating to certain events of
bankruptcy and insolvency) occurs and is continuing, then and in every such case, the Trustee or
the Holders of at least 670/o in principal amount of the outstanding Notes may declare the entire
principal amount of Notes to be due and immediately payable, by a notice in writing to the

Company (and to the Trustee if given by the Holders), and upon any such declaration such

principal or specified portion thereof shall become immediately due and payable.

Notwithstanding the foregoing, in the case of the events of bankruptcy or insolvency, the

principal of and accrued and unpaid interest on the Notes will automatically become due and

payable.

At any time after a declaration of acceleration with respect to the Notes has been made

and before a judgment or decree for payment of the money due has been obtained by the Trustee,

the holders of a majorify in principal amount of the outstanding Notes, by 'arritten notice to the

Company and the Trustee, may rescind and annul such declaration and its consequences if (i) the

Company have paid or deposited with the Trustee a sum sufficient to pay all overdue

installments of interest, if any, on all outstanding Notes, the principal of (and premium, if any,

on) all outstanding Notes that have become due otherwise than by such declaration of
acceleration and interest thereon at the rate or rates bome by or provided for in such Notes, to the

extent that payment of such interest is lawful interest upon overdue installments of interest at the

rate or rates borne by or provided for in such Notes, and all sums paid or advanced by the

Trustee and the reasonable compensation, expenses, disbursements and advances of the Trustee,

its agents and counsel, and (ii) all Events of Default with respect to the Notes, other than the

nonpayment of the principal of (or premium, if any, on) or interest on such Notes that have

become due solely by such declaration of acceleration, have been cured or waived. No such

rescission will affect any subsequent default or impair any right consequent thereon.

15. Trustee Dealings with the Company

Subject to certain limitations imposed by the lndenture, the Trustee under the

Indenture, in its individual or any other capacity, may become the owner or pledgee of Notes and

may otherwise deal with and coilect obligations owed to it by the Company or their Affiliates
and may otherwise deal with the Company or their Affiliates with the same rights it would have

if it were not Trustee.

16

Holders
No Personal Liability of Directors, Officers, Employees, Members and Equity

No director, offrcer, member, partner, employee, affrliate, incorporator or holder of
equity interests of the Company or any subsidiary or any of their parent companies shall have

any liability for any obligations of the Company under the Notes or for any claim based on, in
respect of, or by reason of such obligations or their creation. Each Holder by accepting a note
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waives and releases all such liability. The waiver and release are part of the consideration for

issuance of the notes.

I7. Authentication

This Note shall not be valid until an authorized signatory of the Trustee (or an

authenticating agent) manually signs the certificate of authentication on the other side of this

Note.

18. Abbreviations

Customary abbreviations may be used in the name of a Holder or an assignee,

such as TEN COM (:tenants in common), TEN ENT (:tenants by the entir:eties), JT TEN (:joint
tenants with rights of survivorship and not as tenants in common), CUST (:custodian), and

UIG/MIA (:Uniform Gift to Minors Act)-

19. Govenring Law

THIS SECURITY SHALL BE GOVERNED BY, AND CONSTRUED IN

ACCORDANCE WITH, THE INTERNAL LAWS OF THE STATE OF NEW YORK
APPLICABLE TO AGREEMENTS MADE AND TO BE PERFORMED IN SUCH

STATE WITHOUT REGARD TO CONFLICTS OF LAW PRINCIPLES THEREOF TO

THE EXTENT THE LAW OF ANOTHER JURISDICTION WOULD BE APPLIED
TTIEREBY.

20. CUSP Numbers and ISINs

The Company have caused CUSIP numbers and ISINs to be printed on the Notes

and have directed the Trustee to use CUSIP numbers and ISINs. No representation is made as to

the accuracy of such numbers either as printed on the Notes or as contained in any notice of
redemptionand reliance may be placed only on the other identification numbers placed thereon-

The Company will furnish to any Holder of Notes upon written request and

without charge to the Holder a copy of the Indenture which has in it the text of this Note.
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ASSIGNMENT FORM

To assign this Note, fill in the form below:

I or we assign and transfer this Note to:

Date

(Print or type assignee's name, address and zip code)

(Insert assignee's soc. sec. or tax I.D. No.)

and irrevocably appoint agent to transfer this Note on the books of the Company

The agent may substitute another to act for him.

Your Sigaature:

Sign exactly as your name appears on the

other side of this Note.

Signature Guarantee

Date:

Signature must be guaranteed by a
Signature of Signature Guarantee
participant in a recognized sigrrature
guaranty medallion program or other

signature guarantor progam reasonably

acceptable to the Trustee

Signature of Signature Guarantee.
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CERTIFICATE TO BE DELIVERED UPON EXCHANGE OR
REGISTRATION OF TRANSFER RESTzuCTED NOTES

This certificate relates to $ , ,, , principal amount of Notes held in (check applicable space)
_ book-entry or definitive form by the undersigned.

The undersigned:

I has requested the Trustee by written order to deliver in exchange for its beneficial interest
in the Global Note held by the Depository a Note or Notes in definitive, registered form
of authorized denominations and an aggregate principal amount equal to its beneficial
interest in such Global Note (or the portion thereof indicated above)

has requested the Trustee by written order to exchange or register the transfer of a Note
or Securities

ln connection with any transfer of any of the Notes evidenced by this certificate, the undersigned
confirms that such Notes are being transferred:

CHECK ONE BOX BELOW

(1)

(2)

to one of the Company; or

to the Registar for registration in the name of the Holder, without transfer; or

(3) I to a "Qualified Institutional Buyer" (as defined in Rule I44A of the Notes Act)
that is acquiring the Notes for its own account or for the account of another such
Qualified Institutional Buyer.

Date: Your Signature:

Signature Guarantee:

Date:

Signature must be guaranteed by a
Signature of Sipature Guarantee
participant in a recognized signature
guaranty medallion progam or other
sipature guarantor prognm reasonably
acceptable to the Trustee

Signanue of Signature Guarantee.
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OPTION OF HOLDER TO ELECT PURCHASE

Submit this form if you want to elect to have this Note purchased by the Company
pursuant to Section 4.10 or Section 4.12 of the Indenture.

If you want to elect to have only part of this Note purchased by the Company
pursuant to Section 4.10 or Section 4.12 of the Indenture, state the amount ($l- I and any

integral multiples of $[ I in excess thereof):

$

Date: Your Signature:

Sign exactiy as your name appears on the

other side of this Note.

Signature Guarantee

Signature must be guaranteed by a participant in a recognized signature guaranty medallion
program or other siguature guarantor program reasonably acceptable to the Trustee.
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'IHIS S$CURT|Y I'IAS NOl'BEET.N RI]GiSTER"AD LNDER "fl{E SHCURITIHS ACT OF

1933. AS AN,{$NDI|"D (THS'"tiECUI{lTlES ACT"), ANY STr\TE SnCilRtTIES LAWS, OR

THE SACURITIIIS LAWS OF ANY OI]"IER JURI$DICTION. NEI.|I.{ER TI.{IS .$ECURITY

NOR ANY INTER"ES'I"OR PARTICIPATION I{]]IT$IN MAY BE I{EOFFER-K]D. SOLD,

ASSIGIrIED, TRANSFERRbD, PL.EDCHD, Er**CLiMBIlRliD OR OTIILiRWiSfi DISPOSIII)

OF IN TI{E ABSIiNCE OF ST.IC}I RE$IS^|RATION OR UI..JI,f;SS ST"ICH'TRA}I$ACTION IS

EXSMPI"FROM, OR NO]" SUBi[C'f ]"O, Tlrli: RI]ClSl"l{ATiON RIQIJliRIlM[NTS OF

THE SECURITI$S ACT. TI{h" I{OLNAR OF 1]"IIS SECURITY, BY I"fS ACCEPT'A}'{Cfi

HERIiil$ (1) RSPR$SHN'I'$]t{AT rT is A QUALIFIED IllSTITU"l"lQl'il\"L BLiYHt iAS
DEFLI.IED tN RLII.H l.t4A t"lNDERTHli SECURITIAS ACl'{"'RULE l44A"i) l'l-1.4'T IS

ACQUTRINC TI-l[ NOTIiS FOR I1'S OWN ACCOUNTOR FCIR TFIA n CCOLNT OF

ANTO.1.HER SUCt-l QUAIilrtUD Il'-:S',fiT(JTtONJAL BLiyt:R, AND (2) AGRHHS T0 OFITHR"

SEIL OR OTFIHRWTSE TRA}'{SIIER SUCFI SECURITY, P}{IOR TO ]"FTE EXPIRATION OF
"I]-IE APPLICABLE IIOLDN$ PERIOI} WIT'FI I*,SPECT TO RESTRIC'IED SNCURITIES

sE"I $ORTH IN RULE 144 UNDER Tt-rE SECtiRITillS ACl'ONLY (A)'tO'fl'Iii ISSUER

oR AblY SUBSIDIARY ThII:REOF, it]) Folt s$ LONG A$"rHH, SHCU$Ul'lllS ARh
ELIGIBI-A FOR. RESALE PL.]RSUAN'| 'IO RUIH 144A,'I-O A T'ERSO}$ IT RL,A$ONABLY

BELTEVES rS A QUAr-tFiliD rNSTrTtJl'tONAr" IIUYER"ll"lAl'PURCHASES f,OR rfs
O$,rN ACCOLIN'I'OR TOR. TI-TE ACCOTJNT Q}" A QUAI",IFIED TNSUTI-"iTIONAI- I}UYH]I.

T0 WlllCH NOTICE IS GMN TI"{AT TIiE TR.,\NSFER lS BtrL.\tC lv{ADE IN I{ELIANCE

oN RulE x44A, OR (Ci PURSLIANT',t'0 ,{}{0]"i'lER AVn ILABLE nXCMIll"lON FROM

THE RHGISTRATION REQUIREMHNTS OF TI^IA SECI"IRI"TIES AC'f, IN trACI-I CASH,

SUBJACT'TO ]"Hg ISSUIitrT'S AND TI{}j I)ISCAI" AGEN]"S OR RF]CilSTRA,R'S, AS

APPLICABI"E, RICI.IT PKIOR"TO ANY SUCFI OFiiER, SALN OR Tfu-\]'{SFE.R PI.]RSTJANT

1'O CLAUSE (C), T0 REQUIRE TH$ DIILNnRY OI; AN OPiNION Ol) COUNSEL,

CERfiSICATIONS ANil/OR OTIINR INFORN4A'I'ION SATISFAC"IORY TT} HACI"I OF

THEM, AND IN h:ACH OF lHE FOII.IiGOING CAS{}S, A CHRTII"ICA"IE OF'|IL{NS}'ER IN

TltE FORlvf APPEARINfi ON THE OTI-IIR SIDE OF TI-I]S SHCURI|Y lS COMPLETEI)
AI{D DIi.LTVERED BY TF{H TRANSFEROR TO Ti"IH TiSCAi., AfiHN'T OR IT,IiGIS"I"RAR,

TI-IA {SSUER I-IAS TI'IE RICT{T. UNI}bITTIIIj FISC:AL AOENCY

AGRSEME}{T, Tfi COMPHL fu\Y BENEF]CIAL" O\IfNITR CIF AN IT'{T}TRIIS]'IN A

SECURITY (OR ANY II{1"}':REST TI-t[RhIl'{) TO PROVIDE PR0OI" '1"}"lAT I"f IS A

QUALIFn}D INSTITUTIONAL BUYTiR AT ANY TlMi::. lF Ti-lE I$SUHR ANDIOR Tl-lit

FISCAL AGENT ARE NOT SATISFIRD $\/lTH TIIE PRO0!- PROVIDHD, Ti-li: ISSUI:R

MAY REQUIR-E, RY NOTICII T() SITCII BEh\HirlClAL O\\.NF-R, THA'I SUCII
BENEFICIAL O$/NSR SHLL ALI, OF ITS RIGI.II"S, TT|I,H, A}'TD INTARNS"| TO SUCH

NOTn (OR INTHIffi$T TFIF:IR$IN)'r0 A PERSOI{'I'FIAT IS A QuAt.ll"lED
IIIISTITUTIONAI- BUYER Al{D A QUALIFIH$ PURCHASHR" V'IITH SUCI"I SAl.Ii TO Bn

HFITHC'rUD WI]'HTN 3CI [}AYS AFTAR NOTICA O}; SilCI-I SALN RSQIjIIU{MU]$T IS

GIVSN. ]F S{"JCIT BFN}:I}ICIAI., O\I,t{HR FATI"S "IO EIIFHCT THH TRA}fSFHR

R$QU}RHD WIl"l-ilN SUCII 30-DAY P[:RIOD. (X) UPON DIITECTICIN irROM'I]lE
ISSUHIT, THE. FISflAL AG}iNT iJNNfiR THE FISCAL AGSNCY A$RISEMHNT, ON

BET.{ALF OF T'I-III ISSTJITR AND AT'i}TTJ ISSLTER'S EXPE\ISE, SHAL,L CATJ$H SUCFI

BLNEFTCIAL OWNilR'S IN*TARHS"| lN SUCN N0"rF."r(} 138 TRANSITERRED IN A
COMMERCIALLY R"F.I\S ON A Br.H SALI ARRANGHD B Y "f FIE i S S UHR (CONDU CTBD

NY n4 t$t?. r

6s66S6-6S656
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BY TllS FISCAL AGE].{'I i"lNDSR Tl-ili IISCAL ACHNCY ACiRh"}:Mkl\Il'l}l
ACCCIRDANC$ wrru SfiCTION s-610{B} Or TFIE UNII"'ORM COIvIMIIRCIAL CODI} AS
IN $FI""ECT IN T'l"tH STATS OF NEw YORK i\li APPLIED TO SECURiTIL'.S TF{AT ARE
SOLD ON A RECOCNIZh:D MARKfiT OIT'1IIA1'MAY DECLINE SPh,HDILY IN VALUE)
TO A PIIRSON T0 $'rHON'l StiCI"l NO"I"I: (CIR INI"EREST I'I"IERHTN) MAY iln
TRANSPHRRED TN ACCOJEDANC$ WITI.i 1"I.I}] TRANSFIIJ{ RKSTRICTTO}\$S SET FORTH
IN Tl-fE FISCAI, AGIINCY ACI{bEIvl$Nl"AND {Y} PHI.'iDINC} St"lCLl"|RANSF[R.l$O
F"URTFIER FAYMENTS '$/TLL BE MADE iN RIiSPF)C'| OT SUCI.I NO'I]IJ I.{L|LD IIY SUCH
BENEFICIAL O\\"NI]R"

TI-IH Nr"trAL PURCFIASH,R ANil F.ACIT SI"iIISRQUHNI"T'RANSSHRHH, CIS
"|HIS SECURITY OR AIIY BHNEFICIAL IN"1"Ei{fiS"TS HERHIN WII,I,I}E DEHMED TO
REPRHSUNT"II"IAI'lT r\GRSES T() C0lvlPLY WiTil "fl-lli TRAI\SilIjR RESTRICTIONS
AND h,TIhiIMUM NUNOil4I\I-'\TIO]rI TIIRMS SHT IiOKI'II FIEI{UI}'I AI{D WII,L }'IOT
T'RANSFAR ]T"IE NOTES OR ANY I}HNNFICIAL IN'I'EREST'S IIERHIN EXCIIF'| TO A
TRqNSITEREE WHO CAN IvIAKE "llln SA\.'f ll RIIPRESIINTA]'IONS AND AGREHMBNTS,
I}\NCLUDTNG AS TO I\.{ININ{LIM DENCIMINATIONS, ON BEI"{ALF OiI ITSELI"AND HACII
ACCOTJNT FOR WFTIC}{ IT IS PURCIIASING" TO TFII] FULLEST EX"THNT PER$'IITTSD
BY LAW, ANY TRA}'{SFER OF T}.IE NOTES, OR BINfiIIICIAL INTEITEST I}'.I TI.IE
NOTHS,IF{ VIOLATION OF T"HH FORi:icOINfi WILL BU OF NO FORCH' AND HfFnCT
AND WILL SJE NLJLI. AN}il VOID AI} INI]"ICI AND \ryil,I, }'TOT OP$ITATE T'CI TLd}$SFilI{
AT.{Y RIGHTS, NOT1NI'|I{STANDINfi ANY NS"i"it"IJCTIilNS TO TI.IH COI{TRA"RY TO
"TI{E ISSUF,R.

No. 006 sl {i,800.0$0

l?1zo Second Priority Senior Secursd Notes ctr.re lieptcmber lS,2Ul9

CUSIP No" 66706C AA9
IStrN No. l44A: LS66?0SCAA99

Northstar GOM tloldings Group l,LC" a Delaware linrited llability cor:npany (thc
"ftxqruX"), prornise to Fay to Seniar l-lsalrh Insurance Company of Pennsylv*nia. nr registered

assigns, the principal suln of'tsn milli$n, cight hundred thor.rsand dollars on Septemher 18, 3019.

lnrerest Payment l)ates: Octobcr I and April 1 of eacir ysat', beginning April l,
20i 5.

Rec$rd Dates: September l5 anci lvtarch I 5 nf euch year.

Additional prnvisions of this Not* arc set fla*h on the ufter sicle r:f rhis Note

l+Yti4 r99t.t
$$$6fid"ss$s6
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executed.
IN \$I-["NSSS \\,'HEREOIi-, Lhr: Cornpany has c*used t]ris instrument to be duly

NOII.I]-ISTAR GOM I"IOI-DINGS GIT.OUP LLC

By

Title rf"fu* t,"t Cy"&,Y

By

f)ated:

FISCAL AGNNT'S CIRTIFICATE OIT

AUTHSNI'ICATION

P ADMINISTR\TIVII SfiRVICIiS LLC,
as Fiscal Agent, certiiies thnt this is one r:i'the
]$otes referred to in ths F'iscal Agency Agr"eement

Signatory

N Y r 3"r ts)?. t
666{iS6-d66dS
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FORM OF NOTATION OF GUARANTHE

For value received, each Guarantor (rrtich tenn includes any successor Person under the Fiseal
Agency Agreernent (as defined below)) agress, subject to the provisions in the Fiseal Agency
Agreement dated as of Septembcr 18, 2014 (thc "Fi.rca/ Agency Agreement") amongNorthstar
GOM Holdings Group LLC, a Delaware ljmitEd liability comps,ny, the Guarantors party thereto
and P Administrative Services, LLC, as fiscal agent (in such capacity, the ".F.isr:a/ lgent') and as

coliatsre: agsnt: {a) that the undenigned jointly and sevcrally with the cther Guarantors, fuItry,
irrevocably, absolutely, and rmconditionally guerantees to each Holder of Notes and the Fissat
Agent the prornpt and eomplete payment and perforrnancc when due, and no nxsttff how the
same shall become due, of all Guaranteed Obligations subject to any limitation set forth therein;

{b} that each rsfbrsnce in tbe Fiscal Agency Agr*ment to a'^Guaranlor" shall slso mean and be

a referencc to thc undersigned; (c) thnt the obligations of the Guarantors to the Holders of Notes
and to tlre Fiscal Agent pursuant to the Fiscal Agency Agreemsnt are expressly set fsrth in
Article I I of the Fiscal Agency Agreement, and reference is hereby made to lhe Fiscal Agency
Agreement frr the precise tems of the Guarantee; (d) to be bound by such provisions; and
(e) authorizes and directs the Fiscal Agcn! on behelf of such Holder, to take sush action Es may
be necessary or appropriate to effectuate such provisions.

NEW YORK LAW TO GOVHRN. THE TNITERNAL LAW OT THE STATE OF NEW YORK
SHALL GOVERN AND BE USED TO CONS]RUE THIS NOTATION OF GUARANTEE.

Capitatized terms used but not defined irerein have the meanings given to them in the Fissal

Agency Agreement.

NORT}ISTAR OFFSHORE GR"OUP, LLC

By
Name:
Title:

f.4tf

Gb
.r4.e.s;*bl-

NYi34t99?.I
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l2Ya Second Priority- Senior Sccureel Notes due Septsrnber 18. ?019

Capitaliz"ecl terms used hercrin lrave the rneanings assigncd to them in the F-iscal

Agency Agreement referred to belnw unles.s ntherlvise indicated,

l. Interest

Nolthstar GOM Hoidings Group I".LC, Delarvare lin:itcd liability cnmpany (the
o*egegagyo'), promises to pay intcrest nn the principal ffnount of this Note an $re rnt* Fer annurn

shou'n above. The Company shall pay i.ntcrest semirnnuslly on April 1 zurd Oetober I nf each

year, commencing April 1, ?015. inrercst on the Notes shail accrue liom the most rccent date to

which interest has been paid or duly provided ibr or. if no intuest hus bccn paid or duly provided

for, from September 18, ?014 u"ntil the principal hereuf is dus. lnterest sirail be cnmputed on the

basis af a 360-day year nf trveh,e 3O-da"v mnnths. The Ccrmpany shall pay inrt*rest on overduu
principai at the rate Lrome by thc l\otes, u.nd it shall ptry i$terest sn cverdue inshlirne:rts of
interest at the san:e rate to the extent lawfui.

2. lvlethod af Fuyment

The Company shall pay iilterest CIn thc NCItes (exctpt delaultecl interest) to the

Persons rvho are rcgistered H*lders at the close cf business on the Scptember I 5 crr March 15

(whether or not a llusinsss l)ay) next prececling the interest payment date crrcn if'Notes are

ceneeled atler tire recnrd datc and on or belore the interest peyment date. The Hnlders rnusl

surrender No{.es to a Poyipg i\gent to ceil}sct principal p*yn:ents" 'lhe Cnmpany shall pay

principat, premium. if any, and intsrest in m*ney of the United States of l\merica that at the tirne

of payment is lcgal tender fur payrnent t:f pubiic and private detrts. Payments in respect oflthe
Nates represented by a ClchalNots (including principal, premiutn, if any, and intcrsst) shall be

made by wire transt'er of imrn{:diately avaikible funds to {re accounts speciiied by 'i'he

Depository Trust Cornpar:ry ("D].C-'o) cr any sucse$ser dcpositary" Tlrc Company r,vill make ali
payments in respect of a certificated Nats (including principal, prcmium, if any, and interest). at

the office of oach Paying Agent, exrept that, at the option of the Cornpanyr payment ol interest

may be made by rnailing n check to the registered acldress of eacir I'lolder thercof; ;:rrtvlded,
,fuowuevsrn that payments on thc Notcs m'.ry also be made, in the case of a l-{oidqr of nt least $5

rnillion sggcegets principal em$unt of Notes, by wire tr*nsfer to a U.S. dullar acc$unt maintained

by the payse r.vith a bank in the United States if such Ll*lder elects pay$]en{. hy wire transfer hy
giving written notice 1o the Fiscal Agent or a Faying Agent to sueh efFect designating such

account no lntsr than 30 days immediately preceding the relevant duc datc fnr payment (or such

other date as the l"'iscal Agent may accept in its discreti*n)"

3. Paying Ag*nt ancl Registrar

lnirially, P Adnrinistrativc Services l,LC (the "'F'isqal Ag9$") will ast as Paying

Agent and Registrar" Yhe ilompany nray appcint and change ruty llaying Agent or Regisftar
without nolice. 'l'he Conrparry or any of thsir clomestically-organizcd wholly on'ned SubsirJiari*s

may act as Paying Agent or Registrar.

NYl3d 1997. r

$15S666-S6664
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4. Iliscal Agency Agreemsnt

Tle Cnrnpany issued the Notes under a Fiscal Agency Agreement dated as of
September 18, 2014 (the "llLs$ql Agqnq): Aqreernent"), among the Company, the fiunrantors and
the *'jscal Agent. Terrns defined in the F'is$al Agency Agreernent and nCIt dsflned herein have
the metrnings ascribed therets in the fiiscal Agenry Agreement. The Notes are subject to ail
terms and provisions of th{: F'iscnl Agr:ncy Agrecrnent, anct the l-loiders iu's referrei to the Fisurl
Agency Agreement lor a stntement of such terms and provisions. 'l"o the sxtent any provision of
this Note uanflict"s w'ith the express provisions of the f:iscal Agcncy Agreernent, the provisions of
the $iscnl Agency Agreement shali govem anel be controlling.

The Notes arc second priority senir:r securecl obligations of the Cornpa-ny. T"his
Note is one olu dull' sll11*.rized issue of Notes <lf the Company clesignarecl as its l?Vo Secand
Priority Senior liecured Ni';te$ due Septr:mber I 8. ?0i g. 'I"he Campany shall be enr,irled to issue
Additionnl Notes pursuant to Article 3 eif the Fiscal r\gency Agreement. l'he Nnres and
Addition$l Notes shail be treated as a single class of securities fbr all puryoscs uncler rhe F iscal
Agency Agreement.

5. Optir-rnal Redemption

T"hi: Company may redecm some $r all of the Nctes at fl"rly time. or llom timc to
time. lf li:e CompanJ'shocses tn redeem anv Noles, it \\"ill pa5, a redernption price equal to the
perccntege of prineipal amount hereof as set frlrth buluw:

Y{:ar Percentage

Seprcnrber 18. ?014 and thereufler 10{.{i00%
Septernhcr I l{" 201 5 and tlrercufler I il3"S0$gro
Septcmber lS. 2016 anel thereal'ler I0?"00$9r"
Scptember 18,201? ancl thereefter r00,fl009l.)

If the Corr:panv choose ts redeem imy Notcs, the Company urill deliver a noticc nf
redernptiun to H*ldem ol-.N*tes *ot less than 30 nor rnoie than S0 dilys l:efore the reclemptiarr
date. [f the Compnny is redeeming ]ess than all of the Notcs, the particular ]iores to be redeerned
will be selscted in accardnnce rvith the applicable pr*cedures oi'the Fiscal Agent *ncl, so lang ns
the Notss are registered to Dl-C or its n*rnineeo D'l"C: providecl, h$wevero Lhat no such partiai
redemptinn sball reduce the portion of the principal smount cf a Note not rer$eemEd to less thun
$2,000" lJnless the Compury default in payment of the redcmption price, c'rn and after the
redernpticn date, interest r.tili $esse to accrue on the Nates or porticins ol thc Notes callecl for
redemption.

6 Sinking Fund

The Notes &re not sulrject to any sinking l'und.

Notice of Redemption

NY l3-tl.$)?,I
$s$6{i$-s$d6$
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N*tice of redemption,ivill be sent electronically or mailed by tirst-clru;s rnail nt

lee^st 30 days but not ntore than 60 days before the redemption dnte to each l"lolder of Notes to be

redeemed at his, hcr or its registered aeldless ar pror,ided otherwise in accordance r.vith the

prncedures of The Deposit*ry Tru-rt Ccrnpany. Notes in denominations larger than $2.il00 may

be redeemed in part but only in rvhoie multiples ol$1,000 to the extent practicable. [f money

sulficienr to pry the redemption pricc of and aecrued and unpaid inter:est on al.lNotcs {or
p*rtions thsren{) to be rede$m*d sn the redemption date is depusiled rc'ith a Paying Agent on or

before the redernption date and certain cther conditions are satisiied, on and a{ter such

redemption date, interest c$ases to aacrus on sueh Notcs (or such potlions thereof) called fsr
reSemption.

8. Offbr to Repurchase Upon a Change of Control

Upron the occun'ence of a Chang* of C*ntrol- each Holcier sh&ll have lhe right"

subjeut to csrtidn conditions spccified in the Fiscal Agency Agrcementr to r$quire the Company

to repurchase all or any pa.rt of such l-lolder's Notes at a purchase price in cash equal ro 100% ol'

tlre principal a:nounl thereo{ plus accrucd and unpaid interest* il*ny. to, buf exchieiixg, the cJate

of repurchasc (subject to the right of the Holders of record on tire rclevant r*cord date to reccive

interest durl on the reievant intcrcst payment date). as provided in, and subjcct to ftc terms of, the

Fiscal Agency Agreement.

9. Dencminations; lransfcr; Exchange

Ths l\otes are in registercd form, witl:rout c$til:!ons, in den$minetions of $?,00(}

and any integrnl multiple of $1,000 in excess thereof. A Holder: shall register the transfer o{'or
exchange of l',$otes in nccordance with the Fiscal Agency Agreentcnt. lJpcn any registration of
transfer or exchange, the Registrar and the Fiscal Agent nra-t require a Halder, amcng nther

things, to furnish appropliatc endorsements or trunsfer clocuments and to pay anl* taxes required

by law or perrnitted by the Fiscal Agency Agrcement. Thc Regi-strar nee<i nct registcr the

$ansfer nf or exchange any Notes se lected lbr redcmption (except. in thil case of a Note to be

redeerned in parf the portion of the Note not to be redeemed) or to transfer or exchzurge emy

Notes for a p*riod *f I 5 days prior to the :nailing nf a neitice of reelernption eif Notex to be

redeernsd.

iCI Persons Deemed Orvnr:rs

The r*gistered Holder o1'this Nnte shall hs treated as the {)\to.nsr of it ltir all

Furposes.

n. Unclaimed N'{oney

If moncy for the payment of principal or interest remains unclairned for two yeers.

rhe Fiseal Agenr and a Faying Agent shall pay the moncy btck to the Compuny ert l"h$!r writtcn
request unless an abzurdoned property larv designates another Ferscn. After any such payment,

the Holders entiLled to the money must look tu the Con'rpany for payment as generul creditors
and tlre Fiscerl Agent and e llaying Agent shall have na lirrther liability wi$r respect to such

monies.

NY$4199?.r
66$ri66466S6
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t2. Dischnrge and Defeasance

Subject to certnin conditions, the Company at any time may terminate some of or

all its obligations under the N$tcs and the Fiscal Agency Agreemcnt if the Company deposit rvith

the F'iscal Ageril Etonsy or Gor,emment Securities or il cnmbination thereaf i:ar the pnyment of
principal ofl and interest on lhe Notes to redempti$n! sr maturityo tts the case may bc.

13. Amendment, Waiver

Thc Fiscal Agency Agrcumcnt and thc Nutcs may be iimended or supple:nented as

provided in the i?iscal Agency Agreentent.

14. Defaults and i{emcdies

lf an Event eif Default (other than an trivcnt of ilefault rclating [a cerlain events of
hankruptcy and insolvency) nccurs ar:d is continuing. tl:un and in every such ca-\e, the F"iscal

Agent or the $lolders of at least 67% in principal amount n{ the outstanding Nr:tes may declare

the entire princitrlal arnount o{'Notss to be due and immedintely pnyablc, by a notice in u'riting to

thc Cornpany {*nd to the tr."iscal Agent if given by rhe l'lolders), and upon any such decleration

such principal or specihed pnrtiun there*f shall besumc immediately due and pa.vablc.

Notwithstanding the foregoing, in the case of the evcrlts of bankrupfcy or insolr,'ctlcy, the

principal of ancl accrued ernd unpaid intercst on the Notes u,iil automatically trccotne dr-re anci

payahle.

,,\r any tims after a d*claration cf accctreration wirlr rsspcct to ths Notss hils hecn madri

nnd befcrre a judgrnent or deuree fbr pay:nent of thc money due ir*s been obtained hy the Fiscai

Agent, the hoiders of a majority in principal ffRount ol'the outstanding Notes, by written notice

ts the Compaly and the Fisc*l Agent, may rcscind eurd annul sur:h deci&ration and its

ssnscquenses if {i) the Comgrerny havc paid *r deposited w'ith tire Fisc*i Agent & sun"l sufllcient ta

pay all overdue installment*r $linterest, if u,ty, on ali ar:tstt^nding Notes, the principal of (and

premium, if any, on) all autstanding Notes that have Lrecome due otherwise than by such

declaration tf acceleration trnd interest thereun at tlre rale or rates borne by or pr$vitied for in

such Notes" t$ the extent that payme$ olsuch interest is lawful interest upon overdue

instalfunents of intercst at ths rate or rates bclnte by or provided for in suc.h 
^htotes, and alt sums

paid or advanred by rhe Fiscal Agent and the reasonable compen$ati$n" expen$es. disbursements

and arlvances ol'the Fiscal Agent, its agents and counsrsl, and (ii) all lSvents of Def,au]t with
respcct to the Noteso ether thsn the norlFaynrent *f ghe principal cf (nr premium, if any. un) or
interest on such Nores that hnve become drre solely by suclr declara{ion of acceleration. have

been sureci or rvu.ived. lrtro sucir rescission w'ill afTect any subsequsnt dei'iiult or impair any right

consequent thereon.

t5. Fiscal Agent Dealings,'vith the Company

Sub"ject tn ccrtain lirnitati*ns impcsed i:y the Fissai Agency Agrcemento the Fiscal

Agent under the lriscal Agency *\greemenl, in its indiviriual 0r a,ny other capacity, may beu$*ie

the owner or pledgee of Nntes and may otherrvise cleal u.ith and collect obligations orved tcr it by

the Companln or thcir Affrliales nnd may ctherwise deal with tlre Company or their Ai'frliates

with the same rights it rvould have if it r*,'orc not F'iscal Agent.

FiY l:t4 r $9?. l
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IA

I-Iolders
No Persona! I",lahility nf Directorso Officers, Employees, $;lembers and S.quity

Nc director, $lllcer, member. partner. employee, alliliate, incorporator or"hnlder of
equity interests nf the Company or any subsidiary or any r:f their parent eornpanies shall have

any liability for any obligations of the Company under the Notes or ibr any claim bascd on, in
re$pect oi. ar by reassn of such obligatieins or their creation. Haoh flolder by accepting I note

waives and releases all such liabiiity. The waiver and release ar€ Fart of the considerntion fcr
issuance of the notes.

l?. Authcntieatitn

Tlris Nnte shsll not bs valid until an authorized signatory oilths Fiscal Agent (or
an autllenticating agent) manually signs the cerlificate *f authenticetion $n thc other side of this
Nute.

I S. Abbrtviations

Custr:mary abbreviation$ may be used in the nan:e of a Flolder or an assignee,

such ss TEN COM {*tenants in comn:on). T'IIN ENT qq*nunts by the entireties), JT THN (:joint
te$ants rvith rights of sun"iv*rrship and ni:!t as te*ants in cr:mmon), CUST (*cttslodian), and

U/C1lv{lA {*Unifbrm Gift to Minors Act).

i9. Gnverning l.or'r'

THIS SECURITY $HALL $B GOVEITNED BY, AND CONSTRUED II\{

ACCORNAI\CE WITH, T}TII IN"TER}$AL LAWS O$ TIIE ST,{TII OF NtrW YORK
APPLICAI}Lfi TO ACREEIUBNTS MADC, AND TO BE PE,RtsORMED IN SUCH
fiTATE WITIIOUT REGART} TO CONIILICTS OF LAW FRTNCIPLES THHREOF TO
TI{N EXTEI\T TITE LAW O}" ANC}"THER JUR{SDICTION WOULD BIi APPLMD
TI{ER[BY.

?0. CUSIF Nurnbers and trSINs

The Company irave cail$ed CUSIP numbers and ISINs to tre printed un the Notes

and have dircctsd the Fissal Agent to use CUSIP numbeys and ISiNs. No rtpresentation is mede

as to the accurecy of such numbers either as prirrted on the Notes or ts conl*incd in &ny notice of
re<iemption urd relirnee may bc placed only on the i:thcr identification numbers pluced there*r.

The Comglany will furnish to nny Holder nf Notes upon written request and

without chnrgc to the Holder a copy of the Fiseal Agcncy Agreeruent rvhich hns in it tltc
text of this N*te.

NY t 34 t997. I
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ASSIGNMfiNT FORM

To *ussign this Note, fill in the fcrrm below;

I or nre assign anci transfer this Note to:

{Print $r t.rpe assigncens n&mi}! address and zip code)

(lnseri assigneens soc. sac. or ttlx t.D. No.)

and irev*cebly appoint argent to transfer this Note on the books o{'the Company.
The agent may substituts snsther to act tbr irirn,

Date: Yuur Signature:

Sign exactly Es y$ur nanrc appears on the
r:ther sidc of this Not;c.

Signoturc Guarantee:

Date:

Signature rnust be guarmteed b.v a

Signature of S ignntr.rre (i uarantee
panicipant in a recognized signature
gueranty mEdallion program or othtrr
signature g$erantor Frogram reasonably
acceptable to the lrisc*l Agent

S ignature of S i gnature G uarantiee,

fJYl34r99?, t
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CHRTIFICATE 1'O BiI DELIVERIID UPON EXCI-TANGE OR
REG I STRA"TION O]I TR,\NSITIR RHSTRI CTED NOTES

Tiris sertificate r$lates t*: $*-.__**- principal nmount of l.lotes held in {check applicable space)

--* book-entry or definitive lhnn hy the r.rndersigned.

The undersignecl:

n has requeste.tl the l;isi:al Agent by r,l.ritten order to deliver in exchangc for its benellcial
interest in the Gl$bal Note held by the Depository er l{ote or Notes in definitive,
registered frrm of authorized denorninations and an flggregate principal amount cqual to
its heneficial interesl in such Globa} Note {or thc purtion thsreof indicated above)

il has reqriested the Fiscnl Agent by rvritten order tn exchangc or register the tra^nsfer olu
Note or Securities

ln connection r,vitir any transfer of any of the Notes evidenceci by this uerlificate, the undersigned
confinns thst such Notes are being transfcn'ed:

CI{ECK ONtr BCIX BII.OW

(l)

{l)

i3)

n to one ol'Lhe Cornperny; or

il ter t}:lc Registr$r fsr registrnliun in the narns nf th* i"lnlcler, r*rithr:ut tr*nsfer; cr

il to a "Qualified Insritutionai lluyer"' (as clefirrcd in Rule l44A uf the Notes Act)
that is acqrriring thc Notes for its own {rc$ount or t"ar the account of another such

Quulifi ed lnstitut ional Buyer.

Ynur Signature:

Signatr.re fiuffentee

Datc:

D*te:

b-*Yl].{ 199?,1

sssss6-66666

Sign$.ure must be gunr"antesd by a
Signature of Signrturc Su$rnntee
pnrticipanl in a recognized signaturc
gu&ranty med*trlir:n Frogram *rr nther
signature Suafimt$r program reasunnbl-v-

acccptable ro the Fiscul Agent.

Signature ot Signaturc Cuarantee.
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NOTE AND EQUITY PLEDGE AGREEMENT 

THIS NOTE AND EQUITY PLEDGE AGREEMENT (this "Agreement") is entered into 
as of September _, 2014 by and among PRINCIPAL GROWTH STRATEGIES LLC, a 
Delaware limited liability company, located at 152 w. 57th Street, 4th Floor, New York, New 
York ("PGS"), PLATINUM PARTNERS CREDIT OPPORTUNITIES MASTER FUND LP, a 
Delaware limited partnership, located at 152 w. 57111 Street, 54th Floor, New York, New York 
("PPCO"), and AGERA HOLDINGS, LLC, a Delaware limited liability company ("Holdings" 
and together with PGS, PPCO, and each other individual and/or entity that becomes a pledger 
hereunder pursuant to Section 24 hereof, the "Pledgors" and each, a "Pledgor") and BAM 
ADMINISTRATIVE SERVICES LLC, a Delaware limited liability company, as agent for the 
Investors identified below ("Agent" and, together with the Investors (as defined below), the 
"Secured Creditors" and each, a "Secured Creditor"). 

RECITALS 

WHEREAS, Northstar GOM Holdings Group LLC, a Delaware limited liability company 
(the "Northstar Issuer"), Northstar Offshore Group, LLC, a Delaware limited liability company 
(''Northstar Offshore"), and other guarantors from time to time party thereto, are parties to that 
certain Indenture, dated as of the date hereof (as amended, supplemented, amended and restated 
or otherwise modified from time to time, the "Indenture"), pursuant to which the Issuer has 
issued $80,000,000 of its 12% second priority senior secured notes due 2019 (the "Initial Notes") 
and may issue an unlimited amount of additional notes (the "Additional Notes" and, together 
with the Initial Notes, the "Notes"); 

WHEREAS, PPCO holds either a direct or indirect equity interest in Northstar Issuer and 
Northstar Offshore and shall benefit from the issuance and sale of the Notes; 

WHEREAS, PPCO also holds either a direct or indirect equity interest in each of PGS, 
Holdings and Agera Energy LLC, a Delaware limited liabili ty company ("Energy"); 

WHEREAS, pursuant to the Indenture, each of BRe WNIC 2013 LTC Primary and 
Senior Health Insurance Company of Pennsylvania (collectively, the "Investors", and each, an 
"Investor") acquired certain of the Notes issued under said Indenture, and may from time to time 
acquire additional Notes (collectively, the "Purchased Notes"); and 

WHEREAS, in order to induce the Investors to provide or continue to provide such the 
financial accommodations as described in the Purchased Notes, the Pledgors have each agreed to 
pledge and grant a security interest in the collateral described herein to Agent, for the benefit of 
the Secured Creditors, on the terms and conditions set forth herein. 

NOW, THEREFORE, in consideration of the premises and for other good and valuable 
consideration the receipt of which is hereby acknowledged, the parties agree as follows. 

1. Definitions. Unless otherwise defined herein, capitalized terms used herein shall 
have the meanings ascribed to such terms in the Purchase Agreement. 

2. Pledge and Grant of Security Interest. To secure the prompt payment and 
performance in full when due, whether by lapse of time or otherwise, of the Obligations (as 
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defined in Section 3 hereof), each Pledgor hereby pledges and assigns to Agent for the benefit of 
the Secured Creditors, and grants to Agent for the benefit of the Secured Creditors, a first priority 
security interest in any and all right, title and interest of such Pledgor in and to the following, 
whether now owned or existing or owned, acquired, or arising hereafter (collectively, the 
"Collateral"): 

(a) Equity Interests. The outstanding stock and/or membership interests set 
forth on Schedule 1 attached hereto together with the certificates (or other agreements or 
instruments), if any, representing such stock and/or membership interests, and all options 
and other rights, contractual or otherwise, with respect thereto (collectively, together with 
the shares of stock and membership interests and/or proceeds described in Sections 2(b) 
and 2(c) below, the "Equity Interests"), including, but not limited to, the following: 

(i) all shares, interests, units or securities representing a dividend on 
any of the Equity Interests, or representing a distribution or return of capital upon 
or in respect of the Equity Interests, or resulting from a stock split, revision, 
reclassification or other exchange therefor, and any subscriptions, warrants, rights 
or options issued to the holder of, or otherwise in respect of, the Equity Interests; 
and 

(ii) without affecting the obligations of any Pledgor under any 
provision prohibiting such action hereunder or under any Document, in the event 
of any consolidation or merger involving the issuer of any Equity Interests and in 
which such issuer is not the surviving entity, all shares of each class of the stock 
of the successor entity formed by or resulting from such consolidation or merger. 

(b) Additional Interests. 100% (or, if less, the full amount owned by each 
Pledger) of each class of the issued and outstanding stock and/or membership interests 
owned by such Pledger of each issuer identified on Schedule 1 attached hereto (the 
" Issuers" and each, an "Issuer") and each Subsidiary of the Issuer, including, without 
limitation, the certificates, if any, representing such stock and/or membership interests. 

(c) PGS Notes. That certain amended and restated secured convertible 
promissory note issued by Energy to PGS in the principal amount of $600,071 .23, and 
convertible into the common membership interests of Holdings, dated June 11 , 2014, as 
amended, modified or supplemented from time to time (the "Convertible PGS Note") and 
each other promissory note and instrument that may from time to time be issued by 
Energy and/or Holding to PGS (collectilvey with the Convertible PGS Note, the "Pledged 
Notes"). 

( d) Proceeds. All proceeds and products of the foregoing, however and 
whenever acquired and in whatever form. 

Without limiting the generality of the foregoing, it is hereby specifically understood and 
agreed that each Pledger may from time to time hereafter deliver additional shares of stock 
and/or membership interests, as applicable, to Agent for the benefit of the Secured Creditors as 
collateral security for the Obligations. Upon delivery to Agent, such additional shares of stock 
and/or membership interests shall be deemed to be part of the Collateral and shall be subject to 
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the terms of this Agreement whether or not Schedule 1 is amended to refer to such additional 
shares or membership interests. 

3. Security for Obligations. The security interest created hereby in the Collateral of 
each Pledger constitutes continuing collateral security for all of the following (the 
"Obligations"): (a) all obligations of Northstar Issuer and/or Northstar Offshore to the Secured 
Creditors under the Purchased Notes and (b) all other obligations and liabilities of Northstar 
Issuer and/or Northstar Offshore to the Secured Creditors whether now existing or hereafter 
arising, direct or indirect, liquidated or unliquidated, absolute or contingent, due or not due and 
whether under, pursuant to or evidenced by a note, agreement, guaranty, instrument or otherwise 
(in each case, irrespective of the genuineness, validity, regularity or enforceability of such 
Obligations, or of any instrument evidencing any of the Obligations or of any collateral therefor 
or of the existence or extent of such collateral, and irrespective of the allowability, allowance or 
disallowance of any or all of such in any case commenced by or against either of Northstar Issuer 
or Northstar Offshore under Title 11, United States Code, including, without limitation, 
obligations of Northstar Issuer and/or Northstar Offshore for post-petition interest, fees, costs 
and charges that would have accrued or been added to the Obligations but for the 
commencement of such case). 

4. Delivery of the Collateral. Each Pledger hereby agrees that: 

(a) Delivery of Certificates. Each Pledger shall deliver to Agent (i) 
simultaneously with or prior to execution and delivery of this Agreement, all certificates 
representing the Equity Interests and (i i) promptly upon the receipt thereof by or on 
behalf of each Pledger, all other certificates and instruments constituting the Collateral. 
Prior to delivery to Agent, all such certificates and instruments constituting the Collateral 
shall be held in trust by each Pledgor for the benefit of Secured Creditors pursuant hereto. 
All such certificates shall be delivered in suitable form for transfer by delivery or shall be 
accompanied by duly executed instruments of transfer or assignment in blank, 
substantially in the form provided in Schedule 2 attached hereto. 

(b) Delivery of Pledged Notes. All instruments representing or evidencing the 
Pledged Notes shall be delivered to and held by or on behalf of Agent pursuant hereto 
and shall be accompanied by duly executed instruments of transfer or assignments in 
blank, all in form and substance satisfactory to Agent. PGS hereby shall upon demand by 
Agent to deliver any certificates, instruments or other distributions issued in connection 
with the Pledged Notes directly to Agent, in each case to be held by Agent, subject to the 
terms hereof. Upon the occurrence and during the continuance of an Event of Default (as 
defined below), Agent shall have the right, during such time in its discretion and without 
notice to PGS, to transfer to or to register in the name of Agent or any of its nominees 
any or all of the Pledged Notes. In addition, Agent shall have the right at such time to 
exchange instruments representing or evidencing Pledged Notes for instruments of 
smaller or larger denominations. 

( c) Additional Securities. If any Pledger shall receive by virtue of its being or 
having been the owner of any Collateral, any (i) stock certificate, membership certificate 
or other certificate representing stock or a membership interest, including without 
limitation, any certificate representing a dividend or distribution in connection with any 
increase or reduction of capital, reclassification, merger, consolidation, sale of assets, 
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combination of shares or membership or equity interests, stock splits, spin-off or split-off, 
promissory notes or other instrument; (ii) option or right, whether as an addition to, 
substitution for, or an exchange for, any Collateral or otherwise; (iii) dividends payable in 
securities; or (iv) distributions of securities in connection with a partial or total 
liquidation, dissolution or reduction of capital, capital surplus or paid-in surplus, then 
such Pledgor shall receive such certificate, instrument, option, right or distribution in 
trust for the benefit of the Secured Creditors, shall segregate it from such Pledger's other 
property and shall deliver it forthwith to Agent in the exact form received together with 
any necessary endorsement and/or appropriate stock power or membership interest 
power, as applicable, duly executed in blank, substantially in the form provided in 
Schedule 2, to be held by Agent as Collateral and as further collateral security for the 
Obligations. 

(d) Financing Statements. Each Pledgor authorizes Agent to file such UCC 
(as defined herein) or other applicable financing statements as may be reasonably 
requested by Agent in order to perfect and protect the security interest created hereby in 
the Collateral. 

5. Representations and Warranties. Each Pledgor hereby represents and warrants to 
the Secured Creditors, that so long as any of the Obligations remain outstanding or any 
Document is in effect: 

(a) Authorization of the Equity Interests. The Equity Interests are duly 
authorized and validly issued, are fully paid and nonassessable and are not subject to the 
preemptive rights of any Person. All other shares of stock or membership interests 
constituting Collateral will be duly authorized and validly issued, fully paid and 
nonassessable and not subject to the preemptive rights of any Person. 

(b) Title. Each Pledgor has good and indefeasible title to the Collateral and 
will at all times be the legal and beneficial owner of such Collateral free and clear of any 
Lien, other than Permitted Encumbrances. Except with respect to Permitted 
Encumbrances, there exists no "adverse claim" within the meaning of Section 8-102 of 
the Uniform Commercial Code as in effect in the State of New York (the "UCC") with 
respect to the Equity Interests. 

(c) Exercising of Rights. To the best of each Pledgor's knowledge, the 
exercise by Agent of its rights and remedies hereunder will not violate any law or 
governmental regulation or any material contractual restriction binding on or affecting 
any Pledgor or any of its property. 

(d) Pledgors ' Authority. No authorization, approval or action by, and no 
notice or filing with any governmental authority or with the issuer of any Equity Interests 
is required either (i) for the pledges made by Pledgors or for the granting of the security 
interests by Pledgors pursuant to this Agreement or (ii) to the best of each Pledgor's 
knowledge, for the exercise by Agent of its rights and remedies hereunder (except as may 
be required by laws affecting the offering and sale of securities). 

(e) Security Interest. This Agreement creates a valid security interest in favor 
of Agent, for the benefit of the Secured Creditors, in the Collateral. The taking 
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possession by Agent of the certificates, if any, representing the Equity Interests and all 
other certificates and instruments constituting Collateral and/or the execution and 
delivery of a Control Agreement (as defined in Section 6(d) below) with regard to such 
uncertificated Equity Interests consisting of membership interests will perfect Agent's 
security interest, for the benefit of the Secured Creditors, in the Equity Interests and, 
when properly perfected by filing or registration, in all other Collateral represented by 
such Equity Interests, other Collateral and instruments securing the Obligations. Except 
as set forth in this Section 5(e), no action is necessary to perfect or otherwise protect such 
security interest. 

6. Covenants. Each Pledgor hereby covenants, that so long as any of the Obligations 
remain outstanding or any Document is in effect, each Pledgor, shall: 

(a) No Transfer. No Pledgor will sell , assign, transfer, convey, or otherwise 
dispose of its rights in or to the Collateral or any interest therein; nor will any Pledgor 
create, incur or pennit to exist any Lien whatsoever with respect to any of the Collateral 
or the proceeds thereof other than that created hereby or otherwise granted for the benefit 
of Agent and/or affiliates of the Secured Parties. 

(b) Books and Records. Mark its books and records (and shall cause each 
issuer of the Equity Interests of such Pledgor to mark its books and records) to reflect the 
security interest granted to Agent, for the benefit of the Secured Creditors, pursuant to 
this Agreement. 

(c) Defense of Title. Warrant and defend title to and ownership of the 
Collateral at its own expense against the claims and demands of all other parties claiming 
an interest therein, keep the Collateral free from all Liens (other than Permitted 
Encumbrances), and not sell, exchange, transfer, assign, lease or otherwise dispose of the 
Collateral or any interest therein nor create, incur or permit to exist any Lien whatsoever 
with respect to any of the Collateral or the proceeds thereof other than that created hereby 
(other than Permitted Encumbrances). 

(d) Additional Equity Interests. Not consent to or approve the issuance of (i) 
any additional shares of any class of capital stock or other equity interests of any issuer of 
such Equity Interests; or (ii) any securities convertible either voluntarily by the holder 
thereof or automatically upon the occurrence or nonoccurrence of any event or condition 
into, or any securities exchangeable for, any such shares, unless, in either case, such 
shares are pledged as Collateral pursuant to this Agreement. 

(e) Further Assurances. Promptly execute and deliver at its expense all 
further instruments and documents and take all further action that may be reasonably 
necessary and desirable or that Agent may reasonably request in order to (i) perfect and 
protect the security interest created hereby in the Collateral (including without limitation 
any and all action necessary to satisfy Agent that Agent, for the benefit of the Secured 
Creditors, has obtained a first priority perfected Security Interest in any stock and/or 
membership interests; (ii) enable Agent, as agent for the Investors, to exercise and 
enforce its rights and remedies hereunder in respect of the Collateral; and (iii) otherwise 
effect the purposes of this Agreement, including, without limitation and if requested by 
Agent, (A) delivering to Agent irrevocable proxies in respect of the Collateral, which 
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irrevocable proxies will be strictly and only for the purpose of allowing Agent to perfect 
and protect the security interest granted or purported to be granted hereby or to enable 
Agent, as agent for the Investors, to exercise and enforce its rights and remedies 
hereunder with respect to the Collateral and/or (B) executing and delivering, and causing 
the issuer of such Equity Interests to execute and deliver, a limited liability company 
control agreement ("Control Agreement") substantially in the form of Schedule 3 hereto 
and each Pledger shall cause each such issuer to acknowledge in writing its receipt and 
acceptance thereof. Such Control Agreement shall instruct such issuer to follow 
instructions from Agent without such Pledger's consultation or consent. 

(f) Amendments. Not make or consent to any amendment or other 
modification or waiver with respect to any of the Collateral or enter into any agreement 
or allow to exist any restriction with respect to any of the Collateral other than pursuant 
hereto, including, without limitation, any amendment that would (i) impair the Collateral 
or adversely affect in any respect the rights, privileges, benefits and security interests 
provided to or intended to be provided to Agent, for the benefit of the Secured Creditors, 
under this Agreement or (ii) that in any way adversely affects the perfection of the 
security interests of Agent, for the benefit of the Secured Creditors, in the Collateral, 
including, without limitation, any amendment electing to no longer treat any membership 
interest as a security under Section 8-103 of the UCC, or any election to tum any 
previously certificated membership interest into an uncertificated membership interest. 

(g) Compliance with Securities Laws. File all reports and other information 
now or hereafter required to be fi led by such Pledger with the United States Securities 
and Exchange Commission and any other state, federal or foreign agency in connection 
with the ownership of the Collateral. 

7. Advances by Secured Creditors. Upon the occurrence and during the continuance 
of an Event of Default (as defined below), Agent may, at its sole option and in its sole discretion, 
perform the covenants and agreements of the Pledgors set forth herein, and in so doing, may 
expend such sums as Agent may reasonably deem advisable in the performance thereof, 
including, without limitation, the payment of any insurance premiums, the payment of any taxes, 
a payment to obtain a release of a Lien or potential Lien, expenditures made in defending against 
any adverse claim and all other expenditures which the Secured Creditors may make for the 
protection of the Collateral or which it may be compelled to make by operation of law. All such 
sums and amounts so expended shall be repayable by the applicable Pledgor(s) promptly upon 
timely notice thereof and demand therefor, shall constitute additional Obligations and shall bear 
interest from the date said amounts are expended at the applicable Contract Rate for the Notes. 
No such performance of any covenant or agreement by the Secured Creditors on behalf of any 
Pledger, and no such advance or expenditure therefor, shall relieve any Pledger of any default 
under the terms of this Agreement. The Secured Creditors may make any payment hereby 
authorized in accordance with any bill, statement or estimate procured from the appropriate 
public office or holder of the claim to be discharged without inquiry into the accuracy of such 
bill, statement or estimate or into the validity of any tax assessment, sale, forfeiture, tax lien, title 
or claim except to the extent such payment is being contested in good fa ith by a Pledger in 
appropriate proceedings and against which adequate reserves are being maintained in accordance 
with GAAP. 
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8. Events of Default. Each of the following shall constitute an event of default 
("Event of Default") hereunder: 

(a) An "Event of Default" under the Indenture or any agreement or note 
related to the Indenture shall have occurred and be continuing beyond any applicable cure 
period; 

(b) Any Pledger shall default in the performance of any of its obligations 
under any agreement between any Pledger and Agent and/or any other Secured Creditor, 
including, without limitation, this Agreement, and such default shall not be cured during 
any applicable cure period; 

(c) Any representation or warranty of any Pledger made herein or in any 
agreement, statement or certificate given in writing pursuant hereto or thereto or in 
connection herewith or therewith shall be false or misleading in any material respect; 

( d) Any portion of the Collateral is subjected to a levy of execution, 
attachment, distraint or other judicial process or any portion of the Collateral is the 
subject of a claim (other than by a Secured Creditor) of a Lien or other right or interest in 
or to the Collateral and such levy or claim shall not be cured, disputed or stayed within a 
period of frfteen (15) business days after the occurrence thereof; or 

(e) Any Pledger shall (i) apply for, consent to, or suffer to exist the 
appointment of, or the taking of possession by, a receiver, custodian, trustee, liquidator or 
other fiduciary of itself or of all or a substantial part of its property, (ii) make a general 
assignment for the benefit of creditors, (iii) commence a voluntary case under any state or 
federal bankruptcy laws (as now or hereafter in effect), (iv) be adjudicated a bankrupt or 
insolvent, (v) file a petition seeking to take advantage of any other law providing for the 
relief of debtors, (vi) acquiesce to, or fail to have dismissed, within thirty (30) days, any 
petition filed against it in any involuntary case under such bankruptcy laws, or (vii) take 
any action for the purpose of effecting any of the foregoing. 

9. Remedies. 

(a) General Remedies. Upon the occurrence of an Event of Default and 
during the continuation thereof, Agent shall have, in respect of the Collateral, in addition 
to the rights and remedies provided herein or by law, the rights and remedies of a secured 
party under the UCC or any other applicable law. 

(b) Transfer and Sale of Collateral. Upon the occurrence of an Event of 
Default and during the continuation thereof, without limiting the generality of this 
Section and without notice, Agent may, in its sole discretion for the benefit of the 
Secured Creditors, sell or otherwise dispose of or realize upon the Collateral, or any part 
thereof, in one or more parcels, at public or private sale, at any exchange or broker's 
board or elsewhere, at such price or prices and on such other terms as Agent may deem 
commercially reasonable, for cash, credit or for future delivery or otherwise in 
accordance with applicable law. To the extent permitted by law, Agent may in such 
event, bid for the purchase of such securities. Each Pledger agrees that, to the extent 
notice of sale shall be required by law and has not been waived by such Pledgor, any 
requirement of reasonable notice shall be met if notice, specifying the place of any public 
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sale or the time after which any private sale is to be made, is personally served on or 
mailed, postage prepaid, to such Pledger, in accordance with the notice provisions of 
Purchase Agreement at least ten (10) days before the time of such sale. Agent shall not 
be obligated to make any sale of the Collateral regardless of notice of sale having been 
given. Agent may adjourn any public or private sale from time to time by announcement 
at the time and place fixed therefor, and such sale may, without further notice, be made at 
the time and place to which it was so adjourned. 

(c) Private Sale. Upon the occurrence of an Event of Default and during the 
continuation thereof, each Pledger recognizes that Agent may deem it impracticable to 
effect a public sale of all or any part of the Equity Interests or any of the securities 
constituting the Collateral and that Agent may, therefore, determine to make one or more 
private sales of any such securities to a restricted group of purchasers who will be 
obligated to agree, among other things, to acquire such securities for their own account, 
for investment and not with a view to the distribution or resale thereof. Each Pledger 
acknowledges that any such private sale may be at prices and on terms less favorable to 
the seller than the prices and other terms which might have been obtained at a public sale 
and, notwithstanding the foregoing, agrees that such private sale shall be deemed to have 
been made in a commercially reasonable manner and that Agent shall have no obligation 
to delay sale of any such securities for the period of time necessary to permit the issuer of 
such securities to register such securities for public sale under the Securities Act of 1933, 
as amended. Each Pledger further acknowledges and agrees that any offer to sell such 
securities which has been made privately in the manner described above shall be deemed 
to involve a "public sale" under the UCC, notwithstanding that such sale may not 
constitute a "public offering" under the Securities Act of 1933, as amended, and Agent 
may, in such event, bid for the purchase of such securities. 

(d) Retention of Collateral. In addition to the rights and remedies hereunder, 
upon the occurrence and during the continuance of an Event of Default, Agent may, after 
providing the notices required by Section 9-620 of the UCC or otherwise complying with 
the requirements of applicable law of the relevant jurisdiction, retain all or any portion of 
the Collateral in satisfaction of the Obligations. Unless and until Agent shall have 
provided such notices, however, Agent shall not be deemed to have retained the 
Collateral in satisfaction of any Obligations for any reason. 

(e) Deficiency. In the event that the proceeds of any sale, collection or 
realization are insufficient to pay all amounts to which Agent, for the benefit of the 
Secured Creditors, is legally entitled, Pledgors shall be, jointly and severally, liable for 
the deficiency, together with interest thereon, together with the costs of collection and the 
reasonable fees of any attorneys employed by Agent to collect such deficiency. Any 
surplus remaining after the full payment and satisfaction of the Secured Obligations shall 
be returned to the appropriate party in accordance with Section 9-615 of the UCC. 

10. Rights of Agent. 

(a) Power of Attorney. In addition to other powers of attorney contained 
herein, each Pledgor hereby designates and appoints Agent, and each of its designees or 
agents as attorney-in-fact of each such Pledger, irrevocably and with power of 
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substitution, with authority to take any or all of the fo llowing actions upon the occurrence 
and during the continuance of an Event of Default: 

(i) to demand, collect, settle, compromise, adjust and give discharges 
and releases concerning the Collateral, all as Agent may reasonably determine; 

(ii) to commence and prosecute any actions at any court for the 
purposes of collecting any of the Collateral and enforcing any other right in 
respect thereof; 

(iii) to defend, settle or compromise any action brought and, in 
connection therewith, give such discharge or release as Agent may deem 
reasonably appropriate; 

(iv) to pay or discharge taxes, liens, security interests, or other 
encumbrances levied or placed on or threatened against the Collateral; 

(v) to direct any parties liable for any payment under any of the 
Collateral to make payment of any and all monies due and to become due 
thereunder directly to Agent or as Agent shall direct; 

(vi) to receive payment of and receipt for any and all monies, claims, 
and other amounts due and to become due at any time in respect of or arising out 
of any Collateral; 

(vii) to sign and endorse any drafts, assignments, proxies, stock powers, 
verifications, notices and other documents relating to the Collateral ; 

(viii) to settle, compromise or adjust any suit, action or proceeding 
described above and, in connection therewith, to give such discharges or releases 
as Agent may deem reasonably appropriate; 

(ix) to execute and deliver all assignments, conveyances, statements, 
financing statements, renewal financing statements, pledge agreements, affidavits, 
notices and other agreements, instruments and documents that Agent may 
determine necessary in order to perfect and maintain the security interests and 
liens granted in this Agreement and in order to fully consummate all of the 
transactions contemplated herein and therein; 

(x) to exchange any of the Collateral or other property upon any 
merger, consolidation, reorganization, recapitalization or other readjustment of 
the issuer thereof and, in connection therewith, deposit any of the Collateral with 
any committee, depository, transfer agent, registrar or other designated agency 
upon such terms as Agent may determine; 

(xi) to vote for a shareholder, partner or member resolution, or to sign 
an instrument in writing, sanctioning the transfer of any or all of the Equity 
Interests into the name of Agent, for the benefit of the Secured Creditors, or into 
the name of any transferee to whom the Equity Interests or any part thereof may 
be sold pursuant to Section 9 hereof; and 
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(xii) to do and perform all such other acts and things as Agent may 
reasonably deem to be necessary, proper or convenient in connection with the 
Collateral. 

This power of attorney is a power coupled with an interest and shall be irrevocable until 
such time as all of the Obligations have been indefeasibly paid in fu ll. Agent shall be 
under no duty to exercise or withhold the exercise of any of the rights, powers, privileges 
and options expressly or implicitly granted to Agent, for the benefit of the Secured 
Creditors, in this Agreement, and shall not be liable for any failure to do so or any delay 
in doing so. Agent shall not be liable for any act or omission or for any error of judgment 
or any mistake of fact or law in its individual capacity or its capacity as attorney-in-fact 
except acts or omissions resulting from its gross negligence or willful misconduct. This 
power of attorney is conferred on Agent solely to protect, preserve and real ize upon its 
security interest in Collateral. 

(b) Perfonnance by Agent of any Pledgor's Obligations. If any Pledgor fails 
to perform any agreement or obligation contained herein, Agent itself may perform, or 
cause performance of, such agreement or obligation, and the expenses of Agent incurred 
in connection therewith shall be payable by the applicable Pledgor pursuant to Section 7 
hereof. 

(c) Assignment by Agent. Subject to the Indenture and the Purchased Notes, 
any Investor may from time to time assign the Obligations and any portion thereof and/or 
the Collateral and any portion thereof, and the assignee shall be entitled to all of the 
rights and remedies of such Investor under this Agreement in relation thereto. 

(d) Agent's Duty of Care. Other than the exercise ofreasonable care to assure 
the safe custody of the Collateral while being held by Agent hereunder, Agent shall have 
no duty or liability to preserve rights pertaining thereto, it being understood and agreed 
that each Pledgor, as applicable, shall be responsible for preservation of all rights in the 
Collateral, and Agent shall be relieved of all responsibility for the Collateral upon 
surrendering it or tendering the surrender of it to the applicable Pledgor. Agent shall be 
deemed to have exercised reasonable care in the custody and preservation of the 
Collateral in its possession if such Collateral is accorded treatment substantially equal to 
that which Agent accords its own property, which shall be no Jess than the treatment 
employed by a reasonable and prudent person in the industry, it being understood that 
Agent shall not have responsibility for (i) ascertaining or taking action with respect to 
calls, conversions, exchanges, maturities, tenders or other matters relating to any 
Collateral, whether or not Agent has or is deemed to have knowledge of such matters; or 
(i i) taking any necessary steps to preserve rights against any parties with respect to any 
Collateral. 

(e) Voting Rights in Respect of the Collateral. 

(i) So long as no Event of Default shall have occurred and be 
continuing, to the extent permitted by law, each Pledgor may exercise any and all 
voting and other consensual rights pertaining to the Collateral or any part thereof 
for any purpose not inconsistent with the terms of this Agreement; and 

10 

Case 1:18-cv-10936-JSR   Document 157-7   Filed 01/24/19   Page 11 of 116



(ii) Upon the occurrence and during the continuance of an Event of 
Default, all rights of each Pledgor to exercise the voting and other consensual 
rights which they would otherwise be entitled to exercise pursuant to clause (i) of 
this subsection ( e) shall cease and all such rights shall thereupon become vested in 
Agent, as Agent for the Investors, which shall then have the sole right to exercise 
such voting and other consensual rights. 

(f) Dividend and Distribution Rights in Respect of the Collateral. 

(i) So long as no Event of Default shall have occurred and be 
continuing or no other Document prohibits the making or receiving of any 
dividends and other distributions and subject to Section 4(b) hereof, each Pledgor 
may receive and retain any and all dividends and other distributions (other than 
dividends and other distributions constituting Collateral which are addressed 
hereinabove) or interest paid in respect of the Collateral to the extent otherwise 
permitted. 

(ii) 
Default: 

Upon the occurrence and during the continuance of an Event of 

(A) all rights of each Pledgor to receive the dividends, other 
distributions and interest payments which it would otherwise be 
authorized to receive and retain pursuant to paragraph (i) of this 
subsection shall cease and all such rights shall thereupon be vested in 
Agent, as agent for the Investors, which shall then have the sole right to 
receive and hold such dividends, other distributions and interest payments 
as Collateral; and 

(B) all dividends and interest payments which are received by 
any Pledgor contrary to the provisions of paragraph (A) of this clause shall 
be received in trust for the benefit of Agent, as agent for the Investors, 
shall be segregated from other property or funds of such Pledgor and shall 
be forthwith paid over to Agent as Collateral in the exact form received, to 
be held by Agent as Collateral and as further collateral security for the 
Obligations. 

(g) Release of Collateral. Agent may release any of the Collateral from this 
Agreement or may substitute any of the Collateral for other Collateral without altering, 
varying or diminishing in any way the force, effect, lien, pledge or security interest of this 
Agreement as to any Collateral not expressly released or substituted, and this Agreement 
shall continue as a first priority lien on all Collateral not expressly released or substituted. 

11 . Application of Proceeds. Upon the occurrence of and during the continuance of 
an Event of Default, any payments in respect of the Obligations and any proceeds of any 
Collateral , when received by Agent in cash or its equivalent, will be applied as follows: first, to 
all reasonable costs and expenses of the Secured Creditors (including without limitation 
reasonable attorneys' fees and expenses) incurred in connection with the implementation and/or 
enforcement of this Agreement and/or the Indenture, the Purchased Notes or any other agreement 
related thereto; second, to the principal amount of the Obligations; third, to such of the 
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Obligations consisting of accrued but unpaid interest and fees; fourth, to all other amounts 
payable with respect to the Obligations; and fifth, to the payment of the surplus, if any, to 
whoever may be lawfully entitled to receive such surplus. Each Pledgor shall remain jointly and 
severally liable to the Secured Creditors for any deficiency. 

12. Costs of Counsel. If at any time hereafter, whether upon the occurrence of an 
Event of Default or not, Agent employs counsel to prepare or consider amendments, waivers or 
consents with respect to this Agreement, or to take action or make a response in or with respect 
to any legal or arbitral proceeding relating to this Agreement or relating to the Collateral, or to 
protect the Collateral or exercise any rights or remedies under this Agreement or with respect to 
the Collateral, then each Pledgor agrees to promptly pay upon demand any and all such 
reasonable documented costs and expenses incurred by Agent, all of which costs and expenses 
shall constitute Obligations hereunder. 

13. Subordination. With respect to all Collateral pledged as security for those 
liabilities from time to time arising under and pursuant to that certain Note Purchase Agreement, 
dated as of June 18, 2014 (as amended, modified, restated or supplemented from time to time, 
the "Purchase Agreement"), by and among Energy, the investors named therein and from time to 
time party thereto (collectively, the "Agera Investors"), and Agent, as agent for the Agera 
Investors, the Related Agreements (as defined in the Purchase Agreement") and all other 
documents, instruments and agreements executed in connection therewith (together with the 
Purchase Agreement and the Related Agreements, the "Agera Documents") (the "Common 
Collateral"), each Secured Creditor hereby subordinates all claims and security interests it may 
have against, or with respect to, any Common Collateral, to the security interests granted in the 
Common Collateral to Agent for the benefit of the Agera Investors. Use of proceeds of Common 
Collateral in the payment of the Obligations shall be postponed and subordinated in right of 
payment and priority to the payment in full of all liabilities to the Agera Investors arising under 
the Agera Documents. 

14. Continuing Agreement. 

(a) This Agreement shall be a continuing agreement in every respect and shall 
remain in full force and effect until such time as all Obligations have been indefeasibly 
paid in full. Upon such payment and termination, this Agreement shall be automatically 
terminated, the security interest in the Collateral shall be deemed released, and Agent 
shall, promptly (i) at the expense of the applicable Pledgor, forthwith release all of its 
liens and security interests hereunder and shall execute and deliver all UCC tennination 
statements and/or other documents reasonably requested by such Pledgor evidencing such 
termination and (ii) return, or cause to be returned, all certificates representing the Equity 
Interests to the Pledgors. Notwithstanding the foregoing, all releases and indemnities 
provided hereunder shall survive tennination of this Agreement. 

(b) This Agreement shall continue to be effective or be automatically 
reinstated, as the case may be, if at any time payment, in whole or in part, of any of the 
Obligations is rescinded or must otherwise be restored or returned by Agent as a 
preference, fraudulent conveyance or otherwise under any bankruptcy, insolvency or 
similar law, all as though such payment had not been made; provided that in the event 
payment of all or any part of the Obligations is rescinded or must be restored or returned, 
all reasonable costs and expenses (including without limitation any reasonable legal fees 
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and disbursements) incurred by Agent in defending and enforcing such reinstatement 
shall be deemed to be included as a part of the Obligations. 

15. Amendments; Waivers; Modifications. This Agreement and the provisions hereof 
may not be amended, waived, modified, changed, discharged or terminated except in writing by 
all parties hereto; provided, that, to the extent that additional investors that are also represented 
by Agent shall from time to time purchase Notes, the Agent shall have the sole and exclusive 
right to supplement the definition of Investor as set forth herein to add such additional purchasers 
as beneficial parties of the Pledgors ' grant of security as described herein. 

16. Successors in Interest. This Agreement shall create a continuing security interest 
in the Collateral and shall be binding upon each Pledgor, its successors and assigns and shall 
inure, together with the rights and remedies of Agent hereunder, to the benefit of Agent, for the 
benefit of the Secured Creditors, and their respective successors and permitted assigns; provided, 
however, that no Pledgor may assign its rights or delegate its duties hereunder without the prior 
written consent of Agent. To the fullest extent permitted by law, each Pledgor hereby releases 
Agent, as agent for the Secured Creditors, and the Secured Creditors, and their successors and 
permitted assigns, from any liability for any act or omission relating to this Agreement or the 
Collateral, except for any liability arising from the gross negligence or willful misconduct of 
Agent, or its officers, employees or agents. 

17. Notices. All notices required or permitted to be given under this Agreement shall 
be in conformance with the terms of the Purchase Agreement and notice to PGS shall be as 
follows: 

Principal Growth Strategies LLC 
152 W. 57th Street 
4111 Floor 
New York, New York 1001 9 
Email: [ 

·~~~~~~~~~~~~-----' 

Platinum Partners Credit Opportunities Master Fund LP 
152 W. 57111 Street 
54111 Floor 
New York, New York 10019 
Email: [ 

~~~~~~~~~~~~-----' 

Agera Holdings, LLC 
555 Pleasantville Road, Suite 107 
Briarcliff Manor, New York 10510 
Attn: Michael Nordlicht 
Emai 1: m ichael. no rd I icht@ageraenergy.com 

18. Counterparts. This Agreement may be executed in any number of counterparts, 
each of which where so executed and delivered shall be an original, but all of which shall 
constitute one and the same instrument. It shall not be necessary in making proof of this 
Agreement to produce or account for more than one such counterpart. Any signature delivered 
by facsimile or electronic transmission shall be deemed to be an original signature hereto. 
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19. Headings. The headings of the sections and subsections hereof are provided for 
convenience only and shall not in any way affect the meaning or construction of any provision of 
this Agreement. 

20. Governing Law; Consent to Jurisdiction and Service of Process; Waiver of Jury 
Trial. THIS AGREEMENT AND THE RIGHTS AND OBLIGATIONS OF THE PARTIES 
HEREUNDER SHALL BE GOVERNED BY, AND CONSTRUED AND INTERPRETED IN 
ACCORDANCE WITH, THE LAW OF THE ST ATE OF NEW YORK. THE PROVISIONS 
OF THE PURCHASE AGREEMENT RELATING TO CONSENT TO JURISDICTION AND 
WAIVER OF JURY TRIAL ARE HEREBY INCORPORATED BY REFERENCE HEREIN, 
MUTATIS MUTANDIS. 

21. Severability. If any provision of this Agreement is determined to be illegal , 
invalid or unenforceable, such provision shall be fully severable and the remaining provisions 
shall remain in full force and effect and shall be construed without giving effect to the illegal, 
invalid or unenforceable provisions. 

22. Entirety. This Agreement, the Indenture and the other documents related to the 
Indenture represent the entire agreement of the parties hereto and thereto, and supersede all prior 
agreements and understandings, oral or written, if any, including any commitment letters or 
correspondence relating to the Indenture or the transactions contemplated herein and therein. 

23. Survival. All representations and warranties of each Pledgor hereunder shall 
survive the execution and delivery of this Agreement. 

24. Other Security. To the extent that any of the Obligations are now or hereafter 
secured by property other than the Collateral (including, without limitation, real and other 
personal property owned by any Pledgor), or by a guarantee, endorsement or property of any 
other Person, then Agent shall have the right to proceed against such other property, guarantee or 
endorsement upon the occurrence and during the continuance of any Event of Default, and Agent 
has the right, in its sole discretion, to determine which rights, security, liens, security interests or 
remedies Agent shall at any time pursue, relinquish, subordinate, modify or take with respect 
thereto, without in any way modifying or affecting any of them or any of Agent's rights or the 
Obligations under this Agreement. 

25. Joinder. It is understood and agreed that any person or entity that desires to 
become a Pledgor hereunder, or is required to execute a counterpart of this Pledge Agreement 
after the date hereof, shall become a Pledgor hereunder by (x) executing a Joinder Agreement in 
form and substance satisfactory to the Agent, (y) delivering supplements to such exhibits and 
annexes to this Agreement as the Agent shall reasonably request and (z) taking all actions as 
specified in thi s Pledge Agreement as would have been taken by such Pledgor had it been an 
original party to this Pledge Agreement, in each case with all documents required above to be 
delivered to the Agent and with all documents and actions required above to be taken to the 
reasonable satisfaction of the Agent. 

[Remainder of page intentionally left blank] 
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Each of the parties hereto has caused a counterpart of this Agreement to be duly executed 
and delivered as of the date first above written. 

AGREED AND ACKNOWLEDGED: 

PRINCIPAL GROWTH STRATEGIES LLC 

By: _ ____ _ _ _____ _ _ 

Name: 
Title: 

PLATINUM PARTNERS CREDIT 
OPPORTUNITIES MASTER FUND LP 

By: __________ _____ _ 

Name: 
Title: 

AGERA HOLDINGS, LLC, 
By: Agera Management Corp., its manager 

By: • /{~ A/711~ 
Name: Michael Nordlicht 
Title: Authorized Signatory 

BAM ADMINISTRATIVE SERVICES LLC, 
as Agent 

By: _ ___________ _ 

Name: David Levy 
Title: Authorized Signatory 

SIGN./\TURE PAGI.: TO 
EQUITY PLEDGE AGREEMENT 
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Each of the parties hereto has caused a counterpart of this Agreement to be duly executed 
and delivered as of the date first above written. 

AGREED AND ACKNOWLEDGED: 

PRINCIPAL GROWTH STRATEGIES LLC 

By: r-v 
Name: 
Title: 

PLATINUM PARTNERS CREDIT 
OPPORTUNITIES MASTER FUND LP 

~ r------
By:~~~~~~~~~~~~~~ 
Name: 
Title: 

AGERA HOLDINGS, LLC, 
By: Agera Management Corp., its manager 

By:~~~~~~~~~~~~~~~~ 
Name: Michael Nordlicht 
Title: Authorized Signatory 

:s:~~~RA+rRVIl LLC, 

Name: David Levy ..J 
Title: Authorized Signatory 

SIGNATURE PAGE TO 
EQUITY PLEDGE AGREEMENT 
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SCHEDULE 1 

Number of Percentage 

~ Shares/ Interests Certificate Qwnershiu ofTY[le 
Pledgor Issuer Number Lis ted 

Principal Growth Agera Ho ldings, LLC Preferred 17 NIA 40.48% 
Strategies LLC Membership 

Interests 

Platinum Partners Credit Agera Holdings, LLC Preferred 25 NIA 59.52% 
Opportunities Master Membership 
Fund LP Interests 

Agera Holdings, LLC Agcra Energy, LLC Common 1,000 NIA 100% 
Membership 

Interests 
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SCHEDULE2 

[Irrevocable Stock Power] [Membership Interest Power] 

FOR VA LUE RECEIVED, the undersigned hereby sells, assigns and transfers to 

the following [shares of stock/membership interest] of _________ , a _____ _ 

No. of [Shares] [Units] Certificate No. 

and irrevocably appoints its agent and attorney-in-fact 
to transfer all or any part of such [stock/membership interests] and to take all necessary and 
appropriate action to effect any such transfer. The agent and attorney-in-fact may substitute and 
appoint one or more persons to act for him. The effectiveness of a transfer pursuant to this stock 
power shall be subject to any and all transfer restrictions referenced on the face of the certificates 
evidencing such interest or in the [certificate of incorporation/articles of organization] or 
[bylaws/operating agreement] of the subject [corporation/limited liability company] , to the extent 
they may from time to time exist. 

a 

By: _ ___ ____________ _ 

Name: 
Title: 
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SCHEDULE3 

FORM OF CONTROL ACKNOWLEDGMENT 

Reference is hereby made to that certain Equity Pledge Agreement, dated as of 
[ _, 20_], (as amended, modified and/or supplemented from time to time, the 
"Pledge Agreement"), between [PLEDGOR] (the "Pledgor"), certain other pledgers party thereto 
from time to time and BAM Administrative Services LLC, as agent for the Secured Creditors (as 
defined therein) (the "Agent") wherein the Pledger has pledged and granted a security interest in 
all of its interests in [ISSUER], a, [ limited liability company (the "Issuer"). 
Capitalized terms used but not otherwise defined herein shall have the meanings ascribed thereto 
in the Pledge Agreement. 

The Issuer is hereby instructed by the Pledgor that all of the Pledgor's right, title and 
interest in and to all of the Pledgor's rights in connection with any membership interests in the 
Issuer now and hereafter owned by the Pledger are subject to a pledge and security interest in 
favor of the Agent, for the ratable benefit of the Secured Creditors (as defined in the Pledge 
Agreement). The Pledgor hereby instructs the Issuer to act upon any instruction delivered to it 
by the Agent with respect to the Collateral without seeking further instruction from the Pledgor, 
and, by its execution hereof, the Issuer hereby agrees to do so. 

The Issuer, by its written acknowledgment and acceptance hereof, hereby acknowledges 
receipt of a copy of the Pledge Agreement and agrees promptly to note on its books the security 
interests granted under the Pledge Agreement. The Issuer also waives any rights or requirements 
at any time hereafter to receive a copy of the Pledge Agreement in connection with the 
registration of any Collateral in the name of the Agent or its designee or the exercise of voting 
rights by the Agent or its designee. 

[Remainder of this page intentionally left blank] 
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IN WITNESS WHEREOF, the Pledgor has caused this Control Acknowledgment to be 
duly signed and delivered by its officer duly authorized as of this __ day of [ , 20_] . 

[PLEDGOR] 

By: -----------
Name: 
Title: 

Acknowledged and accepted this 

_ _ _ dayof[ ___ _, 20_] . 

[ISSUER] 

By: - - ---------
Name: 
Title: 
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590 Madison Avenue, 5th Floor   New York, New York 10022 

T. 212 207 6860  F. 212 207 6863 

www.sterlingvaluationgroup.com 

 
 
June 11, 2015 

Mr. Joseph SanFilippo 
Platinum Management (NY) LLC 
250 West 55th Street, 14th Floor 
New York, New York 10019 
 
  
Dear Mr. SanFilippo:  
  

At your request, we have analyzed certain financial information regarding assets held by Platinum 
Partners Value Arbitrage Fund LP, and/or its affiliates (the “Fund”), as set forth herein, and submit this 
letter on our findings.  

The purpose of this analysis is to express an opinion (the “Opinion”) on the fair value, as of 
December 31, 2014, of the Fund’s interest in the investments (the “Investments”) described herein.  We 
understand  that  the  Fund  intends  to  use  our  Opinion  solely  for  internal  management  planning  and  
management’s determination of net asset value, profit and loss calculations, and financial reporting, and 
that the Fund may provide an informational copy of the Opinion in its entirety to shareholders, and 
prospective shareholders, of the Fund. 

The term “fair value,” as used herein, is defined as the amounts at which the Fund’s interests in 
the Investments would change hands between a willing buyer and a willing seller (that are not affiliated 
with one another), each having reasonable knowledge of all relevant facts, neither being under any 
compulsion to act.   

Nothing contained herein is intended to be construed or relied on by any person as a legal opinion 
as to any matter, including without limitation relating to the underlying borrower, the enforceability of the 
underlying transaction, or the perfection of any security interest.  In connection with this Opinion, we 
have made such reviews, analyses, and inquiries as we have deemed necessary and appropriate under the 
circumstances. No opinion or representation as to matters relating to the perfection of any security interest 
is hereby given, and no independent examination of any public records in connection therewith has been 
made.   

In connection with this Opinion, we have relied solely on such information as described in 
Appendices I through XXXI attached hereto and incorporated herein by this reference.  We have not 
independently verified and have assumed the accuracy and completeness of the information supplied to us 
by the Fund with respect to the borrowers, issuers or Investments described herein, and the Fund, and do 
not  assume  any  responsibility  with  respect  to  it.   We  have  not  made  any  physical  inspection,  or  
independent appraisal, of any of the common stock, equity, properties, or assets of the borrowers, issuers, 
or the Fund. 
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Mr. Joseph SanFilippo 
Platinum Management (NY) LLC 
June  11,  2015           Page  2  

 
 

For the purposes of this analysis, we have assumed that the Fund acquired its interest in each 
Investment described herein on such Investment’s issuance date and/or thereafter in good faith arms 
length transactions. 

This Opinion is based on the Fund’s representation and warranty made as of the date of this 
Opinion that: (i) except as otherwise set forth herein, the Fund is not aware of any material adverse 
change in the financial condition or business operations of the obligors underlying the Investments; (ii) 
except as otherwise set forth herein, to the Fund’s knowledge and belief there has been no material default 
or material Event of Default under the terms of the Investments; and (iii) except as otherwise set forth 
herein, the Fund has not received any oral or written notification under the documents evidencing the 
Investments indicating any circumstances that may become a material default or material Event of Default 
under the Investments.  

All  valuation  methodologies  that  estimate  the  worth  of  secured  loans,  unsecured  loans,  
convertible  securities  and  equity  securities  are  predicated  on  numerous  assumptions  pertaining  to  
prospective economic conditions.  Our opinion is necessarily based on business, economic, market, and 
other conditions as they exist, and can be evaluated by us as of December 31, 2014.  Unanticipated events 
and circumstances may occur and actual results may vary from those assumed.  The variations may be 
material. 

Based upon the investigation, premises, provisos, and analyses outlined above, and subject to the 
attached “Limiting Factors and Other Assumptions,” it is our opinion that, as of December 31, 2014 the 
fair value of the Fund’s interest in the loans, is reasonably stated in the amounts as set forth in Exhibit A.  

In accordance with recognized professional ethics, our fees for this service are not contingent 
upon the opinion expressed herein, and neither Sterling Valuation Group, Inc., nor any of its employees 
have a present or intended financial interest in the borrowers or issuers of the investments described 
herein.   

 
STERLING VALUATION GROUP, INC. 

 
Attachment 
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LIMITING FACTORS AND OTHER ASSUMPTIONS 
 
 
The professional fee for this engagement is not contingent upon the opinion of value set forth in the 
attached written opinion (“Opinion”) prepared by Sterling Valuation Group, Inc. (“Sterling”). 
 
The Opinion is based on business, general economic, market and other conditions that reasonably could 
be evaluated by Sterling as of the valuation date.  Subsequent events that could affect the conclusions set 
forth in the Opinion include adverse changes in industry performance or market conditions and changes to 
the business, financial condition and results of operations of the borrowers or issuers, as the case may be, 
of the investments described herein.  Sterling is under no obligation to update, revise or reaffirm the 
Opinion. 
 
The Opinion is intended solely for the information of the person or persons to whom it is addressed, 
solely for the purpose stated, and may not be relied upon by any other person or for any other purpose 
without Sterling’s prior written consent.  The conclusions set forth in the Opinion are based on methods 
and techniques that Sterling considers appropriate under the circumstances, and represent the opinion of 
Sterling based upon information furnished by the Fund and its advisors and other publicly available 
sources.  Sterling has relied upon the Fund’s representations that the information provided by it, or on its 
behalf, is accurate and complete in all material requests. 
 
Notwithstanding the foregoing, the opinions set forth in the Opinion are not intended by Sterling, and 
should not be construed, to be investment advice in any manner whatsoever.  Furthermore, no opinion, 
counsel or interpretation is intended in matters that require legal, accounting, tax or other appropriate 
professional advice.  It is assumed that such opinions, counsel or interpretations have been or will be 
obtained from the appropriate professional sources.   
 
Except to the extent specifically disclosed in writing to Sterling, the Opinion also assumes that the 
borrowers or issuers of the investments described herein, as the case may be, have no material contingent 
assets or liabilities, no unusual obligations or substantial commitments other than those incurred in the 
ordinary course of business, and no pending or threatened litigation that would have a material effect on 
such borrowers or issuers. 
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Platinum
EXHIBIT A
As of December 31, 2014

12/31/2014 12/31/2014
Sterling Low Value Sterling High Value

I Grey K 5,638,452                 5,638,452                    
II Minque 4,911,133                 5,674,348                    
III Implant Sciences 51,011,326               60,870,726                  
IV China Horizon Equity 62,101,221               62,101,221                  

China Horizon Debt 4,539,032                 4,539,032                    
V Urigen Equity 58,270,947               72,000,000                  
 Urigen Debt 2,000,000                 2,000,000                    
VI Ferrous Resources 671,667                     1,166,667                    
VII Agera Energy LLC 33,835,461               42,932,359                  
VIII Desert Hawk Equity 13,834,636               19,062,285                  

Desert Hawk Debt 15,164,989               15,164,989                  
IX Airdye LLC 11,360,000               11,360,000                  

Saviva I FS LP 16,336,664               18,277,616                  
X Viper Motorcyle Company 5,698,000                 5,698,000                    

Viper Real Estate Inc 2,696,437                 2,696,437                    
XI Zadara 8,446,378                 8,446,378                    
XII Alcyone (PPLO) 1,820,963                 2,081,101                    
XIII Blumont 13,224,000               13,224,000                  
XIV Pedevco 5,324,030                 5,324,030                    

Golden Globe Oil Debt (Formerly RJ Resources) 6,082,086                 6,082,086                    
Golden Globe Oil Equity (Formerly RJ Resources) 28,500,000               35,000,000                  

XV Advance Energy Repo 3 (SUGI) 9,320,709                 9,489,590                    
XVI Sky East Interenational Repo 1 (LCGP) 4,448,505                 4,596,551                    

Sky East Interenational Repo 2 (TMPI) 8,815,447                 9,026,628                    
Sky East Interenational Repo 3 (PLAS) 7,224,679                 7,468,799                    

XVII Newrick Holdings Ltd (MYRX) 10,492,509               10,805,392                  
XVIII Carbon Portfolio 30,653,717               35,165,007                  
XIX Liongold 11,044,889               11,044,889                  
XX Wexford (PPLO) 1,674,500                 1,674,500                    
XXI Suchman LLC and Over Everything LLC 17,665,000               17,665,000                  
XXII Parot Tavot, LLC 2,250,643                 2,250,643                    
 Copper Rider, LLC 2,446,922                 2,446,922                    
XXIII CNC 2,007,000                 2,007,000                    
XXIV Bang Holdings (PPLO) 1,144,786                 1,439,429                    
XXV PPVA Oil and Gas1

Black Elk Preferred Equity 8,031,969                 8,031,969                    
Black Elk Note Receivable (Accrued Interest) 1,758,997                 1,758,997                    

 Golden Gate Oil Debt 10,570,776               10,570,776                  
 Northstar GOM Holdings 12% Note Receivable (Formerly Lafitte) 9,905,363                 9,905,363                    

Northstar GOM Holdings 12% Senior Notes 5,090,333                 5,090,333                    
PPVA Oil and Gas Common Equity 239,419,923            293,040,404               

 Northstar (PPLO) 6,894,643                 6,894,643                    
XXVI Navidea 53,962,589               55,792,589                  
XXVII Vistagen 7,219,533                 8,353,098                    
XXVIII Infinity Augmented Reality 28,573                       1,546,755                    
XXIX Echo Therapeutics 4,131,905                 4,377,478                    
XXX Fluropharma 2,240,937                 2,416,156                    
XXXI Car Charging Group Inc 2,783,195                 3,260,314                    

Total 812,695,464            925,458,952               

1 PPVA Oil and Gas Common Equity  includes Northstar, Golden Gate Oil and 
Black Elk
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June 26, 2015 
 
Private and Confidential 
 
 
Daniel Mandelbaum 
Chief Financial Officer 
Platinum Partners, LP 
250 West 57th Street, 14th Floor 
New York, NY 10019 

  

 
 
 
 
 

  

RE: Valuation Advisory Services for Certain Investments Held by Funds Managed by Platinum 
Partners, LP as of March 31, 2015 

 
Dear Mr. Mandelbaum, 
  
Per the engagement letter (“Engagement Letter”) by and between Platinum Partners, LP, including its 
subsidiaries and affiliates and their respective successors and assigns (jointly and severally, “Platinum”), 
dated April 16, 2015, Alvarez & Marsal Valuation Services, LLC (“A&M”) has been engaged by Platinum 
to provide valuation consulting services for certain investments (the “Investments”) held in certain portfolio 
companies (the “Portfolio Companies”) as of March 31, 2015 (the “Valuation Date”). 
 
As defined in our Engagement Letter, our services included the execution of certain limited procedures 
(the “Limited Procedures”) and the preparation of this letter report (the “Report”), which is intended to 
provide the management of Platinum (“Management”) with information that A&M understands will be 
relied upon for financial reporting purposes only.  Platinum understands that Management is solely and 
ultimately responsible for determining the Fair Value of its investments in good faith. 
 
We relied, without further independent verification, on the accuracy and completeness of all publicly 
available information and information (including but not limited to the prospective financial information) 
that is furnished by or on behalf of Platinum and other sources reasonably deemed appropriate by A&M 
regarding  each  Portfolio  Company or Investment.   We  are  not  responsible  for  the  accuracy  or  
completeness of such information and shall not be responsible for any inaccuracies or omissions therein. 
We did not engage in any independent assessment of any prospective financial information. 
 
Per  our  Engagement  Letter,  A&M  assumes  that  all  information  provided  (i)  reflects  accurately  a  
description of the business and the nature of each underlying asset, the results of operations and 
financial condition, without additional verification and (ii) that all information made available to A&M was 
complete and correct in all material respects and did not contain any untrue statements of material fact or 
omit to state a material fact necessary in order to make the statements therein not misleading in light of 
the circumstances under which such statements were made. 
 
Platinum has requested an estimated range of Fair Value for the following Investments in the following 
Portfolio Companies, as of the Valuation Date: 
 

 Minque– Common equity 
 Xcell Energy and Coal – Notes receivable 
 Abdala Gold – Notes receivable 
 LC Energy – Preferred equity / common equity 
 American Patriot Group – Notes receivable 
 Cleveland Mining Company – Convertible note / secured note / common equity / options 
 Cokal – Bridge loan / warrants 
 Arabella Exploration – Notes receivable / warrants 
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 Blumont Group – Notes receivable 
 Daybreak Oil & Gas – Notes receivable / net working interests / warrants 
 Proteus – Notes receivable / common equity 
 Greentown Oil & Gas – Notes receivable / common equity 
 Santa Maria Energy – Common equity 
 NorthStar Energy – Preferred equity 
 Nordaq Energy – Common equity / warrants 
 Greehy & Company – Notes receivable / common equity (participating interest) 
 Buffalo Lake Advanced Biofuels – Common equity (membership interest) 
 NJ Ethanol – Preferred equity / common equity 
 Alcor Energy – Notes receivable / common equity (membership interest) 
 Agera – Preferred equity / membership interest 
 Khorrami Pollarf Abir – Notes receivable 
 Activision – Notes receivable 
 Milberg – Profit share 
 Accutane – Notes / Profit share 
 Stanford International Bank – Profit share 
 Katrina Barge Case – Notes receivable / Profit share 
 TARS – Notes receivable 
 ALS Capital Ventures – Common equity 
 Marquis Healthcare Technologies – Notes receivable / common equity 
 Over Everything – Notes receivable / common equity (membership units) 
 Bellicose – Notes receivable 

 
Platinum acknowledges that this Report and any advice (written or oral) provided by A&M to Platinum in 
connection  with  the  Engagement  Letter is  intended  solely  for  the  benefit  and  use  of  Platinum in 
considering the matters to which the related Engagement Letter relates.  Platinum agrees that neither the 
Report nor any such advice shall be used for any other purpose or disclosed or made available to third 
parties  (other  than  Platinum’s  auditor,  administrator,  tax  and  legal  advisors)  and  other  professional  
advisors, provided that any such other professional advisors first execute A&M’s standard non-reliance 
letter, or otherwise reproduced, disseminated, quoted or referred to at any time in any manner without 
A&M’s prior written approval, except as required by law or regulation of any relevant jurisdiction.  In 
addition, A&M will not provide consent to be a named expert in any filings, including, without limitation, 
any filings with the U.S. Securities and Exchange Commission under the Securities Act of 1933 or the 
Securities Exchange Act of 1934, as amended.  The report is not being rendered by A&M as an agent or 
as a fiduciary of Platinum or any of its constituents and A&M shall not have any liability or obligation with 
respect to its services hereunder to such constituents or to any other person, firm or public or private 
entity. 
 
Notwithstanding the foregoing, (i) Platinum shall not refer to A&M either directly by name or indirectly as 
an independent valuation service provider (or by any other indirect reference or description), or to the 
services, whether in any public filing or other document, without our prior written consent, which A&M may 
at  its  discretion  grant,  withhold,  or  grant subject  to  conditions; and  (ii)  in  addition  to  the  foregoing  
prohibitions and requirements with respect to all third parties, submission of A&M’s Report or any portion 
thereof to, or responding to any comment letter issued by, the Securities and Exchange Commission or 
its staff, or any written or verbal references to A&M, A&M’s Report or to the services in such a response is 
subject to Platinum providing A&M with prior written notice, and allowing A&M to provide input as to the 
content of such response.  In no event, regardless of whether consent or pre-approval has been provided, 
shall A&M assume any responsibility to any third party to which any advice or report is disclosed or 
otherwise made available. 
 
A&M’s Report is as of the Valuation Date.  A&M cannot be held responsible for changes in the market 
conditions that could have a material impact on the values reported therein subsequent to the Valuation 
Date.  It is further stated that the terms of A&M’s engagement do not provide for reporting on events and 
transactions which occurred subsequent to the Valuation Date.  Because A&M’s services are limited in 
nature and scope, they cannot be relied upon to discover all documents and other information or provide 
all analyses that may be of importance in this matter.  For example, any procedures A&M performed 
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cannot be relied upon to give assurance that any defalcations or fraudulent transfers that might have 
taken place will be discovered. 
 
Platinum understands that A&M is not undertaking to provide any legal, regulatory, accounting, insurance, 
tax or similar professional advice, and that A&M’s Report will not be used for guidance in such matters.  It 
is also assumed that businesses or/or assets analyzed will not operate in violation of any applicable 
government regulations, codes, ordinances or statutes.  It is assumed that all necessary licenses and 
agreements remain in full force and effect in order to continue the operations of each company supporting 
the values of the Investments. 
 
This engagement was conducted in accordance with our Engagement Letter and through discussions 
with Platinum.  The sufficiency of the Limited Procedures is solely the responsibility of those parties 
specified in this Report.  Consequently, A&M makes no representation regarding the sufficiency of the 
Limited Procedures either for the purposes for which this Report has been requested or for any other 
purpose. 
 
Summary of Conclusions 
 
Utilizing the approaches and procedures outlined in the following sections and in the attached Appendix, 
and under the guidelines of ASC 820, we estimate the Fair Value range of each of the Investments as of 
the Valuation Date to be as follows: 
 
 

Security Issuer Investment 
Concluded Fair Value 

Range ($000s) 
Minque  Common Equity $3,000 - $4,300 
Xcell Energy and Coal Notes Receivable $6,000 - $7,400 
Abdala Gold Notes Receivable $18,000 - $19,234 

LC Energy Common Equity $7,400 - $13,200 
Preferred Equity $9,529 

American Patriot Group Notes Receivable $3,700 - $5,000 

Cleveland Mining Company  

Convertible Note $6,800 - $7,000 
Secured Note $3,000 - $3,100 
Common Equity $16,000 - $22,000 
Options $0 - $50 

Cokal  Bridge Loan $9,360 - $9,440 
Warrants $800 - $1,000 

Arabella Exploration Notes Receivable $11,820 - $11,990 
Warrants $700 - $900 

Blumont Group Notes Receivable $11,100 - $11,200 

Daybreak Oil & Gas 
Notes Receivable $12,900 - $13,200 
Net Working Interests $2,400 - $3,200 
Warrants $70 - $95 

Proteus Notes Receivable $0 
Common Equity $2,600 - $3,000 

Greentown Oil & Gas 
Notes Receivable $4,960 - $5,070 
Notes Receivable $2,600 - $2,640 
Common Equity $900 - $1,200 

Santa Maria Energy Common Equity $1,200 - $3,000 
NorthStar Energy Preferred Equity $26,200 - $28,300 

Nordaq Energy Common Equity $2,000 - $2,300 
Warrants $400 - $550 

Greehy & Company Notes Receivable $3,500 - $3,600 
Common Equity $0 

Buffalo Lake Advanced Biofuels Common Equity $45,000 - $54,000 

NJ Ethanol Common Equity $1,000 - $1,600 
Preferred Equity $1,660 
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Security Issuer Investment 
Concluded Fair Value 

Range ($000s) 

Alcor Energy Notes Receivable $5,500 - $5,640 
Common Equity $9,800 - $14,600 

Agera Preferred Equity $4,338 - $4,338 
Membership Interest $34,300 - $44,100 

Khorrami Pollarf Abir Notes Receivable $5,176  
Activision Notes Receivable $5,250 - $5,350 
Milberg Profit Share $6,100 – $6,700 
Accutane Notes & Profit Share $6,000 - $6,300 
Stanford International Bank Profit Share $10,800 - $11,200 

Katrina Barge Case Notes Receivable $7,500 - 11,200 Profit Share 
TARS Notes Receivable $7,900 - $11,700 
ALS Capital Ventures Common Equity $88,100 - $96,200 
Marquis Healthcare Technologies Notes Receivable $2,420 - $2,460 

Common Equity $8,400 - $15,700 
Over Everything Notes Receivable $4,160 - $4,270 

Common Equity $5,100 - $7,800 
Bellicose Notes Receivable $10,600 - $10,890 
  
 
We appreciate the continued opportunity to work with you on this engagement.  Please contact me at 
(212) 763-1615 and mmcmahon@alvarezandmarsal.com, or Peter Wollmeringer at (212) 763-1636 and 
pwollmeringer@alvarezandmarsal.com if we can be of further assistance. 
 
Yours sincerely, 

  
 
Alvarez & Marsal Valuation Services, LLC 
By:   Mark McMahon 

Managing Director 
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Strategy Portfolio % Value 
Asia Based Arbitrage 18.7% 150,169,283.33          
Asset Based Finance Energy 50.3% 404,644,291.86          
Asset Based Finance General 14.7% 117,926,737.45          
Asset Based Finance Mining 3.5% 28,457,796.98            
Energy Related Arbitrage 4.9% 39,350,089.85            
Event Driven 28.4% 228,345,739.27          
Long/Short Fundamental 0.0% -                                
Opportunistic Macro 0.0% -                                

968,893,938.73        

Sept 1st AUM 804,680,960.48        

Investment Maturity Accrued Interest Notes
Agera Energy LLC

PedevCo 188,000.00                  Will be added to principal of the note
Blumont Group Ltd. 3/16/2016 4,664,391.21              Due at the maturity on the note
China Horizon 11/30/2015 Interest will be capitalized as of 6/30
Desert Hawk Gold Corp. 8/31/2015 -                                $500K Due 8/31/2015
Desert Hawk Gold Corp. 11/30/2016
Golden Gate Oil LLC 10/1/2015 2,267,950.23              Accruing regular and deferred interest
Implant Sciences Corp 3/31/2017 Outstanding interest marked at 15% discount
Implant Sciences Corp 3/31/2017 Interest Capitalized
Implant Sciences Corp 3/31/2017 Interest Capitalized
Navidea Biopharmaceutica 6/30/2016 100,000.00                  Will be paid with Principal

6%
15% 4%

1%

2%8%

0%
0%

35%

29%

Value 

Asia Based Arbitrage 18.7%

Asset Based Finance Energy
50.3%

Asset Based Finance
General 14.7%

Asset Based Finance Mining
3.5%

Energy Related Arbitrage
4.9%
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June 9, 2016 
 
Private and Confidential   
 
Joseph SanFilippo 
Chief Financial Officer 
Platinum Partners, LP 
250 West 55th Street, 14th Floor 
New York, NY 10019 

  

 
 
 
 
 

  

RE: Valuation Advisory Services for Certain Investments Held by Funds Managed by Platinum 
Partners Value Arbitrage Fund, LP as of March 31, 2016 

 
Dear Mr. SanFilippo, 
  
Per the engagement letter (“Engagement Letter”) by and between Platinum Partners, LP, including its 
subsidiaries and affiliates and their respective successors and assigns (jointly and severally, “Platinum”), 
dated April 16, 2015, Alvarez & Marsal Valuation Services, LLC (“A&M”) has been engaged by Platinum 
to provide valuation consulting services for certain investments (the “Investments”) in portfolio companies  
(the “Portfolio Companies”) held in Platinum Partners Value Arbitrage Master Fund, LP (“PPVA”) as of 
March 31, 2016 (the “Valuation Date”). 
 
As defined in our Engagement Letter, our services included the execution of certain limited procedures 
(the “Limited Procedures”) and the preparation of this letter report (the “Report”), which is intended to 
provide the management of Platinum (“Management”) with information that A&M understands will be 
relied upon for financial reporting purposes only.  Platinum understands that Management is solely and 
ultimately responsible for determining the Fair Value of its investments in good faith. 
 
We relied, without further independent verification, on the accuracy and completeness of all publicly 
available information and information (including but not limited to the prospective financial information) 
that is furnished by or on behalf of Platinum and other sources reasonably deemed appropriate by A&M 
regarding each Portfolio Company or Investment.  We are not responsible for the accuracy or 
completeness of such information and shall not be responsible for any inaccuracies or omissions therein. 
We did not engage in any independent assessment of any prospective financial information. 
 
Per our Engagement Letter, A&M assumes that all information provided (i) reflects accurately a 
description of the business and the nature of each underlying asset, the results of operations and 
financial condition, without additional verification and (ii) that all information made available to A&M was 
complete and correct in all material respects and did not contain any untrue statements of material fact or 
omit to state a material fact necessary in order to make the statements therein not misleading in light of 
the circumstances under which such statements were made. 
 
Platinum has requested an estimated range of Fair Value for the following Investments in the following 
Portfolio Companies owned by PPVA, as of the Valuation Date: 
 

 PPVA Oil & Gas (incl. NorthStar Offshore Group & Golden Gate Oil) – Senior secured promissory 
note / Preferred equity units/ Delayed draw term note / Second Priority Senior Secured Notes / 
Common equity 

 Pedevco – Senior secured notes receivable / Subordinate notes receivable / Common equity / 
Senior and Junior warrants / Caspian Energy common equity & options 

 China Horizon Holdings – Convertible note / Promissory notes / Demand promissory note / Series 
B&C preferred equity / Common equity 

 Sky East International - Repurchase agreements 
 Newrick Holdings – Repurchase agreement 
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 Carbon offtake contracts 
 Urigen Pharmaceuticals – Convertible notes /  Preferred equity / Warrants 
 Viper High Performance – Notes receivable / Common equity 
 Viper Real Estate – Real property 
 AirDye / Saviva – Senior promissory note / Common equity 
 Echo Therapeutics – Secured convertible note / Promissory bridge note / Convertible preferred 

Series E&F equity / Common equity / Warrants 
 Navidea Biopharmaceuticals – Series A convertible preferred shares / Common shares / Equity 

swaps / Warrants 
 FluoroPharma Medical – Convertible preferred Series B / Common stock / Warrants 
 Vistagen Therapeutics – Series A, B & C convertible preferred stock / Common stock 
 Car Charging Group – Common equity 
 Infinity Augmented Reality – Preferred A&B / Common equity / Options 
 Implant Sciences – Senior secured promissory notes / Line of credit / First, Second and Third 

senior secured convertible promissory notes / Common shares 
 Zadara Storage – Series A preferred shares / Ordinary A-1 and A-2 shares 
 Liongold Corp – Common equity / Put option 
 Parot Tovot / Copper Rider – Loans (in Default) 
 Blumont – Notes receivable 
 Agera Energy – Membership interest 
 Over Everything – Notes receivable / Common Equity 
 Minque – Common equity 
 Desert Hawk Gold – Equity ownership 

 
Platinum acknowledges that this Report and any advice (written or oral) provided by A&M to Platinum in 
connection with the Engagement Letter is intended solely for the benefit and use of Platinum in 
considering the matters to which the related Engagement Letter relates.  Platinum agrees that neither the 
Report nor any such advice shall be used for any other purpose or disclosed or made available to third 
parties (other than Platinum’s auditor, administrator, tax and legal advisors) and other professional 
advisors, provided that any such other professional advisors first execute A&M’s standard non-reliance 
letter, or otherwise reproduced, disseminated, quoted or referred to at any time in any manner without 
A&M’s prior written approval, except as required by law or regulation of any relevant jurisdiction.  In 
addition, A&M will not provide consent to be a named expert in any filings, including, without limitation, 
any filings with the U.S. Securities and Exchange Commission under the Securities Act of 1933 or the 
Securities Exchange Act of 1934, as amended.  The report is not being rendered by A&M as an agent or 
as a fiduciary of Platinum or any of its constituents and A&M shall not have any liability or obligation with 
respect to its services hereunder to such constituents or to any other person, firm or public or private 
entity. 
 
Notwithstanding the foregoing, (i) Platinum shall not refer to A&M either directly by name or indirectly as 
an independent valuation service provider (or by any other indirect reference or description), or to the 
services, whether in any public filing or other document, without our prior written consent, which A&M may 
at its discretion grant, withhold, or grant subject to conditions; and (ii) in addition to the foregoing 
prohibitions and requirements with respect to all third parties, submission of A&M’s Report or any portion 
thereof to, or responding to any comment letter issued by, the Securities and Exchange Commission or 
its staff, or any written or verbal references to A&M, A&M’s Report or to the services in such a response is 
subject to Platinum providing A&M with prior written notice, and allowing A&M to provide input as to the 
content of such response.  In no event, regardless of whether consent or pre-approval has been provided, 
shall A&M assume any responsibility to any third party to which any advice or report is disclosed or 
otherwise made available. 
 
A&M’s Report is as of the Valuation Date.  A&M cannot be held responsible for changes in the market 
conditions that could have a material impact on the values reported therein subsequent to the Valuation 
Date.  It is further stated that the terms of A&M’s engagement do not provide for reporting on events and 
transactions which occurred subsequent to the Valuation Date.  Because A&M’s services are limited in 
nature and scope, they cannot be relied upon to discover all documents and other information or provide 
all analyses that may be of importance in this matter.  For example, any procedures A&M performed 
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cannot be relied upon to give assurance that any defalcations or fraudulent transfers that might have 
taken place will be discovered. 
 
Platinum understands that A&M is not undertaking to provide any legal, regulatory, accounting, insurance, 
tax or similar professional advice, and that A&M’s Report will not be used for guidance in such matters.  It 
is also assumed that businesses or/or assets analyzed will not operate in violation of any applicable 
government regulations, codes, ordinances or statutes.  It is assumed that all necessary licenses and 
agreements remain in full force and effect in order to continue the operations of each company supporting 
the values of the Investments. 
 
This engagement was conducted in accordance with our Engagement Letter and through discussions 
with Platinum.  The sufficiency of the Limited Procedures is solely the responsibility of those parties 
specified in this Report.  Consequently, A&M makes no representation regarding the sufficiency of the 
Limited Procedures either for the purposes for which this Report has been requested or for any other 
purpose. 
 
Summary of Conclusions 
 
Utilizing the approaches and procedures outlined in the following sections and in the attached Appendix, 
and under the guidelines of ASC 820, we estimate the Fair Value range of each of the Investments as of 
the Valuation Date to be as follows: 
 

 
 

Issuer Investment Concluded Fair Value Range 
(000s)

PPVA Oil & Gas / NorthStar Offshore Group/ Golden
Gate Oil Common equity $202,500 - $243,100

Senior secured promissory note   $16,732 - $17,117
Preferred equity units $60,831
Delayed Draw Term Loan / Second Priority 
Senior Secured Notes $22,304 - $22,511

Pedevco

Senior secured notes receivable /
Subordinate notes receivable / Common
equity / Senior and Junior Warrants /
Caspian Energy common equity & options

 $27,923 - $28,140 

China Horizon Holdings
Convertible note / Promissory notes /
Demand promissory note / Series B&C
preferred equity / Common equity

$51,675 - $81,152

Sky East International - Repurchase Agreements PT Eureka Prima Jakarta $4,280 - $4,291
PT Sigmagold International Perkasa $8,439 - $8,445
PT Polaris Investema $7,526 - $7,593
Advance Energy - Repurchase agreement $11,310 - $11,369

Newrick Holdings Repurchase agreement $13,283 - $13,310
Carbon offtake contracts Carbon offtake contracts $35,478 - $42,805

Urigen Pharmaceuticals Convertible notes / Preferred equity /
Warrants $75,450 - $91,182

Viper High Performance Notes receivable / Common equity $878 - $1,228
Viper Real Estate Inc. Real property $2,734
Airdye / Saviva  Senior promissory note / Common equity $24,491 - $27,227

Echo Therapeutics
Secured Convertible Note / Promissory
bridge note / Convertible preferred Series
E&F equity / Common equity / Warrants

$6,150 - $6,920

Navidea Biopharmaceuticals
Series A convertible preferred shares /
Common shares / Equity swaps /
Warrants

$30,300 - $31,600

FluoroPharma Medical Convertible preferred Series B / Common
stock / Warrants $3,436 - $3,457
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We appreciate the continued opportunity to work with you on this engagement.  Please contact me at 
(212) 763-1615 and mmcmahon@alvarezandmarsal.com, or Shankar Mulchandani at (212) 763-9759 
and smulchandani@alvarezandmarsal.com if we can be of further assistance. 
 
Yours sincerely, 
 

 
 
Alvarez & Marsal Valuation Services, LLC 
By:   Mark McMahon 

Managing Director 

Issuer Investment Concluded Fair Value Range 
(000s)

Vistagen Therapeutics Series A, B & C convertible preferred
stock / Common stock $39,600 - $43,000

Car Charging Group, Inc. Common equity $2,700

Infinity Augmented Reality Preferred A&B / Common equity / Options $4,639 - $5,345

Implant Sciences

Senior secured promissory note / Line of
credit / First, Second and Third senior
secured convertible promissory notes /
Common shares

$86,480

Zadara Storage Series A preferred shares / Ordinary A-1 &
A-2 shares $6,300 - $8,800

Liongold Common equity / Put option $6,852 - $8,077
Parot Tavot / Copper Rider Loans (in Default) $654 - $785
Blumont Group Notes receivable $15,444
Agera Energy Membership interest $117,800 - $148,100
Over Everything Notes receivable / Common equity $19,110 - $27,380
Minque Common equity $4,200 - $6,500
Desert Hawk Gold Equity ownership $23,084 - $31,841
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IT IS HEREBY FOUND AND DETERMINED THAT:3 

A. The Court has jurisdiction to consider the Motion and to grant the relief requested 

therein pursuant to 28 U.S.C. § 1334. This is a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2). Venue in this Court is proper under 28 U.S.C. § 1408 and 1409. 

B. The legal predicates for the relief requested in the Motion are §§ 105, 106, 363 

and 365 of the Bankruptcy Code. Such relief is also warranted pursuant to Bankruptcy Rules 

2002, 6004, 6006 and 9014. 

C. In accordance with the provisions of the Order (AJ Approving Sale and Bidding 

Procedures in Connection With Sale of Assets of the Debtor, (BJ Approving Form and Manner of 

Notice, (CJ Scheduling Auction and Sale Hearing, (DJ Authorizing Procedures Governing 

Assumption and Assignment of Certain Executory Contracts and Unexpired Leases, and 

(EJ Granting Related Relief [ECF No. 504] (as subsequently amended, including, without 

limitation, amendments relating to, among other things, the Bidding Procedures' deadlines set 

forth in ECF No. 650, collectively, the "Bidding Procedures Order"), and as evidenced by the 

certificate of service previously filed with this Court, the Debtor served the Sale Notice, together 

with a copy of the Bidding Procedures Order and the Bidding Procedures, on (i) all entities 

contacted by Parkman Whaling, LLC, the Debtor's investment banker, or known by the Debtor 

to have expressed an interest in entering into a transaction involving the Assets within the last 

eighteen (18) months; (ii) all state and local taxing authorities or recording offices which have a 

reasonably known interest in the relief requested; (iii) all of the Debtor's insurers; (iv) all non-

debtor parties to the Debtor's contracts or leases (executory or otherwise) as identified by the 

Debtor; (v) all parties who are known or reasonably believed, after reasonable inquiry, to have 

Findings of fact shall be construed as conclusions oflaw and conclusions oflaw shall be construed as 
findings of fact to the fullest extent of the law. See Fed. R. Bankr. P. 7052. 

2 
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asserted any Lien, encumbrance, Claim, or other interest in any of the Assets; (vi) upon all 

parties set forth in the Debtor's master service list and creditor matrix maintained in these cases; 

and (viii) all holders of Preferential Purchase Rights. Based upon the certificates of service [ECF 

Nos. 443, 521, 532, 554, 590, 620], and the evidence presented as the Sale Hearing: (1) proper, 

timely, adequate, and sufficient notice of the Motion, the Bidding Procedures Order, the Bidding 

Procedures, the Sale Hearing, the Sale and the transactions contemplated thereby, including 

without limitation, the assumption and assignment of the Assigned Contracts to the Buyer, has 

been provided in accordance with the Bid Procedures Order, sections 102(1), 105(a), 363, and 

365 of the Bankruptcy Code, and Bankruptcy Rules 2002, 4001, 6004, 6006, 9006, 9007, and 

9014; (2) such notice was good and sufficient, appropriate under the particular circumstances and 

reasonably calculated to reach and apprise all known and unknown holders of liens, claims and 

encumbrances and (3) no other or further notice of the Motion, the Sale Hearing, the Sale, the 

assumption and assignment of the Assumed Contracts or the related Cure Amounts is or shall be 

required. In addition, the Sale Notice was posted on the Debtor's case information website for 

the Chapter 11 Case, https://cases.primeclerk.com/northstar. Further, a reasonable opportunity to 

object to and to be heard regarding the relief granted by this Order has been afforded to those 

parties entitled to notice pursuant to Bankruptcy Rule 6004(a). 

D. The Assets sought to be transferred and/or assigned by the Debtor to the Buyer 

pursuant to the Purchase Agreement are property of the Debtor's estate and title thereto is vested 

in the Debtor's estate. For the sake of clarity, such Assets do not include any claims held by the 

Debtor against third parties, including avoidance actions under chapter 5 of the Bankruptcy Code 

and applicable non-bankruptcy law, subject to the limitations contained in paragraph 10 below 

regarding the ability of the Debtor, its estate and any successor to the rights of the Debtor or the 

3 
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estate to prosecute or assert claims against third parties. To resolve an informal objection raised 

by the Official Committee of Unsecured Creditors (the "Committee"), such Assets also do not 

include any claims and causes of action including, without limitation, claims and causes of action 

under directors and officers' insurance policies and any rights or proceeds of insurance in 

connection therewith (the "D&O Claims"), each of which constitute an Excluded Asset under 

this Order, notwithstanding anything to the contrary in the Purchase Agreement, subject again to 

the limitation contained in paragraph 10 below. 

E. The Bidding Procedures were substantively and procedurally fair to all parties and 

all potential bidders, and afforded notice and a full, fair and reasonable opportunity for any 

person to make a higher or otherwise better offer to purchase the Assets. 

F. The Debtor and the Buyer negotiated, proposed, and entered into the Purchase 

Agreement without collusion or fraud, in good faith, and from arm's-length bargaining positions. 

The Buyer is, therefore, purchasing the Assets in good faith and is a good faith Buyer within the 

meaning of§ 363(m) of the Bankruptcy Code. The Buyer is not an "insider" or "affiliate" of the 

Debtor as those terms are defined in§§ 101(31) and 101(2) of the Bankruptcy Code. Neither the 

Debtor nor the Buyer has engaged in any conduct that would cause or permit the Purchase 

Agreement to be avoided under§ 363(n) of the Bankruptcy Code. The Buyer proceeded in good 

faith in connection with all aspects of the Sale. The Buyer (i) recognized that the Debtor was 

free to deal with any other party interested in acquiring the Assets, (ii) complied with the 

Bidding Procedures Order and Bidding Procedures in all respects and (iii) willingly subjected the 

bid to the competitive Bidding Procedures approved in the Bidding Procedures Order. All 

payments to be made by the Buyer and other agreements or arrangements entered into by the 

Buyer in connection with the Sale have been disclosed, neither the Buyer or the Debtor has 

4 
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violated section 363(n) of the Bankruptcy Code by any action or inaction, and no common 

identity of directors or controlling stockholders exists between and among the Buyer on the one 

hand, and the Debtor, on the other. Accordingly, the Buyer is entitled to all of the protections 

afforded under § 363(m) of the Bankruptcy Code, including in the event this Order or any 

portion thereof is reversed or modified on appeal, and otherwise has proceeded in good faith in 

all respects in connection with this Chapter 11 Case and the Sale. 

G. The Debtor and its professionals marketed the Assets and conducted the 

marketing and sale process in compliance with the Bidding Procedures and the Bidding 

Procedures Order. Based upon the record of these proceedings, creditors and other parties in 

interest and prospective purchasers were afforded a reasonable and fair opportunity to bid and 

make a higher or otherwise better offer to purchase the Assets. The Debtor received Qualified 

Bids from Arena Limited DIP I, LLC ("Arena") and Acadia Energy Holdings, LLC ("Acadia") 

in addition to the Buyer's Qualified Bid (as set forth in the Purchase Agreement). The bids 

submitted by Arena and Acadia, however, were not superior to the Buyer's bid, and after 

engaging in discussions with the Debtor regarding whether either party intended to amend its 

respective bid to compete with the Buyer's bid, Arena and Acadia informed the Debtor that 

neither intended to amend their respective bids and both consented to the cancellation of the 

Auction. Therefore, in accordance with the Bidding Procedures, the Debtor determined that 

(i) the Buyer's Qualified Bid constituted the highest and best offer for the Assets and selected the 

Buyer's Qualified Bid (as set forth in the Purchase Agreement) as the Successful Bid, (ii) there 

was no need for the Auction to occur, and (iii) canceled the Auction to preserve estate assets. 

Accordingly, to inform interested parties of the foregoing, the Debtor filed its Notice of 

Cancellation of Auction on July 23, 2017 [ECF No. 703]. A copy of the Purchase Agreement 

5 
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was attached to the Notice of Cancellation as Exhibit A. The Debtor's determination that the 

Purchase Agreement constitutes the highest and best offer for the Assets and the Debtor's 

selection of the Purchase Agreement as the Successful Bid constitute a valid and sound exercise 

of the Debtor's business judgment. 

H. The total consideration provided by the Buyer pursuant to the Purchase 

Agreement (i) is fair and adequate, (ii) is the highest or otherwise best offer for the Assets, 

(iii) is in the best interests of the Debtor, its creditors, its estate and other parties in interest; (iv) 

will provide a greater recovery for the Debtor's estate than would be provided by any other 

available alternative, and (v) constitutes reasonably equivalent value and fair consideration under 

the Uniform Voidable Transactions Act, Uniform Fraudulent Transfer Act, Uniform Fraudulent 

Conveyance Act, the Bankruptcy Code and any other applicable laws. The Debtor's 

determination that the Purchase Agreement constitutes the highest and best offer for the Assets 

and the Debtor's selection of the Purchase Agreement as the Successful Bid constitute a valid 

and sound exercise of the Debtor's business judgment. Neither the Debtor nor the Buyer 

engaged in any conduct that would cause or permit the Purchase Agreement or the 

consummation of the Sale to be avoided, or costs or damages to be imposed, under § 363(n) of 

the Bankruptcy Code, any other law of the United States, any state, territory, possession thereof, 

or the District of Columbia, or any other applicable law. The Purchase Agreement was not 

entered into, and the Sale is not being consummated, for the purpose of hindering, delaying or 

defrauding creditors of the Debtor under the Bankruptcy Code or under the laws of the United 

States, any state, territory, possession thereof, or the District of Columbia, or any other 

applicable law. Neither the Debtor nor the Buyer has entered into the Purchase Agreement or is 

consummating the Sale with any fraudulent or otherwise improper purpose. Other than the 
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Buyer, no person, entity or group of persons or entities has offered to purchase the Assets for an 

amount that would provide greater economic value to the Debtor and its estate. The Court's 

approval of the Motion as set forth herein, the Sale, and the Purchase Agreement is in the best 

interests of the Debtor, its estate and creditors and all other parties in interest. 

I. The Debtor and its professionals conducted the sale process in compliance with 

the Bidding Procedures Order, and afforded potential purchasers a full, fair and reasonable 

opportunity to make a higher or otherwise better offer for the Assets than the offer reflected in 

the Purchase Agreement. 

I. Based on the evidence presented at the Sale Hearing, the Court made findings of 

fact and conclusions of law that the Sale qualifies as a sale of all or substantially all of the 

Debtor's assets, and as a consequence, the Debtor is permitted to sell free and clear of any 

preferential rights held by Fieldwood Energy LLC, Fieldwood Energy Offshore, LLC, and their 

affiliates (collectively, "Fieldwood"). The Court's oral findings are incorporated into this Order. 

J. Based on the evidence presented at the Sale Hearing, the Buyer is willing, 

authorized, capable, and qualified-financially, operationally, legally, and otherwise-to 

perform all obligations under the Purchase Agreement, including to procure replacement 

performance bonds and assume all Assumed Liabilities with respect to the Assets to be sold 

pursuant to the Purchase Agreement. Specifically, the Court concludes that the Buyer (i) has 

sufficient capital to operate the Assets; (ii) upon the Closing, will have personnel qualified to 

continue operation of the Assets without disruption; (iii) has corporate authority to purchase the 

Assets; (iv) upon the Closing, will have or after Closing, consistent with the Purchase 

Agreement, is likely to have, all necessary governmental authority to operate the Assets, 

including sufficient bonding for the Assets to satisfy all governmental requirements. No 
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consents or approvals of the Debtor, other than those expressly provided for in the Purchase 

Agreement or this Order, are required for the Debtor to consummate the Sale. 

K. Upon the Closing, except as included in the Assumed Liabilities, the Buyer shall 

not, and shall not be deemed to: (i) be the successor of or successor employer4 to the Debtor, and 

shall instead be, and be deemed to be, a new independent entity from the Debtor and employer 

with respect to any and all federal or state unemployment laws, including any unemployment 

compensation or tax laws, or any other similar federal or state laws, (ii) have, de facto or 

otherwise, merged or consolidated with or into the Debtor, (iii) be a mere continuation or 

substantial continuation of the Debtor or the enterprise(s) of the Debtor, or (iv) be liable for any 

acts or omissions of the Debtor in the conduct of its business or arising under or related to the 

Assets other than as set forth in the Purchase Agreement. Without limiting the generality of the 

foregoing, and except as otherwise provided in the Purchase Agreement, the parties intend that 

the Buyer shall not be liable for any liability (other than Assumed Liabilities) against the Debtor, 

or any of its predecessors or Affiliates, and the Buyer shall have no successor or vicarious 

liability of any kind or character whatsoever, whether known or unknown as of the Effective 

Time, whether now existing or hereafter arising, whether asserted or unasserted, or whether fixed 

or contingent, with respect to the Debtor's business, the Assets or any liabilities of the Debtor 

arising prior to the Effective Time. The Buyer would not have purchased the Assets but for the 

foregoing protections against potential Claims based upon "successor liability" theories. 

L. All parties in interest have been provided the ability and the opportunity to assert 

Claims against the Debtor. 

As described in COBRA (defined below) and in any other applicable law or regulation. 
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M. Each and every provision of the Assigned Contracts or applicable non-bankruptcy 

law that purports to prohibit, restrict, or condition, or could be construed as prohibiting, 

restricting, or conditioning assignment of any Assigned Contract has been satisfied or is 

otherwise unenforceable under section 365 of the Bankruptcy Code. In accordance with the 

provisions of the Bidding Procedures Order, and as evidenced by the certificate of service 

previously filed with this Court, the Debtor served the following: (i) Notice of (I) Request for 

Authority to Assume and Assign Certain Executory Contracts and Unexpired Leases, and (JI) 

Proposed Cure Amounts [ECF No. 544]; (ii) First Supplemental Notice of (I) Request for 

Authority to Assume and Assign Certain Executory Contracts and Unexpired Leases, and (II) 

Proposed Cure Amounts [ECF No. 591]; (iii) Second Supplemental Notice of (I) Request for 

Authority to Assume and Assign Certain Executory Contracts and Unexpired Leases, and (II) 

Proposed Cure Amounts [ECF No. 649]; and (iv) Notice of (I) Request for Authority to Assume 

and Assign Certain Executory Contracts and Unexpired Leases, and (JI) Proposed Cure 

Amounts [ECF No. 725], on the Contract Counterparties identified therein that identified, to the 

extent applicable, (i) the Assumed and Assigned Contract(s) with such Contract Counterparties; 

(ii) the name and address of such Contract Counterparties; (iii) the proposed effective date of the 

assignment (subject to the right of the Debtor and the Buyer to withdraw the request for 

assumption and assignment of the Assumed and Assigned Contract(s) prior to the Closing); (iv) 

the Cure Amount, if any, under the Assumed and Assigned Contract(s); and (v) the deadlines by 

which such Contract Counterparties must file an objection to the proposed assumption and 

assignment of the Assumed and Assigned Contract(s). The notice given by the Debtor of the 

assumption and assignment of the Assumed and Assigned Contracts and the associated Cure 

Amounts constitutes good and sufficient notice and no further notice is required in connection 
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therewith. Upon the assignment and sale to the Buyer, the Assigned Contracts shall be deemed 

valid and binding, in full force and effect in accordance with their terms, subject to the 

provisions of this Order, and shall be assigned and transferred to the Buyer, notwithstanding any 

provision in the Assigned Contracts prohibiting or otherwise restricting assignment or transfer, 

and the Debtor, its estate or any of their predecessors, successors or assigns, shall have no further 

liability or obligation under the Assigned Contracts. 

N. The assumption and assignment of the Assumed and Assigned Contracts is 

integral to the Purchase Agreement and is in the best interests of the Debtor, its estate, its 

creditors, and other parties in interest, and represents the Debtor's reasonable exercise of sound 

and prudent business judgment. The Buyer has demonstrated adequate assurance of future 

performance of all Assigned Contracts within the meaning of section 365 of the Bankruptcy 

Code by the Buyer or any of its affiliates or designees to which an Assigned Contract is assumed 

and assigned by the Debtor. The Assigned Contracts being assigned to the Buyer are an integral 

part of the Sale of the Assets and, accordingly, their assumption and assignment are reasonable 

and an enhancement to the value of the Debtor's estate. Evidence adduced at the Sale Hearing 

demonstrates adequate assurance of future performance by the Buyer with respect to the 

Assumed and Assigned Contracts pursuant to § 365(f)(2)(B) of the Bankruptcy Code. The 

Buyer shall be responsible for satisfying the Cure Amounts. 

0. The Buyer would not have entered into the Purchase Agreement and would not 

consummate the Sale if the Sale to the Buyer were not free and clear of all claims, lien, interests 

and encumbrances (other than Assumed Liabilities), including Claims and Liens as defined in the 

Purchase Agreement, pursuant to § 363(f) of the Bankruptcy Code or if the Buyer would, or in 

the future could, be liable for any of such claims, liens, interests and encumbrances. Unless 
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expressly included in the Purchase Agreement, the Buyer shall not be responsible for any claims, 

liens, interests and encumbrances, including in respect of the following: (i) any labor or 

employment agreements; (ii) any mortgages, deeds of trust or security interests; (iii) any health 

or welfare, compensation or other employee benefit plans, agreements, practices or programs; 

(iv) any other employee, worker's compensation, occupational disease or unemployment or 

temporary disability related Claim, including, without limitation, Claims that might otherwise 

arise under or pursuant to (a) Employee Retirement Income Security Act of 1974, as amended 

("ERISA"), (b) the Fair Labor Standards Act, ( c) Title VII of the Civil Rights Act of 1964, ( d) 

the Federal Rehabilitation Act of 1973, ( e) the National Labor Relations Act, (f) the Age 

Discrimination and Employee Act of 1967 and Age Discrimination in Employment Act, as 

amended, (g) the Americans with Disabilities Act of 1990, (h) the Consolidated Omnibus Budget 

Reconciliation Act of 1985, as amended, including, without limitation, the requirements of Part 6 

of Subtitle B of Title I of ERISA and section 4980B of the Internal Revenue Code and of any 

similar state law (collectively, "COBRA") (except as otherwise specifically provided in the 

Purchase Agreement), (i) state discrimination laws, (j) state unemployment compensation laws 

or any other similar state laws, or (k) any other state or federal benefits or Claims relating to any 

employment with the Debtor or any of its predecessors; (v) any liabilities arising, at any time 

prior to the Effective Time, under any Environmental Laws with respect to any assets owned or 

operated by the Debtor or any predecessor of the Debtor; (vi) any bulk sales or similar law; (vii) 

any tax statutes or ordinances, including, without limitation, the Internal Revenue Code of 1986, 

as amended; and (viii) any Excluded Liabilities. 
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P. The Debtor is the sole and lawful owner of the Assets, or otherwise has a valid, 

enforceable property interest in such, and title thereto is vested in the Debtor's estate within the 

meaning of section 54l(a) of the Bankruptcy Code. 

Q. The consummation of the Sale to the Buyer and the assumption and assignment of 

the Assumed and Assigned Contracts is legal, valid, and properly authorized under all applicable 

provisions of the Bankruptcy Code, including, without limitation, §§ 105(a), 363(b), 363(f), 

363(m), 365(b), and 365(f) of the Bankruptcy Code, and all of the applicable requirements of 

such sections have been complied with in respect of the Sale. In particular, the Debtor may sell 

the Assets free and clear of all Liens and Claims (except for Assumed Liabilities and Permitted 

Encumbrances) of any kind or nature whatsoever because, in each case, one or more of the 

standards set forth in §§ 363(f)(l)-(5) of the Bankruptcy Code have been satisfied. Any party 

with an interest in the Assets who did not object, or who withdrew its objection, to the Sale or 

the Motion is deemed to have consented pursuant to § 363(f)(2) of the Bankruptcy Code. Any 

party with a Lien, Claim, or other interest in the Assets who did object falls within one or more 

of the other subsections of § 363(f) of the Bankruptcy Code and is adequately protected by 

having its Lien, Claim, or other interest, if any, either (i) remain against the Assets (in the case of 

Senior Statutory Liens) or (ii) attach to the net cash proceeds of the Sale ultimately attributable to 

the Assets against or in which such Liens or other interests are asserted with the same validity, ~ : 

enforceability, priority, and force and effect as they had against the Assets or their proceeds as of 

the Voluntary Petition Date. 

R. Accordingly, subject to section 363(f) of the Bankruptcy Code, and except as 

otherwise provided in the Purchase Agreement or this Order, the transfer of each of the Assets to 

the Buyer will be, as of the Closing Date, a legal, valid, and effective transfer of the Assets, 
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which transfer vests or will vest the Buyer with all right, title, and interest of the Debtor to the 

Assets free and clear of, among other things, (i) all Claims, Liens, interests and encumbrances 

(other than Assumed Liabilities and Permitted Encumbrances), (ii) all debts arising under, 

relating to, or in connection with any act of the Debtor or Claims, liabilities, obligations, 

demands, guaranties, options, rights, contractual commitments, restrictions, interests and matters 

of any kind and nature, whether arising prior to or subsequent to the commencement of the 

Debtor's Chapter 11 Case, and whether imposed by agreement, understanding, law, equity or 

otherwise (including, without limitation, rights with respect to Claims and Liens (x) that purport 

to give to any party a right of setoff or recoupment against, or a right or option to effect any 

forfeiture, modification, profit sharing interest, right of first refusal, consent right, Preferential 

Purchase Rights, other purchase or repurchase right or option, or termination of, the Debtor's or 

the Buyer's interests in the Assets, or any similar rights, or (y) in respect of taxes, restrictions, 

rights of first refusal, charges of interests of any kind or nature, if any, including, without 

limitation, any restriction on use, voting, transfer, receipt of income or other exercise of any 

attributes of ownership), relating to, accruing or arising any time prior to or on the Closing Date, 

with the exception of Assumed Liabilities and Permitted Encumbrances. 

S. There is no better available alternative for the Assets than the Sale to the Buyer. 

The Sale contemplated by the Purchase Agreement is in the best interests of the Debtor, its estate 

and creditors, and all other parties in interest. 

T. Subject to the entry of this Order, the Debtor: (i) has full power and authority to 

execute the Purchase Agreement and all other documents contemplated thereby; (ii) has all of the 

power and authority necessary to consummate the transactions contemplated by the Purchase 

Agreement; and (iii) has taken all corporate action necessary to authorize and approve the 
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Purchase Agreement and the Sale, and all other actions required to be performed by the Debtor 

to consummate the transactions contemplated in the Purchase Agreement. No consents or 

approvals, other than those expressly provided for in the Purchase Agreement or this Order, are 

required for the Debtor to consummate the Sale. 

U. The Debtor served the Sale Notice, together with a copy of the Bidding 

Procedures Order and the Bidding Procedures, on each and all parties who are known or 

reasonably believed, after reasonable inquiry, to have asserted any Lien, encumbrance, Claim, 

Preference Right, Transfer Requirement, or other interest in any of the Assets. 

V. Good and sufficient reasons for approval of the Purchase Agreement and the Sale 

have been articulated by the Debtor. The Debtor has demonstrated a good, sufficient and sound 

business purpose for the Sale outside: (a) the ordinary course of business, pursuant to§ 363(b) of 

the Bankruptcy Code; and (b) a plan of reorganization, because, among other things, the 

immediate consummation of the Sale is necessary and appropriate to maximize the value of the 

Debtor's estate. To maximize the value of the Assets and preserve the viability of the operations 

to which the Assets relate, it is essential that the Sale occur within the time constraints set forth 

in the Purchase Agreement. Time is of the essence in consummating the Sale. 

W. Because the entry into and consummation of the Purchase Agreement constitutes 

the exercise by the Debtor of sound business judgment, the Debtor, its respective members, 

officers, directors, employees, advisors, professionals or agents, shall have or incur no liability to 

the estate or any holder of a Claim or equity interest for any act or omission in connection with, 

related to, or arising out of the negotiations of the Purchase Agreement or the consummation of 

the transactions contemplated thereunder, other than liability arising out of or relating to any act 
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or omission that constitutes a breach of the Purchase Agreement, willful misconduct, fraud or 

gross negligence, in each case as determined by the Bankruptcy Court. 

X. The Sale does not constitute a sub rosa chapter 11 plan. The Sale neither 

impermissibly restructures the rights of the Debtor's creditors nor impermissibly dictates the 

terms of a plan for the Debtor. 

Y. An injunction against creditors and third parties pursuing Claims against, and 

liens, interests and encumbrances on, the Assets is necessary to induce the Buyer to close the 

Sale, and the issuance of such injunctive relief is therefore necessary to avoid irreparable injury 

to the Debtor's estate and will benefit the Debtor's creditors. 

Z. This Order constitutes a final order within the meaning of 28 U.S.C. § 158(a). 

Notwithstanding Bankruptcy Rules 6004(h) and 6006( d), the Court expressly finds that there is 

no just reason for delay in the implementation of this Order and expressly directs entry of 

judgment as set forth herein. 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT: 

2. The relief requested in the Motion is GRANTED and the Sale and Purchase 

Agreement are approved, all as set forth in this Order. All objections to the Motion, to the 

Bidding Procedures, and/or otherwise to the Sale are overruled on the merits, with prejudice, to 

the extent they have not been withdrawn, waived or otherwise resolved. 

3. Pursuant to§§ 105(a), 363(b), 363(±), 365(b), and 365(±) of the Bankruptcy Code, 

the Debtor is authorized to sell and transfer all of the Debtor's right, title and interest in and to 

the Assets to the Buyer in accordance with the Purchase Agreement (including any ancillary 

documents) on the Closing Date and such sale and transfer shall (a) constitute a legal, valid, 

binding, and effective transfer of the Assets, (b) upon the Debtor's receipt of the Purchase Price, 
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vest the Buyer with all right, title and interest of the Debtor to the Assets, free and clear of all 

Liens, Claims, Preference Rights, Transfer Requirements, and other interests in and on the 

Assets pursuant to § 363(f) of the Bankruptcy Code (other than the liens created by the Buyer, 

the Permitted Encumbrances and the Assumed Liabilities), and ( c) constitute transfers for 

reasonably equivalent value and fair consideration under the Bankruptcy Code and the laws of 

the state in which Debtor is incorporated and any other applicable non-bankruptcy laws. 

4. Each of the Debtor and the Buyer are hereby authorized and directed to take any 

and all actions necessary or appropriate to: (i) close and consummate the Sale in accordance 

with the Motion, the Purchase Agreement and this Order; (ii) assume and assign to the Buyer the 

Assumed and Assigned Contracts; and (iii) perform, consummate, implement and close fully the 

Purchase Agreement together with all additional instruments and documents that may be 

reasonably necessary or desirable to implement the Purchase Agreement. The Debtor and each 

other party to the Purchase Agreement and any and all documents executed in connection 

therewith (collectively, the "Sale Documents") are hereby authorized and directed to perform 

each of their covenants and undertakings as provided in the Sale Documents prior to or after the 

Closing Date without further order of the Court. The Buyer and the Debtor shall have no 

obligation to close the Sale except as is contemplated and provided for in the Purchase 

Agreement. 

5. Except as otherwise provided in the Purchase Agreement, all Persons (including, 

without limitation, customers, vendors, lessors, warehousemen, mechanics, repairmen, repair 

facility operators, storage facility operators, bailees, consignees, and other parties in possession 

of any of the Assets at any time) holding liens, Claims, Preference Rights, or Transfer 

Requirements of any kind or nature whatsoever against the Debtor or the Assets shall be and 
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hereby are forever barred, estopped, and permanently enjoined from asserting, prosecuting, 

commencing, continuing, or otherwise pursuing in any manner any action, Claim, or other 

proceeding of any kind, directly or indirectly, against the Buyer, any Affiliates of the Buyer (as 

they existed immediately prior to the Closing), or the Assets, including any action, Claim, or 

other proceeding seeking to prevent or interfere with the consummation of the Sale, with the 

retrieval by the Buyer or the delivery to the Buyer of possession of the Assets, or with any access 

to or any use, benefit, or enjoyment of the Assets by the Buyer, except with respect to Assumed 

Liabilities and the Permitted Encumbrances. All Persons that are in possession of any of the 

Assets on the Closing Date are directed to surrender possession of such Assets to the Buyer or its 

assignee on the Closing Date (or as soon as possible after demand is made by the Buyer 

following the Closing Date). Following the Closing Date, no holder of a Lien, Claim or other 

interest in or against the Debtor or the Assets shall interfere with the Buyer's rights and title to, 

and operation of, or use and enjoyment of, the Assets based on or related to any such Lien, 

Claim, or other interest, except with respect to Assumed Liabilities and Permitted 

Encumbrances. Notwithstanding anything contained in this Order or the Purchase Agreement to 

the contrary, holders of alleged Senior Statutory Liens in the Assets are authorized to file and 

prosecute in the Bankruptcy Court all actions necessary to obtain a final determination of the 

validity, priority and extent of any alleged Senior Statutory Lien on the Assets. 

6. Upon the Closing: (a) the Debtor is hereby authorized and directed to 

consummate, and shall be deemed for all purposes to have consummated, the sale, transfer and 

assignment of all of the Debtor's rights, title and interest in the Assets to the Buyer free and clear 

of all Liens, Claims and liabilities, other than the Assumed Liabilities; and (b) except as 

expressly provided in the Purchase Agreement, all Liens, Claims and liabilities (other than the 
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Assumed Liabilities and the Permitted Encumbrances) shall not be enforceable against the Buyer 

or the Assets. Unless expressly included in the Assumed Liabilities or as otherwise expressly 

provided in this Order, the Buyer shall not be responsible for any Claims, Liens, interests and 

encumbrances, including in respect of the following: (i) any labor or employment agreements; 

(ii) any mortgages, deeds of trust or security interests; (iii) any pension, health or welfare, 

compensation or other employee benefit plans, agreements, practices or programs, including, 

without limitation, any pension plan of the Debtor or any multiemployer plan to which the 

Debtor has at any time contributed to or had any liability or potential liability; (iv) any other 

employee, worker's compensation, occupational disease or unemployment or temporary 

disability related Claim, including, without limitation, Claims that might otherwise arise under or 

pursuant to (a) ERISA, (b) the Fair Labor Standards Act, (c) Title VII of the Civil Rights Act of 

1964, (d) the Federal Rehabilitation Act of 1973, (e) the National Labor Relations Act, (t) the 

Age Discrimination and Employee Act of 1967 and Age Discrimination in Employment Act, as 

amended, (g) the Americans with Disabilities Act of 1990, (h) COBRA, (i) state discrimination 

laws, (j) state unemployment compensation laws or any other similar state laws, or (k) any other 

state or federal benefits or Claims relating to any employment with the Debtor or any of its 

predecessors; (v) liabilities arising, at any time prior to the Effective Time, under any 

Environmental Laws with respect to any assets owned or operated by the Debtor or any 

predecessor of the Debtor; (vi) any bulk sales or similar law; (vii) any tax statutes or ordinances, 

including, without limitation, the Internal Revenue Code of 1986, as amended; and (viii) any 

Excluded Liabilities. A certified copy of this Order may be filed with the appropriate clerk 

and/or recorder to cancel or extinguish any such Lien, Claim, interest or encumbrance of record, 

and each appropriate clerk and/or recorder is hereby ordered to accept a certified copy of this 
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Order as evidence of the cancellation or extinguishment of any such Lien, Claim, interest or 

encumbrance. 

7. The transfer to the Buyer of the Debtor's rights, title and interest in the Assets 

pursuant to the Purchase Agreement shall be, and hereby is deemed to be, a legal, valid and 

effective transfer of the Debtor's rights, title and interest in the Assets, and vests in or will vest in 

the Buyer all rights, title and interest of the Debtor in the Assets, free and clear of all Claims, 

Liens, interests and encumbrances of any kind or nature whatsoever (other than the Assumed 

Liabilities and Permitted Encumbrances), with any such Claims, Liens, interests and 

encumbrances attaching to the proceeds of the Sale in the same validity, extent and priority as 

immediately prior to the Sale, subject to the provisions of the Purchase Agreement, and any 

rights, Claims and defenses of the Debtor and other parties in interest. 

8. None of the Buyer or its affiliates, successors, assigns, equity holders, employees 

or professionals shall have or incur any liability to, or be subject to any action by the Debtor or 

its estate, predecessors, successors or assigns, arising out of the negotiation, investigation, 

preparation, execution, delivery of the Purchase Agreement and the entry into and consummation 

of the Sale, except as expressly provided in the Purchase Agreement and this Order. 

9. If the Debtor, its estate, the Committee, any liquidating or litigation trust 

established for claims of the Debtor, its estate or creditors, or any of the foregoing's successors 

or assigns, including any subsequently appointed chapter 11 or chapter 7 trustee, recovers funds 

on account of the D&O Claims, regardless of the source of such funds, then the first $150,000.00 

of recoveries to the Estate received from or in respect of the D&O Claims, net of any reasonable 

costs and expenses incurred, including, without limitation, any deductibles paid or payable 

thereunder, in prosecuting such D&O Claims on or after the date of this Order, shall be paid to 
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the Buyer as repayment for amounts paid under section 2.1 of the Purchase Agreement; provided 

however, that no contingent or partial contingent fee arrangement for the prosecution of D&O 

Claims will be entered into without first consulting with the Buyer. 

10. Notwithstanding anything to the contrary in the Motion, the Purchase Agreement 

or this Order, none of the Debtor, its estate, the Committee, any liquidating or litigation trust 

established for claims of the Debtor, its estate or creditors, or any of the foregoing's successors 

or assigns or others acting on their behalf or for their benefit, including any subsequently 

appointed chapter 11 or chapter 7 trustee shall sue, and each of the forgoing shall be barred from 

suing and shall be deemed to have entered into a covenant not to sue any persons or third parties 

that (a) are Seller Indemnified Persons under section 8.3 of the Purchase Agreement, solely to 

the extent such claims would give rise to Losses (as defined in the Purchase Agreement) 

identified in, and subject to indemnification under, section 8.3 of the Purchase Agreement and 

(b) are identified by the Buyer within thirty (30) days after the Closing as persons or third parties 

against whom or which an action under section 54 7 or 549 of the Bankruptcy Code shall not be 

pursued based on the Buyer's good faith determination that such person or third party is one with 

whom or which Buyer reasonably anticipates it will continue to do business after the Closing; 

provided, however, that such list shall be filed no later than thirty (30) days following the 

Closing, and the Committee shall promptly, but in no event later than five (5) days following the 

filing, inform the Buyer that it objects to any such parties as not complying with this paragraph, 

and in the event the parties are unable to reach agreement, the parties shall present the issues to 

the Court. Notwithstanding the foregoing, and for the avoidance of doubt, nothing in this Order 

approves or provides for the transfer or release of any claim or cause of action against an insider 

or former insider of the Debtor that arose on or prior to December 2, 2016. 
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11. Except as expressly provided in the Purchase Agreement or this Order, all persons 

and entities, including, but not limited to, all debt security holders, equity security holders, 

governmental, tax and regulatory authorities, lenders, vendors, suppliers, employees, trade 

creditors, litigation claimants and other persons, holding Claims, Liens, interests or 

encumbrances of any kind or nature whatsoever against or in the Debtor or the Debtor's interests 

in the Assets (whether known or unknown, legal or equitable, matured or unrnatured, contingent 

or noncontingent, liquidated or unliquidated, asserted or unasserted, whether arising prior to or 

subsequent to the commencement of this Chapter 11 Case, whether imposed by agreement, 

understanding, law, equity or otherwise), including, without limitation, the non-debtor party or 

parties to each Assumed and Assigned Contract, arising under or out of, in connection with, or in 

any way relating to, the Assets or the transfer of the Debtor's interests in the Assets to the Buyer, 

shall be and hereby are forever barred, estopped and permanently enjoined from asserting, 

prosecuting or otherwise pursuing such Claims, Liens, interests and encumbrances against the 

Buyer or its affiliates, successors, assigns, equity holders, employees or professionals, the Assets, 

or the Debtor's interest in such Assets. Following the Closing, no holder of a Claim, Lien, 

interest or encumbrance against the Debtor shall interfere with the Buyer's title to, operation of, 

or use and enjoyment of the Assets based on or related to any such Claim, Lien, interest or 

encumbrance, and except as otherwise provided in the Purchase Agreement or this Order, all 

such Claims, Liens, interests or encumbrances, if any, shall transfer and attach to the proceeds 

from the Sale in the order of their priority, with the same priority, validity, force and effect which 

they have against such Assets as of the Closing, subject to the Debtor's estate's or the Debtor's 

rights, Claims and defenses with respect thereto. All persons are hereby enjoined from taking 

action that would interfere with or adversely affect the ability of the Debtor to transfer the Assets 
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in accordance with the terms of the Purchase Agreement and this Order. Nothing in this Order 

precludes the bringing of a lawsuit against the Buyer or its assigns with respect to Assumed 

Liabilities, including Assumed M&M Lien Claims in the validity, priority, and extent as 

determined by the Bankruptcy Court, or an obligation that is an assumed obligation under an 

Assumed and Assigned Contract or that first arises under an Assumed and Assigned Contract 

after the Closing of the Sale. 

12. The Purchase Agreement has been entered into with the Buyer in good faith and 

the Buyer is a good faith purchaser of the Assets as that term is used in § 363(m) of the 

Bankruptcy Code. The Buyer is entitled to all of the protections afforded by § 363(m) of the 

Bankruptcy Code. 

13. The Buyer has not colluded or entered into any agreements with any other 

bidders, potential bidders or any other parties interested in the Assets and there was no 

agreement among potential bidders that controlled the price paid for the Assets; therefore, neither 

the Debtor nor any successor in interest to the Debtor's estate shall be entitled to bring an action 

against the Buyer, and the Sale may not be avoided pursuant to section 363(n) of the Bankruptcy 

Code. 

14. No bulk sales law or any similar law of any state or other jurisdiction shall apply 

in any way to the Sale. Except for Parkman Whaling, LLC, no obligation or liability, contingent 

or otherwise, for brokerage or finders' fees or agents' commissions or other similar payment is 

due to any person in connection with the Purchase Agreement, the other transaction documents 

or the transactions contemplated hereby or thereby for which the Buyer is or will become liable. 

15. The consideration provided by the Buyer for the Assets under the Purchase 

Agreement shall be deemed for all purposes to constitute reasonably equivalent value and fair 
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consideration under the Bankruptcy Code and any other applicable law, and the Sale may not be 

avoided, or costs or damages imposed or awarded, under § 363(n) or any other provision of the 

Bankruptcy Code, the Uniform Voidable Transfer Act, the Uniform Fraudulent Transfer Act, the 

Uniform Fraudulent Conveyance Act or any other similar federal or state laws. 

16. Obligations of the Debtor relating to Taxes, whether arising under Law, the 

Purchase Agreement or otherwise, shall be fulfilled by the party responsible for such obligations 

under the Purchase Agreement. 

17. At the Closing of the Sale, proceeds from the Sale shall be paid to the DIP Agent 

in an amount to indefeasibly pay in full and completely satisfy the DIP Obligations (as defined in 

the motion seeking approval of the DIP at ECF No. 105). To the extent the DIP Agent incurs 

any fees or expenses that are not paid at Closing, and that would otherwise be payable pursuant 

to the Final DIP Order, the DIP Agent shall submit a final invoice pursuant to the procedures set 

forth in the Final DIP Order for payment of the DIP Agent's fees and expenses. 

18. The provisions of this Order are non-severable and mutually dependent. 

19. Upon the Closing, except with respect to Assumed Liabilities and Permitted 

Encumbrances, the Buyer shall not and shall not be deemed to: (i) be the successor of or 

successor employer to the Debtor (under COBRA, any applicable regulations thereunder, or any 

other applicable law), and shall instead be, and be deemed to be, a new employer with respect to 

any and all federal or state unemployment laws, including any unemployment compensation or 

tax laws, or any other similar federal or state laws; (ii) have, de facto or otherwise, merged or 

consolidated with or into the Debtor; (iii) be a mere continuation or substantial continuation of 

the Debtor or the enterprise(s) of the Debtor; or (iv) be liable for any acts or omissions of Debtor 

in the conduct of the Debtor's business or arising under or related to the Assets other than as set 
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forth in the Purchase Agreement. Without limiting the generality of the foregoing, and except as 

otherwise provided in the Purchase Agreement and in this Order, the parties intend and the Court 

hereby orders that the Buyer shall not be liable for any liability (other than Assumed Liabilities) 

against the Debtor, or any of its predecessors or Affiliates, and the Buyer shall have no successor 

or vicarious liability of any kind or character whether known or unknown as of the Closing Date, 

whether now existing or hereafter arising, or whether fixed or contingent, with respect to the 

Debtor's business, the Assets or any liabilities of, or Claims against, the Debtor arising prior to 

the Closing Date. 

20. This Order is and shall be: (a) effective as a determination that, other than 

Assumed Liabilities and Permitted Encumbrances, all Claims, Liens, interests and encumbrances 

of any kind or nature whatsoever existing as to the Assets prior to the Closing have been 

unconditionally released, discharged and terminated, and that the conveyances described herein 

have been effected; and (b) binding upon and shall authorize all entities, including, all filing 

agents, filing officers, title agents, title companies, recorders of mortgages, recorders of deeds, 

registrars of deeds, administrative agencies or units, governmental departments or units, 

secretaries of state, federal, state and local officials and all other persons and entities who may be 

required by operation of law, the duties of their office, or contract, to accept, file, register or 

otherwise record or release any documents or instruments, or who may be required to report or 

insure any title or state of title in or to the Assets conveyed to the Buyer. 

21. Except with respect to Assumed Liabilities and Permitted Encumbrances, if any 

person or entity which has filed statements or other documents or agreements evidencing Liens, 

interests or encumbrances on, or Claims in, the Assets shall not have delivered to the Debtor 

before the Closing, in proper form for filing and executed by the appropriate parties, termination 
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statements, instruments of satisfaction, releases of Liens and easements, and any other 

documents necessary for the purpose of documenting the release of all Claims, Liens, interests or 

encumbrances which the person or entity has or may assert with respect to the Assets, the Debtor 

and the Buyer are hereby authorized to execute and file such statements, instruments, releases 

and other documents on behalf of such person or entity with respect to the Assets. 

Notwithstanding the foregoing, a certified copy of this Order may be filed with the appropriate 

clerk or recorded with the recorder of any state, county, or local authority and that shall be 

sufficient to cancel or extinguish any of the Liens and Claims of record except the Assumed 

Liabilities and Permitted Encumbrances. 

22. Except with respect to Assumed Liabilities and Permitted Encumbrances, all other 

Liens or other interests in or on the Assets attach to the net cash proceeds of the Sale ultimately 

attributable to the Assets against or in which such Liens or other interests are asserted, subject to 

the terms of such Liens or other interests, with the same validity, enforceability, priority, and 

force and effect as they had against the Assets or their proceeds as of the Voluntary Petition 

Date, or as provided in the Final DIP Order, subject to any rights, Claims and defenses the 

Debtor or any other parties may possess with respect thereto. 

23. Buyer shall pay the full, negotiated, or adjudicated amount of each Senior 

Statutory Lien on the Assets by the later of (i) the Closing Date, (ii) within fifteen (15) days of 

agreement between Buyer and the holder of a Senior Statutory Lien or (iii) fifteen ( 15) days 

following the entry of a final non-appealable order of the Bankruptcy Court adjudicating the 

validity, priority, and extent of such Senior Statutory Lien. 

24. Notwithstanding anything contained in this Order or the Purchase Agreement to 

the contrary, the Allocated Value of the Assets shall have no preclusive effect in any proceeding 
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to determine whether a lien is a Senior Statutory Lien. All rights to make such arguments and 

determinations in any subsequent proceedings are reserved to each holder of a Senior Statutory 

Lien, the Buyer and the Debtor and its successors. 

25. Nothing in this Order shall be interpreted to modify or otherwise affect the 

prepetition priorities among Senior Statutory Liens of the Debtor, and nothing in this Order or 

the Final DIP Order, including the granting of the First Lien Adequate Protection Liens and 

Second Lien Adequate Protection Liens in the Final DIP Order, shall be deemed to have 

modified or otherwise affected such prepetition priorities, all of which are hereby expressly 

preserved. 

26. Nothing in this Order shall affect or otherwise impair common law or contractual 

setoff or recoupment rights that Fieldwood, Houston Energy L.P., HE&D Offshore, L.P., M21K, 

LLC, Energy XXI, GOM, LLC, Energy XXI Pipeline II, LLC, and EPL Oil & Gas, Inc. may 

possess, as of the Effective Time. 

27. The Debtor is hereby authorized and directed to take any and all actions necessary 

to consummate the transactions contemplated by the Purchase Agreement (including any 

ancillary documents) and this Order. 

28. The terms of this Order shall be binding on and inure to the benefit of the Debtor, 

the Buyer, all creditors and all other parties in interest, and any successors of such parties 

including, but not limited to, any trustee or examiner with expanded powers appointed in this 

Chapter 11 Case or upon the conversion of this Chapter 11 Case to a case under Chapter 7 of the 

Bankruptcy Code. 

29. Pursuant to §§ 105(a) and 365 of the Bankruptcy Code, and subject to and 

conditioned upon the Closing, the Debtor's assumption and assignment to the Buyer, and the 
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Buyer's assumption on the terms set forth in the Purchase Agreement, of the Assumed and 

Assigned Contracts is hereby approved, and the requirements of§§ 365(b )(1) and 365(f) of the 

Bankruptcy Code with respect thereto are hereby deemed satisfied. 

30. The Debtor is hereby authorized and directed in accordance with§§ 105(a), 363, 

and 365 of the Bankruptcy Code to (a) assume and assign to the Buyer, effective upon the 

Closing Date, the Assumed and Assigned Contracts, and (b) execute and deliver to the Buyer 

such documents or other instruments as may be necessary to assign and transfer the Assumed 

and Assigned Contracts. The Debtor (in consultation with the Buyer) may choose to exclude any 

of the contracts or leases from the list of the Assumed and Assigned Contracts contained on 

Exhibit B hereto prior to the Closing Date, in which case such contracts or leases shall not 

constitute Assumed and Assigned Contracts and shall not be assumed by the Debtor. 

31. The Assumed and Assigned Contracts shall be transferred to, and remain in full 

force and effect for the benefit of, the Buyer in accordance with their respective terms, 

notwithstanding any provision in any such contract that prohibits, restricts, or conditions such 

assignment or transfer pursuant to § 365(f) of the Bankruptcy Code. There shall be no 

accelerations, assignment fees, increases or any other fees charged to the Buyer or the Debtor as 

a result of the assumption and assignment of the Assumed and Assigned Contracts. 

32. Within fifteen (15) days of the Closing, the Buyer shall pay or satisfy the Cure 

Amounts for the Assumed and Assigned Contacts, and upon making such payment all defaults or 

other obligations of the Debtor under the Assumed and Assigned Contracts arising or accruing 

prior to the Closing Date (without giving effect to any acceleration clauses or any default 

provisions of the kind specified in § 365(b)(2) of the Bankruptcy Code), whether monetary or 

non-monetary, shall be deemed cured pursuant to§ 365 of the Bankruptcy Code. 
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33. All counterparties to the Assumed and Assigned Contracts shall cooperate and 

expeditiously execute and deliver, upon the reasonable requests of the Buyer, and shall not 

charge the Debtor or the Buyer for any instruments, applications, consents or other documents 

which may be required or requested by any public or quasi-public authority or other party or 

entity to effectuate the applicable transfers in connection with the Sale. 

34. Debtor and Buyer acknowledge that Debtor currently serves as the operator for 

some, but not all, of the Assets to be conveyed pursuant to this Order. The following provisions 

in this paragraph apply only to the Assets for which Debtor currently serves as the operator (the 

"Operated Assets"). Notwithstanding anything to the contrary in the provisions of an Assigned 

Contract or any other operating agreement, participation agreement or other agreement which 

affects the Operated Assets, parties who own an oil and gas interest, including, without 

limitation, the owner of any working interest, operating rights interest or record title interest in 

any of the Operated Assets, the Buyer is hereby appointed as the contractual and regulatory 

operator of record for each and all of the Operated Assets. Buyer shall promptly prepare and file 

all forms and instruments required by contract or law or which are necessary to effect the 

designation of itself as operator of the Operated Assets. Further, the owners of any working 

interest, operating rights interest or record title interest in any of the Operated Assets are hereby 

ordered to fully execute and promptly deliver to Buyer, all forms, designations, instruments and 

documents required by the Bureau of Ocean Energy Management ("BOEM") or the Bureau of 

Safety and Environmental Enforcement ("BSEE") or any other governmental authority for the 

recognition and/or change of designation of operatorship, as well as for any other documentation 

required for the recognition and/or change of operatorship required by law or contract, including, 
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but not limited to, all required Designation of Operator forms (Form BOEM-1123) and Oil Spill 

Financial Responsibility (OSFR) forms for Offshore Facilities (Form OSFR-1017). 

35. The following provisions in this paragraph are applicable only to the 

administration of such Assets for which Debtor serves as operator, in relation to terminated 

leases (the "Terminated Lease Obligations"). Notwithstanding anything to the contrary in the 

provisions of an Assigned Contract or any other operating agreement, participation agreement or 

other agreement which affects the Terminated Lease Obligations, parties who own an oil and gas 

interest, including, without limitation, the owner of any working interest, operating rights interest 

or record title interest in any of the Terminated Lease Obligations, the Buyer is hereby appointed 

as the contractual and regulatory operator of record for each and all of the Terminated Lease 

Obligations. Buyer shall promptly prepare and file all forms and instruments required by 

contract or law or which are necessary to effect the designation of itself as operator of the 

Terminated Lease Obligations. Further, owners of any working interest, operating rights interest 

or record title interest in any of the Terminated Lease Obligations are hereby ordered to fully 

execute and promptly deliver to Buyer all forms, designations, instruments and documents 

required by the BOEM or BSEE or any other governmental authority for the recognition and/or 

change of designation of operatorship, as well as for any other documentation required for the 

recognition and/or change of operatorship required by law or contract, including, but not limited 

to, all required Designation of Operator forms (Form BOEM-1123) and Oil Spill Financial 

Responsibility (OSFR) forms for Offshore Facilities (Form OSFR-1017). 

36. Forms to be submitted to BOEM and BSEE by the Buyer (as the Debtor's 

successor for purposes of permitting only) are declared to be forms correctly submitted on behalf 

of, and with the full authorization of, the Buyer and Debtor, including all documents reasonably 
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required to formally transfer operator status to the Buyer, except for any reasonable restrictions 

set forth in this Order. 

37. Nothing in this Order or the Purchase Agreement releases, nullifies, precludes, or 

enjoins the enforcement of any police or regulatory liability to a governmental unit that any 

entity would be subject to as the post-sale owner or operator of property after the date of entry of 

this Order. Nothing in this Order or the Purchase Agreement authorizes the transfer or 

assignment of any governmental (a) license, (b) permit, (c) registration, (d) authorization or (e) 

approval, or the discontinuation of any obligation thereunder, without compliance with all 

applicable legal requirements and approvals under police or regulatory law; provided that, to the 

extent provided by section 525 of the Bankruptcy Code, no governmental unit may deny, revoke, 

suspend, or refuse to renew any permit, license, or similar grant relating to the operation of the 

Assets on account of the filing or pendency of this Chapter 11 Case. Nothing in this Order 

divests any tribunal of any jurisdiction it may have under police or regulatory law to interpret 

this Order or to adjudicate any defense asserted under this Order. 

38. Each and every federal, state and governmental agency or department, and any 

other person or entity, is hereby authorized to accept any and all documents and instruments in 

connection with or necessary to consummate the Sale contemplated by the Purchase Agreement. 

39. Notwithstanding anything to the contrary in this Order or any Sale Documents 

any assumption, assignment and/or transfer of any interests in federal oil and gas leases, rights

of-way or rights-of-use-and-easement (collectively, the "Federal Leases") will be ineffective 

absent the consent of the governmental unit as provided for in applicable non-bankruptcy laws 

and regulations including, without limitation, 30 C.F.R. Part 556. In order to obtain the consent 

of the governmental unit to any assumption, assignment and/or transfer, any and all existing 
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defaults under the applicable Federal Leases must be cured or the prospective assignee and/or 

transferee must provide adequate assurance that the defaults will be cured. Nothing in this Order 

or the Sale Documents shall be interpreted to set cure amounts for Federal Leases or to require 

the governmental unit to novate or otherwise consent to the assignment and/or transfer of any 

interests in the Federal Leases. 

40. Notwithstanding any other provision in this Order or in the Sale Documents, the 

United States will retain, and have, the right to audit and/or perform any compliance review and, 

if appropriate, collect from the Debtor or its successors and assigns including the Buyer, any 

additional monies that were owed by the Debtor prior to the assumption and assignment of the 

Federal Leases without those rights being adversely affected by these bankruptcy proceedings. 

The Debtor, the Buyer, and their successors and assigns will each individually retain all defenses 

and/or rights, other than defenses and/or rights arising from the bankruptcy, to challenge any 

such determination. The audit and/or compliance review period shall remain open for the full 

statute of limitations period established by the Federal Oil and Gas Royalty Simplification and 

Fairness Act of 1996 (30 U.S.C. §§ 1701, et seq.). Notwithstanding anything to the contrary in 

this Order or in the Sale Documents, nothing shall affect the United States' rights to offset or 

recoup any amounts due under, or relating to, the Federal Leases. 

41. Notwithstanding anything to the contrary in this Order, the Purchase Agreement 

or any related transaction document, nothing shall affect, waive, or limit: (i) the 

decommissioning obligations and financial assurance obligations set forth in The Outer 

Continental Shelf Lands Act, 43 U.S.C. § 1331 et seq., and its implementing regulations found 

in, among other places, 30 C.F.R. Part 250 Subpart Q and 30 C.F.R. Part 556, any other 

regulatory obligations for qualification, or otherwise, as determined by The Department of the 
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Interior ("Interior"), that must be met by the Debtor and/or the Buyer on the Federal Leases 

going forward or Interior's enforcement thereof; or (ii) Interior's regulatory authority under 

applicable laws and regulations to grant, direct or deny any applicable suspensions of production 

or suspensions of operations. To the extent that anything in this Order or any Sale Documents 

conflicts with paragraphs 39 through 41, the terms of paragraphs 39 through 41 shall supersede 

and control. 

42. Notwithstanding anything to the contrary stated in this Order, the Purchase 

Agreement, the Debtor's Notice of (!) Request for Authority to Assume Certain Executory 

Contracts and Unexpired Leases and (II) Proposed Cure Amounts [ECF No. 544], First 

Supplemental Notice of (!) Request For Authority To Assume And Assign Certain Executory 

Contracts And Unexpired Leases, And (II) Proposed Cure Amounts [ECF No. 591 ], Second 

Supplemental Notice of(!) Request For Authority To Assume And Assign Certain Executory 

Contracts And Unexpired Leases, And (II) Proposed Cure Amounts [ECF No. 649], Notice of(!) 

Request for Authority to Assume and Assign Executory Contracts and Unexpired Leases and (II) 

Proposed Cure Amounts [ECF No. 725], or otherwise, the Debtor, Houston Energy, L.P. and 

HE&D Offshore, L.P. (the "Houston Energy Entities"), and M21K, LLC, Energy XXI GOM, 

LLC, Energy XXI Pipeline II, LLC and EPL Oil & Gas, Inc. (the "Energy XXI Entities"), shall 

negotiate and attempt to arrive at a mutual agreement regarding the Cure Amounts to be paid, 

respectively, to the Houston Energy Entities and the Energy XXI Entities in connection with the 

Debtor's assumption and assignment to Buyer of executory contracts with one or more of the 

Houston Energy Entities and one or more of the Energy XXI Entities. In the event that the 

Debtor and the Houston Energy Entities and/or the Energy XXI Entities are not able to reach a 

mutually acceptable agreement regarding the Cure Amounts within 30 days of the date of this 
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Order, any unresolved Cure Amount issue, at the request of the Debtor, the Houston Energy 

Entities or the Energy XXI Entities, as the case may be, shall be set for hearing for determination 

by the Court. 

43. Any Cure amounts owed to Helis Oil & Gas Company, LLC ("Helis") under the 

operating agreements relating to WC 21, WC 44 and WC 57 shall be paid and satisfied through 

Helis's recoupment and/or offset rights under this Court's Order dated April 18, 2017 [ECF No. 

449] (the "Helis Recoupment Order") to the extent that joint interest billings equal or exceed 

working interest payments owed to Helis thereunder. If working interest payments exceed joint 

interest billings, any overage shall be paid to Helis. The Helis Recoupment Order shall be and 

remain binding on the Buyer, who shall be and remain subject to its terms and conditions. The 

currently known Cure amount due Helis under its operating agreement relating to Ship Shoal 252 

is zero; however, in the event and to the extent that the Debtor has not paid, and is determined to 

owe, the operator payments on any joint interest billings and Helis should be called upon to fund 

its pro-rata interest of any such amounts owed and not paid by the Debtor, any such amounts 

shall be paid to Helis as Cure. 

44. Assumption of HI A571 OA and Resolution of HI A571 Cure Objection: With 

respect to the assumption of the Operating Agreement dated February 13, 1974 (the "HI A571 

Operating Agreement") for High Island A-571 (OCS Lease No. G02391) ("HI A571 "): 

a. Debtor shall assume OCS Lease No. G02391 and assign it to Buyer. Buyer 

commits to promptly provide such financial security as may be required by law 

and such cure and adequate assurance as may be required by BOEM and BSEE to 

bring the lease into compliance. Furthermore, Buyer shall provide McMoRan Oil 

& Gas, LLC ("McMoRan") with prompt notice concerning its supplemental 
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bonding and other financial assurance it may provide to BOEM and BSEE related 

to HI A571. 

b. Debtor shall assume the HI A571 Operating Agreement and assign its rights to 

Buyer and the HI A571 Operating Agreement shall remain in full force and effect. 

c. McMoRan and Debtor shall be entitled to setoff both pre- and post-petition 

outstanding joint interest billings from the share of production Debtor has 

withheld from McMoRan and following this setoff, McMoRan shall pay to 

Debtor the sum of $484,644.89 (the "Net JIB Settlement"), within 14 days of the 

entry of this Order. McMoRan and Debtor shall setoff and/or pay to each other as 

necessary such further amounts as may become due by the time of the closing of 

the sale to Buyer. Payment of the Net JIB Settlement shall fully satisfy all 

obligations, costs, expenses, and joint interest bills through June 30, 2017, owed 

by McMoRan under the HI A571 Operating Agreement. 

d. Debtor, and upon closing of the Sale, Buyer shall resume providing McMoRan 

its production in kind. McMoRan shall resume payment of joint interest billings 

in the ordinary course of business and all rights under the HI A571 Operating 

Agreement are reserved and unimpaired by this Order. 

e. Cure of HI A571 Operating Agreement Lien Defaults: Conditioned upon 

payment by McMoRan of the Net JIB Settlement, Buyer shall indemnify, defend, 

protect, and hold harmless McMoRan against and from any and all damages, 

losses, liabilities, obligations, penalties, claims, sums paid in settlement of claims, 

litigation, demands, defenses, judgments, suits, proceedings, costs, disbursements, 

fines, liens, encumbrances, and expenses of any kind or any nature that may be 
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imposed upon, incurred by, or asserted or awarded against McMoRan that arise 

directly or indirectly out of any statutory liens against McMoRan or its interest 

and related to HI A571 for services provided before before the Effective Time. 

This indemnity shall include attorneys' fees and costs, the market value of any 

production or other property seized, levied, or otherwise attached by any parties 

asserting statutory liens. This indemnity obligation shall be a condition of 

assumption of the HI A571 Operating Agreement and shall be secured by the first 

priority security rights provided by the HI A571 Operating Agreement. For the 

avoidance of doubt, McMoRan shall not be billed for any share of any payment to 

any party asserting a statutory lien on HI A571 for services provided prior to the 

Effective Date. 

45. Notwithstanding anything contained in this Order or the Purchase Agreement to 

the contrary, including paragraphs 22 and 23 of this Order, the following stipulations and 

agreements shall apply to Archrock Partners Operating LLC and Archrock Services LP 

(collectively, "Archrock"): 

a. Debtor shall pay Archrock out of the sale proceeds all unpaid postpetition 

charges due Archrock through July 31, 2017 in the amount of $304,517. 70 within 

ten (10) business days after Debtor's receipt of proceeds of the Sale in full 

satisfaction of Archrock's liens in the sale proceeds and its administrative claims 

existing as of July 31, 2017. Archrock shall retain its liens in the proceeds of the 

sale in the same manner, in the same order of priority, and with the same validity, 

force and effect they now have as against the applicable Assets until all amounts 

required by this paragraph are fully paid to Archrock. 
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b. Buyer shall pay Archrock Partners Operating LLC ninety percent (90%) of the 

lawful amounts due through December 2, 2016 relating to South Marsh Island 41 A, 

High Island 571A, West Cameron 269 and Eugene Island 184 (collectively, the 

"Archrock Locations") within five (5) business days after the Closing Date in full 

satisfaction of Archrock's Senior Statutory Liens in the Archrock Locations. 

Archrock and the Debtor agree that the amount due for such period on the Archrock 

Locations is $340,815.51 and the required ninety percent (90%) payment is 

$306,733.95. Buyer shall also pay Archrock Partners Operating LLC all contractual 

charges accruing on or after August 1, 201 7 on the Archrock Locations in the 

ordinary course of business including a payment of $67,726.16 for the August 2017 

compression charges on the Archrock Locations within five (5) business days after 

the Closing Date. 

c. Upon receipt of the amounts due under this agreement and Order, Archrock 

shall execute and deliver releases of all of its liens in the Archrock Locations to 

counsel for the Buyer, Patrick Potter, Pillsbury Winthrop Shaw Pittman LLP, 

within twenty (20) days of Archrock receiving good funds. 

46. The Debtor and Buyer agree that the issues as to cure of the HI A 442 Operating 

Agreement with Rosetta Resources Offshore, LLC are severed from this ruling and that the 

parties shall work to reach a consensual resolution of their disputes. If such disputes cannot be 

consensually resolved on or before September 27, 2017, the matter shall be heard by this Court at 

the status conference scheduled on that date at 9:00 a.m. (Central Time). 

47. Notwithstanding anything to the contrary in this Order, the Purchase Agreement, 

other Sale filings, or in any financing arrangements made in conjunction with the Sale 
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(collectively, and for purposes of this paragraph, the "Order and Sale Documents"), the Order 

and Sale Documents do not impair or otherwise impact any party's rights in (i) any bonds posted 

by Argonaut Insurance Company ("Argonaut") on which Debtor is the principal ("Argonaut 

P&A Bonds"), specifically including, but not limited to, Bond Nos. SUR0030280, SUR0030276 

and SUR0030279 issued by Argonaut, as surety, to JX Nippon Oil Exploration (U.S.A.) Limited 

("Nippon"), as obligee (collectively, the "Nippon P&A Bonds"), (ii) any collateral held by 

Argonaut in relation to the Argonaut P&A Bonds ("Argonaut Collateral"), (iii) and all 

documentation directly associated therewith. It is the intent of this paragraph that no party's 

rights as to Argonaut P&A Bonds, including the Nippon P&A Bonds, and the Argonaut 

Collateral are increased or diminished pursuant to this Order, and all parties' other rights in 

relation thereto are specifically preserved. Provided, if and when any collateral is released by 

Argonaut or is thereafter released by FNBCT as a consequence of a release of liability under any 

letter of credit, the rights in any such released collateral will be governed by the Purchase 

Agreement. The foregoing provisions shall be read consistent with the Court's findings on the 

matter on August 2, 2017 at the Sale Hearing. If necessary, a status conference shall be held on 

September 27, 2017 to address the resolution of pending disputes between Argonaut and 

FNBCT, with Argonaut's jurisdictional arguments fully reserved. 

48. Notwithstanding anything to the contrary in this Order or in the Purchase 

Agreement, the attachments thereto, or otherwise, after Closing, the Buyer is obligated to have 

Lexon replace the existing Lexon bonds numbers: 1138469, 1118851, 1118854, 1118855, 

1138472, 1138470, and 1138467 with new bonds from Lexon in favor of the existing obligees 

with the Buyer as Principal. Lexon in its sole discretion can waive the need for the issuance of 

the new bond for Lexon bond 1138467. 
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49. To the extent that this Order is inconsistent with the Purchase Agreement or any 

prior order or pleading with respect to the Motion in this Chapter 11 Case, the terms of this 

Order shall govern. 

50. Except as agreed by the parties to the Purchase Agreement in writing, this Order 

shall not be modified by any chapter 11 plan of the Debtor confirmed in this Chapter 11 Case. 

51. This Order and the Purchase Agreement shall be binding in all respects upon all 

creditors and interest holders of the Debtor, all non-debtor parties to the Assumed and Assigned 

Contracts, all successors and assigns of the Debtor and its affiliates and subsidiaries, and any 

trustees, examiners, "responsible persons" or other fiduciaries appointed in the Chapter 11 Case 

or upon a conversion of the Debtor's case under chapter 7 of the Bankruptcy Code, including a 

chapter 7 trustee, and the Purchase Agreement shall not be subject to rejection or avoidance 

under any circumstances. If any order under § 1112 of the Bankruptcy Code is entered, such 

order shall provide (in accordance with §§ 105 and 349 of the Bankruptcy Code) that this Order 

and the rights granted to the Buyer hereunder shall remain effective and, notwithstanding such 

dismissal, shall remain binding on the Debtor, all of its creditors and parties in interest. 

52. The failure specifically to include or make reference to any particular provisions 

of the Purchase Agreement in this Order shall not diminish or impair the effectiveness of such 

provision, it being the intent of the Court that the Purchase Agreement is authorized and 

approved in its entirety. 

53. Neither the Buyer nor the Debtor shall have an obligation to close the Sale until 

all conditions precedent in the Purchase Agreement to close the Sale have been met, satisfied, or 

waived in accordance with the terms of the Purchase Agreement. 
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54. The Court shall retain jurisdiction to, among other things, interpret, implement, 

and enforce the terms and provisions of this Order, the Purchase Agreement, all amendments 

thereto, and any waivers and consents thereunder, and each ancillary document executed in 

connection therewith to which the Debtor is a party or which has been assigned by the Debtor to 

the Buyer, and to adjudicate, if necessary, any and all disputes concerning or relating in any way 

to the Sale, including, but not limited to, retaining jurisdiction to (a) compel delivery of the 

Assets to the Buyer, (b) interpret, implement, and enforce the provisions of this Order, ( c) protect 

the Buyer against any Lien, Claims, or interests in or against the Debtor or the Assets of any kind 

or nature whatsoever except as to Senior Statutory Liens that constitute Assumed Liabilities, and 

(d) enter any orders under §§ 105, 363 or 365 of the Bankruptcy Code with respect to the 

Assumed and Assigned Contracts; provided, however, that in the event the Court abstains from 

exercising or declines to exercise jurisdiction or is without jurisdiction, such abstention, refusal 

or lack of jurisdiction shall have no effect upon and shall not control, prohibit or limit the 

exercise of jurisdiction of any other court having competent jurisdiction with respect to any such 

matter. 

55. This Order constitutes a final order within the meaning of 28 U.S.C. § 158(a). 

Notwithstanding any provision in the Bankruptcy Rules to the contrary, including but not limited 

to Bankruptcy Rule 6004(h) and 6006(d), the Court expressly finds there is no reason for any 

material delay in the implementation of this Order and, accordingly, unless otherwise ordered by 

the Court: (i) the terms of this Order shall be immediately effective and enforceable upon the 

termination of the stays set forth in this paragraph; (ii) this Order is stayed until 10:00 a.m. on 

August 3, 2017; and (iii) if a motion for stay pending appeal is filed on or before 10:00 a.m. on 

August 3, 2017, (x) this Court will conduct a hearing on any such motion at 2:00 p.m. on August 
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3, 2017; and (y) this Order is further stayed until the conclusion of the 2:00 p.m. hearing. Upon 

the termination of the stay(s), (i) the Debtor is not subject to any other stay of this Order or in the 

implementation, enforcement or realization of the relief granted in this Order unless so stayed by 

further Court order; and (ii) the Debtor shall take any action and perform any act authorized 

under this Order. 

Dated: Houston, Texas 
August 2, 201 7 

THE HONORABLE MA 
UNITED ST ATES BAN 
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IN ISGUR 
UPTCY JUDGE 

Case 1:18-cv-10936-JSR   Document 157-7   Filed 01/24/19   Page 86 of 116



Case 16-34028   Document 792   Filed in TXSB on 08/02/17   Page 41 of 41

EXHIBIT A 
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ASSIGNMENT AGREEMENT 

This Assignment Agreement (this "Agreement") is made effective as of May 'i_, 
2015 (the "Effective Date") by and between DMRJ Group LLC (the "Assignor") and Montsant 
Partners LLC (the "Assignee"), All capitalized terms used in this Agreement and not otherwise 
defined herein will have the respective meanings set forth in the Purchase Agreement as 
hereinafter defined. 

RECITALS: 

WHEREAS, Implant Sciences Corporation, a Massachusetts corporation 
("Company") and the Assignor are parties to that certain Note and Warrant Purchase Agreement, 
dated as of December 10, 2008 (as amended to the date hereof and as fmther amended, restated, 
supplemented or otherwise modified from time to time, the "Purchase Agreement"); 

WHEREAS, Assignor desires to assign to Assignee all of Assignor's rights, title 
and interest in and to that Senior Secured Convertible Promiss01y Note dated December 10, 2008 
in the original principal amount of $5,600,000 made by Company in favor of Assignor (the 
"Assigned Note"); 

WHEREAS, the Assigned Note is one of various promiss01y notes issued by the 
Company and purchased by Assignor under the Purchase Agreement (such promissory notes, 
other than the Assigned Note, the "Other Notes,,); 

WHEREAS, in connection with the assignment hereunder of the Assigned Note 
by Assignor to Assignee, Assignor shall also assign to Assignee a pro-rata share (to the extent of 
Assignor's interest in the Assigned Note) in and to all of Assignor's (a) right, title and interest in 
and to the Purchase Agreement, the Transactional Documents (other than the Other Notes and 
the Wan·ants), the Collateral and alt attendant liens, rights, assignments and interests (including 
security interests) pertaining to or arising therefrom and (b) obligations and other duties as an 
Investor under the Transaction Documents (other than the Other Notes and the Warrants) and the 
Collateral, as more specifically set forth herein (collectively with the Assigned Note, the 
"Assigned Interest"); and 

WHEREAS, Assignee desires to become an Investor under the Purchase 
Agreement and the other Transaction Documents (other than the Other Notes and the Wanants) 
and to accept such assignment and delegation from Assignor. 

NOW, THEREFORE, in consideration of the premises and the agreements, 
provisions, and covenants herein contained and for other good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, Assignor and Assignee agree as 
follows: 

1. ASSIGNMENT, DELEGATION, AND ACCEPTANCE 

1. 1 Assignment. As of the Effective Date, Assignor hereby transfers and 
assigns to Assignee, without recourse and without representations or watTanties of any kind 
(except as set forth in Section 3 .2), all of Assignor's right, title, and interest in and to the 
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Assigned Interests. Assignor agrees that if after the Effective Date it receives payment in respect 
of the Assigned Note and/or any other payment or amount relating to the Assigned Interests 
(including without limitation any proceeds of any portion of the Collateral), it shall hold the 
same in trust for Assignee and promptly (but in any event within two (2) Business Days 
following Assignor's receipt thereof) remit such amount directly to Assignee in immediately 
available funds. 

1.2 Delegation. As of the Effective Date, Assignor hereby irrevocably assigns 
and delegates to Assignee, to the extent of Assignee's pro-rata share thereof, Assignor's duties 
and obligations pursuant to the Transaction Documents (other than the Other Notes and the 
Warrants), but only to the extent relating to the Assigned Note. 

1.3 Acceptance by Assignee. As of the Effective Date, (i) Assignee 
irrevocably assumes and accepts the assignment and delegation provided from in Sections 1.1 
and 1.2 hereof and agrees to be an Investor under the Transaction Documents (other than in 
respect of the Other Notes and the Warrants) and to be bound by the terms and conditions thereof 
and (ii) Assignor agrees, to the extent provided herein, to relinquish its rights with respect to the 
Assigned Interests. 

1.4 Agency. Each of Assignor and Assignee hereby appoints Assignor as its 
collateral agent under the Purchase Agreement and the other Transaction Documents (other than 
the Wanants). In such capacity, Assignor shall hold, maintain and enforce Assignor's and 
Assignee's rights in, to and against the Collateral and otherwise deal with the Collateral for the 
ratable benefit of Assignor and Assignee. Company hereby acknowledges that all security 
interests granted under any and all security agreements heretofore and hereafter entered into in 
connection with the transactions contemplated by the Purchase Agreement shall be deemed 
security interests granted to Assignor as collateral agent for the ratable benefit of each of 
Assignor and Assignee. 

1.4 Effective Date. This Agreement shall become effective on and as of the 
Effective Date upon the execution and delivery of this Agreement by the parties hereto. 
Notwithstanding anything to the contrary in this Agreement, Assignor shall have no obligation to 
pay to Assignee any payment received prior to the Effective Date on account, directly or 
indirectly, of the Assigned Note. 

2. REPRESENTATIONS, WARRANTIES AND COVENANTS 

2.1 Assignee's Representations and Wananties. Assignee hereby represents, 
walTants, and covenants the following to Assignor: 

(a) Assignee has full power and authority and has taken all action necessary to 
execute and deliver this Agreement and to fulfill the obligations hereunder and to consummate 
the transactions contemplated hereby. 

(b) Assignee is familiar with transactions of the kind and scope reflected in 
the Transaction Documents and in this Agreement. 
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(c) Assignee has received and conducted its own evaluation of the 
Transaction Documents and such other documents and information (including financial 
statements and financial information) as it deemed appropriate to make its own credit analysis 
and decision to enter into this Agreement and has made its decision to become an Investor for all 
purposes independently and without reliance upon Assignor, and will continue to do so. 

( d) As of the Effective Date, Assignee is entitled to receive payments of 
principal and interest in respect of the Assigned Note without deduction for or on account of any 
taxes imposed by the United States of America or any political subdivision thereof. 

2.2 Assignor's Representations and Warranties. Assignor hereby represents, 
warrants and covenants the following to Assignee: 

(a) Assignor has full power and authority and has taken all action necessary to 
execute and deliver this Agreement and to fulfill the obligations hereunder and to consummate 
the transactions contemplated hereby. 

(b) Assignor is the legal and beneficial owner of the Assigned Interests, free 
and clear of any adverse claim, lien, encumbrance, security interest, restriction on transfer, 
purchase option, call or similar right of a third party. 

( c) Assignor makes no representation or warranty and assumes no 
responsibility with respect to (A) the truth, correctness and validity of any of the statements, 
wananties or representations made by Company or any other person in the Purchase Agreement, 
any Transaction Document or any other instmment or document furnished pursuant thereto or in 
connection therewith, or (B) the execution, legality, validity, enforceability, genuineness, 
sufficiency or value of the Purchase Agreement, the other Transaction Documents or any 
Collateral or any other instrument or document furnished pursuant thereto or in connection 
therewith or (C) the financial condition of Company or any other person, or the performance or 
observance by Company or any other person of any of their respective obligations under the 
Purchase Agreement, any other Transaction Document, or any other instrument or document 
furnished pursuant thereto or in connection therewith. 

3. AMENDMENTS AND WAIVERS 

No amendment, modification, termination, or waiver of any provision of this 
Agreement will be effective without the written concunence of Assignor and Assignee. 

4. SEVERABILITY 

Whenever possible, each provision of this Agreement will be interpreted in such 
manner as to be effective and valid under applicable law. In the event any provision of this 
Agreement is or is held to be invalid, illegal, or unenforceable under applicable law, such 
provision will be ineffective only to the extent of such invalidity, illegality, or unenforceability, 
without invalidating the remainder of such provision or the remaining provisions of the 
Agreement. In addition, in the event any provision of or obligation under this Agreement is or is 
held to be invalid, illegal, or unenforceable in any jurisdiction, the validity, legality, and 
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enforceability of the remaining provisions or obligations in any other jurisdictions will not in any 
way be affected or impaired thereby. 

5. SECTION TITLES 

Section and subsection titles in this Agreement are included for convenience of 
reference only, do not constitute a part of this Agreement for any other purpose, and have no 
substantive effect. 

6. SUCCESSORS AND ASSIGNS 

This Agreement shall be binding upon and inure to the benefit of the parties 
hereto and their respective successors and assigns. 

7. APPLICABLE LAW 

THIS AGREEMENT WILL BE CONSTRUED IN ACCORDANCE WITH AND 
GOVERNED BY THE LAWS OF THE STATE OF NEW YORK APPLICABLE TO 
CONTRACTS MADE AND PERFORMED IN THAT STATE. 

8. COUNTERPARTS 

This Agreement and any amendments, waivers, consents, or supplements may be 
executed in any number of counterparts and by different parties hereto in separate counterpaiis 
(including by facsimile or other electronic transmission of executed signature pages hereto), each 
of which, when so executed and delivered, will be deemed an original and all of which shall 
together constitute one and the same instrument. 

[Signature page follows] 
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IN WITNESS WHEREOF, this Agreement has been duly executed as of the date 
first written above. 

ASSIGNOR: 

ASSIGNEE: MONiTSAN~~T~ PARTNERS LLC 

' 

Dy: 
Name? 8~\\r, 1 \~ 1 Jiv~'~' 
Title: n,,,']\~) ~;·i· . 

(j d> 

ACKNOWLEDGED AND AGREED TO: 

/SIGNATURE PAGE TO !MPLANTASSJGNMENTAGREEMENT/ 
I 30355 0 I 600/7493399v. I 
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[SIGNATURE PAGE TO ASSIGNMENT AGREEMENT] 
S-2 
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To: David Levy[dlevy@platinumlp.com]; Mark Nordlicht[mnordlicht@platinumlp.com]; Joseph 
SanFilippo[JSanFilippo@platinumlp.com]; Naftali Manela[nmanela@platinumlp.com]; Nicholas Marzella[nmarzella@platinumlp.com]; 
Kerry Propper[KPropper@platinumlp.com]
Cc: Michael Kimelman[mkimelman@platinumlp.com]
From: Michael Kimelman
Sent: Wed 1/13/2016 10:53:56 PM
Subject: 01.13.2016 PPVA/PPLO Cash

PPVA Checking Activity 01/13/2016 Activity

(wire (out): PPVA to CS $         (590,000.00)

(wire (out):  PPVA to Macquarie $         (430,000.00)

(wire (out):  PPVA to GS $         (420,000.00)

(wire (out):  PPVA to EDF Man $           (90,000.00)

(wire (out):  PPVA to Insurance Funding Corp (D and O Insurance) $           (49,448.31)

(wire (out):   PPVA to PMNY $         (284,000.00)

(wire (out): PPVA to PPLO $           (10,000.00)

wire in to:  PPVA from PPCO $        1,500,000.00

wire in to:  PPVA from GS $           330,000.00

Net total $         (43,448.31)

Current Balance $          16,700.00

PMNY Current Balance  $           4,689.00

 
 
 
 

PPLO Checking Activity 01/13/2016 Activity

Wire in:  PPLO from PPVA $       10,000.00

 (Wire Out):  PPLO to CS $      (13,000.00)

Net total $       (3,000.00)

Current Balance $        4,669.00
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]OXECUTION COPY

MASTER GUARANTY AGREEMENT

New York, New York March 21,2016

FOR VALUE RECEIVED, and in consideration of (a) note purchases from, loans made or to be
made, credit otherwise extended or to be extended bV (i) the Montsant Investors (as defined
below) to or for the account of Montsant Partners LLC, a Delaware limited liability company
("Montsant") and (ii) the GGO Secured Parties (as defined below) to or for the account of
Golden Gate Oil LLC, a Delaware limited liability company ("GGO"), (b) the direct or indirect
benefit received by Platinum Partners Value Arbitrage Fund L.P., an exempted limited
partnership under the laws of the Cayman Islands ("PPVA" and together with Montsant and
GGO, the "Companies" and each a "Compan)r") in respect of the restructuring of Montsant's and
GGO's respective obligations to the Creditor Parties (as defined below), and (c) note purchases
from, loans made or to be made, credit otherwise extended or to be extended by BBIL ULICO
20i4 ("BBIL") to or for the account of Montsant, from time to time and at any time and for other
good and valuable consideration and to induce the Creditor Parties (as defined below), in their
discretion, to purchase such notes, make such loans or other extensions of credit and to make or
grant such renewals, extensions, releases of collateral or relinquishments of legal rights as the
Creditor Parties (as defined below) may deem advisable, each of the undersigned (and each of
them if more than one, the liability under this Guaranty being joint and several) fiointly and

severally referred to as "Guarantors" or "the undersiqned") unconditionally guarantees to the
Creditor Parties (as defined below), their successors, endorsees and assigns the prompt payment
when due (whether by acceleration or otherwise) of all present and future obligations and
liabilities of any and all kinds of the Companies to the Creditor Parties (as defined below) and of
all instruments of any nature evidencing or relating to any such obligations and liabilities upon
which the Companies or one or more parties and the Companies are or may become liable to the
Creditor Parties (as defined below), whether incurred by any Company as maker, endorser,
drawer, acceptor, guarantors, accommodation party or otherwise, and whether due or to become
due, secured or unsecured, absolute or contingent, joint or several, and however or whenever
acquired by the Creditor Parties (as defined below), in each case specifically and exclusively
relating to (i) the Obligations under and as defined in that certain Note Purchase Agreement,
dated as of January 30,2015, among BAM Administrative Services LLC. as agent (the "Agent"
or "BAM") for the investors from time to time party thereto (the "Moqtsa!Llnye!!el!") and
Montsant (as the same may be amended, restated, modified and/or supplemented from time to
time, the "IvlontsandPA"), (ii) the Secured Obligations under and as defined in that certain
Security Agreement, dated as of April 10,2012, between GGO and the Agent (as successor agent
to Precious Capital LLC ("Precious")), as agent for the secured parties (the "GGO Secured
Parties" and together with the Investors, the Agent and BBIL, each a "Creditor Party" and
collectively, the "Creditor Parties") from time to time party thereto (as the same may be

amended, restated, modified and/or supplemented from time to time, the "GGO Security
Asreement"), (iii) the obligations and liabilities arising under that certain Seller Note, dated on
or about March 3I,2016, in the original principal amount of $6,137 ,215.50 made by Montsant in
favor of BBIL (the "Seller Note" and together with the GGO Security Agreement, the Montsant
NPA, and all other documents, instruments and agreements entered into in connection with the

transactions contemplated hereby and thereby, the "Documents") and (iv) the obligations of
PPVA as more fully described in Section t hereto (the "PPVA Oblisatior$"), or any documents,
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instruments or agreements referred to therein, whether now existing or hereafter arising, direct or
indirect, liquidated or unliquidated, absolute or contingent, due or not due and whether under,
pursuant to or evidenced by a note, agreement, guaranty, instrument or otherwise (a11 of which
are herein collectively referred to as the "Obligations"), and irrespective of the genuineness,
validity, regularity or enforceability of such Obligations, or of any instrument evidencing any of
the Obligations or of any collateral therefor or of the existence or extent of such collateral, and
irrespective of the allowability, allowance or disallowance of any or all of the Obligations in any
case commenced by or against any Company under Title 1 1, United States Code, including,
without limitation, obligations or indebtedness of any such Company for post-petition interest,
fees, costs and charges that would have accrued or been added to the Obligations but for the
commencement of such case. Terms not otherwise defined herein shall have the meaning
assigned such terms in the Documents, as applicable. In furtherance of the foregoing, the
undersigned hereby agree as follows:

1. PPVA Oblieations. Immediately following PPVA's receipt of any payments,
proceeds, distributions and/or other amounts arising in any manner whatsoever from any right,
title and/or interest, PPVA may have in and to Implant Sciences Corporation (the "Proceeds"),
PPVA shall immediately following such receipt remit such Proceeds in immediately available
funds as follows:

(a) First, PPVA shall make or cause to be made a payment to BAM in an

amount equal to Twenty-Million Dollars ($20,000,000.00) to prepay the principal amount
owed by GGO to the Investors, as such term defined in that certain Note Purchase
Agreement, (as same may be amended, restated, modified and or supplemented from time
to time), dated as of April 10,2012, by and between GGO and BAM (as successor agent
to Precious); and

(b) Second, PPVA shall make or cause to be made a payment of any
remaining Proceeds to pay in full all outstanding obligations and liabilities under that
certain Note Purchase Agreement, dated as of March 19,2014, by and between Implant
Sciences Corporation, each of the investors party thereto, and the Agent.

2. No Impairment. The Creditor Parties may at any time and from time to time,
either before or after the maturity thereof, without notice to or further consent of the
undersigned, extend the time of payment of, exchange or surrender any collateral for, renew or
extend any of the Obligations or increase or decrease the interest rate thereon, or any other
agreement with the Companies or with any other party to or person liable on any of the
Obligations, or interested therein, for the extension, renewal, payment, compromise, discharge
or release thereof, in whole or in part, or for any modification of the terms thereof or of any
agreement between any Creditor Party and the Companies or any such other party or person, or
make any election of rights the Creditor Parties may deem desirable under the United States
Banlruptcy Code, as amended, or any other federal or state bankruptcy, reorganization,
moratorium or insolvency law relating to or affecting the enforcement of creditors' rights
generally (any of the foregoing, an "Insolvencv Law") without in any way impairing or
affecting this Guaranty. This Guaranty shall be effective regardless of the subsequent
incorporation, merger or consolidation of any Company, or any change in the composition,
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nature, personnel or location of any Company and shall extend to any successor entity to any
Company, including a debtor in possession or the like under any Insolvency Law.

3. Guaranty Absolute. Subject to Section 6(c) hereof, each of the undersigned
jointly and severally guarantees that the Obligations will be paid strictly in accordance with the
terms of the Documents and/or any other document, instrument or agreement creating or
evidencing the Obligations, regardless of any law, regulation or order now or hereafter in effect
in any jurisdiction affecting any of such terms or the rights of the Companies with respect
thereto. Guarantors hereby knowingly accept the full range of risk encompassed within a
contract of "continuing guaranty" which risk includes the possibility that the Companies will
contract additional indebtedness, obligations and liabilities for which GuLarantors may be liable
hereunder after any such Company's financial condition or ability to pay its lawful debts when
they fall due has deteriorated, whether or not any such Company has properly authorized
incurring such additional indebtedness, obligations and liabilities. The undersigned
acknowledge that (i) no oral representations, including any representations to extend credit or
provide other financial accommodations to any Company, have been made by any Creditor
Party to induce the undersigned to enter into this Guaranty and (ii) any extension of credit to
any Company shall be govemed solely by the provisions of the Documents. The liability of
each of the undersigned under this Guaranty shall be absolute and unconditional, in accordance
with its terms, and shall remain in full force and effect without regard to, and shall not be
released, suspended, discharged, terminated or otherwise affected by, any circumstance or
occurrence whatsoever, including, without limitation: (a) any waiver, indulgence, renewal,
extension, amendment or modification of or addition, consent or supplement to or deletion
from or any other action or inaction under or in respect of the Documents or any other
instruments or agreements relating to the Obligations or any assignment or transfer of any
thereof, (b) any lack of validity or enforceability of any Document or other documents,
instruments or agreements relating to the Obligations or any assignment or transfer of any
thereof, (c) any furnishing of any additional security to the Creditor Parties or their assignees
or any acceptance thereof or any release of any security by the Creditor Parties or their
assignees, (d) any limitation on any party's liability or obligation under the Documents or any
other documents, instruments or agreements relating to the Obligations or any assignment or
transfer of any thereof or any invalidity or unenforceability, in whole or in part, of any such
document, instrument or agreement or any term thereof, (e) any bankruptcy, insolvency,
reorganization, composition, adjustment, dissolution, liquidation or other like proceeding
relating to the Companies, or any action taken with respect to this Guaranty by any trustee or
receiver, or by any court, in any such proceeding, whether or not the undersigned shall have
notice or knowledge of any of the foregoing, (f) any exchange, release or nonperfection of any
collateral, or any release, or amendment or waiver of or consent to departure from any guaranty
or security, for all or any of the Obligations or (g) any other circumstance which might
otherwise constitute a defense available to, or a discharge of, the undersigned. Any amounts
due from the undersigned to the Creditor Parties shall bear interest until such amounts are paid
in full at the highest rate then applicable to the Obligations. Obligations include post-petition
interest whether or not allowed or allowable.

4. Waivers.
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(a) This Guaranty is a guaranty of payment and not of collection. The
Creditor Parties shall be under no obligation to institute suit, exercise rights or remedies
or take any other action against the Companies or any other person or entity liable with
respect to any of the Obligations or resort to any collateral security held by it to secure
any of the Obligations as a condition precedent to the undersigned being obligated to
perform as agreed herein and each of the Guarantors hereby waives any and all rights
which it may have by statute or otherwise which would require the Creditor Parties to do
any of the foregoing. Each of the Guarantors further consents and agrees that the
Creditor Parties shall be under no obligation to marshal any assets in favor of Guarantors,
or against or in payment of any or all of the Obligations. The undersigned hereby waives
all suretyship defenses and any rights to interpose any defense, counterclaim or offset of
any nature and description which the undersigned may have or which may exist between
and among any Creditor Party, the Companies and/or the undersigned with respect to the
undersigned's obligations under this Guaranty, or which any Company may assert on the
underlying debt, including but not limited to failure of consideration, breach of warranty,
fraud, payment (other than cash payment in full of the Obligations), statute of frauds,
bankruptcy, infancy, statute of limitations, accord and satisfaction, and usury.

(b) Each of the undersigned further waives (i) notice of the acceptance of this
Guaranty, of the making of any such loans or extensions of credit, and of all notices and
demands of any kind to which the undersigned may be entitled, including, without
limitation, notice of adverse change in any Company's financial condition or of any other
fact which might materially increase the risk of the undersigned and (ii) presentment to or
demand of payment from anyone whomsoever liable upon any of the Obligations, protest,
notices of presentment, non-payment or protest and notice of any sale of collateral
security or any default ofany sort.

(c) Notwithstanding any payment or payments made by the undersigned
hereunder, or any setoff or application of funds of the undersigned by any Creditor Party,
the undersigned shall not be entitled to be subrogated to any of the rights of such Creditor
Party against the Companies or against any collateral or guarantee or right of offset held
by such Creditor Party for the payment of the Obligations, nor shall the undersigned seek

or be entitled to seek any contribution or reimbursement from the Companies in respect
of payments made by the undersigned hereunder, until all amounts owing to the Creditor
Parties by the Companies on account of the Obligations are indefeasibly paid in full and
the Creditor Parties' obligation to extend credit pursuant to the Documents has been
irrevocably terminated. If, notwithstanding the foregoing, any affiount shall be paid to
the undersigned on account of such subrogation rights at any time when all of the
Obligations shall not have been paid in full and the Creditor Parties' obligations to extend
credit pursuant to the Documents shall not have been terminated, such amount shall be
held by the undersigned in trust for the Creditor Parties, segregated from other funds of
the undersigned, and shall forthwith upon, and in any event within two (2) business days
of, receipt by the undersigned, be turned over to the Agent in the exact form received by
the undersigned (duly endorsed by the undersigned to the Agent, if required), to be

applied against the Obligations, whether matured or unmatured, in such order as the
Agent may determine, subject to the provisions of the Documents. Any and all present

and future debts, obligations and liabilities of the Companies to any of the undersigned
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are hereby waived and postponed in favor of, and subordinated to the full payment and
performance of, all present and future debts and Obligations of the Companies to the
Creditor Parties.

5. Security. All sums atany time to the credit of the undersigned and any property
of the undersigned in any Creditor Party's possession or in the possession of any bank,
financial institution or other entity that directly or indirectly, through one or more
intermediaries, controls or is controlled by, or is under cornmon control with, such Creditor
Party (each such entity, an "Affiliate") shall be deemed held by such Creditor Party or such
Affiliate, as the case may be, as security for any and all of the undersigned's obligations and
liabilities to the Creditor Parties and to any Affiliate of the Creditor Parties, no matter how or
when arising and whether under this or any other instrument, agreement or otherwise.

6. Representations and Warranties. Each of the undersigned hereby jointly and
severally represents and waffants (all of which representations and warranties shall survive
until all Obligations are indefeasibly satisfied in full and the Documents have been irrevocably
terminated), that:

(a) Corporate Status. It is a corporation, partnership or limited liability
company, as the case may be, duly formed, validly existing and in good standing under
the laws of its jurisdiction of formation indicated on the signature page hereof and has
full power, authority and legal right to own its property and assets and to transact the
business in which it is engaged.

(b) Authorit)' and Execution. It has full power, authority and legal right to
execute and deliver, and to perform its obligations under, this Guaranty and has taken all
necessary corporate, partnership or limited liability company, as the case may be, action
to authorize the execution, delivery and performance of this Guaranty.

(c) Leoal Vnlid and Rindino Cheraeter This Guaranty constitutes its legal,
valid and binding obligation enforceable in accordance with its terms, except as

enforceability may be limited by applicable bankruptcy, insolvency, reorganization,
moratorium or other laws of general application affecting the enforcement of creditor's
rights and general principles of equity that restrict the availability of equitable or legal
remedies.

(d) Violations. The execution, delivery and performance of this Guaranty will
not violate any requirement of law applicable to it or any contract, agreement or
instrument to which it is a party or by which it or any of its property is bound or result in
the creation or imposition of any mortgage, lien or other encumbrance other than in favor
of the Agent, for the ratable benefit of the Creditor Parties, on any of its property or
assets pursuant to the provisions of any of the foregoing, which, in any of the foregoing
cases, could reasonably be expected to have, either individually or in the aggregate, a

material adverse effect on the business, assets, liabilities, condition (hnancial or
otherwise), properties, operations or prospects of any Company and its Subsidiaries,
taken individually and as a whole (a "Material Adverse Effect").

NY1396939
2234s8-r0007

5

Case 1:18-cv-10936-JSR   Document 157-7   Filed 01/24/19   Page 108 of 116



(e) Consents or Approvals. No consent of any other person or entity
(including, without limitation, any creditor of the undersigned) and no consent, license,
permit, approval or authorization of, exemption by, notice or report to, or registration,
filing or declaration with, any governmental authority is required in connection with the
execution, delivery, performance, validity or enforceability of this Guaranty by it, except
to the extent that the failure to obtain any of the foregoing could not reasonably be

expected to have, either individually or in the aggregate, a Material Adverse Effect.

(0 Litigation. No litigation, arbitration, investigation or administrative
proceeding of or before any court, arbitrator or govefflmental authority, bureau or agency
is currently pending or, to the best of its knowledge, threatened (i) with respect to this
Guaranty or any of the transactions contemplated by this Guaranty or (ii) against or
affecting it, or any of its property or assets, which, in each of the foregoing cases, if
adversely determined, could reasonably be expected to have a Material Adverse Effect.

(g) Financial Benefit. It has derived or expects to derive a financial or other

advantage from each and every loan, advance or extension of credit made under the

Documents or other Obligation incurred by the Companies to the Creditor Parties.

(h) Solvenc]'. As of the date of this Guaranty, (a) the fair saleable value of its
assets exceeds its liabilities and (b) it is meeting its current liabilities as they mature.

7. Acceleration.

(a) If any breach of any covenant or condition or other event of default shall
occur and be continuing under any agreement made by any Company or any of the

undersigned to any Creditor Party, or any Company or any of the undersigned should at

any time become insolvent, or make a general assignment, or if a proceeding in or under
any Insolvency Law shall be filed or commenced by, or in respect of, any of the

undersigned, or if a notice of any lien, ler,ry, or assessment is filed of record with respect

to any assets of any of the undersigned by the United States of America or any

department, agency, or instrumentality thereof, or if any taxes or debts owing at any time
or times hereafter to any one of them becomes a lien or encumbrance upon any assets of
the undersigned in any Creditor Party's possession, or otherwise, any and all Obligations
shall for purposes hereof, at the Creditor Parties' option, be deemed due and payable
without notice notwithstanding that any such Obligation is not then due and payable by
any Company.

(b) Each of the undersigned will promptly notify the Agent of any default by
such undersigned in its respective perforrnance or observance ofany term or condition of
any agreement to which the undersigned is a pafiy if the effect of such default is to cause,

or permit the holder of any obligation under such agreement to cause, such obligation to
become due prior to its stated maturity and, if such an event occllrs, the Creditor Parties

shall have the right to accelerate such undersigned's obligations hereunder.

8. Payments from Guarantors. The Creditor Parties, in their sole and absolute

discretion, with or without notice to the undersigned, may apply on account of the Obligations
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any payment from the undersigned or any other guarantors, or amounts realized from any
security for the Obligations, or may deposit any and all such amounts realized in a non-interest
bearing cash collateral deposit account to be maintained as security for the Obligations.

9. Costs. The undersigned shall pay on demand, all costs, fees and expenses
(including expenses for legal services of every kind) relating or incidental to the enforcement
or protection of the rights of the Creditor Parties hereunder or under any of the Obligations.

10. No Termination. This is a continuing irrevocable guaranty and shall remain in
full force and effect and be binding upon the undersigned, and each of the undersigned's
successors and assigns, until all of the Obligations have been indefeasibly paid in full and the
Creditor Parties' obligations to extend credit pursuant to the Documents has been irrevocably
terminated. If any of the present or future Obligations are guarantied by persons, partnerships,
corporations or other entities in addition to the undersigned, the death, release or discharge in
whole or in part or the bankruptcy, merger, consolidation, incorporation, liquidation or
dissolution of one or more of them shall not discharge or affect the liabilities of any
undersigned under this Guaranty.

11. Recapture. Anything in this Guaranty to the contrary notwithstanding, if any
Creditor Party receives any payment or payments on account of the liabilities guaranteed
hereby, which payment or payments or any part thereof are subsequently invalidated, declared
to be fraudulent or preferential, set aside and/or required to be repaid to a trustee, receiver, or
any other party under any Insolvency Law, common law or equitable doctrine, then to the
extent of any sum not finally retained by the Creditor Parties, the undersigned's obligations to
the Creditor Parties shall be reinstated and this Guaranty shall remain in full force and effect
(or be reinstated) until payment shall have been made to the Creditor Parties, which payment
shall be due on demand.

12. Books and Records. The books and records of the Agent showing the account
between each of the Creditor Parties and the Companies shall be admissible in evidence in any
action or proceeding, shall be binding upon the undersigned for the purpose of establishing the
items therein set forth and shall constitute prima facie proof thereof.

13. No Waiver. No failure on the part of any Creditor Party to exercise, and no delay
in exercisinB, any right, remedy or power hereunder shall operate as a waiver thereof, nor shall
any single or partial exercise by any Creditor Party of any right, remedy or power hereunder
preclude any other or future exercise of any other legal right, remedy or power. Each and
every right, remedy and power hereby granted to the Creditor Parties or allowed it by law or
other agreement shall be cumulative and not exclusive of any other, and may be exercised by
the Creditor Parties at any time and from time to time.

14. WAIVER OF JURY TzuAL. EACH OF THE LINDERSIGNED DESIRES
THAT ITS DISPUTES BE RESOLVED BY A JUDGE APPLYING SUCH APPLICABLE
LAWS. THEREFORE, TO ACHIEVE THE BEST COMBINATION OF THE BENEFITS OF
THE JUDICIAL SYSTEM AND OF ARBITRATION, EACH OF THE UNDERSIGNED
HERETO WAIVES ALL zuGHTS TO TzuAL BY JURY IN ANY ACTION, SUIT, OR
PROCEEDING BROUGHT TO RESOLVE ANY DISPUTE, WHETHER ARISING IN
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CONTRACT, TORT, OR OTHERWISE BETWEEN ANY CREDITOR PARTY, AND/OR
ANY OF THE LINDERSIGNED ARISING OUT OF, CONNECTED WITH, RELATED OR
INCIDENTAL TO THE RELATIONSHIP ESTABLISHED BETWEEN THEM IN
CONNECTION WITH THIS GUARANTY, ANY DOCUMENT OR THE TRANSACTIONS
RELATED HERETO OR THERETO.

15. GOVERNING LAW: JURISDICTION. THIS GUARANTY CANNOT BE
CHANGED OR TERMINATED ORALLY, AND SHALL BE GOVERNED BY AND
CONSTRUED AND ENFORCED IN ACCORDANCE WITH THE LAWS OF THE STATE
OF NEW YORK APPLICABLE TO CONTRACTS MADE AND PERFORMED IN SUCH
STATE, WITHOUT REGARD TO PzuNCIPLES OF CONFLICTS O]F LAWS. EACH OF
THE LINDERSIGNED HEREBY CONSENTS AND AGREES THAT THE STATE OR
FEDERAL COURTS LOCATED IN THE COLTNTY OF NEW YORK, STATE OF NEW
YORK SHALL HAVE EXCLUSNE JURISDICTION TO HEAR AND DETERMINE ANY
CLAIMS OR DISPUTES BETWEEN ANY OF THE LINDERSIGNED, ON THE ONE
HAND, AND ANY CREDITOR PARTY, ON THE OTHER HAND, PERTAINING TO THIS
GUARANTY OR ANY OF THE DOCUMENTS OR TO ANY MATTER AzuSING OUT OF

OR RELATED TO THIS GUARANTY OR ANY OF THE DOCUMENTS; PROVIDED,
THAT EACH OF THE UNDERSIGNED ACKNOWLEDGES THAT ANY APPEALS
FROM THOSE COURTS MAY HAVE TO BE HEARD BY A COURT LOCATED
OUTSIDE OF THE COLTNTY OF NEW YORK, STATE OF NEW YORK; AND FURTHER
PROVIDED. THAT NOTHING IN THIS GUARANTY SHALL BE DEEMED OR
OPERATE TO PRECLUDE THE CREDITOR PARTIES FROM BRINGING SUIT OR
TAKING OTHER LEGAL ACTION IN ANY OTHER JUzuSDICTION TO COLLECT THE
OBLIGATIONS, TO REALIZE ON THE COLLATERAL OR ANY OTHER SECURITY
FOR THE OBLIGATIONS, OR TO ENFORCE A JUDGMENT OR OTHER COURT
ORDER IN FAVOR OF ANY CREDITOR PARTY. EACH OF THE UNDERSIGNED
EXPRESSLY SUBMITS AND CONSENTS IN ADVANCE TO SUC]FI ruRISDICTION IN
ANY ACTION OR SUIT COMMENCED IN ANY SUCH COURT, AND EACH
I-II{DERSIGNED HEREBY WAIVES ANY OBJECTION WHICH IT MAY HAVE BASED
UPON LACK OF PERSONAL JUzuSDICTION, IMPROPER VENUE OR FORUM NON
CONVENIENS. EACH OF THE LiNDERSIGNED HEREBY WAIVES PERSONAL
SERVICE OF THE SUMMONS, COMPLAINT AND OTHER PROCESS ISSUED IN ANY
SUCH ACTION OR SUIT AND AGREES THAT SERVICE OF SUCH SUMMONS,
COMPLAINT AND OTHER PROCESS MAY BE MADE BY REGISTERED OR
CERTIFIED MAIL ADDRESSED TO SUCH LINDERSIGNED IN ACCORDANCE WITH
SECTION 19 AND THAT SERVICE SO MADE SHALL BE DEEMED COMPLETED
UPON THE EARLIER OF SUCH LINDERSIGNED'S ACTUAL RECEIPT THEREOF OR
THREE (3) DAYS AFTER DEPOSIT IN THE U.S. MAILS, PROPER POSTAGE PREPAID.

16. Understandine With Respect to Waiveru ald taqseql$. Each Guarantor warrants
and agrees that each of the waivers and consents set forth in this Guaranty is made voluntarily
and unconditionally after consultation with outside legal counsel and witih full knowledge of its
significance and consequences, with the understanding that events giving rise to any defense or
right waived may diminish, destroy or otherwise adversely affect rights which such Guarantor
otherwise may have against a Company, any Creditor Party or any other person or entity or
against any collateral. If, notwithstanding the intent of the parties that the terms of this
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Guaranty shall control in any and all circumstances, any such waivers or consents are

determined to be unenforceable under applicable law, such waivers and consents shall be

effective to the maximum extent permitted by law.

17. Severability. To the extent permitted by applicable law, any provision of this
Guaranty which is prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction,
be ineffective to the extent of such prohibition or unenforceability without invalidating the
remaining provisions hereof, and any such prohibition or unenforceabinity in any jurisdiction
shall not invalidate or render unenforceable such provision in any other jurisdiction.

18. Amendments. Waivers. No amendment or waiver of any provision of this
Guaranty nor consent to any departure by the undersigned therefrom shall in any event be

effective unless the same shall be in writing executed by each of the undersigned directly
affected by such amendment and/or waiver and the Agent.

19. Notice. All notices, requests and demands to or upon the undersigned, shall be in
writing and shall be deemed to have been duly given or made (a) when delivered, if by hand,
(b) three (3) days after being sent, postage prepaid, if by registered or certified mail, (c) when

confirmed electronically, if by facsimile, or (d) when delivered, if by a recognized overnight
delivery service in each event, to the numbers and/or address set forth beneath the signature of
the undersigned.

20. Successors. Each Creditor Party may, from time to time, without notice to the

undersigned, sell, assign, transfer or otherwise dispose of all or any part of the Obligations
and/or rights under this Guaranty. Without limiting the generality of the foregoing, each

Creditor Party may assign, or grant participations to, one or more banks, financial institutions
or other entities all or any part of any of the Obligations. In each such event, the Creditor
Parties, their Affiliates and each and every immediate and successive purchaser, assignee,

transferee or holder of all or any part of the Obligations shall have the right to enforce this
Guaranty, by legal action or otherwise, for its own benefit as fully as if such purchaser,

assignee, transferee or holder were herein by name specifically given such right, The Creditor
Parties shall have an unimpaired right to enforce this Guaranty for its benefit with respect to
that portion of the Obligations which the Creditor Parties have not disposed of, sold, assigned,

or otherwise transferred.

2I. Joinder. It is understood and agreed that any person or entity that desires to
become a Guarantor hereunder, or is required to execute a counterpart of this Guaranty after
the date hereof pursuant to the requirements of any Document, shall become a Guarantor
hereunder by (x) executing a joinder agreement in form and substance satisfactory to the

Agent, (y) delivering supplements to such exhibits and annexes to such Documents as the

Agent shall reasonably request and/or as may be required by such joinder agreement and (z)
taking all actions as specified in this Guaranty as would have been taken by such Guarantor
had it been an original party to this Guaranty, in each case with all documents required above

to be delivered to the Agent and with all documents and actions required above to be taken to
the reasonable satisfaction of the Agent.

NY1396939
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22. Release. Nothing except indefeasible payment in full of the Obligations shall
release any of the undersigned from liability under this Guaranty.

23. Remedies Not Exclusive. The remedies conferred upon the Creditor Parties in
this Guaranty are intended to be in addition to, and not in limitation of any other remedy or
remedies available to the Creditor Parties.

24. Limitation of Oblieations under this Guaranw. Each Guarantor and each Creditor
Party (by its acceptance of the benefits of this Guaranty) hereby confirms that it is its intention
that this Guaranty not constitute a fraudulent transfer or conveyance for pwposes of the

Bankruptcy Code, the Uniform Fraudulent Conveyance Act of any similar Federal or state law.
To effectuate the foregoing intention, each Guarantor and each Creditor Party (by its
acceptance of the benefits of this Guaranty) hereby irrevocably agrees that the Obligations
guaranteed by such Guarantor shall be limited to such amount as will, after giving effect to
such maximum amount and all other (contingent or otherwise) liabilities of such Guarantor that
are relevant under such laws and after giving effect to any rights to contribution pursuant to

any agreement providing for an equitable contribution among such Guarantor and the other
Guarantors (including this Guaranty), result in the Obligations of such Guarantor under this

Guaranty in respect of such maximum amount not constituting a fraudulent transfer or

conveyance.

25. Limited Asainst PPVA. Notwi thstanding anything to the contrary
contained herein, the Creditor Parties' recourse hereunder solely with respect to PPVA shall be

limited to enforcement of Agent's rights against PPVA under the Collateral Assignment, dated as

of the date hereof (as the same may be amended, modified and/or supplemented from time to
time,the..,,),madebyPPVAinfavoroftheAgent,in
respect of the Notes and the Convertible Implant Note (as such terms are defined in the China
Horizon Collateral Assignment) and the Collateral Assignment, dated as of the date hereof (as

the same may be amended, modified and/or supplemented from time to time, the "Carbon
Credits Collateral Assisnment"), made by PPVA in favor of the Agent, in respect of the Carbon
Credit Portfolio Agreements (as such term is defined in the Carbon Credits Collateral
Assignment).

26. Limited Recourse Asainst Montsant. Notwithstanding anything to the contrary
contained herein, following payment in full in cash of all the Obligations owing by Montsant in
respect of the Note (as such term is defined in the Montsant NPA) arad the Seller Note, the
Creditor Parties' recourse hereunder solely with respect to Montsant shall be limited to the

Agent's rights against the Specif,red Collateral (as hereinafter defined) pledged by Montsant
under the Pledge Agreement, dated as of May 13,2015, by and between l\4ontsant and the Agent
(as the same may be amended, restated, modified and/or supplemented from time to time, the
"Plgdge Agrecmen!") and the Control Agreement, dated as of July 6,2015, among the Agent,
Montsant and COR Clearing LLC (as the same may be amended, restated, modified and/or
supplementedfromtimetotime).Forpurposeshereof,theterm..@,,shall
have the meaning set forth in the Pledge Agreement.

IREMAINDER OF THIS PAGE IS BLANK.
SIGNATURE PAGE IMMEDIATELY FOLLOWS]
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IN WITNESS WHEREOF, this Guaranty has been executed by the undersigned as of the
date and year here above written.

GUARANTORS

MONTSANT P LLC

By
Name
Title:

Address for Notices:
Montsant Partners LLC
c/o Platinum Management (l{Y)
250 West 55th Street, 14th Floor:
New York, New York 10019
Attn: David Steinberg
Tel: (212) 582-2222
Facsimile: (212) 582-2424

GOLDBN GATE O

By lru/L
IL LLC

{Ltu/
Name:
Title:

Address for Notices:
Golden Gate Oil LLC
c/o Platinum Management (NY)
250 West 55th Street, 14th Floor
New York, New York 10019
Attn: David Steinberg
Tel: (212) 582-2222
Facsimile: (212) 582-2424

NY l 396939
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PLATINUM PARTNERS VALUE
ARBITRAGE

By'
Name
Title:

Address for Notices:
Platinum Partners Value Arbitrage Fund L.P
c/o Platinum Manasement fNY)
250 West 55th Strei. l4'h Floor'
New York, New York 10019
Attn: David Steinberg
Tel: (217) 582-2222
Facsimile: (212) 582-2424

INDIVIDUAL GI]ARANTOR

WL
MARK A. NORDLICI{T

Address for Notices:
Mark A. Nordlicht
c/o Platinum Management (NY)
250 West 55th Streel, 14th Floor
New York, New York 10019
Attn: David Steinberg
Tel: (212) 582-2222
Facsimile: (212) 582-2424

7 SIGNATURE PAGE TO
MASTER GUARANTY
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AGREED AND ACKNOWLEDGED:

BAM ADMINISTRATIVE SERVICES LLC,
as Agent

B
Name araln
Title: Authorized Signatory

Address for Notices:
1370 Avenue of the Americas
32nd Floor
New York, NY 10019
Attn: Dhruv Narain
Tel: (646)3s6-1650
Email : dnarain@bassetmanager. com

NY I 396939
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COLLATERAL ASSIGNMENT 

COLLATERAL ASSIGNMENT made as of March 21, 2016 (as amended, restated or 
otherwise  modified  from  time  to  time,  this  “Collateral  Assignment”)  by  PLATINUM  
PARTNERS VALUE ARBITRAGE FUND, L.P., an exempted limited partnership under the 
laws of the Cayman Islands (the “Assignor”), to BAM ADMINISTRATIVE SERVICES LLC, a 
Delaware limited liability company, as agent for the Creditor Parties (as defined below) (in such 
capacity, “Assignee”). 

FOR  VALUE  RECEIVED,  and  as  collateral  security  for  all  debts,  liabilities  and  
obligations (including, without limitation, performance obligations) of the Assignor, Montsant 
Partners LLC, a Delaware limited liability company (“Montsant”), and Golden Gate Oil LLC, a 
Delaware limited liability company (“GGO”), to the Creditor Parties (as defined below) pursuant 
to  the  terms  of  that  certain  Master  Guaranty  Agreement,  dated  as  of  March  21,  2016  (as  
amended, restated or otherwise modified from time to time), by and among Assignor, Montsant, 
GGO,  and  Assignee,  Assignor  hereby  assigns,  transfers  and  sets  over  unto  and  grants  to  
Assignee, for the ratable benefit of the Creditor Parties (and their successors and assigns), a 
security  interest  in  the  following,  whether  now  owned,  acquired  or  hereafter  arising  (the  
“Collateral”): 

(a) all of Assignor’s right, title and interest to (but not its obligations under) 
that certain Demand Promissory Note in the original principal amount of $2,499,788.00, dated 
July 1, 2015 (as amended, restated, or otherwise modified from time to time, the “China Horizon 
Demand Note”) issued by China Horizon Investments Group (“China Horizon”) to Assignor, 
together with all of Assignor’s right, title and interest in and to all documents, instruments and 
agreements  entered  into  in  connection  with  the  transactions  contemplated  thereby  and  all  
attendant  liens,  rights,  claims,  title,  assignments  and  interests  (including  security  interests)  
pertaining to or arising therefrom,  

(b) all of Assignor’s right, title and interest to (but not its obligations under) 
that certain Promissory Note in the original principal amount of $2,265,084.00, dated July 1, 
2015 (as amended, restated, or modified from time to time, the “China Horizon Promissory 
Note” and together with the China Horizon Demand Note, each a “Note” and collectively the 
“Notes”) issued by China Horizon to Assignor, together with all of Assignor’s right, title and 
interest in and to all documents, instruments and agreements entered into in connection with the 
transactions contemplated thereby and all attendant liens, rights, claims, title, assignments and 
interests (including security interests) pertaining to or arising therefrom; and 

(c) all indemnity rights and all moneys and claims for moneys due and/or to 
become due to Assignor under or in respect of each item of Collateral. 

For purposes hereof, the term “Creditor Parties” means (a) Assignee, (b) the investors 
from time to time party to that certain Note Purchase Agreement, dated as of January 30, 2015 
(the “Montsant Investors”), among Assignee, Montsant and the Montsant Investors (as the same 
may be amended, restated, modified and/or supplemented from time to time), (c) the investors 
from time to time party to that certain Note Purchase Agreement, dated as of April 10, 2012 (the 
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“GGO Investors”), among Assignee (as successor to Precious Capital LLC), GGO and the GGO 
Investors (as the same may be amended, restated, modified and/or supplemented from time to 
time) and (d) BBIL ULICO 2014 (“BBIL”) (as the holder of that certain Promissory Note dated 
as of March 28, 2016 in the original principal amount of $6,137,215.50 made by Montsant in 
favor of BBIL (as the same may be amended, restated, modified and/or supplemented from time 
to time). 

Assignor hereby (i) irrevocably authorizes and directs China Horizon, and its respective 
successors and assigns, to make all payments and distributions due to Assignor under or arising 
under any item of Collateral directly to Assignee and (ii) irrevocably authorizes and empowers 
Assignee (a) to ask, demand, receive, receipt and give acquittance for any and all amounts which 
may be or become due or payable, or remain unpaid at any time and times to Assignor by China 
Horizon under and pursuant to any item of Collateral, (b) to endorse any checks, drafts or other 
orders for the payment of money payable to Assignor in payment thereof, and (c) in Assignee’s 
discretion to file any claims or take any action or institute any proceeding, either in its own name 
or in the name of Assignor or otherwise, which Assignee may deem necessary or advisable to 
effectuate the foregoing.  It is expressly understood and agreed, however, that Assignee shall not 
be required or obligated in any manner to make any demand or to make any inquiry as to the 
nature or sufficiency of any payment received by it, or to present or file any claim or take any 
other action to collect or enforce the payment of any amounts which may have been assigned to 
Assignee or to which Assignee may be entitled hereunder at any time or times. 

China Horizon is hereby authorized to recognize Assignee’s claims to rights under each 
item of Collateral without investigating any reason for any action taken by Assignee or the 
validity of the amount or the obligations or existence of any default, or the application to be 
made by Assignee of any of the amounts to be paid to Assignee.  Checks for all or any part of the 
sums payable under this Collateral Assignment shall be drawn to the sole and exclusive order of 
Assignee. 

Assignor shall on the date hereof deliver the original Notes to Assignee, together with 
endorsements in favor of Assignee, each in form and substance satisfactory to Assignee. At any 
time and from time to time, upon the written request of Assignee, Assignor shall promptly and 
duly execute and deliver any and all such further instruments and documents and take such 
further action as Assignee may reasonably deem desirable (a) to obtain the full benefits of this 
Collateral Assignment, (b) to protect, preserve and maintain Assignee’s rights in any Collateral, 
and/or (c) to enable Assignee to exercise all or any of the rights and powers herein granted. 

 

In the event any Assignor declines to exercise any rights in respect of any item of 
Collateral, Assignee shall have the right to enforce any and all such rights of Assignor directly 
against China Horizon, as applicable. 

This shall be a continuing agreement and the rights and benefits of Assignor in and to the 
Collateral are in addition to and not in substitution for any other security held by Assignee and 
shall not operate as a merger of any simple contract debt or suspend the fulfillment of or affect 
the right, remedies and powers of Assignee in respect of the said rights and benefits or any 
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collateral of Assignor held by Assignee.  Without limiting the generality of any of the foregoing, 
all claims present or future of Assignor against any person liable upon or for payment in respect 
of any Collateral are hereby assigned to Assignee. 

The security interests created hereby are intended to attach and take effect forthwith upon 
the execution of this Collateral Assignment by Assignor, and Assignor acknowledges that value 
has been given and that Assignor has rights in and to the Collateral. 

This Collateral Assignment shall be governed by and construed in accordance with the 
laws of the State of New York. 

This Collateral Assignment may be executed in one or more counterparts, each of which 
shall  be  deemed  an  original,  but  all  of  which  together  shall  constitute  one  and  the  same  
instrument. 

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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TURNOVERAGREEMENT

TURNOVER AGREEMENT made as of March 21, 2076 (as amended, restated or
otherwise modified from time to time, this "Turnover Asreement") by PLATINUM PARTNERS
VALUE ARBITRAGE FUND, L.P., an exempted limited partnership under the laws of the

Cayman Islands (the "Assisnor"), to BAM ADMINISTRATIVE SERVICES LLC, a Delaware
limited liability company, as agent for the Creditor Parties (as defined below) (in such capacity,
"Assiqnee").

FOR VAIUE RECEIVED, and as security for all debts, liabilities and obligations of China
Horizon Investments Group Limited ("China Horizon") to the Assignee and the Creditor Parties,

Assignor hereby assigns, transfers and agrees to tum over to and grants to Assignee, for the ratable

benefit of the Creditor Parties (and their successors and assigns), a security interest in the

following, whether now owned, acquired or hereafter arising (the "Specified Propertv"):

(") all of Assignor's right, title and interest to (but not its obligations under) proceeds,

moneys and claims for moneys due and/or to become due from ail debt instruments from time to
time issued by China Horizon to Assignor through and including the date hereof, together with all
of Assignor's right, title and interest in and to all documents, instruments and agreements entered

into in connection with the transactions contemplated thereby and all attendant liens, rights, claims,

title, assignments and interests (including security interests) pertaining to or arising therefrom,

(b) all of Assignor's right, title and interest to (but not its obligations in respect of)
proceeds, moneys and claims for moneys due and/or to become due from all equity interests from
time to time owned and/or held by Assignor in China Horizon on or prior to the date hereof,

together with all of Assignor's right, title and interest in and to all documents, instruments and

agreements entered into in connection with the transactions contemplated thereby and all attendant

liens, rights, claims, title, assignments and interests (including security interests) pertaining to or

arising therefrom; and

(") all proceeds, moneys and claims for moneys due and/or to become due to Assignor
under or in respect ofeach item ofSpecified Properfy.

For purposes hereof, the term "Creditor Parties" means any and all investors, lenders and

note purchasers with respect to which China Horizon is indebted and with respect to which BAM
acts as administrative and/or collateral agent.

Subject to the Platinum Turnover Limitation (as defined beiow), Assignor hereby (i)

inevocably agrees to tum over to Assignee all payments, distributions, sales proceeds and other

amounts payable from time to time to Assignor in connection with Assignor's rights in any and

each item of Specified Properfy, (ii) inevocably authorizes and directs China Horizon, and its

respective successors and assigns, to turn over to Assignee all payments, distributions, sales

proceeds and other amounts payable from time to time to Assignor in connection with Assignor's

rights in any and each item of Specified Property and (iii) inevocably authorizes and empowers

Assignee (a) to ask, demand, receive, receipt and give acquittance for any and all amounts which

may be or become due or payable, or remain unpaid at any time and times to Assignor by China

Horizon under and pursuant to any item of Specified Property, (b) to endorse any checks, drafts or

NY1398108.5
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other orders for the payment of money payable to Assignor in payment thereof, and (c) in
Assignee's discretion to file any claims or take any action or institute any proceeding, either in its
own name or in the name of Assignor or otherwise, which Assignee may deem necessary or

advisable to effectuate the foregoing. It is expressly understood and agreed, however, that

Assignee shall not be required or obligated in any manner to make any demand or to make any

inquiry as to the nature or sufficiency ofany payment received by it, or to present or file any claim

or take any other action to collect or enforce the payment of any amounts which may have been

assigned to Assignee or to which Assignee may be entitled hereunder at any time or times. The

Platinum Turnover Limitation shall mean an amount up to but not exceeding $5,500,000; provided,

that, in the event that (i) all of the Creditor Parties' existing indebtedness in China Horizon is
converted or exchanged for equity in China Horizon and (ii) China Horizon requests after such

conversion or exchange, additional capital investments from the Creditor Parties, to the extent that

such Creditor Parties elect not to fund all or a portion of such requested additional capital

investments, the Turnover Limitation shall be reduced by an amount equal to the product of (I) the

dilutive effect of the aggregate capital investments actually raised by China Horizon from all

investors on the Creditor Parties equity in China Horizon (as represented by a percentage change)

multiplied by (II) $5,500,000. Notwithstanding the foregoing, Assignor's turnover obligations

hereunder shall terminate when all indebtedness owing by China Horizon to the Creditor Parties

has been paid in full, which such indebtedness as of the date hereof equals $8,500,000. The

aggregate proceeds of Specified Property actually received in immediately available funds by

Assignor from Assignee hereunder shall be referred to as the "Tumover Amount."

On and after the date upon which the Creditor Parties shall have received the sum of (x)

$8,500,000 plus (y) that amount of all other investments (whether in the form of debt or equity)

made by the Creditor Parties to China Horizon from Assignor pursuant to this Agreement and/or

China Horizon, Assignee shall thereafter turnover to Assignor, but only to the extent of the

Turnover Amount, all amounts received by Assignee in respect of (i) all debt instruments from

time to time owned and/or held by Assignee in China Horizon, (ii) all equity interests from time

to time owned and/or held by Assignee in China Horizon and (iii) all proceeds, moneys and claims

for moneys due and/or to become due to Assignee in respect of the foregoing.

China Horizon is hereby authorized to recognize Assignee's claims to rights under each

item of Specified Property without investigating any reason for any action taken by Assignee or

the validity of the amount or the obligations or existence of any default, or the application to be

made by Assignee of any of the amounts to be paid to Assignee. Checks for all or any part of the

sums payable under this Tumover Agreement shall be drawn to the sole and exclusive order of
Assignee.

At any time and from time to time, upon the written request of Assignee, Assignor shall

promptly and duly execute and deliver any and all such further instruments and documents and

iate sucfr funher action as Assignee may reasonably deem desirable (a) to obtain the full benefits

of this Twnover Agreement, (b) to protect, preserve and maintain Assignee's rights in any

Specified Property, and/or (c) to enable Assignee to exercise all or any of the rights and powers

herein granted.

2NYt398108.5
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In the event any Assignor declines to exercise any rights in respect ofany item ofSpecified
Property, Assignee shall have the right to enforce any and all such rights of Assignor directly
against China Horizon, as applicable.

This shall be a continuing agreement and the rights and benefits of Assignor in and to the

Specified Properfy are in addition to and not in substitution for any other security held by Assignee

and shall not operate as a merger of any simple contract debt or suspend the fulfillment of or affect
the right, remedies and powers of Assignee in respect of the said rights and benefits or any

Specified Property of Assignor held by Assignee. Without limiting the generality of any of the

foregoing, all claims present or future of Assignor against any person liable upon or for payment

in respect ofany Specified Property are hereby assigned to Assignee.

Assignor acknowledges that value has been given and that Assignor has rights in and to

the Specified Property.

This Turnover Agreement shall be govemed by and construed in accordance with the laws

of the State ofNew York.

This Turnover Agreement may be executed in one or more counterparts, each of which
shall be deemed an original, but all of which together shall constitute one and the same instrument.

IREMAINDER OF TIIIS PAGE INTENTIONALLYLEFT BLANK]

NY1398108.5
223458-1000?

J

Case 1:18-cv-10936-JSR   Document 157-8   Filed 01/24/19   Page 10 of 245



lN WITNESS WHEREOF, Assignor has duly executed this Turnover Agreement as of
the day and year first above written.

ASSIGNOR

PLATINUM PARTNERS VALUE ARBITRAGE
FUND, L.P.

Iru/L
Name:
Title:

STCNATURE PAGE TO
TURNOVER ACREEMENTNYt398r08
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ASSIGNEE

BAh.f SERVTCES LLC

Name: Dhru.Narain
Title: Authorized Sipatory

SIGNATURE FACE TO
TURNOI'ER AGREEMENT
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COLLATERAL ASSIGNMENT 

COLLATERAL ASSIGNMENT made as of March 21, 2016 (as amended, restated or 
otherwise modified from time to time, this “Collateral Assignment”) by PLATINUM 
PARTNERS VALUE ARBITRAGE FUND, L.P., an exempted limited partnership under the 
laws of the Cayman Islands (the “Assignor”), to BAM ADMINISTRATIVE SERVICES LLC, a 
Delaware limited liability company, as agent for the Creditor Parties (as defined below) (in such 
capacity, “Assignee”). 

FOR VALUE RECEIVED, and as collateral security for all debts, liabilities and 
obligations (including, without limitation, performance obligations) of the Assignor, Montsant 
Partners LLC, a Delaware limited liability company (“Montsant”), and Golden Gate Oil LLC, a 
Delaware limited liability company (“GGO”), to the Creditor Parties (as defined below) pursuant 
to the terms of that certain Master Guaranty Agreement, dated as of March 21, 2016 (as 
amended, restated or otherwise modified from time to time, the “Master Guaranty”)), by and 
among Assignor, Montsant, GGO, and Assignee, Assignor hereby assigns, transfers and sets 
over unto and grants to Assignee, for the ratable benefit of the Creditor Parties (and their 
successors and assigns), a security interest in the following, whether now owned, acquired or 
hereafter arising (the “Collateral”): 

(a) all of Assignor’s right, title and interest in and to (but not its obligations 
under) the agreements identified on Schedule 1 hereto (collectively, the “Carbon Credit Portfolio 
Agreements”), including any and all right, title and interest in and to all carbon credits, emission 
reductions and related assets heretofore and hereafter received by Assignor under or in respect of 
any of the Carbon Credit Portfolio Agreements; and 

(b) all indemnity rights and all moneys and claims for moneys due and/or to 
become due to Assignor under or in respect of each item of Collateral. 

For purposes hereof, the term “Creditor Parties” means (a) Assignor, (b) the investors 
from time to time party to that certain Note Purchase Agreement, dated as of January 30, 2015 
(the “Montsant Investors”), among Assignee, Montsant and the Montsant Investors (as the same 
may be amended, restated, modified and/or supplemented from time to time, the “Montsant 
Purchase Agreement”), (c) the investors from time to time party to that certain Note Purchase 
Agreement, dated as of April 10, 2012 (the “GGO Investors”), among Assignee (as successor to 
Precious Capital LLC), GGO and the GGO Investors (as the same may be amended, restated, 
modified and/or supplemented from time to time) and (d) BBIL ULICO 2014 (“BBIL”) (as the 
holder of that certain Promissory Note dated as of March 28, 2016 in the original principal 
amount of $6,137,215.50 made by Montsant in favor of BBIL (as the same may be amended, 
restated, modified and/or supplemented from time to time). 

Assignor hereby (i) irrevocably authorizes and directs each entity listed on Schedule 2 
hereto (each a “Carbon Credit Entity”), and its respective successors and assigns, to make all 
payments and distributions due to Assignor under or arising under any item of Collateral directly 
to Assignee and (ii) irrevocably authorizes and empowers Assignee (a) to ask, demand, receive, 
receipt and give acquittance for any and all amounts which may be or become due or payable, or 
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remain unpaid at any time and times to Assignor by any Carbon Credit Entity under and pursuant 
to any item of Collateral, (b) to endorse any checks, drafts or other orders for the payment of 
money payable to Assignor in payment thereof, and (c) in Assignee’s discretion to file any 
claims or take any action or institute any proceeding, either in its own name or in the name of 
Assignor or otherwise, which Assignee may deem necessary or advisable to effectuate the 
foregoing.  It is expressly understood and agreed, however, that Assignee shall not be required or 
obligated in any manner to make any demand or to make any inquiry as to the nature or 
sufficiency of any payment received by it, or to present or file any claim or take any other action 
to collect or enforce the payment of any amounts which may have been assigned to Assignee or 
to which Assignee may be entitled hereunder at any time or times. 

Each Carbon Credit Entity is hereby authorized to recognize Assignee’s claims to rights 
under each item of Collateral without investigating any reason for any action taken by Assignee 
or the validity of the amount or the obligations or existence of any default, or the application to 
be made by Assignee of any of the amounts to be paid to Assignee.  Checks for all or any part of 
the sums payable under this Collateral Assignment shall be drawn to the sole and exclusive order 
of Assignee. 

At any time and from time to time, upon the written request of Assignee, Assignor shall 
promptly and duly execute and deliver any and all such further instruments and documents and 
take such further action as Assignee may reasonably deem desirable (a) to obtain the full benefits 
of this Collateral Assignment, (b) to protect, preserve and maintain Assignee’s rights in any 
Collateral, and/or (c) to enable Assignee to exercise all or any of the rights and powers herein 
granted.  

In the event the Assignor shall at any time receive a certificate or instrument evidencing 
any carbon credits, emission reductions and/or related assets constituting Collateral,  Assignor 
shall receive such certificate or instrument, as the case may be, for the benefit of Assignee, shall 
segregate it from Assignor’s other property and shall deliver it forthwith to Assignee in the exact 
form received together with any necessary endorsement to be held by Assignee as Collateral as 
further collateral security hereunder.  In the event any carbon credits, emission reductions and/or 
related assets constituting collateral are held in a form other than a certificate or instrument, 
Assignor shall take all such action as Assignor shall deem necessary in order to perfect 
Assignor’s security interest in such Collateral. 

Without limiting the foregoing, Assignor shall take all such further action that may be 
necessary in order to (i) perfect and protect the security interest created hereby in this Collateral 
Assignment (including any and all action necessary to satisfy Assignee that Assignee has 
obtained a first priority perfected security interest in all Collateral); (ii) enable Assignee to 
exercise and enforce its rights and remedies hereunder in respect of the Collateral; and (iii) 
otherwise effect the purposes of this Collateral Assignment. 

In the event any Assignor declines to exercise any rights in respect of any item of 
Collateral, Assignee shall have the right to enforce any and all such rights of Assignor directly 
against the Carbon Credit Entities, as applicable. 
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This shall be a continuing agreement and the rights and benefits of Assignor in and to the 
Collateral are in addition to and not in substitution for any other security held by Assignee and 
shall not operate as a merger of any simple contract debt or suspend the fulfillment of or affect 
the right, remedies and powers of Assignee in respect of the said rights and benefits or any 
collateral of Assignor held by Assignee.  Without limiting the generality of any of the foregoing, 
all claims present or future of Assignor against any person liable upon or for payment in respect 
of any Collateral are hereby assigned to Assignee. 

The security interests created hereby are intended to attach and take effect forthwith upon 
the execution of this Collateral Assignment by Assignor, and Assignor acknowledges that value 
has been given and that Assignor has rights in and to the Collateral. 

Upon the full satisfaction by Montsant of its Obligations (as defined in the Montsant 
Purchase Agreement) Assignee shall permit Assignor to sell, assign, transfer, convey or 
otherwise dispose of the Collateral so long as, prior to the satisfaction of the obligations of the 
Assignor under the Master Guarantee and at the time of any such sale, assignment, transfer, 
conveyance or disposition, the sum of the fair market value, as provided by a reputable third 
party appraiser reasonably satisfactory to the Agent, of the Collateral equals or exceeds Seven 
Million Five Hundred Thousand Dollars ($7,500,000.00). 

This Collateral Assignment shall be governed by and construed in accordance with the 
laws of the State of New York. 

This Collateral Assignment may be executed in one or more counterparts, each of which 
shall be deemed an original, but all of which together shall constitute one and the same 
instrument. 

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 

Case 1:18-cv-10936-JSR   Document 157-8   Filed 01/24/19   Page 16 of 245



Case 1:18-cv-10936-JSR   Document 157-8   Filed 01/24/19   Page 17 of 245



Case 1:18-cv-10936-JSR   Document 157-8   Filed 01/24/19   Page 18 of 245



 

NY1397607.3 
223458-10021 

  

 

SCHEDULE 1 

Carbon Credit Portfolio Agreements
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SCHEDULE 2 

Carbon Credit Entities 
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COLLATERAL ASSIGNMENT 

COLLATERAL ASSIGNMENT made as of March 21, 2016 (as amended, restated or 
otherwise modified from time to time, this “Collateral Assignment”) by PLATINUM 
PARTNERS VALUE ARBITRAGE FUND, L.P., an exempted limited partnership under the 
laws of the Cayman Islands (the “Assignor”), to BAM ADMINISTRATIVE SERVICES LLC, a 
Delaware limited liability company, as agent for the Creditor Parties (as defined below) (in such 
capacity, “Assignee”). 

FOR VALUE RECEIVED, and as collateral security for all debts, liabilities and 
obligations (including, without limitation, performance obligations) of the Assignor, Montsant 
Partners LLC, a Delaware limited liability company (“Montsant”), and Golden Gate Oil LLC, a 
Delaware limited liability company (“GGO”), to the Creditor Parties (as defined below) pursuant 
to the terms of that certain Master Guaranty Agreement, dated as of March 21, 2016 (as 
amended, restated or otherwise modified from time to time), by and among Assignor, Montsant, 
GGO, and Assignee, Assignor hereby assigns, transfers and sets over unto and grants to 
Assignee, for the ratable benefit of the Creditor Parties (and their successors and assigns), a 
security interest in the following, whether now owned, acquired or hereafter arising (the 
“Collateral”): 

(a) all of Assignor’s right, title and interest to (but not its obligations under) 
that certain Demand Promissory Note in the original principal amount of $2,499,788.00, dated 
July 1, 2015 (as amended, restated, or otherwise modified from time to time, the “China Horizon 
Demand Note”) issued by China Horizon Investments Group (“China Horizon”) to Assignor, 
together with all of Assignor’s right, title and interest in and to all documents, instruments and 
agreements entered into in connection with the transactions contemplated thereby and all 
attendant liens, rights, claims, title, assignments and interests (including security interests) 
pertaining to or arising therefrom,  

(b) all of Assignor’s right, title and interest to (but not its obligations under) 
that certain Promissory Note in the original principal amount of $2,265,084.00, dated July 1, 
2015 (as amended, restated, or modified from time to time, the “China Horizon Promissory 
Note” and together with the China Horizon Demand Note, each a “Note” and collectively the 
“Notes”) issued by China Horizon to Assignor, together with all of Assignor’s right, title and 
interest in and to all documents, instruments and agreements entered into in connection with the 
transactions contemplated thereby and all attendant liens, rights, claims, title, assignments and 
interests (including security interests) pertaining to or arising therefrom; and 

(c) all indemnity rights and all moneys and claims for moneys due and/or to 
become due to Assignor under or in respect of each item of Collateral. 

For purposes hereof, the term “Creditor Parties” means (a) Assignee, (b) the investors 
from time to time party to that certain Note Purchase Agreement, dated as of January 30, 2015 
(the “Montsant Investors”), among Assignee, Montsant and the Montsant Investors (as the same 
may be amended, restated, modified and/or supplemented from time to time), (c) the investors 
from time to time party to that certain Note Purchase Agreement, dated as of April 10, 2012 (the 
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“GGO Investors”), among Assignee (as successor to Precious Capital LLC), GGO and the GGO 
Investors (as the same may be amended, restated, modified and/or supplemented from time to 
time) and (d) BBIL ULICO 2014 (“BBIL”) (as the holder of that certain Promissory Note dated 
as of March 28, 2016 in the original principal amount of $6,137,215.50 made by Montsant in 
favor of BBIL (as the same may be amended, restated, modified and/or supplemented from time 
to time). 

Assignor hereby (i) irrevocably authorizes and directs China Horizon, and its respective 
successors and assigns, to make all payments and distributions due to Assignor under or arising 
under any item of Collateral directly to Assignee and (ii) irrevocably authorizes and empowers 
Assignee (a) to ask, demand, receive, receipt and give acquittance for any and all amounts which 
may be or become due or payable, or remain unpaid at any time and times to Assignor by China 
Horizon under and pursuant to any item of Collateral, (b) to endorse any checks, drafts or other 
orders for the payment of money payable to Assignor in payment thereof, and (c) in Assignee’s 
discretion to file any claims or take any action or institute any proceeding, either in its own name 
or in the name of Assignor or otherwise, which Assignee may deem necessary or advisable to 
effectuate the foregoing.  It is expressly understood and agreed, however, that Assignee shall not 
be required or obligated in any manner to make any demand or to make any inquiry as to the 
nature or sufficiency of any payment received by it, or to present or file any claim or take any 
other action to collect or enforce the payment of any amounts which may have been assigned to 
Assignee or to which Assignee may be entitled hereunder at any time or times. 

China Horizon is hereby authorized to recognize Assignee’s claims to rights under each 
item of Collateral without investigating any reason for any action taken by Assignee or the 
validity of the amount or the obligations or existence of any default, or the application to be 
made by Assignee of any of the amounts to be paid to Assignee.  Checks for all or any part of the 
sums payable under this Collateral Assignment shall be drawn to the sole and exclusive order of 
Assignee. 

Assignor shall on the date hereof deliver the original Notes to Assignee, together with 
endorsements in favor of Assignee, each in form and substance satisfactory to Assignee. At any 
time and from time to time, upon the written request of Assignee, Assignor shall promptly and 
duly execute and deliver any and all such further instruments and documents and take such 
further action as Assignee may reasonably deem desirable (a) to obtain the full benefits of this 
Collateral Assignment, (b) to protect, preserve and maintain Assignee’s rights in any Collateral, 
and/or (c) to enable Assignee to exercise all or any of the rights and powers herein granted. 

 

In the event any Assignor declines to exercise any rights in respect of any item of 
Collateral, Assignee shall have the right to enforce any and all such rights of Assignor directly 
against China Horizon, as applicable. 

This shall be a continuing agreement and the rights and benefits of Assignor in and to the 
Collateral are in addition to and not in substitution for any other security held by Assignee and 
shall not operate as a merger of any simple contract debt or suspend the fulfillment of or affect 
the right, remedies and powers of Assignee in respect of the said rights and benefits or any 
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collateral of Assignor held by Assignee.  Without limiting the generality of any of the foregoing, 
all claims present or future of Assignor against any person liable upon or for payment in respect 
of any Collateral are hereby assigned to Assignee. 

The security interests created hereby are intended to attach and take effect forthwith upon 
the execution of this Collateral Assignment by Assignor, and Assignor acknowledges that value 
has been given and that Assignor has rights in and to the Collateral. 

This Collateral Assignment shall be governed by and construed in accordance with the 
laws of the State of New York. 

This Collateral Assignment may be executed in one or more counterparts, each of which 
shall be deemed an original, but all of which together shall constitute one and the same 
instrument. 

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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TURNOVER AGREEMENT 

TURNOVER AGREEMENT made as of March 21, 2016 (as amended, restated or 
otherwise modified from time to time, this “Turnover Agreement”) by PLATINUM PARTNERS 
VALUE ARBITRAGE FUND, L.P., an exempted limited partnership under the laws of the 
Cayman Islands (the “Assignor”), to BAM ADMINISTRATIVE SERVICES LLC, a Delaware 
limited liability company, as agent for the Creditor Parties (as defined below) (in such capacity, 
“Assignee”). 

FOR VALUE RECEIVED, and as security for all debts, liabilities and obligations of China 
Horizon Investments Group Limited (“China Horizon”) to the Assignee and the Creditor Parties, 
Assignor hereby assigns, transfers and agrees to turn over to and grants to Assignee, for the ratable 
benefit of the Creditor Parties (and their successors and assigns), a security interest in the 
following, whether now owned, acquired or hereafter arising (the “Specified Property”): 

(a) all of Assignor’s right, title and interest to (but not its obligations under) proceeds, 
moneys and claims for moneys due and/or to become due from all debt instruments from time to 
time issued by China Horizon to Assignor through and including the date hereof, together with all 
of Assignor’s right, title and interest in and to all documents, instruments and agreements entered 
into in connection with the transactions contemplated thereby and all attendant liens, rights, claims, 
title, assignments and interests (including security interests) pertaining to or arising therefrom,  

(b) all of Assignor’s right, title and interest to (but not its obligations in respect of) 
proceeds, moneys and claims for moneys due and/or to become due from all equity interests from 
time to time owned and/or held by Assignor in China Horizon on or prior to the date hereof, 
together with all of Assignor’s right, title and interest in and to all documents, instruments and 
agreements entered into in connection with the transactions contemplated thereby and all attendant 
liens, rights, claims, title, assignments and interests (including security interests) pertaining to or 
arising therefrom; and 

(c) all proceeds, moneys and claims for moneys due and/or to become due to Assignor 
under or in respect of each item of Specified Property. 

For purposes hereof, the term “Creditor Parties” means any and all investors, lenders and 
note purchasers with respect to which China Horizon is indebted and with respect to which BAM 
acts as administrative and/or collateral agent. 

Subject to the Platinum Turnover Limitation (as defined below), Assignor hereby (i) 
irrevocably agrees to turn over to Assignee all payments, distributions, sales proceeds and other 
amounts payable from time to time to Assignor in connection with Assignor’s rights in any and 
each item of Specified Property, (ii) irrevocably authorizes and directs China Horizon, and its 
respective successors and assigns, to turn over to Assignee all payments, distributions, sales 
proceeds and other amounts payable from time to time to Assignor in connection with Assignor’s 
rights in any and each item of Specified Property and (iii) irrevocably authorizes and empowers 
Assignee (a) to ask, demand, receive, receipt and give acquittance for any and all amounts which 
may be or become due or payable, or remain unpaid at any time and times to Assignor by China 
Horizon under and pursuant to any item of Specified Property, (b) to endorse any checks, drafts or 
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other orders for the payment of money payable to Assignor in payment thereof, and (c) in 
Assignee’s discretion to file any claims or take any action or institute any proceeding, either in its 
own name or in the name of Assignor or otherwise, which Assignee may deem necessary or 
advisable to effectuate the foregoing.  It is expressly understood and agreed, however, that 
Assignee shall not be required or obligated in any manner to make any demand or to make any 
inquiry as to the nature or sufficiency of any payment received by it, or to present or file any claim 
or take any other action to collect or enforce the payment of any amounts which may have been 
assigned to Assignee or to which Assignee may be entitled hereunder at any time or times.  The 
Platinum Turnover Limitation shall mean an amount up to but not exceeding $5,500,000; provided, 
that, in the event that (i) all of the Creditor Parties’ existing indebtedness in China Horizon is 
converted or exchanged for equity in China Horizon and (ii) China Horizon requests after such 
conversion or exchange, additional capital investments from the Creditor Parties, to the extent that 
such Creditor Parties elect not to fund all or a portion of such requested additional capital 
investments, the Turnover Limitation shall be reduced by an amount equal to the product of (I) the 
dilutive effect of the aggregate capital investments actually raised by China Horizon from all 
investors on the Creditor Parties equity in China Horizon (as represented by a percentage change) 
multiplied by (II) $5,500,000.  Notwithstanding the foregoing, Assignor’s turnover obligations 
hereunder shall terminate when all indebtedness owing by China Horizon to the Creditor Parties 
has been paid in full, which such indebtedness as of the date hereof equals $8,500,000.  The 
aggregate proceeds of Specified Property actually received in immediately available funds by 
Assignor from Assignee hereunder shall be referred to as the “Turnover Amount.” 

On and after the date upon which the Creditor Parties shall have received the sum of (x) 
$8,500,000 plus (y) that amount of all other investments (whether in the form of debt or equity) 
made by the Creditor Parties to China Horizon from Assignor pursuant to this Agreement and/or 
China Horizon, Assignee shall thereafter turnover to Assignor, but only to the extent of the 
Turnover Amount, all amounts received by Assignee in respect of (i) all debt instruments from 
time to time owned and/or held by Assignee in China Horizon, (ii) all equity interests from time 
to time owned and/or held by Assignee in China Horizon and (iii) all proceeds, moneys and claims 
for moneys due and/or to become due to Assignee in respect of the foregoing.  

China Horizon is hereby authorized to recognize Assignee’s claims to rights under each 
item of Specified Property without investigating any reason for any action taken by Assignee or 
the validity of the amount or the obligations or existence of any default, or the application to be 
made by Assignee of any of the amounts to be paid to Assignee.  Checks for all or any part of the 
sums payable under this Turnover Agreement shall be drawn to the sole and exclusive order of 
Assignee. 

At any time and from time to time, upon the written request of Assignee, Assignor shall 
promptly and duly execute and deliver any and all such further instruments and documents and 
take such further action as Assignee may reasonably deem desirable (a) to obtain the full benefits 
of this Turnover Agreement, (b) to protect, preserve and maintain Assignee’s rights in any 
Specified Property, and/or (c) to enable Assignee to exercise all or any of the rights and powers 
herein granted.  
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In the event any Assignor declines to exercise any rights in respect of any item of Specified 
Property, Assignee shall have the right to enforce any and all such rights of Assignor directly 
against China Horizon, as applicable. 

This shall be a continuing agreement and the rights and benefits of Assignor in and to the 
Specified Property are in addition to and not in substitution for any other security held by Assignee 
and shall not operate as a merger of any simple contract debt or suspend the fulfillment of or affect 
the right, remedies and powers of Assignee in respect of the said rights and benefits or any 
Specified Property of Assignor held by Assignee.  Without limiting the generality of any of the 
foregoing, all claims present or future of Assignor against any person liable upon or for payment 
in respect of any Specified Property are hereby assigned to Assignee. 

Assignor acknowledges that value has been given and that Assignor has rights in and to 
the Specified Property. 

This Turnover Agreement shall be governed by and construed in accordance with the laws 
of the State of New York. 

This Turnover Agreement may be executed in one or more counterparts, each of which 
shall be deemed an original, but all of which together shall constitute one and the same instrument. 

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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To:
Cc:
Frcm:
Sent:
Subject:

mnordlicht@platinumlp. comImnordlicht@platin umlp.com]
dlevy@platinumlp.com[d levy@platinumlp.com]
mkatzmx@gmail.com
Sun 3i13120'16 9:55:07 PM
Re:Agera

Of course. Had in mind the range you mentioned, which should be in line with an above industry average fw looking
multiple.

on Mar 13,2016, at 17:34, Mark Nordlicht <mnordlicht@platinumlp.com) wrote :

We can debate the merits of your analysis, i agree with the majority of it... But before we spend time on it,
we need an insider buying at acceptable price.

Sent from my iPhone

On Mar 13,2076, at l0:10 PM, MichaelKatz <mkatzmx@,gmail.com> wrote

Mark,

After thinking about this for a few days I would like to share some thoughts on Agera and a
potential sale to an insider. Believe this merits serious consideration now, some notes below on
why.

Energy retail markets:

This is probably the best growth environment in over a decade because of the ample head room
(spark spread) in many markets. It is a good reason to continue growing creating more value,
however, this is exactly the type of thinking that got several retailers in deep trouble in the past.
Probably before the end of the year utilities will finish re-setting prices eroding margins and
triggering higher attrition rates. Before prices start increasing significantly there will be a
"trough" of another re-set period with utilities which can take several quarters to correct, so
topline revenue will not begin increasing untilthen. This period of time willbe the least
attractive for an exit (-2017) since top line will remain stagnant, margins will compress, growth
will slow, and attrition will increase. We have seen this story before, it is rather predictable. For
these reasons forward looking multiples are likely to be highest now.

Alternate exit strategies

IPO: Let's assume that yield does not go out of fashion and that an MLP-like exit in TMX is
doable in the short to medium term even while other energy related mlps are being battered. The
following factors should be considered,

Liquidity: a much higher multiple IPO will not generate a full liquidity event, cash remaining
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strapped for some time; cash that could be put into much higher multiple opportunities (see
conclusions below) now.

Management grooming: We've discussed the need for a CEO. The market will see through a
figurehead choice and to find a real guy who can successfully work with Kevin is going to take
time (pp time), and be slow and painful to implement. A strategic sale now will bypass this
problem, freeing up future bandwidth. It will also free up Kevin to take on other projects

Stratesic bu.ver: In the next24-36 months the following challenges will exist with any other
credible potential buyer:

I . Strategic buyers are wiser than in times past: Unlike the potential insider, major sophisticated
buyers have stopped trading books on RCEs but now look for and value acquisitions on the
actual profitability of the book and assign much less weight to cosmetic MWh volume
throughput. Gone are the days where sticky RCEs with any margin could trade at a multiple of
top line revenue. Assuming that size and valuation will be linear is no longer a true. As
mentioned above forward looking ebitda numbers are likely to be best now

2. Challenging capital markets: from the roughly 12 or so players who may be interested in the
book many are battling management shakeups (NRG), bloated debt (cetrica), and past M&A
activity that they are stilltrying to digest (Exelon). In the medium term I can't see the capital
markets be kind to the sector, especially with issuance of new debt under reasonable tems or
major cash acquisitions. Not saying it will not be possible but believe we will be facing
headwinds as opposed to today's tailwinds.

The bottom line is that even if you don't agree with any or much of the above, surely you can
agree that even in the best case scenario the amount of money potentially left on the table with a

sale of Agera today (let's say 2-3X more than the current valuation) is significantly lower than
any potential upside in heavily re-investing the proceeds from the sale of Agera into the
Oil&Gas sector (+5-l0x). This sector represents the greatest opportunity in a generation, a smart
play can return the entire fund(s) severaltimes over. Having insider knowledge and expertise in
the oil & gas sector increases the handicap for success.

To summarize, a sale today to the strategic would

Bypass market headwinds that are around the corner

Have a clean and full liquidity event now, bypassing complexities of a future exit with either an
IPO, or with an unhealthy sector that will struggle to purchase an asset of that size

Capitalize on an insider's willingness to purchase now

Solve together with the sale of Implants our liquidity problem
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Michael

Create an amazing marketing story now that can help us push (alongside the reforms we've
discussed) in building the AUM asp

Free up cash to re-invest in the oil & gas sector which is a much higher multiple potential upside
opportunity today than the energy retail sector

Perhaps the above merits some hard-data quantitative analysis?

Thoughts?

THIS E_MAIL IS FOR THE SOLE USE OF THE INTENDED RECIPIENT(S) AND MAY CONTAIN
CONFIDENTIAL AND PRIVILEGED INFORMATION.ANY UNAUTHORIZED REVIEWI USE' DISCLOSURE
OR DISTRIBUT]ON IS PROH]BITED. ]F YOU ARE NOT THE ]NTENDED RECIPIENT, PLEASE
CONTACT THE SENDER BY REPLY E-MAIL AND DESTROY ALL COPIES OF THE ORIGINAL E_MAIL
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From:
Sent:

Mark Nordlicht
Mon 3121 120'1 6 4:38:06 PM

It has been a long run but we are nearing the end of the placement of our management share class and are also very close to
disposing of lmplant. Those two alone will overthe next few months get us very close to our long term goals but to be healthy, we
really need marketing team to deliver on attracting new investors so we can now take advantage of opportunities which are
plentifulto us after having been playing defense for so long. lT lS TIME TO START plAytNG OFFENSE. I hope each and every person
in marketing group can work collaboratively, brainstorm and take initiatives to bring in significant new capital into the firm.
We have some great products to sell. They are unique and despite all the stress of last 9 months, we should remind ourselves we
are offering unique, non correlated products that investors really cant find elsewhere. I want to thank entire marketing group for
their patience thus far and for all the hand holding that will be required over the next few months as we await implant proceeds. I

also want to take this opportunity to introduce Michael Katz who is long term investor in Fund as an Lp and now part of the family
with an interest in the GP. Michael is very interested in rebranding our image, improving our infrastructure, and helping craft
marketing strategies going forward. Please take the time to meet him if you haven't already and share ideas as to how we can
make the firm better.

PPVA- Now new and improved, back to the strategy mix that produced L7 percent annualized over a l-3 year track record. We
obviously left strong positions in vehicle that would travel with the track record and after taking in 100 m of 3 yr locked money, we
are now poised to deliver very healthy risk adjusted returns. There are no funds I know oiut there with our track record. yes, side
pocket is challenge but keep in mind, all the investments in side pocket came from gains, are well positioned to bring more gains
going forward, and were acquired for little to no value. Going forward, we have great mix of liquid strategies along with equity
optionality. One possible initiative we shd pursue is white label program.
White Label Program- Allow partners to be in asset management business with 1-3 year track record. Allow them to charge 1 and
L0, we give them discounted fees. Net result is 2.5 /25 fund whereby numbers stillwork. Or we can discount fees even more but
let's get money in right now. That needs to be our priority.
We should put a power point together and also get involved in set up for our white label partners.

L- lsrael- MN
2- Ukranian Bank conglomerate- EB/MN
3- China- Australian permanent residency program, family offices, others - Chinese Group

Need major push for ppco. We need to be doing 15-20 million a month, pay out reds, close and launch ppco 2
1- Abdala. 550 million in free cashflow L250 gold
2- Agera growth
3- Life settlement opportunistic
4- Coal roll up
5- Steady yielding strategies with proven track record.

Based on embedded gains, good chance of 25% plus returns from end of L6 through end of 18

PPCO 2-

We have great sales pitch here. We are only investing in strategies whereby we can selloff the loan quickly if it becomes
compromised. For example, in retail energy finance we will have agreement from other Escos, whether it be Agera or competitiot
to buy the loan if it becomes compromised as they will want to own the customer base of the amount of our debt. We are
targeting low volatility L0 percent net returns to investor and this is right up our alley.

Energy- Stay tuned but our strategy of using debt to create private equity upside is primed for energy space right now. We are
actively looking at opportunities. Let me know if anyone has interest.

Regards, Mark
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THIS CONVERTIBLE PROMISSORY NOTE HAS NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED. NO SALE OR DISPOSITION MAY BE 
EFFECTED EXCEPT IN COMPLIANCE WITH RULE 144 UNDER SUCH ACT OR AN 
EFFECTIVE REGISTRATION STATEMENT RELATED THERETO OR AN OPINION 
OF COUNSEL FOR LENDER, SATISFACTORY TO BORROWER, THAT SUCH 
REGISTRATION IS NOT REQUIRED UNDER THE ACT OR RECEIPT OF A NO-
ACTION LETTER FROM THE SECURITIES AND EXCHANGE COMMISSION. 

AGERA HOLDINGS LLC 

SECOND AMENDED AND RESTATED 
SECURED CONVERTIBLE PROMISSORY NOTE 

$600,071.23 June 9, 2016 
New York, New York 

For Value Received, Agera Holdings LLC, a Delaware limited liability company, 
located at 669 Crown Street, Brooklyn, NY 11213 ("Borrower"), hereby unconditionally 
promises to pay to the order of Principal Growth Strategies LLC, a Delaware limited liability 
company, located at 152 W. 57th Street, 4th Floor, New York, New York ("Lender"), in lawful 
money of the United States of America and in immediately available funds, the principal sum of 
$600,071.23 together with accrued and unpaid interest thereon, each due and payable on the 
dates and in the manner set forth below. This amended and restated secured convertible 
promissory note (the "Note") amends, restates and supersedes in its entirety that certain 
Amended and Restated Secured Convertible Promissory Note dated June 11, 2014 originally 
issued by Agera Energy LLC (“Agera”) in favor of Lender in connection with that certain Note 
Purchase Agreement, dated as of May 18, 2014, by and between Agera and Lender.  

The principal balance of the Note shall bear simple interest at an annual rate equal to 
1.00%. Interest shall be calculated on the basis of a 365 day year for the actual number of days 
elapsed. Interest shall commence with the date hereof and shall continue on the outstanding 
principal balance hereof until paid in full or converted. 

The Note is executed and delivered in connection with that certain Amended and Restated 
Note Purchase Agreement, dated as of June 9, 2016, by and between Borrower and Lender (the 
"Purchase Agreement").  

1. Repayment and Conversion.

(a)    Payment Demand; Prepayment. Unless the Note has been converted in
accordance with the terms of this Section 1, at any time on or after the date hereof, Lender, at its 
sole discretion, may demand payment of the entire outstanding principal balance of the Note and 
all accrued and unpaid interest thereon (the "Payment Demand"). Borrower may not prepay all 
or any portion of the outstanding principal balance of this Note or any accrued and unpaid interest 

thereon at any time prior to June 9, 2026, and thereafter may pay such amounts without penalty 
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only upon 90 days' prior written notice to Lender. Any prepayment made under this Section 1(a) is 
subject to the rights of Lender set forth in Section 1(b) below. 

 (b) Optional Conversion. Subject to the requirements set forth in Section 1(c), 
at any time, Lender, in its sole discretion, may, upon five days’ written notice to Borrower, 
require Borrower to convert the outstanding principal balance of the Note and all accrued and 
unpaid interest thereon automatically and without any further action by Lender into the number 
of units of limited liability company interests (the “Units”) of Borrower, equal to 95.01% of 
the outstanding capital securities of Borrower (the “Conversion Securities”).  

 
(c)   Regulatory Requirements. Notwithstanding the foregoing, the 

effectiveness of any conversion pursuant to this Section 1 shall be subject to and conditioned upon 
(i) all applicable federal and state laws, rules, regulations, policies and procedures (including 
without limitation, laws, rules, regulations, policies and procedures of the Federal Energy 
Regulatory Commission, any state public utility commission or public service commission or 
other regulatory commission having jurisdiction over Borrower or any of its subsidiaries, a 
regional transmission organization or independent system operator in which territory Borrower or 
any of its subsidiaries provides services, the North American Electric Reliability Corporation or 
any of its regional reliability organizations and any independent market monitor for any of the 
jurisdictions in which Borrower or its subsidiaries provides services) and (ii) obtaining all 
approvals required under such applicable federal and state laws, rules, regulations policies and 
procedures. Upon such conversion, Lender shall use its commercially reasonable efforts to comply 
with such laws, rules, regulations, policies and procedures and to provide Borrower with executed 
regulatory affirmations and/or disclosures as Borrower may require to comply with regulations. 

 

2. Mechanics of Conversion. In the event of conversion pursuant to Section 1, the 
Note shall be converted automatically without any further action by Lender and whether or not 
the Note is surrendered to Borrower or its transfer agent; provided, however, that Borrower 
shall not be obligated to issue certificates evidencing the Conversion Securities issuable upon 
such conversion unless the Note is either delivered to Borrower or its transfer agent as provided 
below, or Lender notifies Borrower or its transfer agent in writing that the Note has been lost, 
stolen or destroyed and executes an agreement satisfactory to Borrower to indemnify Borrower 
from any loss incurred by it in connection with the Note. Upon the occurrence of such 
conversion, Lender shall surrender the Note at the office of Borrower or any transfer agent for 
the Conversion Securities. Thereupon, there shall be issued and delivered to Lender, at such 
office and in its name as shown on the surrendered Note, a certificate for the number of Units of 
Conversion Securities into which the Note was convertible on the date on which such 
conversion occurred. 

3. Fractional Units. No fractional Units shall be issued upon the conversion of the 
Note. All Units issuable upon conversion of the outstanding amount of the Note shall be 
aggregated for purposes of determining whether the conversion would result in the issuance of 
any fractional Unit. If, after the aforementioned aggregation, the conversion would result in the 
issuance of a fraction of a Unit of Conversion Securities, Borrower shall, in lieu of issuing any 
fractional Unit, pay Lender who is otherwise entitled to such fraction a sum in cash equal to the 
fair market value of such fraction on the date of conversion (as determined in good faith by the 
Manager of Borrower). 
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4. Security Interest. This Note is secured pursuant to a Security Agreement by and 
between Borrower and Lender dated concurrently herewith (as the same may be amended, 
restated or otherwise modified from time to time, the "Security Agreement"). Borrower and 
Lender acknowledge and agree that all references in the Security Agreement to the "Note" shall 
refer to this Note and that the term "Obligations" contained in the Security Agreement shall 
include all obligations arising under this Note. Borrower shall not, directly or indirectly, grant 
any security interests to any other party that are equal to or senior in priority to the security 
interest granted to Lender to secure Borrower's obligations under the Note while the Note is 
outstanding except (a) in connection with a loan, line of credit or similar lending agreement (a 
"Loan") to Borrower by a bank or other financial institution (a "Financial Institution"), or (b) 
as may be granted in equipment leasing transactions of Borrower. Lender agrees to subordinate 
the Note (and to enter into a subordination agreement in the form acceptable to a Financial 
Institution evidencing the same) with respect to a Loan from a Financial Institution. 

 
5. Payments. All payments of principal and interest shall be in lawful money of the 

United States of America and shall be payable at the address set forth in the opening paragraph of 
the Note unless another place of payment shall be specified in writing by Lender. Payment on the 
Note shall be applied first to accrued interest, and thereafter to the outstanding principal balance 
hereof. If any payments on the Note become due on a Saturday, Sunday, or a public holiday 
under the laws of the state of New York, such payment shall be made on the next succeeding 
business day and such extension of time shall be included in computing interest in connection 
with such payment. 

 6. Default. Each of the following events shall be an "Event of Default" hereunder: 

(a) Borrower fails to pay timely any of the principal amount, accrued interest 
or other amounts due under this Note within ten days of receipt of a Payment Demand; 

(b) Borrower does any of the following: (i) merge or consolidate with any 
person, (ii) dissolve, (iii) wind up its affairs, or (iv) sell, assign, lease, or otherwise dispose of 
(whether in one transaction or in a series of transactions) all or substantially all of its assets 
(whether now owned or hereafter acquired) to any person, except in the case of clause (i) or (iv), 
where such person is or becomes a Borrower hereunder as of the date of such transaction and 
such further assurances with respect to any such transaction satisfactory to Lender are delivered 
on or before the effective date of such transaction; 

(c) Borrower files any petition or action for relief under any bankruptcy, 
reorganization, insolvency or moratorium law or any other law for the relief of, or relating to, 
debtors, now or hereafter in effect, or makes any assignment for the benefit of creditors or takes 
any corporate action in furtherance of any of the foregoing; 

(d) An involuntary petition is filed against Borrower under any bankruptcy 
statute now or hereafter in effect, and such petition is not dismissed or discharged within 60 
days, or a custodian, receiver, trustee, assignee for the benefit of creditors (or other similar 
official) is appointed to take possession, custody or control of any property of Borrower; and 
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(e) Borrower breaches any representation, warranty or covenant under the 
Note, the Purchase Agreement or the Security Agreement. 

 7. Remedies. Upon the occurrence and during the continuance of any Event of 
Default, the outstanding principal balance of the Note and all accrued and unpaid interest thereon 
shall, all at the option of Lender, upon notice to Borrower, except that no such election by 
Lender and notice to Borrower shall be required in the case of an Event of Default of the type 
specified in Sections 6(b)(ii) or (iii) or 6(c), automatically be immediately due, payable and 
collectible by Lender pursuant to applicable law. 

 8. Cumulative Remedies. Lender's rights and remedies under the Note shall be 
cumulative. The Lender shall have all other rights and remedies not inconsistent herewith as 
provided under the Uniform Commercial Code, by law or in equity. No exercise by Lender of 
one right or remedy shall be deemed an election, and no waiver by Lender of any Event of 
Default shall be deemed a continuing waiver. 

 9. Creditor's Rights. Borrower waives presentment and demand for payment, 
notice of dishonor, protest and notice of protest of the Note. Borrower hereby acknowledges that 
Lender shall be entitled to recover, and the undersigned agrees to pay when incurred, all 
reasonable costs and expenses of collection of the Note, including without limitation, reasonable 
attorneys' fees. The right to plead any and all statutes of limitations as a defense to any demands 
hereunder is hereby waived to the full extent permitted by law. Borrower and Lender consent 
irrevocably to personal jurisdiction in the state and federal courts having jurisdiction over New York 
City, New York for the resolution of any disputes arising hereunder or relating hereto. 

10. Usury. In no event shall the interest rate or rates payable under the Note, plus any 
other amounts paid in connection herewith and therewith, exceed the highest rate permissible 
under any law that a court of competent jurisdiction shall, in a final determination, deem 
applicable. Borrower and Lender, in executing and delivering the Note and the Purchase 
Agreement, intend legally to agree upon the rate or rates of interest and manner of payment 
stated within it; provided, however, that, anything contained herein to the contrary 
notwithstanding, if such rate or rates of interest or manner of payment exceeds the maximum 
allowable under applicable law, then, ipso facto, as of the date of the Note, Borrower is and shall 
be liable only for the payment of such maximum as allowed by law, and payment received from 
Borrower in excess of such legal maximum, whenever received, shall be applied to reduce the 
principal balance of any remaining obligations to the extent of such excess. 

11. Governing Law. THIS NOTE SHALL BE GOVERNED BY, AND 
CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK, 
WITHOUT REGARD TO CONFLICTS OF LAW PRINCIPLES THAT WOULD REQUIRE 
THE APPLICATION OF THE LAWS OF ANOTHER JURISDICTION. 

12. Waiver with respect to Damages. BORROWER ACKNOWLEDGES THAT 
LENDER DOES NOT HAVE ANY FIDUCIARY RELATIONSHIP WITH, OR FIDUCIARY 
DUTY TO, BORROWER ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT 
OR ANY OTHER DOCUMENT CONTEMPLATED HEREBY AND THE RELATIONSHIP 
BETWEEN LENDER, ON THE ONE HAND, AND BORROWER, ON THE OTHER HAND, IN 
CONNECTION HEREWITH IS SOLELY THAT OF CREDITOR AND DEBTOR.  TO THE 
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EXTENT PERMITTED BY APPLICABLE LAW, BORROWER SHALL NOT ASSERT, AND 
BORROWER HEREBY WAIVES, ANY CLAIMS AGAINST LENDER ON ANY THEORY OF 
LIABILITY, FOR SPECIAL, INDIRECT, CONSEQUENTIAL OR PUNITIVE DAMAGES (AS 
OPPOSED TO DIRECT OR ACTUAL DAMAGES) ARISING OUT OF, IN CONNECTION 
WITH, OR AS A RESULT OF, THIS NOTE, ANY AGREEMENT OR INSTRUMENT 
CONTEMPLATED.  

13. SERVICE OF PROCESS; SUBMISSION TO JURISDICTION.  EACH OF THE 
PARTIES HEREBY IRREVOCABLY SUBMITS TO THE JURISDICTION OF THE STATE 
COURTS OF THE STATE OF NEW YORK IN NEW YORK COUNTY AND TO THE 
JURISDICTION OF THE UNITED STATES DISTRICT COURT FOR THE SOUTHERN 
DISTRICT OF NEW YORK, FOR THE PURPOSES OF ANY SUIT, ACTION OR OTHER 
PROCEEDING ARISING OUT OF OR BASED UPON THIS NOTE AND THE SUBJECT 
MATTER HEREOF.  TO THE EXTENT PERMITTED BY APPLICABLE LAW, BORROWER 
(A) HEREBY WAIVES, AND AGREES NOT TO ASSERT, BY WAY OF MOTION, AS A 
DEFENSE, OR OTHERWISE, IN ANY SUCH SUIT, ACTION OR OTHER PROCEEDING 
BROUGHT IN THE ABOVE-NAMED COURTS, ANY CLAIM THAT IT IS NOT SUBJECT 
PERSONALLY TO THE JURISDICTION OF SUCH COURTS, THAT ITS PROPERTY IS 
EXEMPT OR IMMUNE FROM ATTACHMENT OR EXECUTION, THAT THE SUIT, ACTION 
OR PROCEEDING IS BROUGHT IN AN INCONVENIENT FORUM, THAT THE VENUE OF 
THE SUIT, ACTION OR PROCEEDING IS IMPROPER OR THAT THIS AGREEMENT, THE 
SUBJECT MATTER HEREOF MAY NOT BE ENFORCED IN OR BY SUCH COURT, (B) 
HEREBY WAIVES THE RIGHT TO REMOVE ANY SUCH ACTION, SUIT OR PROCEEDING 
INSTITUTED BY LENDER IN STATE COURT TO FEDERAL COURT, AND (C) HEREBY 
WAIVES THE RIGHT TO ASSERT IN ANY SUCH ACTION, SUIT OR PROCEEDING ANY 
OFFSETS OR COUNTERCLAIMS EXCEPT COUNTERCLAIMS THAT ARE COMPULSORY 
OR OTHERWISE ARISE FROM THE SAME SUBJECT MATTER.  EACH OF THE PARTIES 
HEREBY CONSENTS TO SERVICE OF PROCESS BY MAIL AT THE ADDRESS TO WHICH 
NOTICES ARE TO BE GIVEN TO IT PURSUANT TO SECTION 17 HEREOF. 

14. Amendment and Waiver. Any provision of the Note may be amended or 
waived in a writing signed by both Borrower and Lender. No failure or delay on the part of the 
Lender to exercise any right, remedy, power or privilege under this Note shall operate as a 
waiver thereof, nor shall any single or partial exercise of any such right, remedy, power or 
privilege preclude any other or further exercise thereof or the exercise of any other right, 
remedy, power or privilege. 

15. Successors and Assigns. The provisions of the Note shall inure to the benefit of and 
be binding on any successor to Borrower or Lender, as applicable. Lender may transfer its rights and 
obligations under the Note at any time in whole or in part without the consent of Borrower. Borrower 
may only transfer its rights and obligations under the Note in whole or in part with the prior written 
consent of Lender.  

16. Transfers. The Note may be transferred only upon its surrender to Borrower for 
registration of transfer, duly endorsed, or accompanied by a duly executed written instrument of 
transfer in form satisfactory to Borrower. Thereupon, the Note shall be reissued to, and registered in 
the name of, the transferee, or a new Note for like principal amount and interest shall be issued to, 
and registered in the name of, the transferee. Interest and principal shall be paid solely to the 
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registered holder of the Note. Such payment shall constitute full discharge of Borrower's obligation 
to pay such interest and principal. 

17. Notice. Notice permitted or required to be given hereunder shall be deemed
sufficient if given in writing by electronic mail, facsimile, reputable overnight delivery service or 
by registered or certified mail, postage prepaid, return receipt requested, addressed to the 
respective addresses of the parties set forth in the introductory paragraph or at such other address 
as the respective parties may designate by like notice from time to time. Notices so given shall 
be deemed effective upon the earlier of (i) receipt by the party to which notice is given; (ii) on 
the fifth business day following the date such notice was deposited in the mail; or (iii) on the second 
business day following the date such notice was delivered to a reputable overnight delivery service. 

[Signature page follows] 
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To: Lawrence.Delevingne@thomsonreuters.com[Lawrence.Delevingne@thomsonreuters.com]
From: Mark Nordlicht
Sent: Mon 3/21/2016 2:35:25 AM
Subject: RE:  On BACKGROUND 

Please acknowledge that you received everything, I ended up being much more comprehensive than I set out to be!!
 
Still on background...yikes some of these phrases I can’t believe came out of my mouth!!! I will start on background and then I will 
indicate as to some quotes I can go on the record on.  On background now-  In terms of “cheating” on liquidity, what I meant was 
given that we run an a fund solely devoted to asset backed lending in addition to PPVA, oftentimes the investments we see that 
have better risk adjusted characteristics will be ones in which we tolerate illiquidity. It is thus a “challenge “ to lay off of them in 
order to maintain the balance allowing us to operate within the hedge fund structure. But the cause of our current illiquidity is 
what some would call a high class problem. The entire side pocket was successful positions that we either invested very little into 
or even ones in which we already took millions of dollars out but still own a sizeable equity stake (this is the case in much of our 
energy holdings). Overall though, we are running 1.35 billion and have returned 2.6 billion to investors in cash over the years so I 
think we have shown ourselves to “turn over” the money and manage liquidity fairly well. In PPVA, on average our strategy of 
utilizing debt as an entry point to create private equity upside has been successful and on average, the debt portion of our 
investments are less than a year in duration. It’s when we end up with private equity upside “for free” or for little value that we 
have historically run into liquidity issues. On one hand, this is the price of producing the superior risk adjusted returns we have 
achieved. But on the other hand, we are taking the steps outlined previously to insure we can also avoid side pocketing in future. 
This includes lengthening liquidity terms and potentially setting aside equity kickers that we may thing will take a while to monetize 
earlier before they have appreciated in value (something easier said than done as hard to predict).  But in general, being more 
vigilant about not straying from the 50% targeted liquid trading strategies is the key and we will be monitoring that very closely 
going forward.
 
I am frankly a little surprised at the suggestion that we push the envelope from an “ethical perspective” as that is actually not 
something that I have really been accused of previously. Anyone who knows me  I really believe would think that is really the 
opposite of how we conduct business. I have certainly been accused of aggressively pursuing risk adjusted returns to the fullest 
extent of the law and that may be true. That is where my comment of our extensive legal due  diligence for new strategies comes 
in. But there is a real distinction of being aggressive from a legal perspective and being aggressive from ethical perspective. You 
have aggregated our worst investments for the most part and I just don’t see an inkling of “ethical “ issue. Certainly being 
defrauded (Kuber, Banyon to some extent)  isn’t ethical issue. Lending money to company like Glacial that ended up having some 
legal issues as a company is not unethical.  Investing in cash call can hardly be considered as pushing an “ethical” envelope. In 
terms of Black Elk, fighting with other creditors in a bankruptcy isn’t ethical issue. I think you kind of have to have sharp elbows 
when you are a fiduciary for others. I guess closest thing you can point to is BDL but even there, we were certainly told that the 
annuitants would be given a split of the brokers commission which seemed to be a win win actually. This was a heavily scrutinized 
transaction and so it’s clear we were not involved in signing people up.  I really do take offense as to charges of ethical impropriety 
as there is just no evidence of it even amongst the  most sordid investments you can dig up. Remmber over 13 years, we have 
thousands of investments, you are talking about a handful here. If you are even going to insinuate any ethical issues-and I know 
you have asked the investors about this too- please tell me one instance of an ethics issue other than some supposed person who 
is close to me who is not going on record and made this statement!!!!! I think fairness would require this.
 
In terms of Huberfeld and Bodner, my original seed investors, it is definitely true that it has been helpful in terms of institutional 
outreach that they are no longer involved or have any ownership in management company. I guess it is also not untrue that I have 
“distanced” myself when I give it some thought.  But I would not have separated from them had they not generously agreed to so 
as not to hold back me or Platinum. In general, I do really live my life by judging people as to how they interact with me and not 
solely by what a google search might uncover or past issues they may have. It is certainly a factor and issues to consider but I try to 
dig deeper and really get to know people I am doing business with. I have had people with sterling reputations who have been 
awful to do business with and some with colorful pasts who have been of the utmost integrity. If you are going to mention Cassidy, 
please let me know as I will defend him as he is one person who has proven himself to me from integrity perspective and that is 
why I recommended him for non fiduciary sales role at Agera.  In terms of our asset backed lending product, it’s certainly not 
surprising that one can stitch together a “guilt by association” type of story as in the high interest world fraud is the number one 
risk and it attracts some unsavory characters. But on the whole, the overwhelming majority of people we have lent money to and 
transacted with have been people of integrity.
 
We are expecting some major news involving one of our portfolio companies over next couple of weeks and one that is major 
monetization event for us that should solve any lingering liquidity issues as well. It involves non material non public information so 
please treat the information sensitively. I will give you information as it becomes “hard” but I can tell you the company is Implant 
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Sciences where we have a hybrid debt/equity position. I will get you more info as it becomes available over next couple of days as 
well as give you some color as to the background of how we got involved but I am exhausted at the moment (hence probably giving 
you more info than I should across the board!!).
 
Some quotes I am comfortable with to go on record with are below:
 
 
“our core strategies have proven to have institutional appeal..that doesn’t mean it’s going to be attractive to everybody…. But 
we’ve always done well with institutional investors that go the extra step to really dig deep from a diligence perspective into how 
we invest . We are gratified that we have been able to reward them for that. ”
 
“we are very aggressive to produce risk adjusted returns”
 
“It is definitely an attractive time to be deploying our strategy of utilizing  debt as an entry point to secure private equity upside in 
energy right now. “
 
From: Mark Nordlicht 

Sent: Sunday, March 20, 2016 2:55 AM
To: 'Lawrence.Delevingne@thomsonreuters.com'
Subject: On BACKGROUND

 
On Background-
I am 47 (unless your article drags on to July which wd be fine with me)
I do drive myself back and forth from work other than the occasional UBER.
I live in Westchester.
I am proudly Jewish. We have broad investor base including some Jews and  many Gentiles.
Agera- Agera was set up to start a multi level marketing ESCO similar to Crius (formerly Viridian) which I had been a co founder and 
personal passive investor in. We normally wouldn’t  start a  company from scratch as it doesn’t match our risk mandate but the 
relatively small amount of capital necessary and the success of Crius whereby we merged Viridian with another company and took 
it public as Crius in Canada gave me the confidence to do so. When acquisitions opportunities arose outside of mlm, we shifted 
gears. We have already recouped all initial money paid for Glacial. Any value we have is in additional to the 53 million. Our cost 
basis is zero at this point. Agera has made additional accretive acquisitions. In terms of Glacial I don’t recall exact amount of money 
lent but it was in the tens of millions. We recouped all our capital and reaped double digit interest rates. We did not profit from the 
equity kicker other than to be in advantageous position when the assets came up for bid in bankruptcy.
Cashcall, again I don’t recall exact amount but it was in the tens of millions. I should point out by the way that Cashcall and Paul 
were previously financed by Morgan , Deutsche and Citi so notion that these loans were somehow predatory is a hard case to 
make. We don’t anticipate any more lines at this time as traditional banks have reentered the space (capital one I think) and the 
risk adjusted opportunity is not as attractive. The investment has met or expectations as all our principal and interest was repaid.
Kuber- I would love to say we recouped substantial all capital on this one (as we did in Rothstein fraud)  but that’s not the case. In 
our 13 + year history this is the one I would have most liked to have back. I feel our diligence was compromised by confidentiality 
related to Hipaa laws whereby we did not subject the receivables to same level of scrutiny of other transactions. We should have 
just walked away though. It’s frustrating as we have avoided many other frauds over the years that have felled others- notably the 
Petters fraud which took down Gottex- given our rigorous legal and business due diligence procedures. Total losses were in 20-30 
million range.
Black Elk
We took place of a fund that was winding down at the time and the initial terms was a 13 million dollar loan against production 
which was accompanied by a 50% equity stake. We later grew the line to 60 million and a 75% equity stake. We were repaid  the 60 
million plus I believe around  20-40 million in dividends and were left with the equity stake in addition.
New Mountain reference is false. Whatever debt we had at that point we still had to pay back. Paying preferred had no effect on 
that.
PPBE had a wide range of investors. Average size was probably 2 million so may have been as much as 50 investors.
To my knowledge David Levy did not have any personal holding Of BEE Fund.
The vote really was never at issue. There was in fact a preferred investor who also held the bonds that didn’t vote. It is more of a 
clerical issue of tracking down people to get their paperwork in. Whether or not Platinum votes counted (I think somewhat 
unclear), there was always going to be enough votes. Again, oil was 100, bond holders could have gotten paid out par plus accrued 
if they wanted to. The expectation was certainly that the money (other than 30 million approximately to pay down payables) was 
all going to pay back debt and preferred. What was surprising was how many bondholders stayed in which resulted in more pref 
getting paid out.

Case 1:18-cv-10936-JSR   Document 157-8   Filed 01/24/19   Page 48 of 245



We are not going to comment on routine SEC exams (we have completed multiple ones over the years).
I will review below quotes and see if there’s anything I feel comfortable going on record with. Get back to you tomorrow. Regards
From: Lawrence.Delevingne@thomsonreuters.com [mailto:Lawrence.Delevingne@thomsonreuters.com] 

Sent: Sunday, March 20, 2016 1:52 AM
To: Mark Nordlicht
Subject: RE: Follow up questions/quotes

 
I haven’t gotten anything back on this – please resend.
 
From: Mark Nordlicht [mailto:mnordlicht@platinumlp.com] 

Sent: Saturday, March 19, 2016 7:51 PM
To: Delevingne, Lawrence (Reuters News)
Subject: RE: Follow up questions/quotes

 
I did answer a bunch of the below , didn’t i? I can’t find it for some reason. I believe I was up to Kuber? Do you have what I sent 
you? regards
 
From: Mark Nordlicht 

Sent: Tuesday, March 8, 2016 2:38 PM
To: 'Lawrence.Delevingne@thomsonreuters.com'
Subject: RE: Follow up questions/quotes

 
I missed it for some reason, will take a look.
 
From: Lawrence.Delevingne@thomsonreuters.com [mailto:Lawrence.Delevingne@thomsonreuters.com] 

Sent: Tuesday, March 8, 2016 2:11 PM
To: Mark Nordlicht
Subject: Fwd: Follow up questions/quotes

 
I wanted to make sure you received this?

Begin forwarded message:

From: "Delevingne, Lawrence (Reuters News)" <Lawrence.Delevingne@thomsonreuters.com>
Date: March 1, 2016 at 5:23:38 PM EST
To: Mark Nordlicht <mnordlicht@platinumlp.com>
Subject: Follow up questions/quotes

Hi Mark,
 
I wanted to follow up on some points, including items in my fact-checking email that haven’t been explicitly covered yet, and 
quotes from our in-person conversation to potentially use on the record. If there’s anything else in the fact-check email or 
otherwise you take issue with, please let me know.
 
Additional fact-checks/requests for comment:
 
Personal background:

--you are 48 years old
--you live in New Rochelle with your wife and children. You drive yourself to work and back each day.
--You have deep roots in the New York-area Jewish community, the source of some of PP’s major investors.

On Agera/Glacial:
--you said it is not correct that Agera was set up to buy assets of glacial – how did it work then?
--PP paid $53 million for Glacial’s assets out of bankruptcy and Agera Energy has since quintupled in value to about $275 
million.
--For Glacial, when was the first Platinum investment in Glacial made? You had said 2010 before but wanted to make sure 
it wasn’t earlier.
--How much was lent to Glacial overall?
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--PP’s eventual equity stake was essentially a wash as it was acquired for free and didn’t gain in value given the bankruptcy
On CashCall:
                --How much was lent to Cashcall overall? Are there any more Cashcall funds planned?
                --Has the investment met PP’s financial expectations?
On Kuber:          

--What was total amount invested by PP and what was the total amount recovered? If it’s like Banyon, want to show assets 
all or substantially recovered

On Black Elk:
--How and when did $60M in loans turn into a controlling equity stake?
--Has PP put in any additional money or made any loans since? If so, how much?
--Is it fair to say the value of PP’s stake in BEE increased from $60M to as much as $186M in mid 2014? Is that apples to 
apples? Want to show early success of investment.
--PP essentially controlled Black Elk in recent years and selected its management following John Hoffman’s departure as 

CEO.
On BEE tender/consent solicitation offer in 2014:

--Didn’t Platinum benefit from having Black Elk preferred equity holders getting paid because it didn’t have to pay New 
Mountain?

--PPBE fund investors included the Huberfeld Family Foundation and Ace Foundation (Aaron Elbogen). Any others?
--Wasn’t Platinum and its affiliate funds not allowed to vote its bonds on the consent solicitation and tender offer because 

it was the majority owner of BEE?
--Did David Levy have a personal holding in BEE bonds upon leaving for Beechwood, or just reestablished the position with 
Beechwood’s money while an employee there? Both?

SEC exam:
--is there comment on the recent SEC examination of Platinum? Is it ongoing? I understand the difference between this 
more routine exam and an investigation from the Enforcement division.

I would like to make the below quotes on the record from our in person conversation:
 
--Re institutional investors:
“there’s a lot of pressure to be more open to strategies that can deliver steady returns”
“ “there are some institutional investors who never want to be in a headline, no matter what. They don’t want to hear 
explanations, they don’t want to hear stories”
“we are definitely not for everybody”
 
--Re strategy:
“we are very aggressive to produce risk adjusted returns”
“at the end of the day, we’re gonna be aggressive. We have a fiduciary responsibility to preserve capital, to put up risk adjusted 
returns and to produce differentiated returns”
“we check everything thing out very, very carefully” from a legal perspective
 
--Re PPVA liquidity:
“is a challenge”
“I think we have taken corrective actions…we are tracking it much more carefully” re new PPVA liquidity terms (6 month notice 
period for redemptions), new share class with locked up capital.
“this definitely was a little bit of a storm but overall I do believe in the product” of PPVA mix of liquid/illiquid.
 
--Re energy PE positions become big in recent years before side-pocket:
“I definitely cheated..we’ve put in controls in place to really watch over me to make sure I don’t cheat again and to make sure we 
are doing a better job of matching the liquidity terms versus what we are looking to do.”
 
--Re energy asset-based lending opp:
“it’s definitely an attractive time to be doing our strategy in energy right now” re assets at this price level – very attractive.
 
That’s it for now.
 
Thanks,
 
Lawrence
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Lawrence Delevingne
Reporter | Reuters
+1 646.223.5362 | @ldelevingne
lawrence.delevingne@tr.com
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EXHIBIT 85 

TO BE FILED UNDER SEAL
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To: mkatzmx@gmail.comImkatzmx@gmail.com]
From: Mark Nordlicht
Sent Sun 312712016 '1'1:03:52 AM
Subject Re: Trip

Not sure on victor yet, waiting to hear his schedule. Dont want to appear too desperate and with new plan im really not. I have additinal
13.5 follow on coming in this week/ early next as well. The 10 is kickstarling everything though, cd reslly use it asap. Thought it was
coming last monday already.
Our focus now is going to be to get the right deal on agera. I guess best is you do papenvork with your grandfather in new york in
person. I didnt think it was that complicated, thk God we really got everything we needed from muiray and david. David and bernie
meeting was added bonus, hopefully we get to see him before he leaves Ou[ it's really just feel good thing anyhow. At this point i got to
like the idea of two days with david anyhow just to really focus on action points on all'the positions .

Sent from my iPhone

> On Mar 27,2016, al l:28 PM, Michael Katz <mkalzmx@gmail.com> wrote:

> Departure time seems to be a moving target, Europe stop may not happen. I'd like to come and participate in the meetings, also very
excited and have much to discuss, but finishing papenruork is the priority. I'm waiting to hear back on his iirm plans in a couile of hourj
so can plan accordingly. Agree that setting up a war chest trumps other considerations and there seem to be other potential sources of
optionality in the book to offset any loss in upside. A plan to clean up the balance sheet is also a priority; weighing the benefits of more
high cost debt vs the added burden should be carefully considered. l'm excited to lead the effort on organization,-there is much to do.
We can discuss work on several fronts, org, hr, rebranding, and pr. A few immediate improvements should make big differences though
we should prioritize and make sure whateverwe do is foundational as opposed to cosmetic and will take root in the organization. you
still plan on meeting Victor this week?

>> On Mar 27 ,2016, at 05:23, Mark Nordlicht <mnordlicht@platinumlp.com> wrote:

>> He is not leaving until Monday 12 the earliest, leaving house '10:30 is plan currently (acc to yehudah who is there on inside). lthink
he is stopping in Europe too. I think David and Bernie shd come as I need to discuss entire plan with them which includes potentially
selling agera besides implant and setting up debt facility besides so we have war chest. ln this scenario we would really ciean
everything up, I am very excited. I think I wd then steer Victor to helping us launch ppco 2 and use his infusion for that which will have
added benefit of knocking him down on mgmt. percentage ask for me. ln short, if they take afternoon flight, we can have feel good
meeting at 9 am before your grandfather leaves and I can meet for two intense days with Bernie and David. You either come or wait for
your grandfather in NY but then we cd have meeting next week or week after in NY all of us regardless which will really be foruvard
looking on execution of rebranding/marketing plan, shoring up operations etc. I will be laser like focused on the investment side (which
we shd discuss as well, need to set up recruiting plan there that will add diversification and strength to team) on rebuilding team I want
and adding a few pieces to really set us up to power ahead as well. But I need to nail down what we do now. I was reluctant on agera at
first but I have idea how to replace that upside in the fund and the liquidity is just too transformative for us to ignore. I also recognize
your point on the right time in "cycle" to exit and it appear we might get statisfactory type of bid from a beechwood led consortium. I am
really looking at you as major asset in acting in principal capacity to get us really organized on all fronts to succeed (l think that is area
of strength for you) as that is area that frankly both David and I are weak at and are too busy needing to focus on bringing home
existing investments.

>> ----Original Message---
>> From: Michael Katz [mailto:mkatzmx@gmail.com]
>> Sent: Sunday, March 27 ,2016 1202 PM
>> To: Mark Nordlicht
>> Subject: Re: Trip

>> Just spoke to him. as it happens, the pilots were there when I called. He is coming to ny.

ll: 
O. Mar 26, 2016, at 20:36, Mark Nordlicht <mnordlicht@platinumlp.com> wrote:

>>> Ok. Obviously i defer to u on this one. Just my two cents but i am worried about him flying all over the place. Even on a private
plane, it takes a lot out of you. I was actually relieved when he didnt go to dubai. My father is 7 years younger but i am insisting they
stay every place at least a month when they fly and preferably more. But im sure he is stubborn and wont listen to you unfortunately!!!

:l] 
a"n, from my iPhone

::ll 
O. Mar 27,2016, at 3:31 AM, Michael Katz <mkatzmx@gmail.com> wrote:

>>>> Let's postpone '12h as there's a chance he will leave and need David here if he does. lf he doesn't, would like to go there,
conclude papenruork and we can all meet.

lllll 
On Mar 26,2016, al20'.25, Mark Nordlicht <mnordlicht@platinumlp.com> wrote:
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Dahlia not letting me leave for two weeks ( dont ask), have some important decisions to make, want to really get moving fonruard.

Switzerland on Monday. Anyway we can work from there, much to do.

DESTROY ALL COPIES OF THE ORIGINAL E-MAIL.

l:ltl

THE ORIGINAL E-MAIL.

ll:

>>> TH|S E-MA|L tS FOR THE SOLE USE OF THE TNTENDED REC|ptENT(S)AND MAy
>>> CONTAIN CONFIDENTIAL AND PRIVILEGED INFORMATION.ANY UNAUTHORIZED
>>> REVIEW, USE, DISCLOSURE OR DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT
>>> THE INTENDED RECIPIENT, PLEASE CONTACT THE SENDER BY REPLY E-MAIL AND DESTROY ALL COPIES OF THE
ORIGINAL E-MAIL.

ll
>> THIS E-MAIL lS FOR THE SOLE USE OF THE TNTENDED REC|ptENT(S) AND MAy CONTATN
>> CONFIDENTIAL AND PRIVILEGED INFORMATION.ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE
>> OR DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT THE INTENDED RECIPIENT, PLEASE
>> CONTACT THE SENDER BY REPLY E-MAIL AND DESTROY ALL COPIES OF THE ORIGINAL E-MAIL.
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To:
From:
Sent:
Subject:

mnordlicht@platinumlp.comImnordlicht@platinumlp.com]
aron.turen@gmail.com
Wed 5/'1 1 12016 12:31 :13 AM
Re: Esco

Hmmm.
Any others for sale?
Please let me know if it falls through.. Hopefully it won't

on May 10, 2016 8:30 PM, "Mark Nordlicht" <mnordlicht@platinumlp.com> wrote:

Under contract

Sent from my iPhone

On May ll,2016,at3:29 AM, Aron Turen <aron.turen@gmail.com) wrote

Hi,
Is agera for sale?

Ti]IS E_MAIL IS FOR THE SOLE USE OF THE INTENDED RECIPIENT(S) AND MAY CONTAIN
CONFIDENTIAL AND PRIVILEGED INFORMATION.ANY UNAUTHOR.IZED REVIEW, USE, DISCLOSURE
OR DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT THE ]NTENDED RECIP]ENT, PLEASE
CONTACT THE SENDER BY REPLY E-MAIL AND DESTROY ALL COPIES OF THE OR]GINAL E_MAIL
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AMENDED AND RESTATED LIMITED LIABILITY COMPANY AGREEMENT

This Amended and Restated Limited Liability Company Agreement of AGH Parent LLC,
a Delaware limited liability company (the “Company”), is entered into as of June 9, 2016 by and
among the Company, the Initial Members executing this Agreement as of the date hereof and
each other Person who after the date hereof becomes a Member of the Company and becomes a
party to this Agreement by executing a Joinder Agreement. Capitalized terms used herein and
not otherwise defined shall have the meanings set forth in Section 1.01 of this Agreement.

RECITALS

WHEREAS, the Company was formed under the laws of the State of Delaware by the
filing of a Certificate of Formation with the Secretary of State of the State of Delaware on May
31, 2016 (the “Certificate of Formation”);

WHEREAS, the Members wish to amend and restate in its entirety that certain Limited
Liability Company Agreement of the Company, dated as of June 3, 2016, in order to set forth
their binding agreement as to the affairs of the Company, the conduct of its business and certain
rights with respect to the relationship among the parties hereto; and

WHEREAS, the Members wish to enter into this Agreement to provide for, among other
things, the management of the business and affairs of the Company, the allocation and
distribution of profits and losses, and the respective rights and obligations of the Members and
the Company to and among each other.

NOW, THEREFORE, in consideration of the mutual covenants and agreements
hereinafter set forth and for other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereto agree as follows:

ARTICLE I
DEFINITIONS

Section 1.01 Definitions. Capitalized terms used herein and not otherwise defined shall
have the meanings set forth in this Section 1.01:

“Acceptance Notice” has the meaning set forth in Section 9.08(c).

“Adjusted Capital Account Deficit” means, with respect to any Member, the deficit
balance, if any, in such Member’s Capital Account as of the end of the relevant Fiscal Year, after
giving effect to the following adjustments:

(a) crediting to such Capital Account any amount which such Member is obligated to
restore or is deemed to be obligated to restore pursuant to Treasury Regulations Sections 1.704-
1(b)(2)(ii)(c), 1.704-2(g)(1) and 1.704-2(i); and

(b) debiting to such Capital Account the items described in Treasury Regulations
Section 1.704-1(b)(2)(ii)(d)(4), (5) and (6).
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“Adjusted Taxable Income” of a Member for a Fiscal Year (or portion thereof) with
respect to Units held by such Member means the federal taxable income allocated by the
Company to the Member with respect to such Units (as adjusted by any final determination in
connection with any tax audit or other proceeding) for such Fiscal Year (or portion thereof);
provided, that such taxable income shall be computed (i) minus any excess taxable loss or excess
taxable credits of the Company for any prior period allocable to such Member with respect to
such Units that were not previously taken into account for purposes of determining such
Member’s Adjusted Taxable Income in a prior Fiscal Year to the extent such loss or credit would
be available under the Code to offset income of the Member (or, as appropriate, the direct or
indirect members of the Member) determined as if the income, loss, and credits from the
Company were the only income, loss, and credits of the Member (or, as appropriate, the direct or
indirect members of the Member) in such Fiscal Year and all prior Fiscal Years, and (ii) without
taking into account the application of Code Section 704(c) and any special basis adjustment with
respect to such Member resulting from an election by the Company under Code Section 754.

“Affiliate” means, with respect to any Person, any other Person who, directly or
indirectly (including through one or more intermediaries), controls, is controlled by, or is under
common control with, or is a Family Member of such Person. For purposes of this definition,
“control,” when used with respect to any specified Person, shall mean the power, direct or
indirect, to direct or cause the direction of the management and policies of such Person, whether
through ownership of voting securities or partnership or other ownership interests, by contract or
otherwise; and the terms “controlling” and “controlled” shall have correlative meanings. For the
avoidance of any doubt, any Person for whom B Asset Manager, LP, a Delaware limited
partnership, or its Affiliates, serves as investment or asset manager, shall be deemed to be an
“Affiliate” of the Beechwood Members.

“Agreement” means this Amended and Restated Limited Liability Company Agreement,
as executed and as it may be amended, modified, supplemented or restated from time to time, as
provided herein.

“Applicable Law” means all applicable provisions of (a) constitutions, treaties, statutes,
laws (including the common law), rules, regulations, decrees, ordinances, codes, proclamations,
declarations or orders of any Governmental Authority; (b) any consents or approvals of any
Governmental Authority; and (c) any orders, decisions, advisory or interpretative opinions,
injunctions, judgments, awards, decrees of, or agreements with, any Governmental Authority.

“Award Agreements” has the meaning set forth in Section 3.04(c).

“Bankruptcy” means, with respect to a Member, the occurrence of any of the following:
(a) the filing of an application by such Member for, or a consent to, the appointment of a trustee
of such Member’s assets; (b) the filing by such Member of a voluntary petition in bankruptcy or
the filing of a pleading in any court of record admitting in writing such Member’s inability to
pay its debts as they come due; (c) the making by such Member of a general assignment for the
benefit of such Member’s creditors; (d) the filing by such Member of an answer admitting the
material allegations of, or such Member’s consenting to, or defaulting in answering a bankruptcy
petition filed against such Member in any bankruptcy proceeding; or (e) the expiration of sixty
(60) days following the entry of an order, judgment or decree by any court of competent
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jurisdiction adjudicating such Member a bankrupt or appointing a trustee of such Member’s
assets.

“Beechwood Members” means BRe WNIC 2013 LTC Primary, BBLN-Agera Corp.,
BBIL ULICO 2014, BHLN-Agera Corp., BOLN-Agera Corp and Beechwood Re Investments
LLC.

“Blocker Equityholder” means any Person holding equity securities of a Blocker.

“Blocker” means any Beechwood Member, or Transferee thereof, that is treated as a
corporation for tax purposes.

“Book Depreciation” means, with respect to any Company asset for each Fiscal Year,
the Company’s depreciation, amortization or other cost recovery deductions determined for
federal income tax purposes, except that if the Book Value of an asset differs from its adjusted
tax basis at the beginning of such Fiscal Year, Book Depreciation shall be an amount which
bears the same ratio to such beginning Book Value as the federal income tax depreciation,
amortization, or other cost recovery deduction for such Fiscal Year bears to such beginning
adjusted tax basis; provided, that if the adjusted basis for federal income tax purposes of an asset
at the beginning of such Fiscal Year is zero and the Book Value of the asset is positive, Book
Depreciation shall be determined with reference to such beginning Book Value using any
permitted method selected by the Manager in accordance with Treasury Regulations Section
1.704-1(b)(2)(iv)(g)(3).

“Book Value” means, with respect to any Company asset, the adjusted basis of such asset
for federal income tax purposes, except as follows:

(a) the initial Book Value of any Company asset contributed by a Member to the
Company shall be the gross Fair Market Value of such Company asset as of the date of such
contribution;

(b) immediately prior to the Distribution by the Company of any Company asset to a
Member, the Book Value of such asset shall be adjusted to its gross Fair Market Value as of the
date of such Distribution;

(c) the Book Value of all Company assets shall be adjusted to equal their respective
gross Fair Market Values, as determined by the Manager, as of the following times:

(i) the acquisition of an additional Membership Interest in the Company by a
new or existing Member in consideration of a Capital Contribution of more than a de minimis
amount;

(ii) the Distribution by the Company to a Member of more than a de minimis
amount of property (other than cash) as consideration for all or a part of such Member’s
Membership Interest in the Company;

(iii) the grant to a Service Provider of any Incentive Units, or the issuance by
the Company of a noncompensatory option; and
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(iv) the liquidation of the Company within the meaning of Treasury
Regulations Section 1.704-1(b)(2)(ii)(g);

provided, that adjustments pursuant to clauses (i), (ii) and (iii) above
need not be made if the Manager reasonably determines that such
adjustment is not necessary or appropriate to reflect the relative economic
interests of the Members and that the absence of such adjustment does
not adversely and disproportionately affect any Member;

(d) the Book Value of each Company asset shall be increased or decreased, as the
case may be, to reflect any adjustments to the adjusted tax basis of such Company asset pursuant
to Code Section 734(b) or Code Section 743(b), but only to the extent that such adjustments are
taken into account in determining Capital Account balances pursuant to Treasury Regulations
Section 1.704-1(b)(2)(iv)(m); provided, that Book Values shall not be adjusted pursuant to this
paragraph (d) to the extent that an adjustment pursuant to paragraph (c) above is made in
conjunction with a transaction that would otherwise result in an adjustment pursuant to this
paragraph (d); and

(e) if the Book Value of a Company asset has been determined pursuant to paragraph
(a) or adjusted pursuant to paragraphs (c) or (d) above, such Book Value shall thereafter be
adjusted to reflect the Book Depreciation taken into account with respect to such Company asset
for purposes of computing Net Income and Net Losses.

“Business Day” means a day other than a Saturday, Sunday or other day on which
commercial banks in New York, New York are authorized or required to close.

“Capital Account” has the meaning set forth in Section 5.03.

“Capital Contribution” means, for any Member, the total amount of cash and cash
equivalents and the Book Value of any property contributed to the Company by such Member;
provided, however, no Member shall be deemed to have made any Capital Contribution to the
Company with respect to the issuance to such Member of an Incentive Unit, the vesting of an
Incentive Unit or a Code Section 83(b) election made by such Member with respect to an
Incentive Unit.

“Cause,” with respect to any particular Service Provider, has the meaning set forth in any
Award Agreement, employment agreement or other written contract of engagement entered into
between the Company or any Company Subsidiary and such Service Provider; provided,
however, if none, then “Cause” means any of the following:

(a) such Service Provider’s fraud, embezzlement or other material dishonesty or
breach of fiduciary duty against the Company or any of the Company Subsidiaries as determined
by the Manager;

(b) any conviction of, or the entering of a plea of guilty or nolo contendere to, a crime
or the commission of an act that involves moral turpitude as determined by the Manager, or any
willful or material violation by such Service Provider of any federal, state or foreign securities
laws;
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(c) any conviction of any other criminal act or act of material dishonesty, disloyalty
or misconduct by such Service Provider as determined by the Manager;

(d) the use (including being under the influence) or possession of illegal drugs by
such Service Provider on the premises of the Company or any of the Company Subsidiaries or
while performing any duties or responsibilities with the Company or any of the Company
Subsidiaries; or

(e) the material breach by such Service Provider of any covenant undertaken in
Article X herein, any Award Agreement, employment agreement or any written non-disclosure,
non-competition, or non-solicitation covenant or agreement with the Company or any of the
Company Subsidiaries, or the material violation by such Service Provider of any material policy
of the Company or any Company Subsidiary; which breach or violation, if capable of cure, has
continued unremedied for more than thirty (30) days after the Company or Company Subsidiary
has provided written notice thereof.

“Certificate of Formation” has the meaning set forth in the Recitals.

“Change of Control” means: (a) the sale of all or substantially all of the consolidated
assets of the Company and the Company Subsidiaries to a Third Party Purchaser or (b) a
transaction resulting in no less than a majority of the Units on a Fully Diluted Basis being held
by a Third Party Purchaser.

“Class A Preferred Capital Value” means $35,000,000.

“Class A Preferred Return” means, with respect to the Class A Preferred Units, an
amount equal to a compounded annual rate of return of six percent (6%) on the Class A Preferred
Unreturned Capital Value with respect to such Class A Preferred Units, calculated from the date
on which the related Capital Contribution is made.

“Class A Preferred Units” means the Units having the privileges, preference, duties,
liabilities, obligations and rights specified with respect to “Class A Preferred Units” in this

Agreement.

“Class A Preferred Unreturned Capital Value” means, for any Class A Preferred Unit
at any time, the amount of the Class A Preferred Capital Value for such Class A Preferred Unit,
reduced by the aggregate amount of all Distributions made by the Company in respect of such
Class A Preferred Unit pursuant to Section 7.02(b) prior to such time.

“Class B Preferred Units” means the Class B-1 Preferred Units and the Class B-2
Preferred Units.

“Class B-1 Preferred Capital Value” means $22,000,000.

“Class B-1 Preferred Return” means, with respect to the Class B Preferred Units, an
amount equal to a compounded annual rate of return of six percent (6%) on the Class B Preferred
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Unreturned Capital Value with respect to such Class B Preferred Units, calculated from the date
on which the related Capital Contribution is made.

“Class B-1 Preferred Units” means the Units having the privileges, preference, duties,
liabilities, obligations and rights specified with respect to “Class B Preferred Units” in this
Agreement.

“Class B-1 Preferred Unreturned Capital Value” means, for any Class B Preferred
Unit at any time, the amount of the Class B Preferred Capital Value for such Class B Preferred
Unit, reduced by the aggregate amount of all Distributions made by the Company in respect of
such Class B Preferred Unit pursuant to Section 7.02(d) prior to such time.

“Class B-2 Preferred Capital Value” means $2,000,000.

“Class B-2 Preferred Return” means, with respect to the Class B-2 Preferred Units, an
amount equal to a compounded annual rate of return of six percent (6%) on the Class B-2
Preferred Unreturned Capital Value with respect to such Class B-2 Preferred Units, calculated
from the date on which the related Capital Contribution is made.

“Class B-2 Preferred Units” means the Units having the privileges, preference, duties,
liabilities, obligations and rights specified with respect to “Class B-2 Preferred Units” in this
Agreement.

“Class B-2 Preferred Unreturned Capital Value” means, for any Class B-2 Preferred
Unit at any time, the amount of the Class B-2 Preferred Capital Value for such Class B-2
Preferred Unit, reduced by the aggregate amount of all Distributions made by the Company in
respect of such Class B-2 Preferred Unit pursuant to Section 7.02(f) prior to such time.

“Class C Preferred Capital Value” means $59,040,000.

“Class C Preferred Return” means, with respect to the Class C Preferred Units, an
amount equal to a compounded annual rate of return of eight percent (8%) on the Class C
Preferred Unreturned Capital Value with respect to such Class C Preferred Units, calculated from
the date on which the related Capital Contribution is made. For purposes of the calculation of
the Class C Preferred Return, the reduction in the Class C Preferred Unreturned Capital Value
pursuant to Section 7.5(d) of the Purchase Agreement shall be deemed to occur on the date of the
contribution, such that there would be no preferred return ab initio with respect to such reduced
Class C Preferred Unreturned Capital Value.

“Class C Preferred Units” means the Units having the privileges, preference, duties,
liabilities, obligations and rights specified with respect to “Class C Preferred Units” in this
Agreement.

“Class C Preferred Unreturned Capital Value” means, for any Class C Preferred Unit
at any time, the amount of the Class C Preferred Capital Value for such Class C Preferred Unit,
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reduced by (x) the aggregate amount of all Distributions made by the Company in respect of
such Class C Preferred Unit pursuant to Section 7.02(h) prior to such time and (y) reductions
pursuant to Section 7.5(d) of the Purchase Agreement.

“Code” means the Internal Revenue Code of 1986, as amended.

“Common Units” means the Units having the privileges, preference, duties, liabilities,
obligations and rights specified with respect to “Common Units” in this Agreement.

“Company” has the meaning set forth in the Preamble.

“Company Class A Redemption” has the meaning set forth in Section 9.05(a)(i).

“Company Class A Redemption Notice” has the meaning set forth in Section 9.05(b).

“Company Class C Redemption Notice” has the meaning set forth in Section 9.06(b).

“Company Minimum Gain” means “partnership minimum gain” as defined in Section
1.704-2(b)(2) of the Treasury Regulations, substituting the term “Company” for the term
“partnership” as the context requires.

“Company Subsidiary” means a Subsidiary of the Company.

“Confidential Information” has the meaning set forth in Section 10.01(a).

“Covered Person” has the meaning set forth in Section 13.01(a).

“Covered Transaction” has the meaning set forth in Section 9.09.

“Delaware Act” means the Delaware Limited Liability Company Act, Title 6, Chapter
18, §§ 18-101, et seq, and any successor statute, as it may be amended from time to time.

“Dissolution Event” has the meaning set forth in Section 12.01.

“Distributable Cash” means, as of any date, the excess of (a) the cash, cash equivalent
items, marketable securities and money market investments held by the Company over (b) the
sum of the amount of such items as the Manager reasonably determines to be necessary for (i)
the payment of the Company’s then due or accrued expenses, liabilities and other obligations and
(ii) the establishment of appropriate reserves for expenses, liabilities and obligations.

“Distribution” means a distribution made by the Company to a Member, whether in
cash, property or securities of the Company and whether by liquidating distribution or otherwise;
provided, that none of the following shall be a Distribution: (a) any redemption or purchase by
the Company or any Member of any Units or Unit Equivalents; (b) any recapitalization or
exchange of securities of the Company; (c) any subdivision (by a split of Units or otherwise) or
any combination (by a reverse split of Units or otherwise) of any outstanding Units; or (d) any
fees or remuneration paid to any Member in such Member’s capacity as a Service Provider or
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Manager for the Company or a Company Subsidiary. “Distribute” when used as a verb and
“Distributable” when used as an adjective shall each have a correlative meaning.

“Drag-along Member” has the meaning set forth in Section 9.03(a).

“Drag-along Notice” has the meaning set forth in Section 9.03(b).

“Drag-along Sale” has the meaning set forth in Section 9.03(a).

“Dragging Member” has the meaning set forth in Section 9.03(a).

“Electronic Transmission” means any form of communication not directly involving the
physical transmission of paper that creates a record that may be retained, retrieved and reviewed
by a recipient thereof and that may be directly reproduced in paper form by such a recipient
through an automated process.

“Estimated Tax Amount” of a Member for a Fiscal Year means the Member’s Tax
Amount for such Fiscal Year as estimated in good faith from time to time by the Manager. In
making such estimate, the Manager shall take into account amounts shown on Internal Revenue
Service Form 1065 filed by the Company and similar state or local forms filed by the Company
for the preceding taxable year and such other adjustments as in the reasonable business judgment
of the Manager are necessary or appropriate to reflect the estimated operations of the Company
for the Fiscal Year.

“Excess Amount” has the meaning set forth in Section 7.04(b).

“Excess Net Losses” has the meaning set forth in Section 6.02(i).

“Exercise Period” has the meaning set forth in Section 9.08(c).

“Exercising Member” means each Pre-emptive Member exercising its rights to purchase
its Pre-emptive Pro Rata Portion of the New Securities in full.

“Fair Market Value” of any asset as of any date means (a) the purchase price that a
willing buyer having all relevant knowledge would pay a willing seller for such asset in an arm’s
length transaction, as determined in good faith by the Manager based on such factors as the
Manager, in the exercise of its reasonable business judgment, considers relevant and (b) for
purposes of Section 9.04 only, if the Service Provider disagrees with the Manager’s
determination of Fair Market Value, the purchase price of the Incentive Units of such date as
determined in good faith by an independent investment banking, accounting or valuation firm
(paid for one-half by the Company and one-half by the Service Provider) chosen by the Manager
that is reasonably acceptable to the Service Provider.

“Family Members” has the meaning set forth in Section 9.02(a).

“Fiscal Year” means the calendar year, unless otherwise determined by the Manager.

“Forfeiture Allocations” has the meaning set forth in Section 6.02(h).
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“Fully Diluted Basis” means, as of any date of determination, (a) with respect to all the
Units, all issued and outstanding Units of the Company and all Units issuable upon the exercise
of any outstanding Unit Equivalents as of such date, whether or not such Unit Equivalent is at the
time exercisable, or (b) with respect to any specified type, class or series of Units, all issued and
outstanding Units designated as such type, class or series and all such designated Units issuable
upon the exercise of any outstanding Unit Equivalents as of such date, whether or not such Unit
Equivalent is at the time exercisable.

“GAAP” means United States generally accepted accounting principles consistently
applied from period to period and throughout any period.

“Governmental Authority” means any federal, state, local or foreign government or
political subdivision thereof, or any agency or instrumentality of such government or political
subdivision, or any self-regulated organization or other non-governmental regulatory authority or
quasi-governmental authority (to the extent that the rules, regulations or orders of such
organization or authority have the force of law), or any arbitrator, court or tribunal of competent
jurisdiction.

“Imputed Underpayment Amount” has the meaning set forth in Section 7.05(d).

“Incentive Plan” has the meaning set forth in Section 3.04(c).

“Incentive Units” means the Units having the privileges, preference, duties, liabilities,
obligations and rights specified with respect to “Incentive Units” in this Agreement and includes
both Restricted Incentive Units and Unrestricted Incentive Units.

“Initial Member” has the meaning set forth in the definition of the term Member.

“Initial Public Offering” has the meaning set forth in Section 14.17(a).

“IPO Entity” has the meaning set forth in Section 14.17(a).

“Issuance Notice” has the meaning set forth in Section 9.08(b).

“Joinder Agreement” means the joinder agreement in form and substance attached
hereto as Exhibit A.

“Liquidator” has the meaning set forth in Section 12.03(a).

“Losses” has the meaning set forth in Section 13.03(a).

“Manager” has the meaning set forth in Section 8.01(b).

“Member” means (a) each Person who has executed this Agreement or a counterpart
thereof (each, an “Initial Member”); and (b) and each Person who is hereafter admitted as a
Member in accordance with the terms of this Agreement and the Delaware Act, in each case so
long as such Person is shown on the Company’s books and records as the owner of one or more
Units. The Members shall constitute the “members” (as that term is defined in the Delaware Act)
of the Company.
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“Member Class A Redemption” has the meaning set forth in Section 9.05(a)(ii).

“Member Class A Redemption Notice” has the meaning set forth in Section 9.05(c).

“Member Nonrecourse Debt” means “partner nonrecourse debt” as defined in Treasury
Regulations Section 1.704-2(b)(4), substituting the term “Company” for the term “partnership”
and the term “Member” for the term “partner” as the context requires.

“Member Nonrecourse Debt Minimum Gain” means an amount, with respect to each
Member Nonrecourse Debt, equal to the Company Minimum Gain that would result if the
Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance
with Treasury Regulations Section 1.704-2(i)(3).

“Member Nonrecourse Deduction” means “partner nonrecourse deduction” as defined
in Treasury Regulations Section 1.704-2(i), substituting the term “Member” for the term
“partner” as the context requires.

“Members Schedule” has the meaning set forth in Section 3.01.

“Membership Interest” means an interest in the Company owned by a Member,
including such Member’s right (based on the type and class of Unit or Units held by such
Member), as applicable, (a) to a Distributive share of Net Income, Net Losses and other items of
income, gain, loss and deduction of the Company; (b) to a Distributive share of the assets of the
Company; (c) to vote on, consent to or otherwise participate in any decision of the Members as
provided in this Agreement; and (d) to any and all other benefits to which such Member may be
entitled as provided in this Agreement or the Delaware Act.

“Misallocated Item” has the meaning set forth in Section 6.05.

“Net Income” and “Net Loss” mean, for each Fiscal Year or other period specified in
this Agreement, an amount equal to the Company’s taxable income or taxable loss, or particular
items thereof, determined in accordance with Code Section 703(a) (where, for this purpose, all
items of income, gain, loss or deduction required to be stated separately pursuant to Code
Section 703(a)(1) shall be included in taxable income or taxable loss), but with the following
adjustments:

(a) any income realized by the Company that is exempt from federal income taxation,
as described in Code Section 705(a)(1)(B), shall be added to such taxable income or taxable loss,
notwithstanding that such income is not includable in gross income;

(b) any expenditures of the Company described in Code Section 705(a)(2)(B),
including any items treated under Treasury Regulations Section 1.704-1(b)(2)(iv)(i) as items
described in Code Section 705(a)(2)(B), shall be subtracted from such taxable income or taxable
loss, notwithstanding that such expenditures are not deductible for federal income tax purposes;

(c) any gain or loss resulting from any disposition of Company property with respect
to which gain or loss is recognized for federal income tax purposes shall be computed by
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reference to the Book Value of the property so disposed, notwithstanding that the adjusted tax
basis of such property differs from its Book Value;

(d) any items of depreciation, amortization and other cost recovery deductions with
respect to Company property having a Book Value that differs from its adjusted tax basis shall be
computed by reference to the property’s Book Value (as adjusted for Book Depreciation) in
accordance with Treasury Regulations Section 1.704-1(b)(2)(iv)(g);

(e) if the Book Value of any Company property is adjusted as provided in the
definition of Book Value, then the amount of such adjustment shall be treated as an item of gain
or loss and included in the computation of such taxable income or taxable loss; and

(f) to the extent an adjustment to the adjusted tax basis of any Company property
pursuant to Code Sections 732(d), 734(b) or 743(b) is required, pursuant to Treasury Regulations
Section 1.704-1(b)(2)(iv)(m), to be taken into account in determining Capital Accounts, the
amount of such adjustment to the Capital Accounts shall be treated as an item of gain (if the
adjustment increases the basis of the asset) or loss (if the adjustment decreases such basis).

“New Interests” has the meaning set forth in Section 3.05.

“New Partnership Audit Rules” shall mean, as enacted pursuant to the Bipartisan
Budget Act of 2015, Sections 6221 through 6241 of the Code, including any amendments thereto
or other Code provisions with respect to the same subject matter as Sections 6221 through 6241
of the Code, and any regulations promulgated or proposed under any such Sections and any
administrative guidance with respect thereto.

“New Securities” means Units or Unit Equivalents; provided, that the term “New
Securities” shall not include any Units or Unit Equivalents issued by the Company in connection
with: (A) a grant to any existing or prospective Service Providers other than any Service
Provider who is an affiliate of the Manager; (B) any acquisition by the Company or any
Company Subsidiary of any equity interests, assets, properties or business of any Person other
than from an affiliate of the Manager; (C) any transaction or series of related transactions
involving a Change of Control; (D) any Public Offering; (E) any subdivision of Units (by a split
of Units or otherwise), payment of Distributions or any similar recapitalization; (F) any issuance
of Units or Unit Equivalents to lenders or other institutional investors (excluding the Members)
in any arm’s length transaction in which such lenders or investors provide debt financing to the
Company or any Company Subsidiary; or (G) a joint venture, strategic alliance or other
commercial relationship with any Person (including Persons that are customers, suppliers and
strategic partners of the Company or any Company Subsidiary but not including any affiliate of
the Manager) relating to the operation of the Company’s or any Company Subsidiary’s business
and not for the primary purpose of raising equity capital.

“Nonrecourse Deductions” has the meaning set forth in Treasury Regulations Section
1.704-2(b)(1).

“Nonrecourse Liability” has the meaning set forth in Treasury Regulations Section
1.704-2(b)(3).
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“Officers” has the meaning set forth in Section 8.02. “Permitted Transfer” means a
Transfer of Common Units carried out pursuant to Section 9.02.

“Permitted Transferee” means a recipient of a Permitted Transfer.

“Person” means an individual, corporation, partnership, joint venture, limited liability
company, Governmental Authority, unincorporated organization, trust, association or other
entity.

“PGS” means Principal Growth Strategies LLC, a Delaware limited liability company,
and any Transferee thereof.

“PGS Redemption Notice” has the meaning set forth in Section 9.06(c).

“PGS Value” means investments held by the Company in Platinum Partners Credit
Opportunities Master Fund LP, a Delaware limited partnership, Platinum Partners Value
Arbitrage Fund L.P., an exempted limited partnership under the laws of the Cayman Islands,
their respective shareholders or any of their respective Affiliates, with an approximate aggregate
value equal to $35,400,000 of all amounts payable thereunder (including principal and interest),
including equity in Yellow River (Cayman) Ltd. The value attributable to PGS Value in
connection with Section 9.06 shall be (x) with respect to debt instruments, face value (including
principal and interest) and (y) with respect to limited partnership interests, the capital account
value as carried on the books of the applicable partnership.

“Pre-emptive Member” means the holders of Class A Preferred Units.

“Pre-emptive Pro Rata Portion” means a pro rata portion determined by dividing (i) the
Class A Preferred Unreturned Capital Value of the applicable Member by (ii) the Preferred
Unreturned Capital Value.

“Preferred Units” means the Class A Preferred Units, the Class B Preferred Units and
the Class C Preferred Units.

“Preferred Unreturned Capital Value” means, as of the date of determination, the sum
of the Class A Preferred Unreturned Capital Value, Class B-1 Preferred Unreturned Capital
Value, Class B-2 Preferred Unreturned Capital Value and Class C Preferred Unreturned Capital
Value.

“Profits Interest” has the meaning set forth in Section 3.04(f).

“Profits Interest Hurdle” means an amount set forth in each Award Agreement
reflecting the P Series Liquidation Value (or a multiple thereof) of the relevant P Series Incentive
Units at the time the Units are issued as determined by the Manager.

“Prospective Purchaser” has the meaning set forth in Section 9.08(b).

“P Series” has the meaning set forth in Section 3.04(b).
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“P Series Liquidation Value” means, as of the date of determination and with respect to
the relevant new P Series Incentive Units to be issued, the aggregate amount that would be
Distributed to the Members pursuant to Section 7.02, if, immediately prior to the issuance of the
relevant new P Series Incentive Units, the Company sold all of its assets for Fair Market Value
and immediately liquidated, the Company’s debts and liabilities were satisfied and the proceeds
of the liquidation were Distributed pursuant to Section 12.03(c).

“Public Offering” means any underwritten public offering pursuant to a registration
statement filed in accordance with the Securities Act.

“Purchase Agreement” means that certain Purchase Agreement dated as of the date
hereof, 2016 by and between the Company and PGS.

“Purchase Notice” has the meaning set forth in Section 9.04(b)(i).

“Purchased Units” has the meaning set forth in Section 9.04(b)(i).

“Qualified Public Offering” means the sale, in a firm commitment underwritten public
offering led by a nationally recognized underwriting firm pursuant to an effective registration
statement under the Securities Act, of Units (or common stock of the Company or an IPO Entity)
having an aggregate offering value (net of underwriters’ discounts and selling commissions) of at
least $75,00000, following which at least 20% of the total Units (or common stock of the
Company or an IPO Entity) on a Fully Diluted Basis shall have been sold to the public and shall
be listed on any national securities exchange or quoted on the NASDAQ Stock Market System.

“Qualifying Incentive Units” has the meaning set forth in Section 7.03.

“Quarterly Estimated Tax Amount” of a Member for any calendar quarter of a Fiscal
Year means the excess, if any of (a) the product of (i) a quarter (¼) in the case of the first
calendar quarter of the Fiscal Year, half (½) in the case of the second calendar quarter of the
Fiscal Year, three-quarters (¾) in the case of the third calendar quarter of the Fiscal Year, and
one (1) in the case of the fourth calendar quarter of the Fiscal Year and (ii) the Member’s
Estimated Tax Amount for such Fiscal Year over (b) all Distributions previously made during
such Fiscal Year to such Member.

“Regulatory Allocations” has the meaning set forth in Section 6.02(g).

“Representative” means, with respect to any Person, any and all directors, officers,
employees, consultants, financial advisors, counsel, accountants and other agents of such Person.

“Restricted Incentive Units” has the meaning set forth in Section 3.04(d)(i).

“Securities Act” means the Securities Act of 1933, as amended, or any successor federal
statute, and the rules and regulations thereunder, which shall be in effect at the time.

“Service Providers” has the meaning set forth in Section 3.04(a).

“Shortfall Amount” has the meaning set forth in Section 7.04(b).
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“Subsidiary” means, with respect to any Person, any other Person of which a majority of
the outstanding shares or other equity interests are owned, directly or indirectly, by the first
Person.

“Tax Advance” has the meaning set forth in Section 7.04(a).

“Tax Amount” of a Member for a Fiscal Year means the product of (a) the Tax Rate for
such Fiscal Year and (b) the Adjusted Taxable Income of the Member for such Fiscal Year with
respect to its Units.

“Tax Matters Member” means the “tax matters partner” (within the meaning of Section
6231(a)(7) of the Code as in effect prior to the enactment of the Bipartisan Budget Act of 2015)
for periods prior to the effectiveness with respect to the LLC of the New Partnership Audit Rules
and thereafter the “partnership representative” as such term is defined in Section 6223(a) of the
Code.

“Tax Rate” means the highest marginal blended federal, state and local tax rate
applicable to ordinary income, qualified dividend income or capital gains, as appropriate, for
such period applicable to any of the Members (or its direct or indirect owners), taking into
account for federal income tax purposes, the deductibility of state and local taxes and any
applicable limitations on such deductions, and taking into account any tax imposed by Section
1301 or 1411 of the Code, which rate shall be determined by the Manager; provided, however,
the same Tax Rate (as determined by the Manager) shall be applied with respect to each
Member.

“Taxing Authority” has the meaning set forth in Section 7.05(b).

“Third Party Purchaser” means any Person who, immediately prior to the contemplated
transaction, (a) does not directly or indirectly own or have the right to acquire any outstanding
Preferred Units or Common Units (or applicable Unit Equivalents), (b) is not a Permitted
Transferee of any Person who directly or indirectly owns or has the right to acquire any Preferred
Units or Common Units (or applicable Unit Equivalents) or (c) is not an Affiliate of the
Company or of any Member, Manager or Officer.

“Transfer” means to, directly or indirectly, sell, transfer, assign, pledge, encumber,
hypothecate or similarly dispose of, either voluntarily or involuntarily, by operation of law or
otherwise, or to enter into any contract, option or other arrangement or understanding with
respect to the sale, transfer, assignment, pledge, encumbrance, hypothecation or similar
disposition of, any Units owned by a Person or any interest (including a beneficial interest) in
any Units or Unit Equivalents owned by a Person. “Transfer” when used as a noun shall have a
correlative meaning. “Transferor” and “Transferee” mean a Person who makes or receives a
Transfer, respectively.

“Treasury Regulations” means the final or temporary regulations issued by the United
States Department of Treasury pursuant to its authority under the Code, and any successor
regulations.

“Unallocated Item” has the meaning set forth in Section 6.05.
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“Unit” means a unit representing a fractional part of the Membership Interests of the
Members and shall include all types and classes of Units, including but not limited to the
Preferred Units, the Common Units and any other units hereinafter issued by the Company;
provided, that any type or class of Unit shall have the privileges, preference, duties, liabilities,
obligations and rights set forth in this Agreement and the Membership Interests represented by
such type or class or series of Unit shall be determined in accordance with such privileges,
preference, duties, liabilities, obligations and rights.

“Unit Equivalents” means any security or obligation that is by its terms, directly or
indirectly, convertible into, or exchangeable or exercisable for Units, and any option, warrant or
other right to subscribe for, purchase or acquire Units.

“Unrestricted Incentive Units” has the meaning set forth in Section 3.04(d)(ii).

“Voting Members” has the meaning set forth in Section 4.07(b).

“Voting Units” has the meaning set forth in Section 4.07(a).

“Withholding Advances” has the meaning set forth in Section 7.05(b).

Section 1.02 Interpretation. For purposes of this Agreement, (a) the words “include,”
“includes” and “including” shall be deemed to be followed by the words “without limitation”; (b)
the word “or” is not exclusive; and (c) the words “herein,” “hereof,” “hereby,” “hereto” and
“hereunder” refer to this Agreement as a whole. The definitions given for any defined terms in
this Agreement shall apply equally to both the singular and plural forms of the terms defined.
Whenever the context may require, any pronoun shall include the corresponding masculine,
feminine and neuter forms. Unless the context otherwise requires, references herein: (x) to
Articles, Sections, and Exhibits mean the Articles and Sections of, and Exhibits attached to, this
Agreement; (y) to an agreement, instrument or other document means such agreement,
instrument or other document as amended, supplemented and modified from time to time to the
extent permitted by the provisions thereof and (z) to a statute means such statute as amended
from time to time and includes any successor legislation thereto and any regulations promulgated
thereunder. This Agreement shall be construed without regard to any presumption or rule
requiring construction or interpretation against the party drafting an instrument or causing any
instrument to be drafted. The Exhibits referred to herein shall be construed with, and as an
integral part of, this Agreement to the same extent as if they were set forth verbatim herein.

ARTICLE II
ORGANIZATION

Section 2.01 Formation.

(a) The Company was formed on May 31, 2016, pursuant to the provisions of the
Delaware Act, upon the filing of the Certificate of Formation with the Secretary of State of the
State of Delaware.

(b) This Agreement shall constitute the “limited liability company agreement” (as
that term is used in the Delaware Act) of the Company. The rights, powers, duties, obligations
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and liabilities of the Members shall be determined pursuant to the Delaware Act and this
Agreement. To the extent that the rights, powers, duties, obligations and liabilities of any
Member are different by reason of any provision of this Agreement than they would be under the
Delaware Act in the absence of such provision, this Agreement shall, to the extent permitted by
the Delaware Act, control.

Section 2.02 Name. The name of the Company is “AGH Parent LLC” or such other
name or names as the Manager may from time to time designate; provided, that the name shall
always contain the words “Limited Liability Company” or the abbreviation “L.L.C.” or the
designation “LLC.” The Manager shall give prompt notice to each of the Members of any
change to the name of the Company.

Section 2.03 Principal Office. The principal office of the Company shall be at such

place as may from time to time be determined by the Manager.

Section 2.04 Registered Office; Registered Agent.

(a) The registered office of the Company shall be the office of the initial registered
agent named in the Certificate of Formation or such other office (which need not be a place of
business of the Company) as the Manager may designate from time to time in the manner
provided by the Delaware Act and Applicable Law.

(b) The registered agent for service of process on the Company in the State of
Delaware shall be the initial registered agent named in the Certificate of Formation or such other
Person or Persons as the Manager may designate from time to time in the manner provided by
the Delaware Act and Applicable Law.

Section 2.05 Purpose; Powers.

(a) The purpose of the Company is to engage in any lawful act or activity for which
limited liability companies may be formed under the Delaware Act and to engage in any and all
activities necessary or incidental thereto.

(b) The Company shall have all the powers necessary or convenient to carry out the
purposes for which it is formed, including the powers granted by the Delaware Act.

Section 2.06 Term. The term of the Company commenced on the date the Certificate of
Formation was filed with the Secretary of State of the State of Delaware and shall continue in
existence perpetually until the Company is dissolved in accordance with the provisions of this
Agreement.

Section 2.07 No State-Law Partnership. The Members intend that the Company shall
be treated as a partnership for federal and, if applicable, state and local income tax purposes, and,
to the extent permissible, the Company shall elect to be treated as a partnership for such
purposes. The Company and each Member shall file all tax returns and shall otherwise take all
tax and financial reporting positions in a manner consistent with such treatment and no Member
shall take any action inconsistent with such treatment. The Members intend that the Company
shall not be a partnership (including, without limitation, a limited partnership) or joint venture,
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and that no Member, Manager or Officer of the Company shall be a partner or joint venturer of
any other Member, Manager or Officer of the Company, for any purposes other than as set forth
in the first sentence of this Section 2.07.

ARTICLE III
UNITS

Section 3.01 Units Generally. The Membership Interests of the Members shall be
represented by issued and outstanding Units, which may be divided into one or more types,
classes or series. Each type, class or series of Units shall have the privileges, preference, duties,
liabilities, obligations and rights, including voting rights, if any, set forth in this Agreement with
respect to such type, class or series. The Manager shall maintain a schedule of all Members,
their respective mailing addresses and the amount and series of Units held by them (the
“Members Schedule”), and shall update the Members Schedule upon the issuance or Transfer of
any Units to any new or existing Member in accordance with this Agreement and as may be
required pursuant to Section 7.5(c) of the Purchase Agreement. The Members Schedule shall be
kept confidential but shall be available for review at the Company to all Members upon written
request by any such Member.

Section 3.02 Authorization and Issuance of Preferred Units. The Company is
hereby authorized to issue a class of Units designated as Preferred Units. As of the date hereof,
there are four (4) classes of Preferred Units: Class A Preferred Units, Class B-1 Preferred Units,
Class B-2 Preferred Units and Class C Preferred Units. As of the date hereof, 350,000 Class A
Preferred Units are issued and outstanding, 220,000 Class B-1 Preferred Units are issued and
outstanding, 3,438 Class B-2 Preferred Units, and 590,400 Class C Preferred Units are issued
and outstanding.

Section 3.03 Authorization and Issuance of Common Units. The Company is hereby
authorized to issue a class of Units designated as Common Units. As of the date hereof, 5,730
Common Units are issued and outstanding.

Section 3.04 Incentive Units.

(a) Subject to Section 3.03 and upon the terms and conditions set forth in any
applicable Award Agreements or employment agreements approved by the Manager, the
Company may issue Incentive Units up to 10% of the total number of issued and outstanding
Units on a Fully Diluted Basis to any Manager, Officer, employee, consultant, independent
contractor, advisor or other service provider of the Company or any Company Subsidiary
(collectively, “Service Providers”, and each a “Service Provider”).

(b) Subject to Section 3.03 and upon the terms and conditions set forth in any
applicable Award Agreements or employment agreements approved by the Manager, the
Company may issue a profits interest series of Incentive Units to any Service Provider (each a “P
Series” Incentive Units, to be consecutively designated as “Series P-1,” “Series P-2,” etc.).

(c) The Manager is hereby authorized and directed to adopt a written plan pursuant to
which P Series Incentive Units may be granted, each of which shall be granted in compliance
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with Rule 701 of the Securities Act or another applicable exemption (such plan as in effect from
time to time, the “Incentive Plan”). In connection with the adoption of the Incentive Plan and
issuance of Incentive Units, the Manager is hereby authorized to negotiate and enter into award
agreements with any Service Provider to whom it grants Incentive Units (such agreements,
“Award Agreements”). Each Award Agreement shall include such terms, conditions, rights and
obligations as may be determined by the Manager, in its sole discretion, consistent with the terms
herein. As of the date hereof, 12,062 Incentive Units are issued and outstanding.

(d) The Manager shall establish such vesting criteria for the Incentive Units as it
determines in its discretion and shall include such vesting criteria in the Incentive Plan and/or the
applicable Award Agreement for any grant of Incentive Units. As used in this Agreement:

(i) any Incentive Units that have not vested pursuant to the terms of the
Incentive Plan and any associated Award Agreement are referred to as “Restricted Incentive
Units”; and

(ii) any Incentive Units that have vested pursuant to the terms of the Incentive
Plan and any associated Award Agreement are referred to as “Unrestricted Incentive Units.”

(e) Immediately prior to each issuance of each P Series Incentive Unit following the
initial issuance described in the second sentence of Section 3.04(c), the Manager shall determine
in good faith the P Series Liquidation Value. In each Award Agreement that the Company enters
into with a Service Provider for the issuance of each new P Series Incentive Units, the Manager
shall include an appropriate Profits Interest Hurdle for such Incentive Units on the basis of the P
Series Liquidation Value (or a multiple thereof) immediately prior to the issuance of such
Incentive Units as determined by the Manager.

(f) The Company and each Member hereby acknowledge and agree that all P Series
Incentive Units constitute a “profits interest” in the Company within the meaning of Rev. Proc.
93-27 (a “Profits Interest”), and that any and all P Series Incentive Units received by any
Service Provider are received in exchange for the provision of services to or for the benefit of the
Company or Company Subsidiary in a Service Provider capacity or in anticipation of becoming a
Service Provider. The Company and any Member which receives P Series Incentive Units hereby
agree to comply with the provisions of Rev. Proc. 2001-43, and neither the Company nor any
Member who receives any P Series Incentive Units shall perform any act or take any position
inconsistent with the application of Rev. Proc. 2001-43 or any future Internal Revenue Service
guidance or other Governmental Authority that supplements or supersedes the foregoing
Revenue Procedures.

(g) Incentive Units granted to a Service Provider shall receive the following tax
treatment:

(i) each Member that receives Incentive Units must make a timely and
effective election under Code Section 83(b) with respect to such Incentive Units received by
such Member and shall promptly provide a copy of any such election which is made to the
Company. Except as otherwise determined by the Manager, both the Company and all Members
shall (A) treat such Incentive Units as outstanding for tax purposes, (B) treat such Member as a
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partner for tax purposes with respect to such Incentive Units and (C) file all tax returns and
reports consistently with the foregoing. Neither the Company nor any of its Members shall
deduct any amount (as wages, compensation or otherwise) with respect to the receipt of such P
Series Incentive Units (whether or not vested) for federal income tax purposes; and

(ii) in accordance with the finally promulgated successor rules to Proposed
Treasury Regulations Section 1.83-3(l) and IRS Notice 2005-43, each Member, by executing this
Agreement, authorizes and directs the Company to elect a safe harbor under which the fair
market value of any P Series Incentive Units issued after the effective date of such Proposed
Treasury Regulations (or other guidance) will be treated as equal to the liquidation value (within
the meaning of the Proposed Treasury Regulations or successor rules) of the P Series Incentive
Units as of the date of issuance of such P Series Incentive Units. In the event that the Company
makes a safe harbor election as described in the preceding sentence, each Member hereby agrees
to comply with all safe harbor requirements with respect to Transfers of Units while the safe
harbor election remains effective.

(h) For the avoidance of any doubt, all Incentive Units, including Unrestricted
Incentive Units, shall be subject to Section 9.03.

Section 3.05 Other Issuances. In addition to Preferred Units, Common Units and
Incentive Units, the Company is hereby authorized, to authorize and issue or sell to any Person
any of the following (collectively, “New Interests”): (i) any new type, class or series of Units
not otherwise described in this Agreement, which Units may be designated as classes or series of
the Preferred Units, Common Units or Incentive Units but having different rights; and (ii) Unit
Equivalents. The Manager is hereby authorized, subject to Section 14.09, to amend this
Agreement to reflect such issuance and to fix the relative privileges, preference, duties,
liabilities, obligations and rights of any such New Interests, including the number of such New
Interests to be issued, the preference (with respect to Distributions, in liquidation or otherwise)
over any other Units and any contributions required in connection therewith.

Section 3.06 Certification of Units.

(a) The Manager in its sole discretion may, but shall not be required to, issue
certificates to the Members representing the Units held by such Member.

(b) In the event that the Manager shall issue certificates representing Units in
accordance with Section 3.06(a), then in addition to any other legend required by Applicable
Law, all certificates representing issued and outstanding Units shall bear a legend substantially in
the following form:

THE UNITS REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO A LIMITED
LIABILITY COMPANY AGREEMENT AMONG THE COMPANY AND ITS MEMBERS, A
COPY OF WHICH IS ON FILE AT THE PRINCIPAL EXECUTIVE OFFICE OF THE
COMPANY. NO TRANSFER, SALE, ASSIGNMENT, PLEDGE, HYPOTHECATION OR
OTHER DISPOSITION OF THE UNITS REPRESENTED BY THIS CERTIFICATE MAY BE
MADE EXCEPT IN ACCORDANCE WITH THE PROVISIONS OF SUCH LIMITED
LIABILITY COMPANY AGREEMENT.
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THE UNITS REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN REGISTERED
UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR UNDER ANY OTHER
APPLICABLE SECURITIES LAWS AND MAY NOT BE TRANSFERRED, SOLD,
ASSIGNED, PLEDGED, HYPOTHECATED OR OTHERWISE DISPOSED EXCEPT (A)
PURSUANT TO A REGISTRATION STATEMENT EFFECTIVE UNDER SUCH ACT AND
LAWS, OR (B) PURSUANT TO AN EXEMPTION FROM REGISTRATION THEREUNDER.

ARTICLE IV
MEMBERS

Section 4.01 Admission of New Members.

(a) New Members may be admitted by the Manager from time to time (i) in
connection with an issuance of Units by the Company, and (ii) in connection with a Transfer of
Units, subject to compliance with the provisions of Article IX, and in either case, following
compliance with the provisions of Section 4.01(b).

(b) In order for any Person not already a Member of the Company to be admitted as a
Member, whether pursuant to an issuance or Transfer of Units, such Person shall have executed
and delivered to the Company a written undertaking substantially in the form of the Joinder
Agreement. Upon the amendment of the Members Schedule by the Manager and the satisfaction
of any other applicable conditions, including, if a condition, the receipt by the Company of
payment for the issuance of the applicable Units, such Person shall be admitted as a Member and
deemed listed as such on the books and records of the Company and thereupon shall be issued
his, her or its Units. The Manager shall also adjust the Capital Accounts of the Members as
necessary in accordance with Section 5.03.

Section 4.02 Representations and Warranties of Members. By execution and
delivery of this Agreement or a Joinder Agreement, as applicable, each of the Members, whether
admitted as of the date hereof or pursuant to Section 4.01, represents and warrants to the
Company and acknowledges that:

(a) The Units have not been registered under the Securities Act or the securities laws
of any other jurisdiction, are issued in reliance upon federal and state exemptions for transactions
not involving a public offering and cannot be disposed of unless (i) they are subsequently
registered or exempted from registration under the Securities Act and (ii) the provisions of this
Agreement have been complied with;

(b) Such Member is an “accredited investor” within the meaning of Rule 501
promulgated under the Securities Act, as amended by Section 413(a) of the Dodd-Frank Wall
Street Reform and Consumer Protection Act, and agrees that it will not take any action that
would have an adverse effect on the availability of the exemption from registration provided by
Rule 501 promulgated under the Securities Act with respect to the offer and sale of the Units;

(c) Such Member’s Units are being acquired for its own account solely for
investment and not with a view to resale or distribution thereof;
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(d) The determination of such Member to acquire Units has been made by such
Member independent of any other Member and independent of any statements or opinions as to
the advisability of such purchase or as to the business, operations, assets, liabilities, results of
operations, financial condition and prospects of the Company and the Company Subsidiaries that
may have been made or given by any other Member or by any agent or employee of any other
Member;

(e) Such Member has such knowledge and experience in financial and business
matters and is capable of evaluating the merits and risks of an investment in the Company and
making an informed decision with respect thereto;

(f) Such Member is able to bear the economic and financial risk of an investment in
the Company for an indefinite period of time;

(g) The execution, delivery and performance of this Agreement have been duly
authorized by such Member and do not require such Member to obtain any consent or approval
that has not been obtained and do not contravene or result in a default in any material respect
under any provision of any law or regulation applicable to such Member or other governing
documents or any agreement or instrument to which such Member is a party or by which such
Member is bound;

(h) This Agreement is valid, binding and enforceable against such Member in
accordance with its terms, except as may be limited by Bankruptcy, insolvency, reorganization,
moratorium, and other similar laws of general applicability relating to or affecting creditors’
rights or general equity principles (regardless of whether considered at law or in equity); and

(i) Neither the issuance of any Units to any Member nor any provision contained
herein will entitle the Member to remain in the employment of the Company or any Company
Subsidiary or affect the right of the Company or any Company Subsidiary to terminate the
Member’s employment at any time for any reason, other than as otherwise provided in such
Member’s employment agreement or other similar agreement with the Company or Company
Subsidiary, if applicable.

None of the foregoing shall replace, diminish or otherwise adversely affect any
Member’s representations and warranties made by it in the Purchase Agreement or any Award
Agreement, as applicable.

Section 4.03 No Personal Liability. Except as otherwise provided in the Delaware Act,
by Applicable Law or expressly in this Agreement, no Member will be obligated personally for
any debt, obligation or liability of the Company or of any Company Subsidiaries or other
Members, whether arising in contract, tort or otherwise, solely by reason of being a Member.

Section 4.04 No Withdrawal. A Member shall not cease to be a Member as a result of
the Bankruptcy of such Member or as a result of any other events specified in § 18-304 of the
Delaware Act. So long as a Member continues to hold any Units, such Member shall not have
the ability to withdraw or resign as a Member prior to the dissolution and winding up of the
Company and any such withdrawal or resignation or attempted withdrawal or resignation by a
Member prior to the dissolution or winding up of the Company shall be null and void. As soon
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as any Person who is a Member ceases to hold any Units, such Person shall no longer be a
Member.

Section 4.05 Death. The death of any Member shall not cause the dissolution of the
Company. In such event the Company and its business shall be continued by the remaining
Member or Members and the Units owned by the deceased Member shall automatically be
Transferred to such Member’s heirs; provided, that within a reasonable time after such Transfer,
the applicable heirs shall sign a written undertaking substantially in the form of the Joinder
Agreement.

Section 4.06 Voting. Except as otherwise provided by this Agreement (including
Section 14.09) or as otherwise required by the Delaware Act or Applicable Law, on all matters
on which all the Members are entitled to vote:

(a) each holder of a Class B Preferred Unit and Common Unit shall be entitled to one
vote per each Class B Preferred Unit and each Common Unit of which such Member is the
record owner and shall vote together as a single class; and

(b) the holders of Preferred Units (other than Class B Preferred Units) and Incentive
Units shall not be entitled to vote.

Section 4.07 Meetings.

(a) Voting Units. As used herein, the term “Voting Units” shall mean the Common
Units and the Class B Preferred Units.

(b) Calling the Meeting. Meetings of the Members may be called by the Manager.
Only Members who hold the relevant Voting Units (“Voting Members”) shall have the right to
attend meetings of the Members.

(c) Notice. Written notice stating the place, date and time of the meeting and, in the
case of a meeting of the Members not regularly scheduled, describing the purposes for which the
meeting is called, shall be delivered not fewer than one (1) day and not more than thirty (30)
days before the date of the meeting to each Voting Member, by or at the direction of the
Manager or the Member(s) calling the meeting, as the case may be. The Voting Members may
hold meetings at the Company’s principal office or at such other place as the Manager or the
Member(s) calling the meeting may designate in the notice for such meeting.

(d) Participation. Any Voting Member may participate in a meeting of the Voting
Members by means of conference telephone or other communications equipment by means of
which all Persons participating in the meeting can hear each other, and participation in a meeting
by such means shall constitute presence in person at such meeting.

(e) Vote by Proxy. On any matter that is to be voted on by Voting Members, a
Voting Member may vote in person or by proxy, and such proxy may be granted in writing, by
means of Electronic Transmission or as otherwise permitted by Applicable Law. Every proxy
shall be revocable in the discretion of the Voting Member executing it unless otherwise provided
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in such proxy; provided, that such right to revocation shall not invalidate or otherwise affect
actions taken under such proxy prior to such revocation.

(f) Conduct of Business. The business to be conducted at such meeting need not be
limited to the purpose described in the notice. Attendance of a Member at any meeting shall
constitute a waiver of notice of such meeting, except where a Member attends a meeting for the
express purpose of objecting to the transaction of any business on the ground that the meeting is
not lawfully called or convened.

Section 4.08 Quorum. A quorum of any meeting of the Voting Members shall require
the presence of the Members holding a majority of the Voting Units held by all Voting Members.
Subject to Section 4.09, no action at any meeting may be taken by the Members unless the
appropriate quorum is present. Subject to Section 4.09, no action may be taken by the Members
at any meeting at which a quorum is present without the affirmative vote of Members holding a
majority of the Voting Units held by all Voting Members.

Section 4.09 Action Without Meeting. Notwithstanding the provisions of Section
4.08, any matter that is to be voted on, consented to or approved by Voting Members may be
taken without a meeting, without prior notice and without a vote if consented to, in writing or by
Electronic Transmission, by a Member or Members holding not less than a majority of the
Voting Units held by all Voting Members. A record shall be maintained by the Manager of each
such action taken by written consent of a Member or Members.

Section 4.10 Power of Members. The Members shall have the power to exercise any
and all rights or powers granted to Members pursuant to the express terms of this Agreement and
the Delaware Act. Except as otherwise specifically provided by this Agreement or required by
the Delaware Act, no Member, in its capacity as a Member, shall have the power to act for or on
behalf of, or to bind, the Company.

Section 4.11 No Interest in Company Property. No real or personal property of the
Company shall be deemed to be owned by any Member individually, but shall be owned by, and
title shall be vested solely in, the Company. Without limiting the foregoing, each Member
hereby irrevocably waives during the term of the Company any right that such Member may
have to maintain any action for partition with respect to the property of the Company.

ARTICLE V
CAPITAL CONTRIBUTIONS; CAPITAL ACCOUNTS

Section 5.01 Initial Capital Accounts. Contemporaneously with the execution of this
Agreement, each Member shall have an initial Capital Account, be credited with an initial
Capital Contribution and shall own the number, type, series and class of Units, in each case, in
the amounts set forth opposite such Initial Member’s name on the Members Schedule as in effect
on the date hereof.
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Section 5.02 Additional Capital Contributions.

(a) No Member shall be required to make any additional Capital Contributions to the
Company. Any future Capital Contributions made by any Member shall only be made with the
consent of the Manager.

(b) No Member shall be required to lend any funds to the Company and no Member
shall have any personal liability for the payment or repayment of any Capital Contribution by or
to any other Member.

Section 5.03 Maintenance of Capital Accounts. The Company shall establish and
maintain for each Member a separate capital account (a “Capital Account”) on its books and
records in accordance with this Section 5.03. Each Capital Account shall be established and
maintained in accordance with the following provisions:

(a) Each Member’s Capital Account shall be increased by the amount of:

(i) such Member’s Capital Contributions, including such Member’s initial
Capital Contribution;

(ii) any Net Income or other item of income or gain allocated to such Member
pursuant to Article VI; and

(iii) any liabilities of the Company that are assumed by such Member or
secured by any property Distributed to such Member.

(b) Each Member’s Capital Account shall be decreased by:

(i) the cash amount or Book Value of any property Distributed to such
Member pursuant to Article VII and Section 12.03(c);

(ii) the amount of any Net Loss or other item of loss or deduction allocated to
such Member pursuant to Article VI; and

(iii) the amount of any liabilities of such Member assumed by the Company or
which are secured by any property contributed by such Member to the Company.

The foregoing provisions and the other provisions of this Agreement relating to the maintenance
of Capital Accounts are intended to comply with Treasury Regulations Section 1.704-1(b), and
shall be interpreted and applied in a manner consistent with such Treasury Regulations. In the
event the Manager shall determine that it is prudent to modify or adjust the manner in which the
Capital Accounts, or any debits or credits thereto (including debits or credits relating to liabilities
which are secured by contributed or distributed property or which are assumed by the Company
or any Members), are computed in order to comply with such Treasury Regulations, the Manager
may make such modification or adjustment, provided such modification or adjustment does not
affect the amounts distributable to any Member pursuant to this Agreement.
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Section 5.04 Succession Upon Transfer. In the event that any Units are Transferred in
accordance with the terms of this Agreement, the Transferee shall succeed to the Capital
Account of the Transferor to the extent it relates to the Transferred Units and, subject to Section
6.04, shall receive allocations and Distributions pursuant to Article VI, Article VII and Article
XII in respect of such Units.

Section 5.05 Negative Capital Accounts. In the event that any Member shall have a
deficit balance in his, her or its Capital Account, such Member shall have no obligation, during
the term of the Company or upon dissolution or liquidation thereof, to restore such negative
balance or make any Capital Contributions to the Company by reason thereof, except as may be
required by Applicable Law or in respect of any negative balance resulting from a withdrawal of
capital or dissolution in contravention of this Agreement.

Section 5.06 No Withdrawal. No Member shall be entitled to withdraw any part of his,
her or its Capital Account or to receive any Distribution from the Company, except as provided
in this Agreement. No Member shall receive any interest, salary or drawing with respect to its
Capital Contributions or its Capital Account, except as otherwise provided in this Agreement.
The Capital Accounts are maintained for the sole purpose of allocating items of income, gain,
loss and deduction among the Members and shall have no effect on the amount of any
Distributions to any Members, in liquidation or otherwise.

Section 5.07 Treatment of Loans From Members. Loans by any Member to the
Company shall not be considered Capital Contributions and shall not affect the maintenance of
such Member’s Capital Account, other than to the extent provided in Section 5.03(a)(iii), if
applicable.

Section 5.08 Modifications. The foregoing provisions and the other provisions of this
Agreement relating to the maintenance of Capital Accounts are intended to comply with Section
1.704-1(b) of the Treasury Regulations and shall be interpreted and applied in a manner
consistent with such Treasury Regulations. If the Manager determines that it is prudent to modify
the manner in which the Capital Accounts, or any increases or decreases to the Capital Accounts,
are computed in order to comply with such Treasury Regulations, the Manager may authorize
such modifications.

ARTICLE VI
ALLOCATIONS

Section 6.01 Allocation of Net Income and Net Loss. For each Fiscal Year (or portion
thereof), except as otherwise provided in this Agreement, Net Income and Net Loss (and, to the
extent necessary and provided herein, individual items of income, gain, loss or deduction) of the
Company shall be allocated among the Members in a manner such that, after giving effect to the
special allocations set forth in Section 6.02, the Capital Account balance of each Member,
immediately after making such allocations, is, as nearly as possible, equal to (i) the Distributions
that would be made to such Member pursuant to Section 12.03(c) if the Company were
dissolved, its affairs wound up and its assets sold for cash equal to their Book Value, all
Company liabilities were satisfied (limited with respect to each Nonrecourse Liability to the
Book Value of the assets securing such liability), and the net assets of the Company were
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Distributed, in accordance with Section 12.03(c), to the Members immediately after making such
allocations, minus (ii) such Member’s share of Company Minimum Gain and Member
Nonrecourse Debt Minimum Gain, computed immediately prior to the hypothetical sale of
assets. Notwithstanding the foregoing, upon a liquidation of the Company pursuant to Section
12.03, the Company shall, to the extent necessary, allocate individual items of income, gain, loss
or deduction of the Company among the Members such that the Capital Account balance of each
Member is as nearly as possible, on a proportionate basis, equal to the amounts provided for in
the first sentence of this Section 6.01. Notwithstanding any other provision of this Agreement,
the Manager may make such allocations of Net Income or Net Loss (or items thereof) as it deems
reasonably necessary to give economic effect to the provisions of this Agreement, taking into
such facts and circumstances as it deems reasonably necessary for this purpose.

Section 6.02 Regulatory and Special Allocations. Notwithstanding the provisions of
Section 6.01:

(a) If there is a net decrease in Company Minimum Gain (determined according to
Treasury Regulations Section 1.704-2(d)(1)) during any Fiscal Year, each Member shall be
specially allocated Net Income for such Fiscal Year (and, if necessary, subsequent Fiscal Years)
in an amount equal to such Member’s share of the net decrease in Company Minimum Gain,
determined in accordance with Treasury Regulations Section 1.704-2(g)(1). The items to be so
allocated shall be determined in accordance with Treasury Regulations Sections 1.704-2(f)(6)
and 1.704-2(j)(2). This Section 6.02(a) is intended to comply with the “minimum gain
chargeback” requirement in Treasury Regulations Section 1.704-2(f) and shall be interpreted and
applied in a manner consistently therewith.

(b) Member Nonrecourse Deductions shall be allocated in the manner required by
Treasury Regulations Section 1.704-2(i). Except as otherwise provided in Treasury Regulations
Section 1.704-2(i)(4), if there is a net decrease in Member Nonrecourse Debt Minimum Gain
during any Fiscal Year, each Member that has a share of such Member Nonrecourse Debt
Minimum Gain shall be specially allocated Net Income for such Fiscal Year (and, if necessary,
subsequent Fiscal Years) in an amount equal to that Member’s share of the net decrease in
Member Nonrecourse Debt Minimum Gain. Items to be allocated pursuant to this paragraph
shall be determined in accordance with Treasury Regulations Sections 1.704-2(i)(4) and 1.704-
2(j)(2). This Section 6.02(b) is intended to comply with the “minimum gain chargeback”
requirements in Treasury Regulations Section 1.704-2(i)(4) and shall be interpreted consistently
therewith.

(c) In the event any Member unexpectedly receives any adjustments, allocations or
Distributions described in Treasury Regulations Section 1.704-1(b)(2)(ii)(d)(4), (5) or (6) that
causes an Adjusted Capital Account Deficit, Net Income shall be specially allocated to such
Member in an amount and manner sufficient to eliminate the Adjusted Capital Account Deficit
created by such adjustments, allocations or Distributions to the extent required by the Treasury
Regulations as quickly as possible. This Section 6.02(c) is intended to comply with the qualified
income offset requirement in Treasury Regulations Section 1.704-1(b)(2)(ii)(d) and shall be
interpreted consistently therewith.
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(d) In the event any Member has a deficit Capital Account at the end of any Fiscal
Year which is in excess of the sum of the amount such Member is obligated to restore pursuant
to the penultimate sentences of Treasury Regulations Sections 1.704-2(g)(1) and 1.704-2(i)(5),
each such Member shall be specially allocated items of Company income and gain in the amount
of such excess to the extent required by the Treasury Regulations as quickly as possible,
provided, that an allocation pursuant to this Section 6.02(d) shall be made only if and to the
extent that such Member would have a deficit Capital Account in excess of such sum after all
other allocations provided for in this Article VI have been made as if Section 6.02(c) and this
Section 6.02(d) were not in the Agreement.

(e) Nonrecourse Deductions for any Fiscal Year shall be allocated among the
Members in the same proportions as are the other Net Losses of the Company for such year.

(f) Any Member Nonrecourse Deductions for any Fiscal Year shall be specially
allocated to the Member who bears the economic risk of loss with respect to the Member
Nonrecourse Debt to which such Member Nonrecourse Deductions are attributable in accordance
with Treasury Regulations Section 1.704-2(i)(1).

(g) The allocations set forth in paragraphs (a) through (f) above (the “Regulatory
Allocations”) are intended to comply with certain requirements of the Treasury Regulations
under Code Section 704. Notwithstanding any other provisions of this Article VI (other than the
Regulatory Allocations), the Regulatory Allocations shall be taken into account in allocating Net
Income and Net Losses among Members so that, to the extent possible, the net amount of such
allocations of Net Income and Net Losses and other items and the Regulatory Allocations to each
Member shall be equal to the net amount that would have been allocated to such Member if the
Regulatory Allocations had not occurred.

(h) The Company and the Members acknowledge that allocations like those described
in Proposed Treasury Regulations Section 1.704-1(b)(4)(xii)(c) (“Forfeiture Allocations”)
result from the allocations of Net Income and Net Loss provided for in this Agreement. For the
avoidance of doubt, the Company is entitled to make Forfeiture Allocations and, once required
by applicable final or temporary guidance, allocations of Net Income and Net Loss will be made
in accordance with Proposed Treasury Regulations Section 1.704-1(b)(4)(xii)(c) or any successor
provision or guidance.

(i) Net Losses allocated pursuant to Section 6.01 shall not exceed the maximum
amount of Net Losses that can be allocated without causing any Member to have an Adjusted
Capital Account Deficit at the end of any Fiscal Year. In the event some but not all of Members
would otherwise have Adjusted Capital Account Deficits as a consequence of an allocation of
Net Losses pursuant to Section 6.01, the limitation set forth in this Section 6.02(i) shall be
applied on a Member by Member basis and Net Losses not allocable to any Member as a result
of such limitation shall be allocated (a) first, to the other Members in accordance with the
positive balances in such Member’s Capital Accounts so as to allocate the maximum permissible
Net Losses to each Member under Section 1.704-1(b)(2)(ii)(d) of the Treasury Regulations (until
the Capital Account balances of all Members shall be reduced to zero), and (b) thereafter in the
same manner as Nonrecourse Deductions. If and to the extent Net Losses are allocated pursuant
to this Section 6.02(i) rather than Section 6.01, then, notwithstanding Section 6.01 above,
subsequent allocations of Net Profits shall be made first to the Members who received excess
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allocations of Net Losses pursuant to this Section 6.02(i) in excess of what they would have
otherwise received pursuant to Section 6.01 (“Excess Net Losses”), in proportion to those
Excess Net Losses, until all such Excess Net Losses have been offset with allocations of Net
Profits pursuant to this sentence. Any remaining allocations of Net Profits shall be made in
accordance with Section 6.01.

Section 6.03 Tax Allocations.

(a) Subject to Section 6.03(b) through Section 6.03(e), all income, gains, losses and
deductions of the Company shall be allocated, for federal, state and local income tax purposes,
among the Members in accordance with the allocation of such income, gains, losses and
deductions among the Members for computing their Capital Accounts, except that if any such
allocation for tax purposes is not permitted by the Code or other Applicable Law, the Company’s
subsequent income, gains, losses and deductions shall be allocated among the Members for tax
purposes, to the extent permitted by the Code and other Applicable Law, so as to reflect as nearly
as possible the allocation set forth herein in computing their Capital Accounts.

(b) Items of Company taxable income, gain, loss and deduction with respect to any
property contributed to the capital of the Company shall be allocated among the Members in
accordance with Code Section 704(c) and Treasury Regulations Section 1.704-3, so as to take
account of any variation between the adjusted basis of such property to the Company for federal
income tax purposes and its Book Value.

(c) If the Book Value of any Company asset is adjusted pursuant to Treasury
Regulations Section 1.704-1(b)(2)(iv)(f) as provided in clause (c) of the definition of Book
Value, subsequent allocations of items of taxable income, gain, loss and deduction with respect
to such asset shall take account of any variation between the adjusted basis of such asset for
federal income tax purposes and its Book Value in the same manner as under Code Section
704(c).

(d) Allocations of tax credit, tax credit recapture and any items related thereto shall
be allocated to the Members according to their interests in such items as determined by the
Manager taking into account the principles of Treasury Regulations Section 1.704-1(b)(4)(ii).

(e) The Company shall make allocations pursuant to this Section 6.03 in accordance
with such method or methods as may be adopted for the Company by the Tax Matters Member
pursuant to Code Section 704(c).

(f) Allocations pursuant to this Section 6.03 are solely for purposes of federal, state
and local taxes and shall not affect, or in any way be taken into account in computing, any
Member’s Capital Account or share of Net Income, Net Losses, Distributions or other items
pursuant to any provisions of this Agreement.

Section 6.04 Allocations in Respect of Transferred Units. In the event of a Transfer
of Units during any Fiscal Year made in compliance with the provisions of Article IX, Net
Income, Net Losses and other items of income, gain, loss and deduction of the Company
attributable to such Units for such Fiscal Year shall be determined using the interim closing of
the books method in accordance with applicable Treasury Regulations.

Case 1:18-cv-10936-JSR   Document 157-8   Filed 01/24/19   Page 91 of 245



DB1/ 87817619.15

29

Section 6.05 Curative Allocations. In the event that the Tax Matters Member
determines, after consultation with counsel experienced in income tax matters, that the allocation
of any item of Company income, gain, loss or deduction is not specified in this Article VI (an
“Unallocated Item”), or that the allocation of any item of Company income, gain, loss or
deduction hereunder is clearly inconsistent with the Members’ economic interests in the
Company (determined by reference to the general principles of Treasury Regulations Section
1.704-1(b) and the factors set forth in Treasury Regulations Section 1.704-1(b)(3)(ii)) (a
“Misallocated Item”), then the Manager may allocate such Unallocated Items, or reallocate such
Misallocated Items, to reflect such economic interests; provided, that no such allocation will be
made without the prior consent of each Member that would be adversely and disproportionately
affected thereby; and provided, further, that no such allocation shall have any material effect on
the amounts distributable to any Member, including the amounts to be distributed upon the
complete liquidation of the Company.

ARTICLE VII
DISTRIBUTIONS

Section 7.01 General.

(a) Subject to Section 7.01(b), Section 7.02 and Section 7.04, the Manager shall
have sole discretion regarding the amounts and timing of Distributions to Members, including to
decide to forego payment of Distributions in order to provide for the retention and establishment
of reserves of, or payment to third parties of, such funds as it deems necessary with respect to the
reasonable business needs of the Company (which needs may include the payment or the making
of provision for the payment when due of the Company’s obligations, including, but not limited
to, present and anticipated debts and obligations, capital needs and expenses, the payment of any
management or administrative fees and expenses, and reasonable reserves for contingencies).

(b) Notwithstanding any provision to the contrary contained in this Agreement, the
Company shall not make any Distribution to Members if such Distribution would violate § 18-
607 of the Delaware Act or other Applicable Law.

Section 7.02 Priority of Distributions. Subject to any payments to be made under
Section 9.05 or Section 9.06, after making all Distributions required for a given Fiscal Year
under Section 7.04 and subject to the priority of Distributions pursuant to Section 12.03(c), if
applicable, all Distributions determined to be made by the Company pursuant to Section 7.01
shall be made in the following manner:

(a) first, to the Members holding Class A Preferred Units pro rata in proportion to
their holdings of Class A Preferred Units, until each such Member has received its Class A
Preferred Return under this Section 7.02(a) (after giving effect to Section 7.04(d));

(b) second, to the Members holding Class A Preferred Units pro rata in proportion to
their holdings of Class A Preferred Units, until each such Member has received its Class A
Preferred Unreturned Capital Value under this Section 7.02(b);

Case 1:18-cv-10936-JSR   Document 157-8   Filed 01/24/19   Page 92 of 245



DB1/ 87817619.15

30

(c) third, to the Members holding Class B-1 Preferred Units pro rata in proportion to
their holdings of Class B-1 Preferred Units, until each such Member has received its Class B-1
Preferred Return under this Section 7.02(c) (after giving effect to Section 7.04(d));

(d) fourth, to the Members holding Class B-1 Preferred Units pro rata in proportion to
their holdings of Class B-1 Preferred Units, until each such Member has received its Class B-1
Preferred Unreturned Capital Value under this Section 7.02(d);

(e) fifth, to the Members holding Class B-2 Preferred Units pro rata in proportion to
their holdings of Class B-2 Preferred Units, until each such Member has received its Class B-2
Preferred Return under this Section 7.02(e) (after giving effect to Section 7.04(d));

(f) sixth, to the Members holding Class B-2 Preferred Units pro rata in proportion to
their holdings of Class B-2 Preferred Units, until each such Member has received its Class B-2
Preferred Unreturned Capital Value under this Section 7.02(f);

(g) seventh, to the Members holding Class C Preferred Units pro rata in proportion to
their holdings of Class C Preferred Units, until each such Member has received its Class C
Preferred Return under this Section 7.02(g) (after giving effect to Section 7.04(d));

(h) eighth, to the Members holding Class C Preferred Units pro rata in proportion to
their holdings of Class C Preferred Units, until each such Member has received its Class C
Preferred Unreturned Capital Value under this Section 7.02(f);

(i) ninth, any remaining amounts to all Members holding Class B Preferred Units,
Common Units and Incentive Units (subject to the limitations on Incentive Units set forth in
Section 7.03) pro rata in proportion to the aggregate number of such Units outstanding treated as
one class of Units.

Notwithstanding the foregoing, any holder of a Class B-1 Preferred Unit can give written notice
to the Company not to receive Distributions that they otherwise would be entitled to pursuant to
clause (c) and/or (d) of this Section 7.02 until such time as such holder notifies the Company in
writing that it wishes to commence again receiving Distributions pursuant to clause (c) and/or (d)
of this Section 7.02. Upon the recommencement of such Distributions, such holder shall receive
Distributions in priority to any other Distributions pursuant to this Section 7.02, until such time
that it receives an amount equal to the forgone Distributions.

Section 7.03 Limitations on Incentive Units. It is the intention of the parties to this
Agreement that Distributions to any Service Provider with respect to P Series Incentive Units be
limited to the extent necessary so that the related Membership Interest constitutes a Profits
Interest. In furtherance of the foregoing, and notwithstanding anything to the contrary in this
Agreement, the Manager shall, if necessary, limit any Distributions to any Service Provider with
respect to P Series Incentive Units so that such Distributions in respect of such Units do not
exceed the available profits in respect of such Service Provider’s related Profits Interest.
Available profits shall include the aggregate amount of profit and unrealized appreciation in all
of the assets of the Company between the date of issuance of such P Series Incentive Units and
the date of such Distribution, it being understood that such unrealized appreciation shall be
determined on the basis of the Profits Interest Hurdle applicable to such P Series Incentive Unit.

Case 1:18-cv-10936-JSR   Document 157-8   Filed 01/24/19   Page 93 of 245



DB1/ 87817619.15

31

In the event that a Service Provider’s Distributions and allocations with respect to P Series
Incentive Units are reduced pursuant to the preceding sentence, an amount equal to such excess
Distributions shall be treated as instead apportioned to the holders of Preferred Units, Common
Units and P Series Incentive Units that have met their Profits Interest Hurdle (such P Series
Incentive Units, “Qualifying Incentive Units”), pro rata in proportion to their aggregate
holdings of Preferred Units, Common Units and Qualifying Incentive Units treated as one class
of Units. In addition, any amount otherwise distributable with respect to a Restricted Incentive
Unit pursuant to Section 7.02 shall be distributed by the Company pursuant to Section 7.02 and,
upon such Restricted Incentive Unit becoming an Unrestricted Incentive Unit, such Unrestricted
Incentive Unit shall receive an amount that would have been received but for this sentence
pursuant to the next Distribution pursuant to Section 7.02, prior to, and in priority to, any other
Distributions pursuant Section 7.02 (other than other distributions with respect to Unrestricted
Incentive Units pursuant to this sentence which will be allocated among holders of Unrestricted
Incentive Units in accordance with the amount to be distributed to each such holder pursuant to
this sentence).

Section 7.04 Tax Advances.

(a) Subject to any restrictions in any of the Company’s and/or any Company
Subsidiary’s then applicable debt-financing arrangements to retain any other amounts necessary
to satisfy the Company’s and/or the Company Subsidiaries’ obligations and subject to the
Company having sufficient Distributable Cash at least five (5) days before each date prescribed
by the Code for a calendar-year corporation to pay quarterly installments of estimated tax, the
Company shall Distribute cash to each Member in proportion to and to the extent of such
Member’s Quarterly Estimated Tax Amount for the applicable calendar quarter (each such
Distribution, a “Tax Advance”).

(b) If, at any time after the final Quarterly Estimated Tax Amount has been
Distributed pursuant to Section 7.04(a) with respect to any Fiscal Year, the aggregate amount of
Tax Advances to any Member with respect to such Fiscal Year are less than such Member’s Tax
Amount for such Fiscal Year (a “Shortfall Amount”), the Company shall Distribute cash in
proportion to and to the extent of each Member’s Shortfall Amount. The Company shall
Distribute Shortfall Amounts with respect to a Fiscal Year before the 75th day of the next
succeeding Fiscal Year; provided, that if the Company has made Distributions during such Fiscal
Year other than pursuant to this Section 7.04, the Manager shall apply such Distributions to
reduce any Shortfall Amount.

(c) If the aggregate Tax Advances made to any Member pursuant to this Section 7.04
for any Fiscal Year exceed such Member’s Tax Amount (an “Excess Amount”), such Excess
Amount shall reduce subsequent Tax Advances that would be made to such Member pursuant to
this Section 7.04.

(d) Any Distributions made pursuant to this Section 7.04 with respect to Adjusted
Taxable Income on account of amounts distributable pursuant to Sections 7.02(a), (c), (e) or (g)
shall be treated for purposes of this Agreement as advances on Distributions pursuant to such
Sections (and such Sections only) and shall reduce, dollar-for-dollar, the amount otherwise
Distributable to such Member pursuant to such Sections.
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(e) Notwithstanding anything to the contrary herein, no Tax Advance will be required
to be made with respect to items arising with respect to any Covered Transaction, although any
unpaid Tax Advance with respect to any taxable period, or portion thereof, ending before a
Covered Transaction shall continue to be required to be paid prior to any Distributions being
made under Section 7.02.

Section 7.05 Tax Withholding; Withholding Advances.

(a) Tax Withholding. If requested by the Manager, each Member shall, if able to do
so, deliver to the Manager:

(i) an affidavit in form satisfactory to the Manager that the applicable
Member (or its members, as the case may be) is not subject to withholding under the provisions
of any federal, state, local, foreign or other Applicable Law;

(ii) any certificate that the Manager may reasonably request with respect to
any such laws; and/or

(iii) any other form or instrument reasonably requested by the Manager
relating to any Member’s status under such law.

If a Member fails or is unable to deliver to the Manager the affidavit described in Section
7.05(a)(i), the Manager may withhold amounts from such Member in accordance with Section
7.05(b).

(b) Withholding Advances. The Company is hereby authorized at all times to make
payments (“Withholding Advances”) with respect to each Member in amounts required to
discharge any obligation of the Company (as determined by the Tax Matters Member) to
withhold or make payments to any federal, state, local or foreign taxing authority (a “Taxing
Authority”) with respect to any Distribution or allocation by the Company of income or gain to
such Member and to withhold the same from Distributions to such Member. In the event that the
distributions or proceeds to the Company or any Company Subsidiary are reduced on account of
taxes withheld at the source or any taxes are otherwise required to be paid by the Company and
such taxes are imposed on or with respect to one or more, but not all of the Members in the
Company, the amount of the reduction shall be borne by the relevant Members and treated as if it
were paid by the Company as a Withholding Advance with respect to such Members. Taxes
imposed on the Company where the rate of tax varies depending on characteristics of the
Members shall be treated as taxes imposed on or with respect to the Members for purposes of the
preceding sentence. Any funds withheld from a Distribution by reason of this Section 7.05(b)
shall nonetheless be deemed Distributed to the Member in question for all purposes under this
Agreement and, at the option of the Manager, shall be charged against the Member’s Capital
Account.

(c) Repayment of Withholding Advances. Any Withholding Advance made by the
Company to a Taxing Authority on behalf of a Member and not simultaneously withheld from a
Distribution to that Member shall, with interest thereon accruing from the date of payment at a
rate equal to the prime rate published in the Wall Street Journal on the date of payment plus two
percent (2.0%) per annum:
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(i) be promptly repaid to the Company by the Member on whose behalf the
Withholding Advance was made (which repayment by the Member shall not constitute a Capital
Contribution, but shall credit the Member’s Capital Account if the Manager shall have initially
charged the amount of the Withholding Advance to the Capital Account); or

(ii) with the consent of the Manager, be repaid by reducing the amount of the
next succeeding Distribution or Distributions to be made to such Member (which reduction
amount shall be deemed to have been Distributed to the Member, but which shall not further
reduce the Member’s Capital Account if the Manager shall have initially charged the amount of
the Withholding Advance to the Capital Account).

Interest shall cease to accrue from the time the Member on whose behalf the Withholding
Advance was made repays such Withholding Advance (and all accrued interest) by either
method of repayment described above.

(d) Imputed Underpayment. Any “imputed underpayment” within the meaning of
Code Section 6225 paid (or payable) by the Company as a result of an adjustment with respect to
any Company item, including any interest or penalties with respect to any such adjustment
(collectively, an “Imputed Underpayment Amount”), shall be treated as if it were paid by the
Company as a Withholding Advance with respect to the appropriate Members. The Manager
shall reasonably determine the portion of an Imputed Underpayment Amount attributable to each
Member or former Member. The portion of the Imputed Underpayment Amount that the
Manager attribute to a Member shall be treated as a Withholding Advance with respect to such
Member. The portion of the Imputed Underpayment Amount that the Manager attributes to a
former Member shall be treated as a Withholding Advance with respect to both such former
Member and such former Member’s transferee(s) or assignee(s), as applicable, and the Manager
may in its discretion exercise the Company’s rights pursuant to this Section in respect of either or
both of the former Member and its transferee or assignee. Imputed Underpayment Amounts
treated as a Withholding Advance also shall include any imputed underpayment within the
meaning of Code Section 6225 paid (or payable) by any entity treated as a partnership for U.S.
federal income tax purposes in which the Company holds (or has held) a direct or indirect
interest other than through entities treated as corporations for U.S. federal income tax purposes to
the extent that the Company bears the economic burden of such amounts, whether by law or
agreement.

(e) Indemnification. Each Member hereby agrees to indemnify and hold harmless
the Company and the other Members from and against any liability with respect to taxes, interest
or penalties which may be asserted by reason of the Company’s failure to deduct and withhold
tax on amounts Distributable or allocable to such Member. The provisions of this Section
7.05(e) and the obligations of a Member pursuant to Section 7.05(e) shall survive the
termination, dissolution, liquidation and winding up of the Company and the withdrawal of such
Member from the Company or Transfer of its Units. The Company may pursue and enforce all
rights and remedies it may have against each Member under this Section 7.05(e), including
bringing a lawsuit to collect repayment with interest of any Withholding Advances.
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(f) Overwithholding. Neither the Company nor the Manager shall be liable for any
excess taxes withheld in respect of any Distribution or allocation of income or gain to a Member.
In the event of an overwithholding, a Member’s sole recourse shall be to apply for a refund from
the appropriate Taxing Authority.

Section 7.06 Distributions in Kind.

(a) The Manager is hereby authorized, in its sole discretion, to make Distributions to
the Members in the form of securities or other property held by the Company; provided, that Tax
Advances shall only be made in cash. In any non-cash Distribution, the securities or property so
Distributed will be Distributed among the Members in the same proportion and priority as cash
equal to the Fair Market Value of such securities or property would be Distributed among the
Members pursuant to Section 7.02.

(b) Any Distribution of securities shall be subject to such conditions and restrictions
as the Manager determines are required or advisable to ensure compliance with Applicable Law.
In furtherance of the foregoing, the Manager may require that the Members execute and deliver
such documents as the Manager may deem necessary or appropriate to ensure compliance with
all federal and state securities laws that apply to such Distribution and any further Transfer of the
Distributed securities, and may appropriately legend the certificates that represent such securities
to reflect any restriction on Transfer with respect to such laws.

Section 7.07 Cancellation of Certain Preferred Units.

(a) At such time as the Class A Preferred Unreturned Capital Value is equal to zero,
the Class A Preferred Units shall automatically, and with no further action by any Member, the
Company or the Manager, be deemed cancelled.

(b) At such time as the Class C Preferred Unreturned Capital Value is equal to zero,
the Class C Preferred Units shall automatically, and with no further action by any Member, the
Company or the Manager, be deemed cancelled.

(c) A certain number of Class C Preferred Units shall automatically, and with no
further action by the Member, the Company or the Manager, be deemed cancelled in accordance
with and pursuant to Section 7.05(c) of the Purchase Agreement.

ARTICLE VIII
MANAGEMENT

Section 8.01 The Manager.

(a) The business and affairs of the Company shall be managed, operated and
controlled by or under the direction of the Manager, and the Manager shall have, and is hereby
granted, the full and complete power, authority and discretion for, on behalf of and in the name
of the Company, to take such actions as it may in its sole discretion deem necessary or advisable
to carry out any and all of the objectives and purposes of the Company, subject only to the terms
of this Agreement; provided, however, that the Company shall not engage in transactions with an
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Affiliate of a holder of Class B Preferred Units other than on arms-length terms without the prior
written consent of the holders of a majority of the Class A Preferred Units (other than the those
Class A Preferred Units held by Senior Health Insurance Company of Pennsylvania), the holders
of a majority of Class C Preferred Units, and Senior Health Insurance Company of Pennsylvania
(as long as it holds Class A Preferred Units). Notwithstanding the foregoing proviso, all
Members hereby consent to entering into a consulting services agreement in substantially the
form attached hereto as Exhibit B. In addition, without the prior written consent of the holders
of a majority of the Class A Preferred Units, the Company shall not:

(i) effect a dissolution, liquidation or winding up of the Company, or make
any filing for or in connection with a proceeding in bankruptcy (or the out-of-court contractual
equivalent thereof);

(ii) issue or obligate itself to issue any New Securities unless the same ranks
junior to the Class A Preferred Units with respect to Distributions; or

(iii) purchase or redeem Class B Preferred Units.

(b) The Manager shall be the “manager” of the Company as provided in the Delaware
Act. The Manager, in the performance of its duties as such, shall not owe to the Company or the
Members any fiduciary duties. The “Manager” shall initially be BAM Management Services,
LLC, who shall hold such office until it resigns or is removed by a vote of the holders of a
majority of the Voting Units, and its successor has been designated by a vote of the holders of a
majority of the Voting Units. The Manager may resign at any time by delivering its resignation
to the Company, which resignation shall be effective upon receipt thereof unless it is specified to
be effective at some other time or upon the occurrence of some other event.

Section 8.02 Officers. The Manager may appoint individuals as officers of the
Company (the “Officers”) as it deems necessary or desirable to carry on the business of the
Company and the Manager may delegate to such Officers such power and authority as the
Manager deems advisable. No Officer need be a Member. Any individual may hold two (2) or
more offices of the Company. Each Officer shall hold office until his or her successor is
designated by the Manager or until his or her earlier death, resignation or removal. Any Officer
may resign at any time upon written notice to the Manager. Any Officer may be removed by the
Manager with or without cause at any time. A vacancy in any office occurring because of death,
resignation, removal or otherwise, may, but need not, be filled by the Manager.

Section 8.03 No Personal Liability. Except as otherwise provided in the Delaware Act,
by Applicable Law or expressly in this Agreement, neither the Manager nor any Officer will be
obligated personally for any debt, obligation or liability of the Company or of any Company
Subsidiaries, whether arising in contract, tort or otherwise, solely by reason of being an Officer
or the Manager.

ARTICLE IX
TRANSFERS AND PRE-EMPTIVE RIGHTS

Section 9.01 General Restrictions on Transfer.
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(a) Each Member acknowledges and agrees that, until the consummation of a
Qualified Public Offering, such Member (or any Permitted Transferee of such Member) shall
not, without the consent of the Manager (which consent shall not be unreasonably withheld),
Transfer any Units or Unit Equivalents except as permitted pursuant to Section 9.02 or in
accordance with the procedures described in Section 9.02 through Section 9.07, as applicable.

(b) Any Transfer or attempted Transfer of any Units or Unit Equivalents in violation
of this Agreement shall be null and void, no such Transfer shall be recorded on the Company’s
books and the purported Transferee in any such Transfer shall not be treated (and the purported
Transferor shall continue be treated) as the owner of such Units or Unit Equivalents for all
purposes of this Agreement.

Section 9.02 Permitted Transfers. The provisions of Section 9.01(a), Section 9.03
(with respect to the Dragging Member only) and Section 9.07 shall not apply to any of the
following Transfers by any Member of any of its Units or Unit Equivalents:

(a) With respect to any Member, to (i) an Affiliate of such Member; (ii) a trust under
which the distribution of Units may be made only to such Member and/or any such Member’s
spouse, parent, siblings, descendants (including adoptive relationships and stepchildren) and the
spouses of each such natural persons (collectively, “Family Members”), provided, that the
trustee of any such trust is at all times the Member or a trustee reasonably acceptable to the
Manager; (iii) a charitable remainder trust, the income from which will be paid to such Member
during his or her life, provided, that the trustee of any such trust is at all times the Member or a
successor trustee acceptable to the Manager, (iv) a corporation, partnership or limited liability
company, the stockholders, partners or members of which are only such Member and/or Family
Members of such Member, provided, that the Member or a successor acceptable to the Manager
at all times controls any such corporation, partnership or limited liability company, or (v) by will
or by the laws of intestate succession, to such Member’s executors, administrators, testamentary
trustees, legatees or beneficiaries; provided, that any Member who Transfers Units shall remain
bound by the provisions of Section 10.01;

(b) Pursuant to a Public Offering; or

(c) With respect to PGS, to Starfish Capital, Inc.

Any Imputed Underpayment Amount that is properly allocable to an assignor of an interest, as
reasonably determined by the Manager, shall be treated as a Withholding Payment with respect
to the applicable assignee in accordance with Section 7.05. Furthermore, as a condition to any
assignment, each assignor shall be required to agree (i) to continue to comply with the provisions
of Section 11.02(a) notwithstanding such assignment and (ii) to indemnify and hold harmless the
Company and the Manager from and against any and all liability with respect to the assignee’s
Withholding Payments resulting from Imputed Underpayment Amounts attributable to the
assignor to the extent that the assignee fails to do so.

Section 9.03 Drag-along Rights.
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(a) Participation. At any time prior to the consummation of a Qualified Public
Offering, if the holders of at least a majority of the Class B Preferred Units (for the purposes of
this Section 9.03, the “Dragging Member”) propose to consummate, in one transaction or a
series of related transactions, a Change of Control (a “Drag-along Sale”), the Dragging Member
may, after delivering the Drag-along Notice in accordance with Section 9.03(b), require that
each other Member (each, a “Drag-along Member”) participate in such sale (including, if
necessary, by converting their Unit Equivalents into the Units to be sold in the Drag-along Sale)
in accordance with Section 9.03(b). The Distribution of the aggregate consideration of such
transaction shall be made in accordance with Section 12.03(c).

(b) Procedures. The Dragging Member shall exercise its rights pursuant to this
Section 9.03 by delivering a written notice (the “Drag-along Notice”) to the Company and each
Drag-along Member no later than five (5) Business Days prior to the anticipated closing date of
such Drag-along Sale. The Drag-along Notice shall make reference to the Dragging Member’s
rights and obligations hereunder and shall describe in reasonable detail the person or entity to
whom such Units are proposed to be sold, the number of each class or series of Units to be sold
by the Dragging Member, the proposed amount of consideration for the Drag-along Sale and the
other material terms and conditions of the Drag-along Sale. Each Drag-along Member shall
execute the purchase agreement, if applicable, and make or provide the same representations,
warranties, covenants, indemnities and agreements as the Dragging Member makes or provides
in connection with the Drag-along Sale; provided, that each Drag-along Member shall only be
obligated to make individual representations and warranties with respect to its title to and
ownership of the applicable Units, authorization, execution and delivery of relevant documents,
enforceability of such documents against the Drag-along Member, and other matters relating to
such Drag-along Member and any Drag-along Member’s liability relating to representations,
warranties and covenants (and related indemnities) and other indemnification obligations related
to the Company in connection with such Drag-along Sale, shall be several and pro rata and shall
not be more than the consideration actually received by such Drag-along Member in such Sale.
Each Drag-along Member shall pay its pro-rata share of any costs of the transaction that are not
otherwise paid by the Company, and costs incurred by any Drag-along Member on such Drag-
along Member’s own behalf are not treated as costs of the transaction. Each Drag-along Member
who is required to participate in a Drag-along Sale must, with respect to any such Drag-along
Sale: (i) subject to the foregoing provisions of this Section 9.03, cooperate fully with the
transaction and take all steps reasonably requested by the Dragging Member to effect the
transaction, including, without limitation, entering into agreements and delivering certificates
and instruments, in each case, consistent with the agreements being entered into and the
certificates being delivered by the Dragging Member (provided, that no Drag-along Member
shall have any obligation to agree to any restrictive covenant in connection with any such sale);
(ii) consent to and vote in favor of the transaction; and (iii) not exercise any applicable
dissenter’s, appraisal or like rights with respect to the transaction.

Section 9.04 Purchase Right.

(a) Purchase Right.

(i) Following the termination of employment or other engagement of any
Service Provider with the Company or any Company Subsidiary for any reason, the Company
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may, within the later of 180 days after the Company becomes aware of any breach by such
terminated Service Provider of any covenant in Article X herein or under any effective Award
Agreement, employment agreement or any written non-disclosure, non-competition, or non-
solicitation covenant or agreement with the Company or any of the Company Subsidiaries, but
shall not be obligated to, elect to purchase any and all Incentive Units owned by such Service
Provider at the following purchase price: (x) in the event of a termination other than a
termination for Cause, if such Service Provider has not, prior to the time of any purchase,
breached any covenant in Article X herein or under any effective Award Agreement,
employment agreement or any written non-disclosure, non-competition, or non-solicitation
covenant or agreement with the Company or any of the Company Subsidiaries, at a purchase
price equal to Fair Market Value; (y) in the event of a termination other than a termination for
Cause, if such Service Provider breaches, prior to the time of any purchase, any covenant in
Article X herein or under any effective Award Agreement, employment agreement or any
written non-disclosure, non-competition, or non-solicitation covenant or agreement with the
Company or any of the Company Subsidiaries, at a purchase price equal to zero; or (z) in the
event of a termination for Cause, at a purchase price equal to zero.

(ii) Following the termination of employment or other engagement of any
Service Provider with the Company or any Company Subsidiary for any reason, if any such
Service Provider later provides any services for any competitor of the Company (whether as an
employee, contractor, consultant, director, officer or otherwise), the Company may, at any time,
elect to purchase any and all Incentive Units (including Incentive Units not previously
purchased) owned by such Service Provider at a purchase price equal to Fair Market Value.

(b) Procedures.

(i) If the Company desires to exercise its right to purchase Units granted to a
Service Provider pursuant to this Section 9.04, the Company shall deliver to the Service
Provider, as applicable, a written notice (the “Purchase Notice”) within the aforementioned time
period set forth in Section 9.04(a) specifying the number of Units to be purchased by the
Company (the “Purchased Units”) and the purchase price therefor in accordance with Section
9.04(a).

(ii) Such Service Provider shall, at the closing of any purchase consummated
pursuant to this Section 9.04, represent and warrant to the Company that:

(A) such Service Provider has full right, title and interest in and to the
Purchased Units;

(B) such Service Provider has all the necessary power and authority
and has taken all necessary action to sell such Purchased Units as
contemplated by this Section 9.04; and

(C) the Purchased Units are free and clear of any and all liens other
than those arising as a result of or under the terms of this
Agreement.
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(iii) Subject to Section 9.04(b)(iv), the closing of any sale of Purchased Units
pursuant to this Section 9.04 shall take place no later than thirty (30) days following receipt by
the Service Provider of the Purchase Notice. Subject to Section 9.04(b)(iv), the purchase price
for the Purchased Units shall be paid on the fifth (5) Business Day following expiration of all
covenants with an expiration date which are applicable to such Service Provider in Article X
herein or under any effective Award Agreement, employment agreement or any written non-
disclosure, non-competition, or non-solicitation covenant or agreement with the Company or any
of the Company Subsidiaries.

(iv) To the extent that the payment of the purchase price for the Purchased
Units at the time of such closing in Section 9.04(b)(iii) is not permitted by any credit facility or
similar arrangement of the Company or any of its Affiliates or Subsidiaries, the Company may
pay such purchase price in installments, with simple interest accruing on the unpaid amount of
such purchase price at 3% per annum, over a period of up to five (5) years after such closing.

(c) Cooperation. The Service Provider shall take all actions as may be reasonably
necessary to consummate the sale contemplated by this Section 9.04, including, without
limitation, entering into agreements and delivering certificates and instruments and consents as
may be deemed necessary or appropriate.

(d) Closing. At the closing of any sale and purchase pursuant to this Section 9.04, the
Service Provider, as applicable, shall deliver to the Company a certificate or certificates
representing the Incentive Units to be sold (if any), accompanied by evidence of transfer and
payment of all necessary transfer taxes.

Section 9.05 Class A Preferred Unit Redemption.

(a) Subject to the terms and conditions set forth in this Section 9.05, at any
time after the fifteenth (15) year anniversary of this Agreement:

(i) the Company shall have the right to redeem all, or any portion, of
the Class A Preferred Units held by any holder of Class A Preferred Units for a per Unit
redemption price equal (A) to the sum of the Class A Preferred Unreturned Capital Value plus
the any unpaid Class A Preferred Return calculated as of date of redemption, divided by (B) the
number of outstanding Class A Preferred Units, payable in cash (a “Company Class A
Redemption”); and

(ii) each holder of Class A Preferred Units shall have the right to elect
to cause the Company to redeem all, or any portion, of the Class A Preferred Units held by such
Member for a per Unit redemption price equal to (A) the sum of the Class A Preferred
Unreturned Capital Value plus the any unpaid Class A Preferred Return calculated as of date of
redemption, which sum is divided by (B) the number of outstanding Class A Preferred Units,
payable in cash (a “Member Class A Redemption”).

(b) In the event that the Company wishes to exercise its redemption rights set
forth in Section 9.05(a)(i), the Company shall provide written notice (a “Company Class A
Redemption Notice”) of such election to the applicable holder of Class A Preferred Units. The
Company Class A Redemption Notice shall specify the effective date of the redemption;
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provided that, unless consented to by such holder in writing, the effective date of the redemption
shall be no earlier than thirty (30) days and no later than ninety (90) days after the delivery of the
Company Class A Redemption Notice.

(c) In the event that a holder of Class A Preferred Units wishes to excise its
redemption rights set forth in Section 9.05(a)(ii), such holder of Class A Preferred Units shall
provide written notice of such election (a “Member Class A Redemption Notice”) to the
Company. A Member Class A Redemption Notice shall specify the effective date of the
redemption; provided that, unless consented to by the Company in writing, the effective date of
the redemption shall be no earlier than thirty (30) days and no later than ninety (90) days after
the delivery of a Member Class A Redemption Notice.

(d) If on the date of any redemption, the Act or other Applicable Law, credit
facility or similar arrangement of the Company or any of its Affiliates or Subsidiaries prevents
the Company from redeeming, or the Company does not have sufficient assets to redeem, in each
case, all Class A Preferred Units required hereunder to be redeemed on such date, (i) the
Company shall redeem the maximum number of Class A Preferred Units that it may redeem
consistent with, as applicable, the Act, other Applicable Law or as the Company’s assets permit,
and shall redeem the remaining Class A Preferred Units (in one or a series of transactions), as
soon as it may lawfully do so under the Act, other Applicable Law and/or as soon as the
Company has sufficient assets, as applicable, (ii) any such partial redemptions shall be among
the Members holding Class A Preferred Units based on the Preferred Percentage of such
Members, and (iii) the holders of the Class A Preferred Units being redeemed shall continue to
be considered to be the holder of such Class A Preferred Units and shall have all rights
(including the right to receive the Preferred Return) associated with such Class A Preferred Units
(regardless of whether such holder continues to have satisfied any threshold ownership
requirements as a result of partial redemptions as long as such holder satisfied such rights at the
time the redemption was exercised) until such time as such Class A Preferred Units are redeemed
in full.

Section 9.06 Class C Preferred Unit Redemption.

(a) Subject to the terms and conditions set forth in this Section 9.06, the
Company shall have the right at any time to redeem all, or any portion, of the outstanding Class
C Preferred Units held by any holder of Class C Preferred Units for a per Unit redemption price
equal to (A) the sum of the Class C Preferred Unreturned Capital Value plus the any unpaid
Class C Preferred Return calculated as of date of redemption, which sum is divided by (B) the
number of outstanding Class C Preferred Units, payable:

(i) with respect to the Class C Preferred Units held by PGS, in the
case of a redemption of Class C Units pursuant to a Class C Redemption Notice delivered by the
Company on or prior to October 31, 2016, in the form of PGS Value, with the remainder to be
paid in cash; or

(ii) in all other cases, in cash.

(b) In the event that the Company wishes to exercise its redemption rights set
forth in Section 9.06(a), the Company shall provide written notice (a “Class C Redemption
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Notice”) of such election to the applicable holder of Class C Preferred Units. The Class C
Redemption Notice shall specify the effective date of the redemption. The effective date of the
redemption shall be no later than ninety (90) days after the delivery of a Class C Redemption
Notice.

(c) Subject to the terms and conditions set forth in this Section 9.06, PGS
may send a written notice to the Company on October 31, 2016, requesting that the Company
redeem a certain number of Class C Preferred Units held by PGS with a value equal to, and in
exchange for as consideration, the PGS Value (the “PGS Redemption Notice”). If, upon receipt
of a duly delivered PGS Redemption Notice, the Company determines in good faith that such
redemption in exchange for PGS Value complies with Applicable Laws and does not conflict
with or violate any restrictions or limitations on such use or Transfer of PGS Value, the
Company shall use commercially reasonable efforts to effect such redemption no later than
ninety (90) days after the delivery of the PGS Redemption Notice.

(d) If on the date of any redemption, the Act or other Applicable Law, credit
facility or similar arrangement of the Company or any of its Affiliates or Subsidiaries prevents
the Company from redeeming, or the Company does not have sufficient assets to redeem, in each
case, all Class C Preferred Units required hereunder to be redeemed on such date, (i) the
Company shall redeem the maximum number of Class C Preferred Units that it may redeem
consistent with, as applicable, the Act, other Applicable Law or as the Company’s assets permit,
and shall redeem the remaining Class C Preferred Units (in one or a series of transactions), as
soon as it may lawfully do so under the Act, other Applicable Law and/or as soon as the
Company has sufficient assets, as applicable, (ii) any such partial redemptions shall be among
the Members holding Class C Preferred Units based on the Preferred Percentage of such
Members, and (iii) the holders of the Class C Preferred Units being redeemed shall continue to
be considered to be the holder of such Class C Preferred Units and shall have all rights
(including the right to receive the Preferred Return) associated with such Class C Preferred Units
(regardless of whether such holder continues to have satisfied any threshold ownership
requirements as a result of partial redemptions as long as such holder satisfied such rights at the
time the redemption was exercised) until such time as such Class C Preferred Units are redeemed
in full.

Section 9.07 Tag-along Right.

(a) If at any time prior to a Qualified Public Offering, a holder of Class B Preferred
Units proposes to Transfer any portion of such holders’ Class B Preferred Units other than in
connection with Section 9.02 and does not elect to exercise the drag-along right in accordance
with Section 9.03 (if applicable), then such holder of Class B Preferred Units shall send written
notice to Beechwood Re Investments LLC which shall state (i) that such holder of Class B
Preferred Units desires to make such a Transfer, (ii) the identity of the proposed transferee and
the number of Units proposed to be sold or otherwise transferred, (iii) the proposed purchase
price per Unit to be paid and the other terms and conditions of such Transfer, and (iv) the
projected closing date of such Transfer.

(b) For a period of ten (10) days after the giving of the notice pursuant to clause (a)
above, the Beechwood Re Investments LLC shall have the right to sell to the proposed transferee
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in such Transfer at a price and upon the same terms and conditions as the holder of Class B
Preferred Units a percentage of the total number of Units proposed to be Transferred to such
proposed transferee equal to the percentage obtained by dividing (x) the number of Common
Units then held by Beechwood Re Investments LLC by (y) the sum of the total number of Class
B Preferred Units then outstanding, the total number of Common Units then Outstanding and the
total number of Incentive Units then outstanding.

(c) The rights of Beechwood Re Investments LLC under Section 9.07(b) shall be
exercisable by delivering written notice thereof, prior to the expiration of the 10-day period
referred to in clause (b) above, to the applicable holder of Class B Preferred Units with a copy to
the Company. The failure of any Beechwood Re Investments LLC to respond within such period
to the holder of Class B Preferred Units shall be deemed to be a waiver of Beechwood Re
Investments LLC rights under this Section 9.07 with respect to that Transfer, so long as such
Transfer takes place within a period of one hundred and twenty (120) days following the
expiration of the 10-day period.

Section 9.08 Pre-emptive Right.

(a) Issuance of New Securities. The Company hereby grants to each Pre-emptive
Member the right to purchase New Securities that the Company may from time to time propose
to issue or sell to any party between the date hereof and the consummation of a Qualified Public
Offering.

(b) Additional Issuance Notices. The Company shall give written notice (an
“Issuance Notice”) of any proposed issuance or sale described in Section 9.08(a) to the Pre-
emptive Members promptly following the date on which any such issuance or sale is approved.
The Issuance Notice shall, if applicable, be accompanied by a written offer from, or summary of
terms submitted to, any prospective purchaser seeking to purchase New Securities (a
“Prospective Purchaser”) and shall set forth the material terms and conditions of the proposed
issuance or sale, including:

(i) the number and description of the New Securities proposed to be issued;

(ii) the proposed issuance date, which shall be at least fifteen (15) days from
the date of the Issuance Notice;

(iii) the proposed purchase price per unit of the New Securities; and

(iv) if the consideration to be paid by the Prospective Purchaser includes non-
cash consideration, the Manager’s good-faith determination of the Fair Market Value thereof.

(c) Exercise of Pre-emptive Rights. Each Pre-emptive Member shall for a period of
ten (10) days following the receipt of an Issuance Notice (the “Exercise Period”) have the right
to elect irrevocably to purchase all or any portion of its Pre-emptive Pro Rata Portion of any New
Securities, as applicable, at the respective purchase prices set forth in the Issuance Notice by
delivering a written notice to the Company (an “Acceptance Notice”) specifying the number of
New Securities it desires to purchase. The delivery of an Acceptance Notice by a Pre-emptive
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Member shall be a binding and irrevocable offer by such Member to purchase the New Securities
described therein. The failure of a Pre-emptive Member to deliver an Acceptance Notice by the
end of the Exercise Period shall constitute a waiver of its rights under this Section 9.08 with
respect to the purchase of such New Securities, but shall not affect its rights with respect to any
future issuances or sales of New Securities.

(d) Sales to the Prospective Purchaser. Following the expiration of the Exercise
Period, the Company shall be free to complete the proposed issuance or sale of New Securities
described in the Issuance Notice with respect to which Pre-emptive Members declined to
exercise the pre-emptive right set forth in this Section 9.08 on terms no less favorable to the
Company than those set forth in the Issuance Notice (except that the amount of New Securities to
be issued or sold by the Company may be reduced); provided, that: (i) such issuance or sale is
closed within sixty (60) days after the expiration of the Exercise Period(subject to the extension
of such sixty(60) day period for a reasonable time not to exceed thirty (30) days to the extent
reasonably necessary to obtain any third-party approvals); and (ii) for the avoidance of doubt, the
price at which the New Securities are sold to the Prospective Purchaser is at least equal to or
higher than the purchase price described in the Issuance Notice. In the event the Company has
not sold such New Securities within such time period, the Company shall not thereafter issue or
sell any New Securities without first again complying with the procedures set forth in this
Section 9.08.

(e) Closing of the Issuance. The closing of any purchase by any Pre-emptive
Member shall be consummated concurrently with the consummation of the issuance or sale
described in the Issuance Notice. Upon the issuance or sale of any New Securities in accordance
with this Section 9.08, the Company shall deliver the New Securities free and clear of any liens
(other than those arising hereunder and those attributable to the actions of the purchasers
thereof), and the Company shall so represent and warrant to the purchasers thereof, and further
represent and warrant to such purchasers that such New Securities shall be, upon issuance
thereof to the Exercising Members and after payment therefor, duly authorized, validly issued,
fully paid and non-assessable. The Company, in the discretion of the Manager pursuant to
Section 3.06(a), may deliver to each Exercising Member certificates evidencing the New
Securities. Each Exercising Member shall deliver to the Company the purchase price for the
New Securities purchased by it by certified or bank check or wire transfer of immediately
available funds. Each party to the purchase and sale of New Securities shall take all such other
actions as may be reasonably necessary to consummate the purchase and sale including, without
limitation, entering into such additional agreements as may be necessary or appropriate.

(f) Timing of Pre-Emptive Right. The Pre-emptive Members hereby acknowledge
and agree that the Company, due to timing constraints, confidentiality considerations, or other
reasons, may request that one or more third party purchasers acquire securities in advance of
complying with the requirements of this Section 9.08, and each Pre-emptive Member consents to
such issuance; provided that, as promptly as practicable thereafter, but in no event later than
thirty (30) days following such acquisition, the Company complies with the requirements of this
Section 9.08 with respect thereto. Failure by a Pre-emptive Member to exercise such Pre-
emptive Member’s option to purchase New Securities with respect to any offering, sale and
issuance shall not effect such Pre-emptive Member’s option to purchase New Securities in any
subsequent offering, sale and purchase.
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Section 9.09 Rights with Respect to Blockers. Notwithstanding anything in this
Agreement to contrary, in addition to any other rights in connection with (a) a Dissolution Event,
(b) an Initial Public Offering or (c) any other sale, transfer, exchange, redemption, contribution,
merger, consolidation, disposition or similar transaction involving Membership Interests or
assets of the Company or a Company Subsidiary (each of the transactions described in clauses
(a) through (c), a “Covered Transaction”), the Company and the Members shall negotiate such
transaction so as to include a right on the part of the Blocker Equityholders to dispose of their
securities in the Blockers in the Covered Transaction on terms and conditions not less favorable
to the Blocker Equityholders than the terms of the Covered Transaction that would have applied
to the Blockers’ disposition of their Units or a sale of assets by the Company followed by a
distribution of proceeds to the Members, as applicable, for a price equal to the amount that the
Blockers would otherwise have received in the Covered Transaction. For the avoidance of
doubt, this Section is intended to provide the Blocker Equityholders with any benefits the
Blockers would have received (ratably reduced only by the net reduction in tax benefits
deliverable by all Members in the aggregate as a result of the transfer of securities of the
Blocker) under any so-called “tax receivables agreement” in connection with any public offering
if the Blocker Equityholders had participated themselves in such transaction with respect to its
interest in the Company. Any Covered Transaction that is an Initial Public Offering will be
structured as a tax-free transaction under Code Section 351 or 368, as applicable.

ARTICLE X
COVENANTS

Section 10.01 Confidentiality.

(a) Each Member acknowledges that during the term of this Agreement, such
Member will have access to and become acquainted with trade secrets, proprietary information
and confidential information belonging to the Company and the Company Subsidiaries that are
not generally known to the public, including, but not limited to, information concerning business
plans, financial statements and other information provided pursuant to this Agreement, operating
practices and methods, expansion plans, strategic plans, marketing plans, contracts, customer
lists or other business documents which the Company treats as confidential, in any format
whatsoever (including oral, written, electronic or any other form or medium) (collectively,
“Confidential Information”). In addition, each Member acknowledges that: (i) the Company
and the Company Subsidiaries have invested, and continue to invest, substantial time, expense
and specialized knowledge in developing its Confidential Information; (ii) the Confidential
Information provides the Company and the Company Subsidiaries with a competitive advantage
over others in the marketplace; and (iii) the Company and the Company Subsidiaries would be
irreparably harmed if the Confidential Information were disclosed to competitors or made
available to the public. Without limiting the applicability of any other agreement to which any
Member is subject, no Member shall, directly or indirectly, disclose or use (other than solely for
the purposes of such Member monitoring and analyzing their investment in the Company or
performing their duties as a Manager, Officer, employee, consultant or other service provider of
the Company and/or the Company Subsidiaries) at any time, including, without limitation, use
for personal, commercial or proprietary advantage or profit, either during their association or

Case 1:18-cv-10936-JSR   Document 157-8   Filed 01/24/19   Page 107 of 245



DB1/ 87817619.15

45

employment with the Company and/or the Company Subsidiaries or thereafter, any Confidential
Information of which such Member is or becomes aware. Each Member in possession of
Confidential Information shall take all appropriate steps to safeguard such information and to
protect it against disclosure, misuse, espionage, loss and theft.

(b) Nothing contained in Section 10.01(a) shall prevent any Member from disclosing
Confidential Information: (i) upon the order of any court or administrative agency; (ii) upon the
request or demand of any regulatory agency or authority having jurisdiction over such Member;
(iii) to the extent compelled by legal process or required or requested pursuant to subpoena,
interrogatories or other discovery requests; (iv) to the extent necessary in connection with the
exercise of any remedy hereunder; (v) to other Members; (vi) to such Member’s Representatives
who, in the reasonable judgment of such Member, need to know such Confidential Information
and agree to be bound by the provisions of this Section 10.01 as if a Member; or (vii) to any
potential Permitted Transferee in connection with a proposed Transfer of Units from such
Member, as long as such Transferee agrees to be bound by the provisions of this Section 10.01
as if a Member or (viii) with respect to any Member that is an Affiliate of a private equity fund,
to its Affiliates’ current and potential investors in the ordinary course of their private equity
business; provided, that in the case of clause (i), (ii) or (iii), such Member shall notify the
Company and other Members of the proposed disclosure as far in advance of such disclosure as
practicable and use reasonable efforts to ensure that any Confidential Information so disclosed is
accorded confidential treatment satisfactory to the Company, when and if available; and
provided, further, that in the case of clause (viii) the Manager shall be entitled to review any
such disclosure relating to the Company prior to its publication and the Manager’s comments
with respect to any such disclosure that would be competitively harmful to the Company shall be
considered in good faith by the disclosing party.

(c) The restrictions of Section 10.01(a) shall not apply to Confidential Information
that: (i) is or becomes generally available to the public other than as a result of a disclosure by a
Member in violation of this Agreement; (ii) is or becomes available to a Member or any of its
Representatives on a non-confidential basis prior to its disclosure to the receiving Member and
any of its Representatives in compliance with this Agreement; (iii) is or has been independently
developed or conceived by such Member without use of Confidential Information; or (iv)
becomes available to the receiving Member or any of its Representatives on a non-confidential
basis from a source other than the Company, any other Member or any of their respective
Representatives; provided, that such source is not known by the recipient of the Confidential
Information to be bound by a confidentiality agreement with the disclosing Member or any of its
Representatives.

Section 10.02 Registration Rights. In anticipation of an Initial Public Offering, the
Manager, the holders of a majority of the Class A Preferred Units (other than those Class A
Preferred Units held by Senior Heath Insurance Company of Pennsylvania), the holders of a
majority of the Class B Preferred Units or the holders of a majority of the Class C Preferred
Units, or Senior Heath Insurance Company of Pennsylvania (as long as it holds Class A
Preferred Units), may require the Company to enter into a customary “Registration Rights
Agreement” with the Members, which agreement shall set forth the rights and obligations of the
Members in connection with an Initial Public Offering or any other public offering, facilitate the
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consummation of the Initial Public Offering in an orderly and efficient manner and contain
customary piggyback registration rights for the holders of Preferred Units and Common Units
(including cutback provisions).

ARTICLE XI
ACCOUNTING; TAX MATTERS

Section 11.01 Inspection Rights; Information Rights.

(a) The Company shall furnish to each Member the following reports:

(A) Annual Financial Statements. As soon as practicable, but in any
event within ninety (90) business days after the end of each fiscal
year of the Company, a consolidated balance sheet of the Company
and its Subsidiaries, if any, as of the end of such fiscal year and the
related consolidated statements of income, stockholders’ equity
and cash flows for the fiscal year then ended, prepared in
accordance with GAAP, together with an audit thereof by a firm of
independent public accountants of nationally recognized standing
selected by the Manager; and

(B) Quarterly Financial Statements. As soon as practicable, but in any
event within thirty (30) business days after the end of each fiscal
quarter of the Company, a consolidated balance sheet of the
Company and its Subsidiaries, if any, and the related consolidated
statements of income, stockholders’ equity and cash flows for the
fiscal quarter then ended, unaudited but prepared in accordance
with GAAP and certified by the chief financial officer of the
Company, such consolidated balance sheet to be as of the end of
such quarter and such consolidated statements of income,
stockholders’ equity and cash flows to be for such quarter and for
the period from the beginning of the fiscal year to the end of such

quarter, in each case with comparative statements for the prior
fiscal year.

Section 11.02 Tax Matters.

(a) Appointment. The Members hereby appoint BBLN-Agera Corp. as the “Tax
Matters Member” who shall serve as the “tax matters partner” (as such term is defined in
Section 6231 of the Code) for the Company.

(b) Procedural Compliance. Each Member hereby agrees (i) to take such actions as
may be required to effect the designation of BBLN-Agera Corp. as the Tax Matters Member, (ii)
to cooperate to provide any information or take such other actions as may be reasonably
requested by the Tax Matters Member in order to determine whether any Imputed Underpayment
Amount may be modified pursuant to Code Section 6225(c), and (iii) to, upon the request of the
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Tax Matters Member, file any amended U.S. federal income tax return and pay any tax due in
connection with such tax return in accordance with Code Section 6225(c)(2). A Member’s
obligation to comply with this Section shall survive the transfer, assignment or liquidation of
such Member’s interest in the Company.

(c) Tax Examinations and Audits. (i) the Tax Matters Member is authorized and
required to represent the Company (at the Company’s expense) in connection with all
examinations of the Company’s affairs by Taxing Authorities, including resulting administrative
and judicial proceedings, and to expend Company funds for professional services and costs
associated therewith; (ii) each Member agrees to cooperate with the Tax Matters Member and to
do or refrain from doing any or all things reasonably requested by the Tax Matters Member with
respect to the conduct of examinations by Taxing Authorities and any resulting proceedings; and
(iii) each Member agrees that any action taken by the Tax Matters Member in connection with
audits of the Company shall be binding upon such Members and that such Member shall not
independently act with respect to tax audits or tax litigation affecting the Company.

(d) Income Tax Elections. The Tax Matters Member shall have discretion to make
any income tax election it deems advisable on behalf of the Company. All determinations as to
tax elections and accounting principles shall be made by the Tax Matters Member.

(e) Tax Returns and Tax Deficiencies. Each Member agrees that such Member shall
not treat any Company item inconsistently on such Member’s federal, state, foreign or other
income tax return with the treatment of the item on the Company’s return. The Tax Matters
Member shall have discretion to determine whether the Company (either on its own behalf or on
behalf of the Members) will contest or continue to contest any tax deficiencies assessed or
proposed to be assessed by any Taxing Authority. Any deficiency for taxes imposed on any
Member (including penalties, additions to tax or interest imposed with respect to such taxes) will
be paid by such Member and if required to be paid (and actually paid) by the Company, will be
recoverable from such Member as provided in Section 7.05(d).

(f) Resignation. The Tax Matters Member may resign at any time. If BBLN-Agera
Corp. resigns as the Tax Maters Member, the holders of a majority of the Voting Units shall
appoint a new Tax Matters Member.

(g) New Partnership Audit Rules. As and to the extent required by the New
Partnership Audit Rules, the Tax Matters Member shall be the “partnership representative” (as
defined in Section 6223(a) of the Code). Unless otherwise determined by the Manager, the
Company shall not elect to apply the New Partnership Audit Rules prior to the effective date
described in Section 6241(g)(1) of the Code. The Manager, in its discretion, shall determine (A)
whether or not the Company should make the election under Section 6221(b) of the Code with
respect to determinations of adjustments at the Company level and (B) if the election described
in clause (A) is not made or is not available, to the extent applicable, whether or not the
Company should make the election under Section 6226(a) of the Code with respect to the
alternative to payment of imputed underpayment by the Company and, in each such case if such
election is made, the Company, the Manager and the partnership representative, as applicable,
shall take any other action such as filings, disclosures and notifications necessary to effectuate
such election. Notwithstanding the foregoing, the Manager, the Company and the partnership

Case 1:18-cv-10936-JSR   Document 157-8   Filed 01/24/19   Page 110 of 245



DB1/ 87817619.15

48

representative are each authorized, in its discretion, to make any available election related to
Sections 6221 through 6241 of the Code and take any action it deems necessary or appropriate to
comply with the requirements of the Code and conduct the Company’s affairs under Sections
6221 through 6241 of the Code. Each Member shall cooperate with the Company in order to
make any election or to otherwise comply with the Partnership Audit Rules, including providing
necessary information, documents and forms.

Section 11.03 Tax Returns. At the expense of the Company, the Manager (or any
Officer that it may designate pursuant to Section 8.02) shall endeavor to cause the preparation
and timely filing (including extensions) of all tax returns required to be filed by the Company
pursuant to the Code as well as all other required tax returns in each jurisdiction in which the
Company and the Company Subsidiaries own property or do business. As soon as reasonably
possible after the end of each Fiscal Year, and no later than May 31 of the next Fiscal Year with
respect to such Fiscal Year, the Manager or designated Officer will cause to be delivered to each
Person who was a Member at any time during such Fiscal Year, IRS Schedule K-1 to Form 1065
and such other information with respect to the Company as may be necessary for the preparation
of such Person’s federal, state and local income tax returns for such Fiscal Year. Upon request
of the Majority Member, the Company will provide tax data in electronic form as reasonably
requested by May 31. For each Fiscal Year, the Company will provide each Person who was a
Member at any time during such Fiscal Year with an estimate of the taxable income and state
apportionments allocable to such Person on a periodic basis during such Fiscal Year, including
(x) by the end of May of such Fiscal Year an estimate of taxable income and state
apportionments as of that date, and (y) by the end of October of such year an estimate of taxable
income and state apportionments as of that date. The Company will use a “more-likely-than-
not” standard when taking tax positions.

Section 11.04 Company Funds. All funds of the Company shall be deposited in its
name, or in such name as may be designated by the Manager, in such checking, savings or other
accounts, or held in its name in the form of such other investments as shall be designated by the
Manager. The funds of the Company shall not be commingled with the funds of any other
Person. All withdrawals of such deposits or liquidations of such investments by the Company
shall be made exclusively upon the signature or signatures of such Officer or Officers as the
Manager may designate.

ARTICLE XII
DISSOLUTION AND LIQUIDATION

Section 12.01 Events of Dissolution. The Company shall be dissolved and is affairs
wound up only upon the occurrence of any of the following events (each, a “Dissolution
Event”):

(a) The determination of the Manager to dissolve the Company;

(b) An election to dissolve the Company made by holders of a majority of the Voting
Units;
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(c) The sale, exchange, involuntary conversion, or other disposition or Transfer of all
or substantially all the assets of the Company; or

(d) The entry of a decree of judicial dissolution under § 18-802 of the Delaware Act.

Section 12.02 Effectiveness of Dissolution. Dissolution of the Company shall be
effective on the day on which the event described in Section 12.01 occurs, but the Company
shall not terminate until the winding up of the Company has been completed, the assets of the
Company have been distributed as provided in Section 12.03 and the Certificate of Formation
shall have been cancelled as provided in Section 12.04.

Section 12.03 Liquidation. If the Company is dissolved pursuant to Section 12.01, the
Company shall be liquidated and its business and affairs wound up in accordance with the
Delaware Act and the following provisions:

(a) Liquidator. The Manager, or, if the Manager is unable to do so, a Person selected
by the holders of a majority of the Voting Units, shall act as liquidator to wind up the Company
(the “Liquidator”). The Liquidator shall have full power and authority to sell, assign, and
encumber any or all of the Company’s assets and to wind up and liquidate the affairs of the
Company in an orderly and business-like manner.

(b) Accounting. As promptly as possible after dissolution and again after final
liquidation, the Liquidator shall cause a proper accounting to be made by a recognized firm of
certified public accountants of the Company’s assets, liabilities and operations through the last
day of the calendar month in which the dissolution occurs or the final liquidation is completed,
as applicable.

(c) Distribution of Proceeds. The Liquidator shall liquidate the assets of the
Company and Distribute the proceeds of such liquidation in the following order of priority,
unless otherwise required by mandatory provisions of Applicable Law:

(i) first, to the payment of all of the Company’s debts and liabilities to its
creditors (including Members, if applicable) and the expenses of liquidation (including sales
commissions incident to any sales of assets of the Company);

(ii) second, to the establishment of and additions to reserves that are
determined by the Manager in its sole discretion to be reasonably necessary for any contingent
unforeseen liabilities or obligations of the Company; and

(iii) third, to the Members in the same manner as Distributions are made under
Section 7.02.

(d) Discretion of Liquidator. Notwithstanding the provisions of Section 12.03(c)
that require the liquidation of the assets of the Company, but subject to the order of priorities set
forth in Section 12.03(c), if upon dissolution of the Company the Liquidator determines that an
immediate sale of part or all of the Company’s assets would be impractical or could cause undue
loss to the Members, the Liquidator may defer the liquidation of any assets except those
necessary to satisfy Company liabilities and reserves, and may, in its absolute discretion,
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Distribute to the Members, in lieu of cash, as tenants in common and in accordance with the
provisions of Section 12.03(c), undivided interests in such Company assets as the Liquidator
deems not suitable for liquidation. Any such Distribution in kind will be subject to such
conditions relating to the disposition and management of such properties as the Liquidator deems
reasonable and equitable and to any agreements governing the operating of such properties at
such time. For purposes of any such Distribution, any property to be Distributed will be valued at
its Fair Market Value.

Section 12.04 Cancellation of Certificate. Upon completion of the Distribution of the
assets of the Company as provided in Section 12.03(c) hereof, the Company shall be terminated
and the Liquidator shall cause the cancellation of the Certificate of Formation in the State of
Delaware and of all qualifications and registrations of the Company as a foreign limited liability
company in jurisdictions other than the State of Delaware and shall take such other actions as
may be necessary to terminate the Company.

Section 12.05 Survival of Rights, Duties and Obligations. Dissolution, liquidation,
winding up or termination of the Company for any reason shall not release any party from any
Loss which at the time of such dissolution, liquidation, winding up or termination already had
accrued to any other party or which thereafter may accrue in respect of any act or omission prior
to such dissolution, liquidation, winding up or termination. For the avoidance of doubt, none of
the foregoing shall replace, diminish or otherwise adversely affect any Member’s right to
indemnification pursuant to Section 13.03.

Section 12.06 Recourse for Claims. Each Member shall look solely to the assets of the
Company for all Distributions with respect to the Company, such Member’s Capital Account,
and such Member’s share of Net Income, Net Loss and other items of income, gain, loss and
deduction, and shall have no recourse therefor (upon dissolution or otherwise) against the
Manager, the Liquidator or any other Member.

ARTICLE XIII
EXCULPATION AND INDEMNIFICATION

Section 13.01 Exculpation of Covered Persons.

(a) Covered Persons. As used herein, the term “Covered Person” shall mean (i)
each Member, (ii) each officer, director, shareholder, partner, member, controlling Affiliate,
employee, agent or representative of each Member, and each of their controlling Affiliates, and
(iii) the Manager and each Officer, employee, agent or representative of the Company.

(b) Standard of Care. No Covered Person shall be liable to the Company or any
other Covered Person for any loss, damage or claim incurred by reason of any action taken or
omitted to be taken by such Covered Person in good-faith reliance on the provisions of this
Agreement, so long as such action or omission does not constitute fraud or willful misconduct by
such Covered Person.

(c) Good Faith Reliance. A Covered Person shall be fully protected in relying in
good faith upon the records of the Company and upon such information, opinions, reports or
statements (including financial statements and information, opinions, reports or statements as to
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the value or amount of the assets, liabilities, Net Income or Net Losses of the Company or any
facts pertinent to the existence and amount of assets from which Distributions might properly be
paid) of the following Persons or groups: (i) one or more Officers or employees of the Company;
(ii) any attorney, independent accountant, appraiser or other expert or professional employed or
engaged by or on behalf of the Company; or (iii) any other Person selected in good faith by or on
behalf of the Company, in each case as to matters that such relying Person reasonably believes to
be within such other Person’s professional or expert competence. The preceding sentence shall in
no way limit any Person’s right to rely on information to the extent provided in § 18-406 of the
Delaware Act.

Section 13.02 Liabilities of Covered Persons.

(a) This Agreement is not intended to, and does not, create or impose any fiduciary
duty on any Covered Person. Furthermore, each of the Members and the Company hereby
waives any and all fiduciary duties that, absent such waiver, may be implied by Applicable Law,
and in doing so, acknowledges and agrees that the duties and obligation of each Covered Person
to each other and to the Company are only as expressly set forth in this Agreement. The
provisions of this Agreement, to the extent that they restrict the duties and liabilities of a
Covered Person otherwise existing at law or in equity, are agreed by the Members to replace
such other duties and liabilities of such Covered Person.

Section 13.03 Indemnification.

(a) Indemnification. To the fullest extent permitted by the Delaware Act, as the
same now exists or may hereafter be amended, substituted or replaced (but, in the case of any
such amendment, substitution or replacement only to the extent that such amendment,
substitution or replacement permits the Company to provide broader indemnification rights than
the Delaware Act permitted the Company to provide prior to such amendment, substitution or
replacement), the Company shall indemnify, hold harmless, defend, pay and reimburse any
Covered Person against any and all losses, claims, damages, judgments, fines or liabilities,
including reasonable legal fees or other expenses incurred in investigating or defending against
such losses, claims, damages, judgments, fines or liabilities, and any amounts expended in
settlement of any claims (collectively, “Losses”) to which such Covered Person may become
subject by reason of:

(i) Any act or omission or alleged act or omission performed or omitted to be
performed on behalf of the Company, any Member or any direct or indirect Subsidiary of the
foregoing in connection with the business of the Company; or

(ii) The fact that such Covered Person is or was acting in connection with the
business of the Company as a partner, member, stockholder, controlling Affiliate, manager,
director, officer, employee or agent of the Company, any Member, or any of their respective
controlling Affiliates, or that such Covered Person is or was serving at the request of the
Company as a partner, member, manager, director, officer, employee or agent of any Person
including the Company or any Company Subsidiary;
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provided, that (x) such Covered Person acted in good faith and in a manner believed by such
Covered Person to be in, or not opposed to, the best interests of the Company and, with respect
to any criminal proceeding, had no reasonable cause to believe his or her conduct was unlawful,
and (y) such Covered Person’s conduct did not constitute fraud or willful misconduct, in either
case as determined by a final, nonappealable order of a court of competent jurisdiction. In
connection with the foregoing, the termination of any action, suit or proceeding by judgment,
order, settlement, conviction, or upon a plea of nolo contendere or its equivalent, shall not, of
itself, create a presumption that the Covered Person did not act in good faith or, with respect to
any criminal proceeding, had reasonable cause to believe that such Covered Person’s conduct
was unlawful, or that the Covered Person’s conduct constituted fraud or willful misconduct;
provided, further, that, unless the Manager otherwise determines, no Person shall be entitled to
indemnification hereunder with respect to a proceeding initiated by such Person or with respect
to a proceeding between such Person on the one hand and any of the Company or its Subsidiaries
on the other.

(b) Reimbursement. The Company shall promptly reimburse (and/or advance to the
extent reasonably required) each Covered Person for reasonable legal or other expenses (as
incurred) of such Covered Person in connection with investigating, preparing to defend or
defending any claim, lawsuit or other proceeding relating to any Losses for which such Covered
Person may be indemnified pursuant to this Section 13.03; provided, that if it is finally judicially
determined that such Covered Person is not entitled to the indemnification provided by this
Section 13.03, then such Covered Person shall promptly reimburse the Company for any
reimbursed or advanced expenses.

(c) Entitlement to Indemnity. The indemnification provided by this Section 13.03
shall not be deemed exclusive of any other rights to indemnification to which those seeking
indemnification may be entitled under any agreement or otherwise. The provisions of this
Section 13.03 shall continue to afford protection to each Covered Person regardless of whether
such Covered Person remains in the position or capacity pursuant to which such Covered Person
became entitled to indemnification under this Section 13.03 and shall inure to the benefit of the
executors, administrators, legatees and distributees of such Covered Person.

(d) Insurance. To the extent available on commercially reasonable terms, the
Company may purchase and maintain, at its expense as determined by the Manager, insurance to
cover Losses covered by the foregoing indemnification provisions and to otherwise cover Losses
for any breach or alleged breach by any Covered Person of such Covered Person’s duties in such
amount and with such deductibles as the Manager may determine; provided, that the failure to
obtain such insurance shall not affect the right to indemnification of any Covered Person under
the indemnification provisions contained herein, including the right to be reimbursed or
advanced expenses or otherwise indemnified for Losses hereunder. If any Covered Person
recovers any amounts in respect of any Losses from any insurance coverage, then such Covered
Person shall, to the extent that such recovery is duplicative, reimburse the Company for any
amounts previously paid to such Covered Person by the Company in respect of such Losses. The
Company hereby acknowledges that the Covered Persons may have certain rights to
indemnification, advancement of expenses and/or insurance provided by a Member, or its
Affiliates (excluding the Company and its Subsidiaries). The Company hereby agrees, on behalf
of itself and its Subsidiaries, (i) that it is an indemnitor of first resort (i.e., its obligations to each
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of the Covered Persons are primary and any obligation of a Member or its Affiliates to advance
expenses or to provide indemnification for the same expenses or liabilities incurred by or on
behalf of any of the Covered Persons is secondary); (ii) that it shall be required to advance the
full amount of expenses incurred by or on behalf of each of the Covered Persons and shall be
liable for the full amount of all Losses to the extent legally permitted and as required by the
terms of this Agreement (or, to the extent applicable, the Delaware Act), without regard to any
rights such Covered Persons may have against a Member or its Affiliates (including under
director and officer insurance policies); and (iii) that it irrevocably waives, relinquishes and
releases each Member and its Affiliates from any and all claims for contribution, subrogation or
any other recovery of any kind in respect thereof. The Company further agrees that no
advancement or payment by a Member or its Affiliates on behalf of a Covered Persons with
respect to any claim for which a Covered Person has sought indemnification from the Company
or any Subsidiary of the Company shall affect the foregoing, and each Member shall have a right
of contribution and/or be subrogated to the extent of such advancement or payment to all of the
rights of recovery of a Covered Person against the Company or any Subsidiary of the Company.
The Company and each of the Covered Persons agree that each Member, and its Affiliates are
express third-party beneficiaries of the terms of this Section 13.03(d).

(e) Funding of Indemnification Obligation. Notwithstanding anything contained
herein to the contrary, any indemnity by the Company relating to the matters covered in this
Section 13.03 shall be provided out of and to the extent of Company assets only, and no Member
(unless such Member otherwise agrees in writing) shall have personal liability on account thereof
or shall be required to make additional Capital Contributions to help satisfy such indemnity by
the Company.

(f) Savings Clause. If this Section 13.03 or any portion hereof shall be invalidated
on any ground by any court of competent jurisdiction, then the Company shall nevertheless
indemnify and hold harmless each Covered Person pursuant to this Section 13.03 to the fullest
extent permitted by any applicable portion of this Section 13.03 that shall not have been
invalidated and to the fullest extent permitted by Applicable Law.

(g) Amendment. The provisions of this Section 13.03 shall be a contract between the
Company, on the one hand, and each Covered Person who served in such capacity at any time
while this Section 13.03 is in effect, on the other hand, pursuant to which the Company and each
such Covered Person intend to be legally bound. No amendment, modification or repeal of this
Section 13.03 that adversely affects the rights of a Covered Person to indemnification for Losses
incurred or relating to a state of facts existing prior to such amendment, modification or repeal
shall apply in such a way as to eliminate or reduce such Covered Person’s entitlement to
indemnification for such Losses without the Covered Person’s prior written consent.

Section 13.04 Survival. The provisions of this Article XIII shall survive the dissolution,
liquidation, winding up and termination of the Company.

Case 1:18-cv-10936-JSR   Document 157-8   Filed 01/24/19   Page 116 of 245



DB1/ 87817619.15

54

ARTICLE XIV
MISCELLANEOUS

Section 14.01 Expenses. Except as otherwise expressly provided herein, all costs and
expenses, including fees and disbursements of counsel, financial advisors and accountants,
incurred in connection with the preparation and execution of this Agreement, or any amendment
or waiver hereof, and the transactions contemplated hereby shall be paid by the party incurring
such costs and expenses.

Section 14.02 Further Assurances. In connection with this Agreement and the
transactions contemplated hereby, the Company and each Member hereby agrees, at the request
of the Company or any other Member, to execute and deliver such additional documents,
instruments, conveyances and assurances and to take such further actions as may be required to
carry out the provisions hereof and give effect to the transactions contemplated hereby.

Section 14.03 Notices. All notices, requests, consents, claims, demands, waivers and
other communications hereunder shall be in writing and shall be deemed to have been given: (a)
when delivered by hand (with written confirmation of receipt); (b) when received by the
addressee if sent by a nationally recognized overnight courier (receipt requested); (c) on the date
sent by facsimile or e-mail of a PDF document (with confirmation of transmission) if sent during
normal business hours of the recipient, and on the next Business Day if sent after normal
business hours of the recipient; or (d) on the third day after the date mailed, by certified or
registered mail, return receipt requested, postage prepaid. Such communications must be sent to
the respective parties at the following addresses (or at such other address for a party as shall be
specified in a notice given in accordance with this Section 14.03):

If to the Company: AGH Parent LLC
c/0 B Asset Manager
1370 Avenue of the Americas
32nd Floor
New York, NY 10019
Attention: Dhruv Narain
Facsimile: 212.260.5051
E-Mail: dnarain@bassetmanager.com

with a copy to: Morgan, Lewis & Bockius LLP
101 Park Avenue
New York, NY 10178
Attention: Steven A. Navarro, Esq.
Facsimile: 212.309.6001
E-mail: steven.navarro@morganlewis.com

If to any Member, to such Member’s respective mailing address as set forth on the Members
Schedule.
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Section 14.04 Headings. The headings in this Agreement are inserted for convenience or
reference only and are in no way intended to describe, interpret, define, or limit the scope, extent
or intent of this Agreement or any provision of this Agreement.

Section 14.05 Severability. If any term or provision of this Agreement is held to be
invalid, illegal or unenforceable under Applicable Law in any jurisdiction, such invalidity,
illegality or unenforceability shall not affect any other term or provision of this Agreement or
invalidate or render unenforceable such term or provision in any other jurisdiction. Upon such
determination that any term or other provision is invalid, illegal or unenforceable, the parties
hereto shall negotiate in good faith to modify this Agreement so as to effect the original intent of
the parties as closely as possible in a mutually acceptable manner in order that the transactions
contemplated hereby be consummated as originally contemplated to the greatest extent possible.

Section 14.06 Entire Agreement.

(a) This Agreement, together with the Certificate of Formation, the Incentive Plan,
each Award Agreement, the Purchase Agreement and all related Exhibits and Schedules,
constitutes the sole and entire agreement of the parties to this Agreement with respect to the
subject matter contained herein and therein, and supersedes all prior and contemporaneous
understandings, agreements, representations and warranties, both written and oral, with respect
to such subject matter.

(b) In the event of an inconsistency or conflict between the provisions of this
Agreement and any provision of the Incentive Plan or an applicable Award Agreement with
respect to the subject matter of the Incentive Plan or Award Agreement, the Manager shall
resolve such conflict in its sole discretion.

Section 14.07 Successors and Assigns. Subject to the restrictions on Transfers set forth
herein, this Agreement shall be binding upon and shall inure to the benefit of the parties hereto
and their respective heirs, executors, administrators, successors and assigns.

Section 14.08 No Third-party Beneficiaries. Except as provided in Article XIII, which
shall be for the benefit of and enforceable by Covered Persons as described therein, this
Agreement is for the sole benefit of the parties hereto (and their respective heirs, executors,
administrators, successors and assigns) and nothing herein, express or implied, is intended to or
shall confer upon any other Person, including any creditor of the Company, any legal or
equitable right, benefit or remedy of any nature whatsoever under or by reason of this
Agreement.

Section 14.09 Amendment.

(a) No provision of this Agreement may be amended or modified except by a writing
executed by the Manager; provided, that no amendment or modification that would materially
and adversely affect holders of one class or series of Membership Interests without similarly and
proportionately affecting holders of other classes or series of Membership Interests, shall be
made without the prior written consent of holders of at least a majority of the Membership
Interests of such class; for the avoidance of doubt, no such consent shall be required with respect
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to amendments or modifications made solely to establish the terms of Incentive Units or new
securities of the Company.

(b) Any amendment in accordance with Section 14.09(a) shall be binding upon each
Member and the Company.

(c) Without limiting the generality of the foregoing, and for the avoidance of any
doubt, the Manager may amend this Agreement without the consent of any Member (i) to reflect
changes validly made in the Members and corresponding changes in the terms and provisions of
this Agreement necessary to reflect or conform with any such change in the Members; (ii) to
reflect changes permitted in accordance with this Agreement in the Capital Accounts or the
Membership Interests of the Members; or (iii) to clarify any ambiguities herein or to
appropriately adjust any mechanics or procedures set forth herein so long as the rights of the
Members are not prejudiced (in more than an insignificant manner) thereby.

(d) Anything in the foregoing provisions of this Section 14.09 to the contrary
notwithstanding, this Agreement may be amended from time to time in each and every manner
deemed necessary or appropriate by the Manager to comply with the then existing requirements
of the Code and the Treasury Regulations affecting the Company or any other provision of
applicable law or regulation.

Section 14.10 Waiver. No waiver by any party of any of the provisions hereof shall be
effective unless explicitly set forth in writing and signed by the party so waiving. No waiver by
any party shall operate or be construed as a waiver in respect of any failure, breach or default not
expressly identified by such written waiver, whether of a similar or different character, and
whether occurring before or after that waiver. No failure to exercise, or delay in exercising, any
right, remedy, power or privilege arising from this Agreement shall operate or be construed as a
waiver thereof, nor shall any single or partial exercise of any right, remedy, power or privilege
hereunder preclude any other or further exercise thereof or the exercise of any other right,
remedy, power or privilege.

Section 14.11 Governing Law. All issues and questions concerning the application,
construction, validity, interpretation and enforcement of this Agreement shall be governed by
and construed in accordance with the internal laws of the State of Delaware, without giving
effect to any choice or conflict of law provision or rule (whether of the State of Delaware or any
other jurisdiction) that would cause the application of laws of any jurisdiction other than those of
the State of Delaware.

Section 14.12 Submission to Jurisdiction. The parties hereby agree that any suit, action
or proceeding seeking to enforce any provision of, or based on any matter arising out of or in
connection with, this Agreement or the transactions contemplated hereby, whether in contract,
tort or otherwise, shall be brought in the United States District Court for the District of Delaware
or in the Court of Chancery of the State of Delaware (or, if such court lacks subject matter
jurisdiction, in the Superior Court of the State of Delaware), so long as one of such courts shall
have subject-matter jurisdiction over such suit, action or proceeding, and that any case of action
arising out of this Agreement shall be deemed to have arisen from a transaction of business in the
State of Delaware. Each of the parties hereby irrevocably consents to the jurisdiction of such
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courts (and of the appropriate appellate courts therefrom) in any such suit, action or proceeding
and irrevocably waives, to the fullest extent permitted by law, any objection that it may now or
hereafter have to the laying of the venue of any such suit, action or proceeding in any such court
or that any such suit, action or proceeding which is brought in any such court has been brought in
an inconvenient form. Service of process, summons, notice or other document by registered mail
to the address set forth in Section 14.03 shall be effective service of process for any suit, action
or other proceeding brought in any such court.

Section 14.13 Waiver of Jury Trial. Each party hereto hereby acknowledges and agrees
that any controversy which may arise under this Agreement is likely to involve complicated and
difficult issues and, therefore, each such party irrevocably and unconditionally waives any right
it may have to a trial by jury in respect of any legal action arising out of or relating to this
Agreement or the transactions contemplated hereby.

Section 14.14 Equitable Remedies. Each party hereto acknowledges that a breach or
threatened breach by such party of any of its obligations under this Agreement would give rise to
irreparable harm to the other parties, for which monetary damages would not be an adequate
remedy, and hereby agrees that in the event of a breach or a threatened breach by such party of
any such obligations, each of the other parties hereto shall, in addition to any and all other rights
and remedies that may be available to them in respect of such breach, be entitled to equitable
relief, including a temporary restraining order, an injunction, specific performance and any other
relief that may be available from a court of competent jurisdiction (without any requirement to
post bond).

Section 14.15 Remedies Cumulative. The rights and remedies under this Agreement are
cumulative and are in addition to and not in substitution for any other rights and remedies
available at law or in equity or otherwise, except to the extent expressly provided in Section
13.02 to the contrary.

Section 14.16 Counterparts. This Agreement may be executed in counterparts, each of
which shall be deemed an original, but all of which together shall be deemed to be one and the
same agreement. A signed copy of this Agreement delivered by facsimile, e-mail or other means
of Electronic Transmission shall be deemed to have the same legal effect as delivery of an
original signed copy of this Agreement.

Section 14.17 Initial Public Offering.

(a) Initial Public Offering. If at any time the Manager desires to cause (i) a Transfer
of all or a substantial portion of (x) the assets of the Company or (y) the Units to a newly
organized corporation or other business entity (an “IPO Entity”); (ii) a merger or consolidation
of the Company into or with a IPO Entity as provided under § 18-209 of the Delaware Act or
otherwise; or (iii) another restructuring of all or substantially all the assets or Units of the
Company into an IPO Entity, including by way of the conversion of the Company into a
Delaware corporation as provided under § 18-216 of the Delaware Act (any such corporation
also herein referred to as an “IPO Entity”), in any such case in anticipation of or otherwise in
connection with an Initial Public Offering of securities of an IPO Entity or its Affiliate (an
“Initial Public Offering”), each Member shall take such steps to effect such Transfer, merger,
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consolidation, conversion or other restructuring as may be reasonably requested by the Manager,
including, without limitation, executing and delivering all agreements, instruments and
documents as may be reasonably required and Transferring or tendering such Member’s Units to
an IPO Entity in exchange for consideration for shares of capital stock or other equity interests of
the IPO Entity, determined in accordance with the valuation procedures set forth in Section
14.17(b).

(b) Fair Market Value. In connection with a transaction described in Section
14.17(a), the Manager shall, in good faith but subject to the following sentence, determine the
Fair Market Value of the assets and/or Transferred Units to, merged with or converted into
shares of the IPO Entity, the aggregate Fair Market Value of the IPO Entity and the number of
shares of capital stock or other equity interests to be issued to each Member in exchange for
consideration therefore. In determining Fair Market Value, (i) the offering price of the Initial
Public Offering shall be used by the Manager to determine the Fair Market Value of the capital
stock or other equity interests of the IPO Entity and (ii) the Fair Market Value of the Units shall
be based upon a hypothetical orderly liquidation of the Company utilizing generally accepted
valuation methodologies, including the assumption that the assets of the Company are a “going
concern” at the time of such determination and shall not include any discounts for lack of
marketability, minority ownership or otherwise. In addition, any Units (including Incentive
Units) to be converted into or redeemed or exchanged for shares of the IPO Entity shall receive
shares with substantially equivalent economic, governance, priority and other rights and
privileges as in effect immediately prior to such transaction (disregarding the tax treatment of
such transaction).

(c) Appointment of Proxy. Each Member hereby makes, constitutes and appoints
the Company, with full power of substitution and resubstitution, its true and lawful attorney, for
it and in its name, place and stead and for its use and benefit, to act as its proxy in respect of any
vote or approval of Members required to give effect to this Section 14.17, including any vote or
approval required under § 18-209 or § 18-216 of the Delaware Act. The proxy granted pursuant
to this Section 14.17(c) is a special proxy coupled with an interest and is irrevocable.

(d) Lock-up Agreement. Each Member hereby agrees that in connection with an
Initial Public Offering, and upon the request of the managing underwriter in such offering, such
Member shall not, without the prior written consent of such managing underwriter, during the
period commencing three days prior to the effective date of such registration and until the date
specified by such managing underwriter (such period not to exceed 180 days in the case of an
Initial Public Offering, and such lock-up period subject to automatic expiration in the event the
Initial Public Offering has not been consummated by a date to be reasonably agreed upon
between the Company and the managing underwriting), (i) offer, pledge, sell, contract to sell,
grant any option or contract to purchase, purchase any option or contract to sell, hedge the
beneficial ownership of or otherwise dispose of, directly or indirectly, any Units or Unit
Equivalents (including any equity securities of the IPO Entity) (whether such Units or Unit
Equivalents or any such securities are then owned by the Member or are thereafter acquired), or
(ii) enter into any swap or other arrangement that transfers to another, in whole or in part, any of
the economic consequences of ownership of such securities, whether any such transaction
described in clause (i) or (ii) above is to be settled by delivery of Units or Unit Equivalents
(including equity securities of the IPO Entity) or such other securities, in cash or otherwise. The
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foregoing provisions of this Section 14.17(d) shall not apply to sales of securities to be included
in such Initial Public Offering or other offering if otherwise permitted. Each Member agrees to
execute and deliver such other agreements as may be reasonably requested by the Company or
the managing underwriter which are consistent with the foregoing or which are necessary to give
further effect thereto. The forgoing provisions of this Section 14.17(d) shall apply only to the
Company’s Initial Public Offering, shall not apply to the sale of any shares to an underwriter
pursuant to an underwriting agreement, and shall only be applicable to the Members if all
executive officers, directors and greater than 5% stockholders of the Company enter into similar
agreements.

[SIGNATURE PAGE FOLLOWS]
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[Signature Page to Amended and Restated Limited Liability Company Agreement of AGH Parent LLC]

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as
of the date first written above by their respective officers thereunto duly authorized.

The Company:

AGH Parent LLC

By: ___________________________ 
Name:  Dhruv Narain
Title:  Authorized Signatory
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BBLN-AGERA CORP.

By: ________________________________ 
Name:  Dhruv Narain
Title:  President
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BHLN-AGERA CORP.

By: ________________________________ 
Name:  Dhruv Narain
Title:  President
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BOLN-AGERA CORP.

By: ________________________________ 
Name:  Dhruv Narain
Title:  President
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[Signature Page to Amended and Restated Limited Liability Company Agreement of AGH Parent LLC]

BEECHWOOD RE INVESTMENTS LLC

By: ________________________________ 
Name:  Samuel Adler
Title:  Authorized Signatory
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Members
Class A

Preferred
Units

Class B-1
Preferred

Units

Class B-2
Preferred

Units

Class C
Preferred

Units

Preferred
Class A

Unreturned
Capital
Value

Preferred Class
B-1

Unreturned
Capital Value

Preferred
Class B-2

Unreturned
Capital
Value

Preferred
Class C

Unreturned
Capital Value

Common
Units

Incentive
Units

Total Units

Senior Health

Insurance

Company of

Pennsylvania

350,000 $35,000,000 350,000

BRe WNIC

2013 LTC

Primary
31,178.89 $3,117,889.24 31,178.89

BBLN-Agera

Corp. 50,600 $5,060,000 50,600

BBIL ULICO

2014 75,900 $7,590,000 75,900

BHLN-Agera

Corp. 50,600 $5,060,000 50,600

BOLN-Agera

Corp. 11,721.11 $1,172,110.76 11,721.11

Starfish

Holdings

Group, Inc.
12,062 12,062

Principal

Growth

Strategies,

LLC

3,438 590,400 $2,000,000 $59,040,000 593,838

Beechwood

Re

Investments

LLC

5,730 5,730

Total
350,000 220,000 3,438 590,400 $35,000,000 $22,000,000 $2,000,000 $59,040,000 5,730 12,062 1,181,630
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Exhibit A

FORM OF JOINDER AGREEMENT

JOINDER AGREEMENT

Reference is hereby made to the Amended and Restated Limited Liability Company
Agreement, dated June 9, 2016, as amended from time to time (the “LLC Agreement”), among
[EXISTING MEMBERS] and AGH Parent LLC, a company organized under the laws of
Delaware (the “Company”). Pursuant to and in accordance with Section 4.01(b) of the LLC
Agreement, the undersigned hereby acknowledges that it has received and reviewed a complete
copy of the LLC Agreement and agrees that upon execution of this Joinder, such Person shall
become a party to the LLC Agreement and shall be fully bound by, and subject to, all of the
covenants, terms and conditions of the LLC Agreement as though an original party thereto and
shall be deemed, and is hereby admitted as, a Member for all purposes thereof and entitled to all
the rights incidental thereto [, and shall hold the status of [MEMBERSHIP CLASS]].

Capitalized terms used herein without definition shall have the meanings ascribed thereto
in the LLC Agreement.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of [DATE].

[NEW MEMBER]

By_____________________

Name:

Title:
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FORM OF AGREEMENT FOR CONSULTING SERVICES
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AGREEM ENT FO R CO NSULTING SERVICES

THIS AGREEMENT is made effective as of June 9, 2016 (the “EffectiveDate”), by and
between BAM Management Services LLC, a Delaware limited liability company
(“M anagement”), and AGH Parent LLC, a Delaware limited liability company (the
“Company,” and together with the Company’s direct or indirect subsidiaries, the “Companies”).

WHEREAS, Management, by and through its officers, employees, agents and affiliates
has developed in connection with the conduct of its business and affairs various areas of
expertise in the fields of finance, accounting, marketing, and strategic planning and corporate
consulting;

WHEREAS, the Company has, pursuant to that certain Purchase Agreement by and
between the Company and Principal Growth Strategies LLC (“PGS”), dated as of the date hereof
(the “Purchase Agreement”), purchased that certain Amended and Restated Secured
Convertible Promissory Note issued on May 16, 2014, as amended and restated on June 11,
2014, as further amended on July 3, 2014, and as further amended as of the date of the Purchase
Agreement by that certain amendment dated as of the date of the Purchase Agreement (the
“ClosingNoteAmendment”), in the principal amount of $600,071.23 (Six Hundred Thousand
Seventy-One Dollars and Twenty Three Cents), executed by Agera Energy LLC (“Agera
Energy”) as acknowledged by Agera Holdings LLC, payable to the order of PGS as specified
therein (as so amended as aforesaid, the “Note”); and

WHEREAS, the Companies desire to avail themselves of the expertise of Management in
those areas hereinabove enumerated and in which Management is acknowledged to have
expertise.

NOW, THEREFORE, the parties do hereby agree as follows:

1. Appointment; Term. The Company hereby appoints Management for a period of
ten (10) years from the Effective Date (the “Term”) to render strategic planning and consulting
services to the Companies during the Term as herein contemplated. Management’s role in this
regard shall be strictly limited to that of a consultant. Nothing in this Agreement shall confer or
be deemed to confer any corporate or managerial authority over any of the business affairs of the
Companies.

2. Services. During the Term, Management shall render to the Companies, by and
through such of its officers, employees, agents and affiliates as Management, in its sole
discretion, shall designate from time to time, strategic planning and corporate consulting services
(the “Services”). Upon completion of the Term, upon mutual agreement between Management
and the Company, Management shall render to the Companies the Services for an additional
period of mutual determination. Said Services shall consist of advice concerning finance,
marketing, strategic planning, and such other corporate consulting services as shall be requested
from time to time by Company. Company acknowledge and agrees that the Services to be
provided by Management hereunder do not encompass services that would be required in
connection with (i) (a) a sale, merger, joint venture formation or other business combination or
recapitalization in connection with which an unaffiliated third party acquires an equity interest in
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any of the Companies, directly or indirectly or (b) any acquisition by any of the Companies of
the capital stock or assets (other than assets acquired by the Companies in the ordinary course of
business), (whether by purchase, merger, joint venture formation or other business combination,
or otherwise), of any unaffiliated third party, (ii) a sale, lease or conveyance of all or a portion of
the assets of any of the Companies, (iii) (A) any offering by the Companies of capital or (B) any
issuance of debt financing or indebtedness or the refinancing of any indebtedness of any of the
Companies, or (iv) any declaration of an extraordinary dividend by any of the Companies.
Further, notwithstanding anything to the contrary contained herein, Management shall perform
no services of a type or nature that would require Management to be registered or regulated
under any applicable law in the United States relating to the regulation of broker/dealer or
investment advisory services.

3. Fees. In consideration of Management’s performance of the above-described
Services, the Company agrees to pay to Management, in cash, a services fee at the rate of one
million ($1,000,000) dollars per annum payable in advance in quarterly installments
commencing on the Effective Date of two hundred fifty thousand ($250,000) dollars for the
duration of the Term (the “Fee”). It is recognized that, subject to the terms of this Agreement, the
Company is committed to pay the full amount payable hereunder, and the Fee, once paid, is non-
refundable. The Fee shall then after be due on the first day of each calendar quarter thereafter, or
such other time as mutually agreed; provided, however that any payments otherwise due prior to
the conversion or sale of the Note shall neither be earned nor accrue, but rather shall become an
executory contractual obligation, the earning and payment of all of which contractual obligations
in the aggregate shall be entirely contingent upon the conversion of the Note where upon all
amounts otherwise due hereunder shall be earned and paid. In the event of (i) the termination of
this Agreement prior to the end of the Term, (ii) a change of control of the Company or (iii) a
direct or indirect change of control of Agera Energy, all Fees then due that have not previously
been paid, shall be accelerated and become immediately due and payable to Management.

4. Subsidiaries. The Company shall cause and take all action needed such that any
direct or indirect subsidiary of the Company agrees to the terms hereof by duly executing and
delivering a guaranty in the form attached hereto as ExhibitA.

5. Reimbursements. Within 15 calendar days of delivery of Management’s invoice,
Company shall reimburse Management for its reasonable actual out-of-pocket expenses incurred
in connection with the performance of services pursuant to this Agreement.

6. Default. In the event that Company fails to pay any part of the Fee as set forth in
Paragraph 3 above when and as due, and Company does not cure such failure prior to the 5th day
of the month following the month in which such payment is due, then Company shall be in
default under this Agreement and Management shall be entitled to receive payment in full of the
unpaid portion of the Fee upon making written demand upon Company for such payment. Upon
delivery of such written demand, Management shall be excused from rendering any further
services pursuant to this Agreement. The aforesaid right and privilege of Management to
withhold services is intended to be in addition to any and all other remedies available because of
Company’s default, including Management’s right to payment of all fees set forth herein.
Further, in the event of a default by Company, Company agree to reimburse Management for any
and all costs and expenses incurred by Management, including, without limitation, reasonable
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counsel fees and expenses, in connection with such default and any litigation or other
proceedings instituted for the collection of payments due hereunder.

7. Permissible Activities. Nothing herein shall in any way preclude Management
from engaging in any business activities or from performing services for its own account or for
the account of others, in addition to performing the Services hereunder. Except as may otherwise
be agreed in writing after the date hereof: (a) each member of the Management Group (as
defined in Section 8) shall have the right to, and shall have no duty (contractual or otherwise) not
to, directly or indirectly: (i) engage in the same or similar business activities or lines of business
as the Companies or any of their affiliates, or advise, manage, supervise or monitor any company
or business, including any and all existing and future portfolio companies of any affiliate of
Management, whether or not such company or business competes with the business of the
Companies, and (ii) do business with any client or customer of the Companies or any of their
affiliates; and (b) no member of the Management Group shall be liable to the Companies or any
of their affiliates for breach of any duty (contractual or otherwise) by reason of any such
activities or of such person’s participation therein.

8. Liability; Indemnification.

(a) Neither Management, any of its affiliates, nor any of their respective
partners, directors, officers, members, employees or agents (collectively, the “Management
Group”) shall be liable to the Companies or any of their affiliates for any loss, liability, damage
or expense (including attorney’s fees and expenses) (collectively, a “Loss”) arising out of or in
connection with the performance of services contemplated by this Agreement, unless such Loss
shall be proven to result directly from the gross negligence or bad faith on the part of such
member of the Management Group. Management makes no representations or warranties,
express or implied, in respect of the services provided by any member of the Management
Group. In no event will any member of the Management Group be liable (x) for any indirect,
special, incidental or consequential damages, including lost profits or savings, whether or not
such damages are foreseeable or (y) in respect of any Losses relating to any third party claims
(whether based in contract, tort or otherwise) other than for the Losses relating to the services
which may be provided by Management hereunder.

(b) Company shall indemnify and hold harmless Management and its
directors, officers, employees, agents and controlling persons (each being an “Indemnified
Party”) from and against any and all losses, claims, damages and liabilities, joint or several, to
which such Indemnified Party may become subject under any applicable federal or state law, or
otherwise, relating to or arising out of the strategic planning and consulting services
contemplated by, this Agreement. Company shall reimburse any Indemnified Party for all costs
and expenses (including reasonable counsel fees and expenses) incurred in connection with the
investigation of, preparation for or defense of any pending or threatened claim or any action or
proceeding arising therefrom, whether or not such Indemnified Party is a party. Company shall
not be liable under the foregoing indemnification provision to the extent that any loss, claim,
damage, liability or expense is found in a final judgment by a court of competent jurisdiction to
have resulted primarily from the bad faith or gross negligence of Management.
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9. Amendments. No amendment or waiver of any provision of this Agreement, or
consent to any departure by either party from any such provision, shall in any event be effective
unless the same shall be in writing and signed by the parties to this Agreement and then such
amendment, waiver or consent shall be effective only in the specific instance and for the specific
purpose for which given.

10. Notices. Any and all notices hereunder shall, in the absence of receipted hand
delivery, be deemed duly given when mailed, if the same shall be sent by registered or certified
mail, return receipt requested, and the mailing date shall be deemed the date from which all time
periods pertaining to a date of notice shall run. Notices shall be addressed to the parties at the
following addresses:

If to Management, to:

c/o B Asset Manager
1370 Avenue of the Americas
32nd Floor
New York, NY 10019
Attention: Dhruv Narain

If to Company, to:

c/o B Asset Manager
1370 Avenue of the Americas
32nd Floor
New York, NY 10019
Attention: Dhruv Narain

11. Entire Agreement. This Agreement shall constitute the entire agreement between
the parties with respect to the subject matter hereof, and shall supersede all previous oral and
written (and all contemporaneous oral) negotiations, commitments, agreements and
understandings relating hereto.

12. Assignment. This Agreement shall be assignable by either party hereto provided
that the non-assigning party consents in writing to such assignment.

13. Applicable Law. This Agreement shall be construed and enforced in accordance
with the laws of Delaware (without regard to the conflicts of laws provisions thereof or of any
other jurisdiction) and shall inure to the benefit of, and be binding upon, Management and
Company and their respective successors and assigns.

14. No Continuing Waiver. The waiver by any party of any breach of this Agreement
shall not operate or be construed to be a waiver of any subsequent breach.

15. Counterparts. This Agreement may be executed in two or more counterparts, each
of which shall be deemed an original, but which together shall constitute one and the same
instrument.
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EXH IBIT A

FO RM O FSUBSIDIARY GUARANTY

THIS GUARANTY, dated as of [__________ ___, ______], is executed and delivered pursuant
to that certain Agreement for Consulting Services (the “ConsultingAgreement”), dated as of June 9,
2016 (the “EffectiveDate”), by and between AGH Parent LLC, a Delaware limited liability company
(the “Company”) and BAM Management Services LLC a Delaware limited liability company
(“M anagement”). Capitalized terms not otherwise defined in this Guaranty have the meanings ascribed
to them in the Consulting Agreement.

In consideration of Management’s execution and delivery of the Consulting Agreement and its
agreement to perform the transactions contemplated hereby, and as a material inducement to such
execution, delivery and performance, each of the undersigned hereby (a) guarantees (jointly and severally
with any other guarantors under the Consulting Agreement) any payments owed by the Company to the
Consultant pursuant to this Agreement and (b) acknowledges and concurs in each and all of the terms and
conditions of the Consulting Agreement, including (without limitation) each such term that defines, limits
or otherwise circumscribes the relationship between the parties thereto and the scope of any party’s
responsibility or authority thereunder. The undersigned agrees that no formal change, amendment,
modification or waiver of any terms or condition hereof or the Consulting Agreement, no extension in
whole or in part of the time for the performance by Management of any of its obligations hereunder or
under the Consulting Agreement, and no settlement, compromise, release, surrender, modification or
impairment of, or exercise or failure to exercise any claim, right or remedy of any kind or nature in
connection herewith or the Consulting Agreement, shall affect, impair or discharge, in whole or in part,
the liability of the undersigned for the full, prompt and unconditional performance of the obligations of
the Company under the Consulting Agreement. The obligations of the undersigned hereunder are
absolute and unconditional, irrespective of any circumstance which might otherwise constitute a legal or
equitable discharge of a surety or guarantor. The liability of the undersigned shall be direct and not
conditional or contingent on the pursuit of remedies against the Company. Management may at its option
proceed in the first instance against the undersigned to collect any amount owed hereunder without first
proceeding against the Company. The guarantee of the undersigned shall be a continuing guarantee, and
the above consent and waiver of the undersigned shall remain in full force and effect until the obligations
of the Company hereunder are discharged and paid in full. The undersigned agrees to pay all costs, fees
and expenses (including reasonable attorneys’ fees and all disbursements) incurred by Management in
collecting or enforcing the undersigned’s obligations hereunder.

[NAME OF SUBSIDIARY]

By:
Name:
Title:
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AGH Parent LLC
Amended and Restated Members Schedule

to the Amended and Restated Limited Liability Company Agreement of AGH Parent LLC
(June 9, 2016)

Members
Class A

Preferred
Units

Class B-1
Preferred

Units

Class B-2
Preferred

Units

Class C
Preferred

Units

Preferred
Class A

Unreturned
Capital
Value

Preferred Class
B-1

Unreturned
Capital Value

Preferred
Class B-2

Unreturned
Capital
Value

Preferred
Class C

Unreturned
Capital Value

Common
Units

Incentive
Units

Total Units

Senior Health

Insurance

Company of

Pennsylvania

350,000 $35,000,000 350,000

BRe WNIC

2013 LTC

Primary

31,178.89 $3,117,889.24 31,178.89

BBLN-Agera

Corp.
50,600 $5,060,000 50,600

BBIL ULICO

2014
75,900 $7,590,000 75,900

BHLN-Agera

Corp.
50,600 $5,060,000 50,600

BOLN-Agera

Corp.
11,721.11 $1,172,110.76 11,721.11

Starfish

Holdings

Group, Inc.

12,062 12,062

Starfish

Capital, Inc.
3,438 45,520 $2,000,000 $4,552,000 48,958

Principal

Growth

Strategies,

LLC

544,880 $54,488,000 544,880

Beechwood

Re

Investments

LLC

5,730 5,730

Total 350,000 220,000 3,438 590,400 $35,000,000 $22,000,000 $2,000,000 $59,040,000 5,730 12,062 1,181,630
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EXECUTION VERSION

DB1/ 87728904.11

PURCHASE AGREEMENT

THIS PURCHASE AGREEMENT (this “Agreement”) is dated as of June 9, 2016, by and
between AGH Parent LLC, a Delaware limited liability company (the “Buyer”), and Principal Growth
Strategies LLC, a Delaware limited liability company (the “Seller”).

WHEREAS, the Seller has agreed to sell, and the Buyer has agreed to purchase, that certain
Amended and Restated Secured Convertible Promissory Note issued on May 16, 2014, as amended and
restated on June 11, 2014, as further amended on July 3, 2014, and as further amended as of the date of
this Agreement by that certain amendment dated as of the date of this Agreement (the “Closing Note
Amendment”), in the principal amount of $600,071.23 (Six Hundred Thousand Seventy-One Dollars and
Twenty Three Cents), executed by Agera Energy LLC (“Agera Energy”), as acknowledged by Agera
Holdings LLC (“Holdings” and together with Agera Energy and each Subsidiary of Holdings and Agera
Energy, collectively, the “Company Parties”), payable to the order of the Seller as specified therein (as
so amended as aforesaid, the “Note”), and all rights, titles and interests of the Seller existing and to exist
in connection with or as security for the payment of the indebtedness evidenced by the Note, including,
without limitation, all rights, titles and interests arising under or evidenced by (a) the Note; (b) that certain
Secured Note Purchase Agreement, dated as of May 16, 2014, by and between Agera Energy and the
Seller (as amended, modified or supplemented from time to time, including pursuant to that certain
amendment dated as of the date of this Agreement (the “Closing Note Purchase Agreement
Amendment”), the “Purchase Agreement”); and (c) that certain Security Agreement, dated as of May
16, 2014 by Agera Energy for the benefit of the Seller (as amended, modified or supplemented from time
to time, including pursuant to that certain amendment dated as of the date of this Agreement (the
“Closing Security Agreement Amendment”), (the “Security Agreement” and, together with the Note,
the Purchase Agreement and all other documents, instruments, amendments and agreements entered into
in connection with the transactions contemplated thereby, collectively, the “Loan Documents”); and

WHEREAS, all capitalized terms used in this Agreement shall have the meanings ascribed to
such terms in Section 8.

NOW, THEREFORE, in consideration of the mutual promises and agreements set forth herein
and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
the parties agree as follows:

1. PURCHASE AND SALE.

1.1 Purchase of Loan Documents. Subject to the terms and conditions set forth in
this Agreement, at the Closing, the Seller hereby sells, transfers, assigns and delivers to the Buyer, and the
Buyer hereby purchases and accepts from the Seller, all of the Seller’s right, title and interest in, to and
under the Loan Documents, free and clear of any Lien (other than Permitted Liens).

1.2 Excluded Assets and Liabilities. For the avoidance of doubt, the sale,
assignment, transfer and conveyance of the Loan Documents hereunder does not include the sale,
assignment, transfer, conveyance or assumption of any assets, Liabilities or obligations of the Seller of
any nature whatsoever other than the Loan Documents.

2. CLOSING

2.1 Time and Place. The consummation of the sale by the Seller to the Buyer of the
Loan Documents (the “Closing”) will take place on the date of this Agreement at the offices of Morgan,
Lewis & Bockius LLP, 101 Park Avenue, New York, NY 10178-0060, or remotely via the exchange of
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documents and signature pages (consistent with Section 9.3). The Closing will be on the date of this
Agreement, which is sometimes referred to herein as the “Closing Date,” and the Closing shall be
effective as of 11:59 p.m. on the Closing Date.

2.2 Seller Deliveries at Closing. At the Closing, in addition to any other instruments
or documents referred to herein, the Seller shall execute and deliver to the Buyer such bills of sale,
certificates of title and other instruments of assignment or transfer with respect to the Loan Documents as
the Buyer may reasonably request and as may be necessary to vest in the Buyer good and marketable title
to all of the Loan Documents, free and clear of any Lien (other than Permitted Liens), including:

(a) an Assignment of Secured Convertible Promissory Note in the form of Exhibit A
(the “Assignment”);

(b) an Amendment to that certain Master Service Agreement by and among Agera
Management Corp., Agera Energy LLC, Aequitas Energy Inc., and energy.me llc d/b/a energy.me in the
form of Exhibit B (the “MSA Amendment”);

(c) Amendment to Employment Agreement of Kevin Cassidy, dated June 9, 2016;

(d) Amendment to Employment Agreement of Michael Nordlicht, dated June 9,
2016;

(e) Amendment to Employment Agreement of Steven Laker, dated June 9, 2016;

(f) Independent Contractor/Contractor Agreement between Agera Energy LLC &
Starfish Capital, Inc., dated June 9, 2016;

(g) Profits Interest Award Agreement Non-Solicitation and Non-Compete
Agreement between Kevin Cassidy and Agera Parent LLC, dated as of June 9, 2016;

(h) the Closing Note Amendment;

(i) the Closing Note Purchase Agreement Amendment;

(j) the Closing Security Agreement Amendment;

(k) the Buyer LLC Agreement;

(l) IRS Form W-9 claiming a complete exemption from back-up withholding, and a
properly prepared and executed certificate of non-foreign status under Treas. Reg. §1.1445-2(b)(2); each
in form reasonably satisfactory to Buyer;

(m) Secretary’s Certificate. The Seller shall have delivered to the Buyer a
Secretary’s certificate, dated as of the Closing Date and signed by its Secretary or Assistant Secretary,
certifying as to its incumbent officers, Charter Documents and resolutions of the managers/members of
the Seller approving the Transactions;

(n) Good Standing Certificates. The Seller shall have delivered to the Buyer a
Certificate of Good Standing of the Seller and each of the Company Parties issued by the Secretaries of
State of the respective jurisdictions of organizations of each such entity, dated within five (5) Business
Days of the Closing Date; and
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2.3 Buyer Deliveries at Closing. At the Closing, the Buyer shall execute and deliver
to Seller:

(a) the Assignment; and

(b) the Buyer LLC Agreement.

2.4 Payment of Purchase Price. The aggregate consideration to be paid at the
Closing for the purchase and sale of all of the Seller’s right, title and interest in, to and under the Loan
Documents, will be $170,000,000.00 (the “Purchase Price”) to be paid as follows:

(a) The Buyer will pay the following amounts in cash by wire transfer, an
amount equal to $65,293,540.00 (Sixty-Five Million Two Hundred Ninety Three Thousand Five Hundred
Forty Dollars) to the Seller (with an amount of $25,000,000.00 (Twenty-Five Million Dollars) to be paid
to at the direction of the Seller to certain payees); and

(b) The Buyer will assign the debt and equity instruments listed on Schedule
1 to the Seller with a value of $43,666,460.00 (Forty-Three Million Six Hundred Sixty-Six Thousand
Four Hundred Sixty Dollars);

(c) The Buyer will issue to the Seller 3,438 Class B-2 Units with an original
value equal to $2,000,000.00 (Two Million Dollars); and

(d) The Buyer will issue to the Seller 590,400 Class C Units with an original
value equal to $59,040,000.00 (Fifty-Nine Million Forty Thousand Dollars).

2.5 Withholding. Notwithstanding anything in this Agreement to the contrary, the
Buyer and the Seller shall be entitled to deduct and withhold from the consideration otherwise payable to
any Person pursuant to this Agreement any amount as may be required to be deducted and withheld with
respect to the making of such payment under the Code, or any other provision of Tax Law. To the extent
that amounts are so withheld or deducted by the Buyer or the Seller, as the case may be, such withheld
amounts shall be treated for all purposes of this Agreement as having been paid to such Person in respect
of which such deduction and withholding was made by the Buyer or the Seller, as the case may be. To
the extent that amounts required to be withheld or deducted from payment by the Buyer to or for the
account of any Person, were not so withheld or deducted by the Buyer or Holdings, such Person shall
indemnify and hold harmless the Buyer and Holdings from such amount so required to be withheld
(including any interest and penalties thereon, and, in the case of a payment deemed to be compensation
subject to withholding, the employer’s portion of any Taxes associated with such payment).

3. REPRESENTATIONS AND WARRANTIES OF THE SELLER REGARDING
THE COMPANY PARTIES

The Seller represents and warrants to the Buyer as follows:

3.1 Organization; Capitalization; Ownership.

(a) Organization. Each Company Party is duly formed, validly existing and
in good standing under the laws of the state in which each such Company Party was formed or
incorporated and has all requisite limited liability company power and authority and all necessary
government approvals to own, lease and operate its properties and to carry on the Business as now being
conducted by the Company Parties and as currently proposed to be conducted by the Company Parties.
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Each Company Party is duly qualified or licensed, and is in good standing, in each jurisdiction where the
character of the properties owned, leased or operated by it or the nature of the Business makes such
qualification or licensing necessary, except where the failure to so qualify has not had or could not
reasonably be expected to have a Material Adverse Effect. All jurisdictions in which the Company
Parties are qualified to do business are set forth in Section 3.1 of the Disclosure Schedules.

(b) Capitalization. Section 3.1(b) of the Disclosure Schedules sets forth (i)
the total number of authorized units or other equity interests of such Company Party, (ii) the number of
such units or other equity interests issued and outstanding, and (iii) the record and beneficial owner of all
the issued and outstanding units or other equity interests of each Company Party. All of the outstanding
units or other equity interests of the Company Parties are duly authorized, validly issued and fully paid.

(c) Ownership. Except as set forth in Section 3.1(c) of the Disclosure
Schedules, (i) there are no outstanding securities convertible into or exchangeable for units or other equity
interests in the Company Parties, (ii) there are no outstanding or authorized options, preferred units,
restricted units, warrants, calls, rights (preemptive or otherwise), subscriptions, rights of first refusal or
first offer, or other rights of any character obligating any Company Party to issue, transfer or sell or cause
to be issued, transferred or sold any units or other equity interests, (iii) no units or other equity interests of
the Company Parties are reserved for issuance, (iv) there are no Contracts affecting or relating to the
voting, issuance, purchase, redemption, registration, repurchase or transfer of any units or other equity
interests of the Company Parties, or securities or obligations of any kind convertible into any units of or
other equity interests of the Company Parties, and (v) none of the outstanding units or other equity
interests of the Company Parties were issued in violation of any federal or state securities laws or other
applicable law.

(d) Other Equity Interests, etc. The Company Parties do not own, directly or
indirectly, any shares of capital stock or other equity interest (or any other interest convertible into, or
exchangeable for, an equity interest) in any Person and has not made any loans or advances to any Person.

(e) Conversion Interests. The Note is convertible into 95.01% of the
outstanding equity interests of Holdings. Except as set forth in Section 3.1(e) of the Disclosure
Schedules, no consent, approval, exemption or authorization of, or registration, qualification or filing
with, any Person, including any Governmental Authority, is required for the conversion by the Buyer of
the Note (the “Conversion”).

3.2 Charter Documents. The Seller has delivered to the Buyer a true and correct
copy of each Company Party’s Charter Documents. None of the Company Parties is in default under or
in violation of any provision of its Charter Documents.

3.3 No Conflicts; Required Filings and Consents. Except as set forth in Section 3.3
of the Disclosure Schedules, the consummation of the Transactions and any Conversion will not conflict
with, or result in any material violation of, or material default under (with or without notice or lapse of
time, or both), or give rise to a right of termination, cancellation or acceleration of any right or obligation
or loss of any benefit or creation of any Lien (other than Permitted Liens) on, any of the Loan Documents,
Material Contracts, assets or rights of the Company under (i) any provision of any of the Company
Parties’ Charter Documents, (ii) any Material Contract to which any Company Party is a party, (iii) any
Permit, judgment, order or decree applicable to any Company Party, or any of their respective properties
or assets, or (iv) any Law applicable to any Company Party or any of their respective properties or assets.

3.4 Financial Statements. Section 3.4 of the Disclosure Schedules includes a true,
correct and complete copy of the Company Parties’ consolidated (a) audited financial statements
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consisting of the consolidated balance sheet of the Company Parties as at December 31, 2015 and the
related statements of consolidated operations and cash flows for the year then ended including the related
notes (the “Annual Financial Statements”), and (b) unaudited financial statements of the Company Parties
consisting of the consolidated balance sheet of the Company Parties as at March 31, 2016 and the related
consolidated statements of income for the three months then ended (the “Interim Financial Statements”
and together with the Annual Financial Statements, the “Financial Statements”). The Financial
Statements have been prepared in accordance with GAAP, are true, correct and complete in all material
respects, and fairly present and describe the consolidated financial condition and operating results of the
Company Parties as of the dates, and for the periods, indicated therein. The consolidated balance sheet
of the Company Parties as of December 31, 2015 is referred to herein as the “12/31/15 Balance Sheet”
and the date thereof as the “Balance Sheet Date.”

3.5 Absence of Undisclosed Liabilities. Since the Balance Sheet Date none of the
Company Parties has any Liabilities that are of the type that would be set forth on a balance sheet of such
Company Party that has been prepared in accordance with the methodologies used to prepare the 12/31/15
Balance Sheet, other than (a) those which are adequately reflected or reserved against in the 12/31/15
Balance Sheet, (b) those which have been incurred in the Ordinary Course of Business since the Balance
Sheet Date, (c) those incurred in connection with the execution and delivery of this Agreement, or (d)
Liabilities disclosed in Section 3.5 of the Disclosure Schedules.

3.6 Absence of Certain Changes. Except as set forth in Section 3.6 of the Disclosure
Schedules, since the Balance Sheet Date, the Company Parties have carried on the Business only in the
Ordinary Course of Business, and, without limiting the generality of the foregoing, there has not been:

(a) any change in the assets, Liabilities, sales, income or business of the
Company Parties in their relationships with suppliers, customers or lessors, other than changes which
were both in the Ordinary Course of Business and have not been, either in any case or in the aggregate,
materially adverse to the Business;

(b) any acquisition, disposition, lease, assignment or other transfer by the
Company Parties (including transfers to or from the equity holders of the Company Parties) of any
material asset or material property (including the Company Parties’ Intellectual Property) other than in the
Ordinary Course of Business;

(c) any Material Adverse Effect or any damage, destruction or loss, whether
or not covered by insurance, materially and adversely affecting, either in any case or in the aggregate, the
property of the Company Parties or the Business;

(d) any declaration, setting aside or payment of any dividend or any other
distributions (whether in cash or in kind) with respect to the Company Parties’ equity interests;

(e) any issuance of any notes, bonds or other debt securities, any equity
securities or any securities convertible or exercisable into, directly or indirectly, any of the equity
securities of the Company Parties, or any direct or indirect redemption, purchase or other acquisition of
any equity securities of the Company Parties;

(f) any increase in the compensation, pension or other benefits payable or to
become payable by any Company Party to any of their respective directors, managers, officers,
employees, sales representatives or consultants, or any bonus payments or arrangements made by any
such Company Party to or with any of them (other than pursuant to the terms of any existing written
agreement or plan of which the Buyer has been supplied complete and correct copies, and other than
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normal merit increases to employees made in the Ordinary Course of Business), granted or promised any
increase in any employee benefit plan or arrangement, amended or terminated any existing employee
benefit plan or arrangement (other than an amendment required by Law), or adopted any new employee
benefit plan or arrangement;

(g) any forgiveness or cancellation of any material Debt or material claim by
any Company Party or any waiver of any right of material value other than compromises of accounts
receivable in the Ordinary Course of Business;

(h) any capital expenditures in the aggregate in excess of $100,000;

(i) any change or authorization of any change in any Company Party’s
Charter Documents;

(j) any entry by the Company Parties into any Material Contract or
amendment or termination of the applicable Company Party’s rights thereunder, or any transaction other
than in the Ordinary Course of Business;

(k) any acquisition of any other business or Person (or any significant
portion or division thereof), whether by merger, consolidation or reorganization or by purchase of its
assets or stock, or any acquisition of any other material assets;

(l) any Lien (other than Permitted Liens) on any of the assets, tangible or
intangible, of the Company Parties;

(m) any material change in the Company Parties’ business practices,
including, without limitation, any change in accounting methods or practices or collection, credit, pricing
or payment policies of the Company Parties;

(n) any loan or advance to, or guarantees for the benefit of, any Persons
(other than advances to employees for travel and business expenses incurred in the Ordinary Course of
Business that do not exceed $50,000 in the aggregate);

(o) any discharge or satisfaction by the Company Parties of any Lien, or
payment by the Company Parties of any material Liability (fixed or contingent) other than (A) current
Liabilities included in the 12/31/15 Balance Sheet, and (B) current Liabilities incurred since the Balance
Sheet Date in the Ordinary Course of Business; or

(p) any commitment or agreement, in writing or otherwise, to any of the
foregoing, except as expressly contemplated by this Agreement.

3.7 Litigation. Except as disclosed in Section 3.7 of the Disclosure Schedules, there
is no private or governmental Action pending before any Governmental Authority, or, to the Seller’s
Knowledge, threatened, against or affecting the Company Parties, or any of the Company Parties’
properties or assets or officers, managers, directors or employees (in their capacities as such). There is no
judgment, decree or order against the Company Parties or, to the Seller’s Knowledge, any of the
Company Parties’ managers, directors, officers or employees (in their capacities as such), that could
prevent, enjoin, or materially alter or delay any of the Transactions.
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3.8 Licenses and Permits; Regulation.

(a) The Company Parties are in possession of, and have made proper and
timely application for renewal for, as applicable, all licenses, permits, approvals, consents, registrations,
authorizations, easements, variances, and exceptions, necessary for the Company Parties to own, lease
and operate their properties or to carry on the Business as it is now being conducted by the Company
Parties or currently planned to be conducted by the Company Parties (collectively, the “Authorizations”),
a list of which has been set forth by the Seller in Section 3.8(a) of the Disclosure Schedules, and no
suspension or cancellation of any Authorization is pending or, to the Seller’s Knowledge, threatened. No
Company Party is in conflict with, or in material default or material violation of, any Authorization.

(b) The Company Parties have not operated the Business prior to receiving
any required Authorizations from any applicable Governmental Authority. All such Authorizations are in
full force and effect on the date of this Agreement. The Seller and the Company Parties have identified
and made available for examination by the Buyer all information relating to regulation of the Business,
including the Company Parties’ Authorizations. All regulatory information and documents are kept by
the Company Parties at the principal place of business at 555 Pleasantville Rd. S-107, Briarcliff Manor,
NY 10510.

3.9 Title to Property; Use of Assets.

(a) Section 3.9(a) of the Disclosure Schedules sets forth a true, correct and
complete list of the Leased Real Property leased by the Company Parties, the name of the lessor, the date
of the lease and each amendment thereto (collectively, the “Leases”). The Company Parties have
delivered or made available to the Buyer true, correct and complete copies of each Lease. The Company
Parties have valid leasehold or sublease interests in all Leased Real Property, free and clear of any Lien
(other than Permitted Liens), and there is not under any such Leases any existing default or event of
default (or event which with notice or lapse of time, or both, would constitute a default) by the applicable
Company Party, or, to the Seller’s Knowledge, any other party thereto. Following the Closing, after
giving effect to the consummation of the Transactions no Company Party, nor to the Seller’s Knowledge,
any other party to any Lease, will be in breach or default under any Lease, and, to the Seller’s
Knowledge, no event has occurred which, with notice or lapse of time, would constitute such a breach or
default or permit termination, modification or acceleration under the Lease.

(b) Section 3.9(b) of the Disclosure Schedules sets forth a true, correct and
complete list of all Owned Real Property held by the Company Parties. The Company Parties have good
and marketable title to all Owned Real Property, free and clear of any Lien (other than Permitted Liens).
To the Seller’s Knowledge, all water, sewer, gas, electric, telephone and drainage facilities, and all other
utilities required by any Law or by the use and operation of the Owned Real Property in the conduct of
the business are operable and are adequate to service the Owned Real Property in the operation of the
business as currently conducted.

(c) Section 3.9(c) of the Disclosure Schedules sets forth a true, correct and
complete list of all personal property of the Company Parties with a replacement cost or value of at least
$20,000 owned or leased by the Company Parties, and such personal property is, taken as a whole, in
good operating condition (except for ordinary wear and tear).

(d) The Company Parties, and the operation of the Business by the Company
Parties, do not use or otherwise receive the benefit of any assets, whether tangible or intangible, that are
not validly owned, validly licensed or validly leased by the Company Parties.
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3.10 Intellectual Property.

(a) Section 3.10(a) of the Disclosure Schedules lists (i) all of the Company
Parties’ issued patents and patent applications and all registered and unregistered trademarks, trade names
and service marks, registered and unregistered copyrights, maskworks, and domain names, including the
jurisdictions in which each such Intellectual Property right has been issued or registered or in which any
application for such issuance and registration has been filed, (ii) all licenses, sublicenses and other
agreements to which any Company Party is a party and pursuant to which any third party is authorized by
a Company Party to use any Intellectual Property owned by a Company Party, and (iii) all licenses,
sublicenses and other agreements to which a Company Party is a party and pursuant to which a Company
Party is authorized to use any third party Intellectual Property (other than “off the shelf” commercially
available software with an aggregate annual cost of less than $50,000) which are incorporated in, are or
form a part of any Product and that is material to the Business (collectively, “Third Party Intellectual
Property Rights”). The Intellectual Property listed in Section 3.10(a) of the Disclosure Schedules
constitutes all Intellectual Property necessary in all material respects to conduct the Business as currently
conducted by the Company Parties and as proposed to be conducted by the Company Parties. Except as
set forth in Section 3.10(a) of the Disclosure Schedules, (A) the Company Parties are the sole and
exclusive owners of the Intellectual Property used by the Company Parties to conduct the Business, and
(B) the Intellectual Property licensed to the Company Parties by a third party (other than “off the shelf”
software) is the subject of a written license or other agreements; in the case of the foregoing clauses (A)
and (B), free and clear of all Liens.

(b) To the Seller’s Knowledge, there is no unauthorized use, disclosure,
infringement or misappropriation by any third party of any Intellectual Property rights owned by the
Company Parties or any Third Party Intellectual Property Rights of any third party to the extent licensed
by or through the Company Parties, including by any employee or former employee of the Company
Parties. No Company Party has entered into any agreement to indemnify any other Person against any
charge of infringement of any Intellectual Property.

(c) The Company Parties are not, and will not be as a result of the
performance of the Company Parties’ obligations under this Agreement, in breach of any license,
sublicense or other agreement relating to the Intellectual Property owned by the Company Parties or Third
Party Intellectual Property Rights.

(d) All issued patents, registered trademarks, registered service marks and
registered copyrights held by the Company Parties are valid and existing, and there is no assertion or
claim challenging the validity of any such registered Intellectual Property, or material unregistered
Intellectual Property of the Company Parties. No Company Party has received any written notice of any
suit, action or proceeding which involves a claim of infringement of any patents, trademarks, service
marks, copyrights or violation of any trade secret or other proprietary right of any third party, and there
are no pending or, to the Seller’s Knowledge, threatened, claims of infringement with respect to the
Company Parties’ use of any such patents, trademarks, service marks, copyrights or violation of any trade
secret or other proprietary right of any third party, nor has any Company Party received any cease-and-
desist or invitations to license letters with respect to the Intellectual Property of any third party. The
conduct of the Business as currently conducted by the Company Parties or the use by the Company
Parties of any Intellectual Property in connection therewith does not infringe any Intellectual Property of
any third party. No third party is challenging the ownership by the Company Parties of, or the validity or
effectiveness of, any of the Intellectual Property of the Company Parties. The Company Parties have not
brought any action, suit or proceeding for infringement of Intellectual Property or breach of any license or
agreement involving Intellectual Property against any third party. There are no pending, or, to the
Seller’s Knowledge, threatened, interference, re-examinations, oppositions or nullities involving any
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patents, patent rights or applications therefor of the Company Parties, except such as may have been
commenced by the Company Parties. There is no material breach or violation by the Company Parties,
or, to the Seller’s Knowledge, threatened or actual loss of rights under, any license agreement to which
any Company Party is a party.

(e) Section 3.10(e) of the Disclosure Schedules lists the only employees,
consultants and/or independent contractors of the Company Parties who have contributed to the
development of the Company Parties’ Intellectual Property. All employees, consultants and/or
independent contractors who have developed or contributed to the development of the Company Parties’
Intellectual Property have executed a valid assignment to the Company Parties’ of any intellectual
property rights which such employees, consultants and/or independent contractors may have in such
Intellectual Property

3.11 Compliance With Laws. Except as set forth in Section 3.11 of the Disclosure
Schedules, the Company Parties have complied in all material respects with, is not in violation of, and has
not received in the past five (5) years any notices of violation with respect to, any Laws applicable to the
Company Parties or with respect to the ownership or operation of the Business or by which any property
or asset of any Company Party is bound.

3.12 Absence of Certain Payments. No Company Party has (nor has any of its
directors, managers, officers, agents, or employees nor any other Person, acting on behalf of any
Company Party) directly or indirectly (a) used any of such Company Party’s funds for unlawful
contributions, gifts, entertainment or other unlawful expenses relating to political activity, (b) made any
unlawful payment to foreign or domestic government officials or employees, or to the officers or
employees of a company owned or controlled in whole or in part by a foreign or domestic government
(e.g., “state owned enterprise”), or to foreign or domestic political parties or campaigns from such
Company Party’s funds, (c) violated any provision of the U.S. Foreign Corrupt Practices Act of 1977 or
any comparable U.S. or foreign Law, (d) established or maintained any unlawful or unrecorded fund of
such Company Party’s monies or other assets, or (e) offered or made any bribe, rebate, payoff, influence
payment, kickback, or anything of value, or other unlawful payment, to any Person, private or public,
whether in money, property, or services, to obtain favorable treatment in securing business or to obtain
special concessions for such Company Party, or to pay for favorable treatment for business secured or for
special concessions already obtained for such Company Party.

3.13 Taxes.

(a) Filing of Tax Returns and Payment of Taxes. Except as set forth in
Section 3.13(a) of the Disclosure Schedules, each of the Company Parties has timely filed all Tax Returns
required to have been filed by it, and all such Tax Returns have been prepared in material compliance
with all applicable laws and regulations. All Taxes, assessments, fees and other governmental charges
upon the Company Parties or any of their respective properties, assets, revenues, income and franchises
with respect to any full or partial Tax period ending on or before the Closing Date have been paid, other
than those not yet due or currently payable without penalty or interest. The Seller has delivered to the
Buyer true, correct and complete copies of all income Tax Returns filed by the Company Parties for all
applicable taxable periods ended after December 31, 2009.

(b) Deficiencies and Refund Claims. Except as set forth in Section 3.13(b)
of the Disclosure Schedules, no deficiency or adjustment in respect of Taxes has been proposed, asserted
or assessed in writing by any Taxing Authority against the Company Parties. No written claim for
assessment or collection of Taxes which previously has been asserted relating in whole or in part to any
Company Party remains unpaid.
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(c) Liens. There are no Liens for Taxes (other than current Taxes not yet
due and payable) on any of the properties or assets of the Company Parties.

(d) Extensions of the Time for Filing Tax Returns. No Company Party has
requested or been granted an extension of the time for filing any non-income Tax Return that has not yet
been filed.

(e) Pending Proceedings. Except as set forth in Section 3.13(e) of the
Disclosure Schedules, there is no action, suit, Taxing Authority proceeding, or audit with respect to any
Tax now in progress, pending or, to the Seller’s Knowledge, threatened in writing, against or with respect
to the Company Parties.

(f) No Failures to File Tax Returns. No claim has ever been made in writing
by a Taxing Authority in a jurisdiction where the Company Parties do not pay Tax or file Tax Returns
that any Company Party is or may be subject to Taxes assessed by such jurisdiction.

(g) Membership in Affiliated Groups, Liability for Taxes of Other Persons,
Etc. No Company Party has ever been a member of any affiliated group of corporations (as defined in
Section 1504(a) of the Code) or filed or been included in a combined, consolidated, or unitary Tax
Return, other than any affiliated group the parent of which is any of the Company Parties. No Company
Party is a party to or bound by any Tax sharing or Tax allocation agreement (other than agreements
entered into in the Ordinary Course of Business, the principal purpose of which is unrelated to Taxes).
Except for any Liability for the Taxes of the Company Parties, no Company Party is presently liable, nor
does any Company Party have any potential liability, for the Taxes of another person (i) under Treasury
Regulations Section 1.1502-6 (or comparable provision of state, local or foreign law), (ii) as transferee or
successor, or (iii) by contract or indemnity or otherwise (other than agreements entered into in the
Ordinary Course of Business, the principal purpose of which is unrelated to Taxes).

(h) Withholding Taxes. The Company Parties have timely withheld and
timely paid all Taxes which are required to have been withheld and paid by them in connection with
amounts paid or owing to any employee, independent contractor, creditor or other person, and have timely
collected and Taxes imposed on its sales, including any Taxes with respect to the furnishing of energy.

(i) Tax Status. At all times since their formation, the Company Parties were
properly characterized as either “partnerships” or “disregarded entities” for U.S. federal income Tax
purposes and state and local Tax purposes, other than Aequitas Energy, Inc., which has been
characterized as a “corporation.” Note of the properties of any Company Party is subject to the “anti-
churning rules” of Section 197(f)(9) of the Code. Each Company Party that is characterized as a
partnership for U.S. federal income Tax purposes has in place a valid election under Section 754 of the
Code.

3.14 Employee Benefit Plans.

(a) Identification of Plans. Except for the arrangements set forth in Section
3.14(a) of the Disclosure Schedules, the Company Parties do not now maintain or contribute to, and do
not have any outstanding liability to or in respect of or obligation under, any plan, program, policy or
arrangement providing pension, profit-sharing, deferred compensation, bonus or incentive compensation,
stock option or equity-based compensation, severance, group or individual health, dental, medical, life
insurance, survivor, or other similar benefits, whether formal or informal, written or oral, for the benefit
of any director, officer, consultant or employee, whether active or terminated. Neither the Company
Parties nor any other Person treated as a single employer with the Company Parties (any such Person, an
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“ERISA Affiliate”) under Section 414 of the Code or Section 4001(b) of the Employee Retirement
Income Security Act of 1974, as amended (“ERISA”) sponsors, maintains or contributes to or has ever
sponsored, maintained or contributed to any Employee Benefit Plan within the meaning of Section 3(3) of
ERISA that is subject to Title IV of ERISA or Section 412 of the Code. Each of the arrangements set
forth in Section 3.14(a) of the Disclosure Schedules is herein referred to as an “Employee Benefit Plan,”
except that any such arrangement which is a multi-employer plan within the meaning of Section 4001 of
ERISA (a “Multi-Employer Plan”) shall be treated as an Employee Benefit Plan only for purposes of
Sections 3.14(g)(ii), (vi) and (vii).

(b) Delivery of Documents. The Seller has delivered or made available to
the Buyer true, correct and complete copies of each material Employee Benefit Plan, and with respect to
each such Plan (or if such Plan is not written, an accurate description of the material terms thereof) true,
correct and complete copies of (a) any associated trust, custodial, insurance or service agreements, (b) any
annual report, actuarial report, or disclosure materials (including specifically any summary plan
descriptions) submitted to any governmental agency or distributed to participants or beneficiaries
thereunder in the current or any of the three (3) preceding calendar years, (c) the most recently received
IRS determination or opinion letters and any governmental advisory opinions, rulings, compliance
statements, closing agreements, or similar materials specific to such Plan, and pending requests relating to
any of the foregoing, (d) any written policies or procedures used in the administration of such Plan, (e) all
material written agreements and contracts relating to each Employee Benefit Plan, including fidelity or
ERISA bonds, administrative service agreements, group annuity contracts and group insurance contracts,
(f) all communications material to any Employee or Employees relating to any Employee Benefit Plan
and any proposed Employee Benefit Plan, in each case relating to any amendments, terminations,
establishments, increases or decreases in benefits, acceleration of payments or vesting schedules or other
events that would result in any material liability to the Company Parties that are not reflected in the
current summary plan description and plan document, (g) all material forms and notices relating to the
provision of post-employment continuation of health coverage, and (h) all policies pertaining to fiduciary
liability insurance covering the fiduciaries of each Employee Benefit Plan.

(c) Compliance with Terms and Law. Each Employee Benefit Plan is and
has heretofore been maintained and operated in all material respects in compliance with the terms of such
Plan and with the requirements prescribed (whether as a matter of substantive Law or as necessary to
secure favorable Tax treatment) by any and all statutes, governmental or court orders, or governmental
rules or regulations in effect from time to time, including, but not limited to, ERISA and the Code, and
applicable to such Plan. Each Employee Benefit Plan which is intended to qualify under Section 401(a) of
the Code (a “Qualified Plan”), is expressly identified as such in Section 3.14(c) of the Disclosure
Schedules and has received a favorable determination letter from the IRS (or, where there is no
determination letter but the Qualified Plan is based upon a master and prototype or volume submitter
form, the sponsor of such form has received a current advisory opinion as to the form upon which the
Seller is entitled rely under applicable IRS procedures) and to the Seller’s Knowledge, nothing has
occurred as to each which has resulted or would reasonably be expected to result in the revocation of such
qualification or which requires or would reasonably be expected to require action under the compliance
resolution programs of the IRS to preserve such qualification.

(d) Each plan, program, arrangement or agreement that constitutes in any
part a nonqualified deferred compensation plan within the meaning of Section 409A of the Code is
identified as such in Section 3.14(d) of the Disclosure Schedules. Since December 31, 2004 and through
December 31, 2008, each plan, program, arrangement or agreement identified or required to be identified
in Section 3.14(d) of the Disclosure Schedules has been operated and maintained in accordance with a
good faith, reasonable interpretation of Section 409A of the Code and its purpose with respect to amounts
deferred (within the meaning of Section 409A of the Code) after December 31, 2004. By December 31,

Case 1:18-cv-10936-JSR   Document 157-8   Filed 01/24/19   Page 155 of 245



DB1/ 87728904.11

12

2008, each plan, program, arrangement or agreement identified or required to be identified in Section
3.14(d) of the Disclosure Schedules was amended to the extent necessary or appropriate to comply with
Section 409A of the Code and the final regulations promulgated thereunder. From and after January 1,
2009, each plan, program, arrangement or agreement identified or required to be identified in Schedule
3.14(d) has been operated and maintained in accordance with Section 409A of the Code and applicable
guidance thereunder, including the final regulations promulgated with respect thereto.

(e) No event has occurred and, to the Seller’s Knowledge, no condition
exists with respect to the Employee Benefit Plans or any other employee benefit matter that would subject
the Company Parties, either directly or indirectly by reason of their affiliation with any other member of
their controlled group, to any material Tax, fine, lien, penalty or other liability imposed by applicable
Laws.

(f) Except as set forth in Section 3.14(f) of the Disclosure Schedules or as
required by applicable Law, neither the execution and delivery of this Agreement, shareholder approval of
this Agreement nor the consummation of the transactions contemplated hereby (either alone or in
combination with another event pursuant to a so-called “double-trigger” or similar provision) will or
would reasonably be expected to (a) entitle any Company employee to severance pay, unemployment
compensation, bonus payment or any other payment or benefit, (b) result in the acceleration or creation of
any rights of any Company employee to payments or benefits or increases in any payments or benefits or
any loan forgiveness or give rise to any additional service credits under any Employee Benefit Plan,
(c) directly or indirectly cause the Company or any of its Subsidiaries to transfer or set aside any assets to
fund any benefits under any Employee Benefit Plan, (d) limit or restrict the right to amend, terminate or
transfer the assets of any Employee Benefit Plan on or following the Closing Date or (e) result in any
payment, right or benefit that would, individually or in combination with any other such payment, right,
or benefit, constitute an “excess parachute payment” (as such term is defined in Section 280G(b)(1) of the
Code) to any Company employee.

(g) Absence of Certain Events and Arrangements.

(i) there is no pending or threatened legal Action, other than routine
claims for benefits, concerning any Employee Benefit Plan and, to the Seller’s Knowledge, there is no
basis for any such legal action, proceeding or investigation;

(ii) no Liability (contingent or otherwise) to the Pension Benefit
Guaranty Corporation (“PBGC”) or any Multi-Employer Plan has been incurred by the Company Parties
or any ERISA Affiliate (other than insurance premiums satisfied in due course);

(iii) no reportable event within the meaning of Section 4043 of
ERISA, or event or condition which presents a material risk of termination by the PBGC, has occurred
with respect to any Employee Benefit Plan, or any retirement plan of an ERISA Affiliate, which is
subject to Title IV of ERISA; and

(iv) no Employee Benefit Plan provides welfare benefits subsequent
to termination of employment to employees or their beneficiaries except to the extent required by
applicable state insurance laws and Title I, Subtitle B, Part 6 of ERISA;

(h) Effect of Transactions. Except as set forth in Section 3.14(h) of the
Disclosure Schedules, the consummation of the Transactions will not, by itself or in combination with any
other event (regardless of whether that other event has or will occur), result in any payment (whether of
severance pay or otherwise) becoming due from or under any Employee Benefit Plan to any current or
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former director, officer, consultant or employee of the Company Parties or result in the vesting,
acceleration of payment or increases in the amount of any benefit payable to or in respect of any such
current or former director, officer, consultant or employee.

(i) Multi-Employer Plans. No Employee Benefit Plan is a Multi-Employer
Plan and none of the Company Parties nor any ERISA Affiliate has in the past contributed to any Multi-
Employer Plan.

(j) None of the Company Parties has any stated plan, intention or
commitment to establish any new Employee Benefit Plan, to modify or terminate any Employee Benefit
Plan (except to the extent required by Law or to conform any such Employee Benefit Plan to the
requirements of any applicable Law, in each case as previously disclosed to Buyer in writing, or as
required by this Agreement), or to enter into any Employee Benefit Plan.

(k) (a) No claim, legal proceeding, arbitration or other action is pending, or,
to the Seller’s Knowledge, has been threatened relating to or otherwise in connection with any Employee
Benefit Plan, the assets thereof, or fiduciaries or parties-in-interest, as defined under ERISA, (b) to the
Seller’s Knowledge, no facts or circumstances exist that could reasonably be expected to give rise to any
such claim, legal proceeding, arbitration or other action, (c) no administrative investigation, audit or other
administrative proceeding by any Governmental Authority is pending, in progress, or, to the Seller’s
Knowledge, threatened and (d) no Employee Benefit Plan and no party in interest with respect thereto has
engaged in a “prohibited transaction,” which could subject the Company Parties or any ERISA Affiliate
directly or indirectly to liability under Section 4975 of the Code or Sections 409 or 502(i) of ERISA.

(l) None of the Employee Benefit Plans provide, nor does the Company
Parties or any member of their controlled group maintain or contribute to any plan that provides, post-
employment medical, health, life or welfare insurance benefits or coverage to any employee of the
Company Parties, their spouse or dependents, except as may be required by applicable Law.

(m) Each individual who is classified as an independent contractor has been
properly classified for purposes of participation and benefit accrual under each Employee Benefit Plan.

(n) With respect to any Employee Benefit Plan that is an employee welfare
benefit plan (within the meaning of Section 3(1) of ERISA), (i) each such plan for which contributions are
claimed as deductions under any provision of the Code is in material compliance with all applicable
requirements pertaining to such deduction, (ii) with respect to any welfare benefit fund (within the
meaning of Section 419 of the Code) to the Seller’s Knowledge there is no disqualified benefit (within the
meaning of Section 4976(b) of the Code) that would result in the imposition of a Tax under Section
4976(a) of the Code, (iii) any Employee Benefit Plan that is a group health plan (within the meaning of
Section 4980B(g)(2) of the Code) complies with all of the applicable requirements of Section 4980B of
the Code, ERISA, Title XXII of the Public Health Service Act, the applicable provisions of the Social
Security Act, the Health Insurance Portability and Accountability Act of 1996, and other applicable Laws,
and (iv) no welfare benefit plan provides health or other benefits after an employee’s or former
employee’s retirement or other termination of employment except as required by Section 4980B of the
Code. Each of the Employee Benefit Plans is in compliance with the Patient Protection and Affordable
Care Act and its companion bill, the Health Care and Education Reconciliation Act of 2010, to the extent
applicable.
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3.15 Employee Matters.

(a) The Company Parties, in their capacity as an employer or joint employer,
are in compliance with all Laws in respect of employment and employment practices, including, without
limitation, with respect to the classification of employees for purposes of federal, state and local Law,
terms and conditions of employment, wages and hours and nondiscrimination in employment, and is not
engaged in any unfair labor practice and has never been engaged in any unfair labor practice or accused of
engaging in an unfair labor practice. There is no Action pending, and within the last five (5) years there
has not been any Action, with respect to employment or labor matters (including allegations of
employment discrimination, retaliation and unfair labor practices), or, to the Seller’s Knowledge,
threatened, against the Company Parties alleging unlawful discrimination in employment practices before
any Governmental Authority, and there is no charge of or proceeding with regard to any unfair labor
practice against the Company Parties pending before the National Labor Relations Board. There is no
labor strike, dispute, slow-down or work stoppage actually pending or, to the Seller’s Knowledge,
threatened, against or involving the Company Parties, nor do the Seller or the Company Parties know of
any reasonable basis for any such activity. No Person has petitioned within the last five (5) years, and no
Person is now petitioning, for union representation of any of the employees of the Company Parties. No
grievance or Action arising out of or under any collective bargaining agreement is pending against the
Seller and no claim therefor has been asserted. None of the employees of the Company Parties is covered
by any collective bargaining agreement and have never been a party to or bound by any collective
bargaining agreement, and no collective bargaining agreement is currently being negotiated by the
Company Parties. The Company Parties have not experienced any work stoppage during the last five (5)
years. None of the Company Parties, in their capacity as an employer or joint employer, is delinquent to,
or has failed to pay, any of its employees, consultants or contractors for any wages (including overtime,
meal breaks or waiting time penalties), salaries, commissions, accrued and unused vacation, on-call
payments, equal pay, or collective bargaining payments to which they would be entitled under applicable
Law, if any, bonuses, benefits, advantage in kind, profit sharing, stock options or other compensation for
any services performed by them or amounts required to be reimbursed or damages or interest paid to such
individuals. None of the Company Parties is liable for any payment to any trust or other fund or to any
Governmental Authority, with respect to unemployment compensation benefits, social security or other
benefits or obligations for employees (other than routine payments to be made in the normal course of
business and consistent with past practice). The Company Parties have paid all outstanding liabilities,
fees, expenses and obligations relating to the employees, former employees, consultants, independent
contractors, directors, officers and any other Person who provides or has provided services to the
Company Parties. None of the Company Parties have any liability, including under any Employee
Benefit Plan, arising out of the treatment of any service provider as a consultant or independent contractor
and not as an employee.

(b) Section 3.15(b) of the Disclosure Schedules sets forth a true and
complete list and summary of (i) all officers and directors of the Company Parties, and (ii) all employees
of the Company Parties, including each such employee’s job title, remuneration (including, but not
limited to, wages, salary, commissions, normal bonus, profit sharing, deferred compensation or other
compensation) and duration of employment. Section 3.15(b) of the Disclosure Schedules also contains a
complete and accurate list of all of the independent contractors, consultants, temporary employees, leased
employees or other servants or agents employed or used as of the date of this Agreement with respect to
the operation of the Business and classified by the Company Parties as other than employees or
compensated other than through wages paid by the Company Parties through the Company Parties’
payroll department and reported on a form W-4 (“Contingent Workers”), showing for each Contingent
Worker such individual’s role in the business, fee or compensation arrangements and other contractual
terms with the Seller. Except as set forth in Section 3.15(b) of the Disclosure Schedules, no Person listed
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thereon has received or been promised, orally or in writing, any bonus or increase in compensation and
there has been no “general increase” in the compensation or rate of compensation payable to any
employees of the Seller since the Balance Sheet Date. Except as set forth in Section 3.15(b) of the
Disclosure Schedules, no Person listed thereon is a party to any Contracts with the Company Parties other
than standard agreements with the Company Parties entered into in such Persons’ capacities as employees
or Contingent Workers. To the extent that the Company Parties contract with any Contingent Workers,
the Company Parties have properly classified and treated them in all material respects in accordance with
applicable Laws and for purposes of all employee benefit plans and perquisites.

(c) None of the Company Parties is a government contractor or
subcontractor.

(d) There has not been a “mass layoff” or “plant closing” (as defined by the
Worker Adjustment and Retraining Notification Act of 1988 and any similar state, local or foreign law)
with respect to the Company Parties at any time within the twelve months preceding the date of this
Agreement and none of the Company Parties has implemented any plant or office closing, transfer of
employees or layoff of employees that (without regard to any actions that might be taken by Buyer after
the Closing) is or could reasonably be expected to be in violation of any applicable WARN or similar
Laws

(e) Each Employment Agreement is set forth on Section 3.15(e) of the
Disclosure Schedules and a copy of each Employment Agreement and any amendment thereto has been
delivered to Buyer. Except as set forth in Section 3.15(e) of the Disclosure Schedules, the employment of
each of the current employees is terminable at will, and none of the Company Parties has any obligation
to provide any particular form or period of notice prior to terminating the employment of any of its
current employees. None of the Company Parties has, and to the Seller’s Knowledge, no other Person
has, (i) entered into any agreement that obligates or purports to obligate Buyer or any of Buyer’s
Affiliates to make an offer of employment to any employee, consultant or contractor of the Company or
(ii) promised or otherwise provided any assurances (contingent or other) to any employee, consultant or
contractor of the Company Parties of any terms or conditions of employment with Buyer or any of
Buyer’s Affiliates following the Closing. The Seller has delivered to Buyer accurate and complete copies
of all employee manuals and handbooks, employment policy statements, employment customs and
practices, internal regulations, collective bargaining or labor agreements and Employment Agreements
with respect to employees, all of which complied at all relevant times with applicable Law in all material
respects.

(f) All Persons who perform services in the United States for the Company
Parties are either United States citizens or are legally entitled to work in the United States under the
Immigration Reform and Control Act of 1986, as amended, and any other United States immigration laws
relating to the employment of non-United States citizens applicable in the state in which the employees
are employed. All individuals who perform services outside of the United States for the Company Parties
are legally entitled to work in the country in which the individuals perform services. The Company
Parties have not and does not employ any minors.

(g) The Company Parties are compliant in all material respects with data
privacy Laws regarding the retention, recording, use and transfer of personal and sensitive data, whether
cross border or to third parties, have completed all adequate agreements and filings or notifications with
all applicable Governmental Authorities or otherwise, and have in all material respects informed the
employees or candidates for employment, and kept the data secure and confidential at all times, and the
Transactions will not result in Buyer or the Company Parties to be in breach of such data privacy Laws.
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(h) Except as set forth in Section 3.15(h) of the Disclosure Schedules, there
are no Actions filed, pending or, to the Seller's Knowledge, threatened (or for which the Company Parties
received any written notice of) before any arbitrator, the Equal Employment Opportunity Commission,
the Department of Labor, or any similar state agencies, or any other Governmental Authority concerning
any matter relating to the labor and employment practices of the Company Parties or any employee,
former employee, consultant or independent contractor of the Company Parties including with respect to
matters involving discrimination or harassment, wage and hour, vacation or paid time off, the WARN
Act, collective bargaining, civil rights, fair employment practices, the proper classification of employees,
consultants or independent contractors, immigration, pay equity, safety and health, workers’
compensation and the collection and payment of employment related Taxes, or the keeping of records in
relation to the foregoing.

3.16 Material Contracts.

(a) Except as set forth in Section 3.16(a) of the Disclosure Schedules, the
Company Parties are not party to or bound by any Contracts, whether written or oral, involving the
following (such contracts, agreements and arrangements as are required to be set forth in Section 3.16(a)
of the Disclosure Schedules being referred to herein collectively as the “Material Contracts”):

(i) Other than in the Ordinary Course of Business, Contracts for the
(A) future purchase, exchange or sale of natural gas, (B) future purchase, exchange, transmission or sale
of electric power in any form, including energy, capacity or any ancillary services, and (C) future
transportation of natural gas;

(ii) Other than Contracts of the nature covered by Section 3.16(a)(i),
Contracts for the (A) purchase or sale of any asset or that grant a right or option to purchase or sell any
asset, other than in each case Contracts relating to assets with a nominal value of less than $50,000
individually or $100,000 in the aggregate, and (B) provision or receipt of any services or that grant a
right or option to provide or receive any services, other than in each case Contracts relating to services
with a nominal value of less than $50,000 individually or $100,000 in the aggregate;

(iii) any interconnection, transportation, storage, capacity release, or
market participant Contracts;

(iv) Partnership, joint venture or limited liability company
agreements;

(v) any offset, countertrade, distributor, sales, advertising, agency or
manufacturer’s representative Contract or group purchasing Contract;

(vi) any Contract (including proposals) for the purchase or lease of
machinery, equipment, motor vehicles, office furniture, fixtures, materials, supplies, or other personal
property or services involving the payment by the Seller of more than $50,000 over the remaining life of
the Contract from the date of this Agreement;

(vii) any Contract that expires or may be renewed at the option of any
Person other than the Seller so as to expire more than one year after the date of this Agreement;

(viii) any trust indenture, mortgage, promissory note, loan agreement
or other Contract for the borrowing of money, any currency exchange, commodities or other hedging
arrangement or any leasing transaction of the type required to be capitalized in accordance with GAAP,

Case 1:18-cv-10936-JSR   Document 157-8   Filed 01/24/19   Page 160 of 245



DB1/ 87728904.11

17

consistently applied;

(ix) any Contract for capital expenditures in excess of $50,000 in the
aggregate;

(x) any non-competition, non-solicitation, assignment of inventions
or similar agreement between any Company Party and any employee of, or consultant to, any Company
Party;

(xi) any Contract or guarantee, support, indemnification, assumption
or endorsement of, or any similar commitment with respect to, the Liabilities (whether accrued, absolute,
contingent or otherwise) of any other Person;

(xii) any guarantee of any obligation or any letter of credit, bond or
other indemnity (excluding endorsements of instruments for collection in the Ordinary Course of
Business);

(xiii) any Contract for the sale or lease of any of its assets, excluding
sales of services in the Ordinary Course of Business, or entered into other than in the Ordinary Course of
Business;

(xiv) any Contract (including proposals) for the performance of
services by any Company Party;

(xv) Any management or advisory Contract;

(xvi) Contracts relating to the supply or storage of water to any
Company Party or any Company Party’s entitlement to water;

(xvii) any Contract that (A) limits any Company Party’s freedom to
compete in any line of business or in any geographic area, (B) contains a “Most Favored Nation” or
other similar provision, or (C) is a requirements Contract;

(xviii) any Contract disclosed pursuant to Section 3.22 (Restrictions on
Business Activities);

(xix) any license, development or other agreement relating to any of
the Company Parties’ Intellectual Property or relating to Intellectual Property which any Company Party
has licensed from or to any other Person, or authorized for use by any other Person, or been authorized
by any other Person for use by the Seller, other than “off the shelf” software;

(xx) any Contract pursuant to which any Company Party has agreed
to indemnify or hold harmless any other Person or which imposes any non-competition or exclusive
dealing obligations of any Company Party;

(xxi) any Employment, consulting, or other Contract providing for
severance payments or other additional rights or benefits (whether or not optional) in the event of the
sale or other change in control of any Company Party;

(xxii) any Contract with any current employee or consultant of the
Company Party or with any Person in which any Company Party has an interest;
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(xxiii) any research or co-development agreements relating to any of
the Intellectual Property owned by any Company Party; or

(xxiv) any Tax sharing or Tax allocation agreement.

(b) Each Material Contract is a legal, valid and binding agreement, and no
Company Party is in material default under, or in material breach of, any Material Contract, and, to the
Seller’s Knowledge, no other party thereto is in material default under, or in material breach of, any
Material Contract; neither the Seller nor any Company Party is in receipt of any claim of default under
any such Material Contract; and neither the Seller nor any Company Party anticipates any termination or
change to, or receipt of a proposal with respect to, any Material Contract as a result of the Transactions.

3.17 Environmental Matters.

(a) (i) Each Company Party holds and has held all required Environmental
Permits; (ii) each such Environmental Permit is identified in Section 3.17(a) of the Disclosure Schedules;
and (iii) each such Environmental Permit will remain valid and effective after the Closing without any
notice to or consent of any Governmental Authority;

(b) Each Company Party is and has been in compliance with, and has no Liability
under, any and all applicable or required (i) Environmental Permits, and (ii) Environmental Laws;

(c) There are no past, pending or threatened Environmental Claims against any
Company Party, and no Company Party is aware of any facts or circumstances which could reasonably be
expected to form the basis for any Environmental Claim against any Company Party;

(d) No Releases of Hazardous Materials have occurred and no Person has been
exposed to any Hazardous Materials at, from, in, to, on or under any Sites and no Hazardous Materials are
present in, on, about or migrating to or from any Site that could give rise to an Environmental Claim
against any Company Party;

(e) No Company Party, any predecessors of any Company Party, or any Person
previously owned by any Company Party, has transported or arranged for the treatment, storage, handling,
disposal, or transportation of any Hazardous Material to any off-Site location which has or could result in
an Environmental Claim against any Company Party;

(f) There are no (i) polychlorinated biphenyl containing equipment, (ii) underground
storage tanks, or (iii) asbestos containing material at any owned, leased, operated or occupied real
property;

(g) There are no Phase I or Phase II environmental assessments, environmental
investigations, studies, audits, tests, reviews or other analyses conducted by, on behalf of, or which are in
the possession of, the Seller or any Company Party (or any of their respective advisors or representatives)
with respect to any Site which have not been delivered to the Buyer prior to execution of this Agreement;

(h) Neither the execution of this Agreement nor the consummation of the transaction
contemplated by this Agreement will require any notification to or consent of any Governmental
Authority or the undertaking of any investigations or remedial actions pursuant to Environmental Laws;
and
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(i) No Company Party has entered into or is subject to any judgment, Action or
other similar requirement of or agreement with any Governmental Authority under any Environmental
Laws.

(j) No Company Party has, either expressly or by operation of law, assumed
responsibility for or agreed to indemnify or hold harmless any Person for any liability or obligation,
arising under or relating to Environmental Laws, including, but not limited to, any obligation for
investigation, corrective or remedial action.

3.18 Insurance. Section 3.18 of the Disclosure Schedules lists all policies of fire,
liability, workmen’s compensation, life, property and casualty and other insurance owned or held by the
Company Parties with respect to the Business or with respect to which any Company Party is a
beneficiary thereunder. Such policies of insurance are maintained with financially sound and reputable
insurance companies, funds or underwriters and are of the kinds and cover such risks and are in such
amounts and with such deductibles and exclusions as are consistent with prudent business practice
(collectively, the “Insurance Policies”). All such Insurance Policies are in full force and effect. All
premiums dues on such Insurance Policies have been paid. No Company Party is in default with respect
to its obligations under any of such Insurance Policies, and has not received any notification of
cancellation of any such insurance policies.

3.19 Suppliers and Customers. Section 3.19 of the Disclosure Schedules sets forth (a)
the five (5) largest suppliers of the Company Parties (the “Material Suppliers”), each based on the dollar
amount of expenditures for the 2015 fiscal year, (b) the twenty-five (25) largest customers of the Seller
(the “Material Customers”), each based on the dollar amount of purchases for the 2015 fiscal year, and (c)
the amount of consideration paid to or from such Material Supplier or Material Customer. No Material
Supplier or Material Customer has cancelled or otherwise terminated, or threatened to cancel or otherwise
terminate, its relationship with any Company Party, or has during the last twelve (12) months decreased
materially, or threatened to decrease or limit materially, its services, supplies or materials for use by the
Company Parties, except for normal cyclical changes related to customers’ businesses. The Seller has no
Knowledge that any such Material Supplier or Material Customer intends to cancel or otherwise
substantially modify its relationship with any Company Party or to decrease materially or limit its
services, supplies or materials to the Company Parties, and to the Seller’s Knowledge, the consummation
of the Transactions will not adversely affect the relationship of the Buyer with any such Material Supplier
or Material Customer.

3.20 Interested Party Transactions. Neither the Seller, nor any of its respective
Affiliates, (a) is indebted to the Company Parties, nor are the Company Parties indebted to any such
Person (except for amounts due as normal salaries and bonuses and in reimbursement of ordinary
expenses), (b) owns, directly or indirectly, any interest in (excepting not more than 1% stock holdings for
investment purposes in securities of publicly held and traded companies) or is an officer, director,
manager, employee or consultant of any Person which is a competitor, lessor, lessee, customer or supplier
of the Company Parties, (c) owns, directly or indirectly (other than as an equity holder of the Company
Parties), in whole or in part, any tangible or intangible property which any Company Party is using or the
use of which is necessary for the Business, or (d) has any cause of action or other claim whatsoever
against, or owes any amount to, the Company Parties, except for claims in the Ordinary Course of
Business, such as for accrued vacation pay, accrued benefits under Employee Benefit Plans and similar
matters and agreements.

3.21 Certain Agreements Affected by the Transactions. Except as set forth in Section
3.21 of the Disclosure Schedules, neither the execution and delivery of this Agreement nor the
consummation of the Transactions and any Conversion will (a) result in the Company Parties paying or
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becoming obligated to pay any payment (including, without limitation, severance, unemployment
compensation, golden parachute, bonus or otherwise) to any director or employee of any Company Party,
(b) materially increase any benefits otherwise payable by the Company Parties, or (c) result in the
acceleration of the time of payment or vesting of any such benefits.

3.22 Restrictions on Business Activities. Except as set forth in Section 3.22 of the
Disclosure Schedules, there is no Contract or Action binding upon the Company Parties which has or
could reasonably be expected to have the effect of prohibiting or impairing any current or future activity
of the Company Parties or the overall conduct of the Business by the Company Parties as currently
conducted or as proposed to be conducted.

3.23 Books and Records. The Books and Records, all of which have been made
available to the Buyer, are complete and correct in all material respects and have been maintained in
accordance with sound business practices.

3.24 Complete Copies of Materials. The Seller has delivered or made available to the
Buyer and its representatives true and complete copies of each document specifically identified on the
Disclosure Schedules.

3.25 Brokers. Neither the Seller, nor has any of its Affiliates, has dealt with, retained,
utilized or been represented by, nor is any fee or commission due to, any broker, agent, finder or
intermediary in connection with the negotiation or consummation of the Transactions.

3.26 Disclosure. No representation or warranty by the Seller in this Agreement or in
any exhibit or schedule to this Agreement, or in any written statement, certificate or other document to be
delivered to the Buyer at the Closing pursuant hereto or in connection with the Transactions, contains any
untrue statement of a material fact or omits to state a material fact required to be stated therein or
necessary to make the statements contained therein not misleading. There is no material fact of which the
Seller is actually aware and has not disclosed to the Buyer in writing which materially adversely affects,
or that the Seller can now reasonably foresee, in its good faith reasonable determination, will materially
adversely affect, the financial condition or operations of the Company Parties or the Business.

4. REPRESENTATIONS AND WARRANTIES OF THE SELLER

The Seller represents and warrants to the Buyer as follows:

4.1 Organization. The Seller is a limited liability company duly organized, validly
existing and in good standing under the Laws of the State of Delaware.

4.2 Authority and Enforceability. The Seller has all requisite power and full legal
right to enter into the Transaction Documents, and to perform all of such Seller’s agreements and
obligations thereunder in accordance with their respective terms. Each of the Transaction Documents has
been duly authorized by all necessary limited liability company action of the Seller. The Seller has
delivered to the Buyer certified copies of the resolutions duly adopted by the managing member of the
Seller authorizing and approving the Transactions and the Transaction Documents (the “Transaction
Approvals”). The Transaction Approvals constitute all necessary limited liability company action for the
authorization, execution and delivery of the Transaction Documents by the Seller and the performance by
the Seller of the Transactions, and such approvals have not been revoked, rescinded or amended.
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4.3 No Conflicts; Required Filings and Consents.

(a) Except as set forth in Section 4.3(a) of the Disclosure Schedules, the
execution and delivery of the Transaction Documents by the Seller, and the consummation of the
Transactions, will not conflict with, or result in any material violation of, or material default under (with
or without notice or lapse of time, or both), or give rise to a right of termination, cancellation or
acceleration of any right or obligation or loss of any benefit or creation of any Lien (other than Permitted
Liens) on any of the Loan Documents under (i) any provision of the Seller’s Charter Documents, (ii) any
Material Contract to which the Seller is a party, (iii) any Permit, judgment, order or decree applicable to
the Seller, or any of its respective properties or assets, or (iv) any Law applicable to the Seller or any of
its properties or assets.

(b) Except as set forth in Section 4.3(b) of the Disclosure Schedules, no
consent, approval, exemption or authorization of, or registration, qualification or filing with, any
Governmental Authority is required for the execution and delivery by the Seller of the Transaction
Documents to which it is a party or for the consummation by the Seller of the Transactions.

(c) Title. As of the date hereof, the Seller owns the Loan Documents and all
rights, titles, and interests arising thereunder, free and clear of all Liens.

(d) Brokers. The Seller has not dealt with, retained, utilized or been
represented by, nor is any fee or commission due to, any broker, agent, finder or other intermediary in
connection with the negotiation or consummation of the Transactions.

5. REPRESENTATIONS AND WARRANTIES OF THE BUYER

The Buyer hereby represents and warrants to the Seller as follows:

5.1 Organization. The Buyer is a limited liability company duly organized, validly
existing and in good standing under the laws of the State of Delaware and has the requisite limited
liability power and authority and all necessary material government approval to own, lease and operate its
properties and to carry on its business as it is now being conducted.

5.2 Authority and Enforceability. The Buyer has all requisite power and full legal
right to enter into the Transaction Documents and to perform all of the Buyer’s agreements and
obligations thereunder in accordance with their respective terms. Each of the Transaction Documents has
been duly and validly executed and delivered by the Buyer and, assuming the due authorization,
execution and delivery by the Seller, constitutes the legal, valid and binding obligation of the Buyer
enforceable against the Buyer in accordance with its terms, except as the enforceability thereof may be
limited by any applicable bankruptcy, reorganization, insolvency or other Laws affecting creditors’ rights
generally or by general principles of equity.

5.3 No Conflict; Required Filings and Consents.

(a) The execution and delivery of the Transaction Documents by the Buyer
does not, and the consummation of the Transactions will not, conflict with, or result in any violation of, or
default under (with or without notice or lapse of time, or both), or give rise to a right of termination,
cancellation or acceleration of any right or obligation or loss of any benefit or creation of any Lien on any
asset of the Buyer, under (i) any provision of the Buyer’s organizational documents, each as amended to
date, (ii) any agreement or instrument to which the Buyer is a party or to which any of its properties or
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assets is bound, (iii) any Permit, judgment, order or decree applicable to the Buyer or any of its properties
or assets, or (iv) Law applicable to the Buyer or any of its properties or assets.

(b) No consent, approval or authorization of, or registration, qualification or
filing with, any Governmental Authority is required for the execution and delivery by the Buyer of the
Transaction Documents or for the consummation by the Buyer of the Transactions.

5.4 Brokers. The Buyer has not dealt with, retained, utilized or been represented by,
nor is any fee or commission due to, any broker, agent, finder or other intermediary in connection with
the negotiation or consummation of the Transactions.

6. CERTAIN COVENANTS

6.1 Covenants regarding Confidentiality, Non-Competition, and Non-Solicitation. As
an inducement for the Buyer to enter into this Agreement and to consummate the Transactions, the Seller
agrees as follows:

(a) Confidential Information. The Seller shall, and shall cause its Affiliates
and representatives to, hold, in confidence any and all information, whether written or oral, concerning
the Business and the Company Parties and the Buyer, except to the extent that the Seller can show that
such information (i) is generally available and known to the public through no fault of the Seller, any of
the Seller’s Affiliates or representatives, or (ii) is lawfully acquired by such Seller’s Affiliates or
representatives from and after the Closing Date from sources that are not prohibited from disclosing such
information by a legal, contractual or fiduciary obligation (all of the foregoing, “Business Confidential
Information”). If the Seller’s Affiliates or representatives are compelled to disclose any information by
judicial or administrative process or by other requirements of Law, the Seller, on behalf of such Affiliate
or representative, shall promptly notify the Buyer in writing and shall disclose only that portion of such
information which such Seller Affiliate or representative is advised by such Affiliates or representative’s
legal counsel in writing is legally required to be disclosed; provided, that such Seller Affiliate or
representative shall use commercially reasonable efforts to obtain an appropriate protective order or other
reasonable assurance that confidential treatment will be accorded such information. Notwithstanding
anything contained in this Agreement to the contrary, each Seller Affiliate or representative may disclose
Business Confidential Information to its respective legal, accounting and Tax advisors in connection with
enforcing its respective rights under this Agreement and the other Transaction Documents.

(b) Non-Competition; Non-Interference. The Seller shall not, and shall not
permit any of its Affiliates (including any successor thereof) to, directly or indirectly:

(i) for a period commencing on the Closing Date and ending on the
date that is the earlier of (A) 9 months after the redemption of the Class C Units (as provided for in the
Buyer LLC Agreement) and (B) the first anniversary of the Closing Date (the “Non-Compete Period”),
own a controlling interest in (whether through the ownership of equity, the possession of contractual
rights, or otherwise), manage, operate or participate in the management or operation, or provide any
financing with controlling or other management rights to, any Person that engages in the Business, as
currently conducted by the Company Parties or proposed to be conducted by the Company Parties,
anywhere in the world as of the Closing Date;

(ii) for a period commencing on the Closing Date and ending on the
date that is the third anniversary of the Closing Date (the “Non-Interference Period”), permit
intentionally interfere in any material respect with the business relationships (whether formed prior to or
after the Closing Date) of the Company Parties, including, without limitation, any of their customers or
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suppliers;

(iii) for the Non-Interference Period, (A) take any action that is
designed or intended to have the effect of discouraging any lessor, licensor, customer or supplier, from
having a business relationship or potential business relationship with the Company Parties, or from
maintaining business relationships or entering into a new business relationship with the Company
Parties, and the Seller will refer all inquiries relating to the Business or the Company Parties to the
Buyer; or (B) interfere with, or attempt to interfere with, the employment of, or relationships with, any
employees of the Company Parties, or, directly or indirectly, solicit, hire or attempt to induce any of
them to leave the employ of, or terminate such party’s relationship with, the Company Parties; provided,
that the foregoing shall not prohibit the Seller from hiring a Person who responds to general media
advertisements not specifically directed at the officers, employees, representatives or agents of the
Company Parties, or their respective Affiliates.

(c) The Seller acknowledges and agrees that the covenants set forth in this
Section 6.1 are necessary to protect the Company Parties and the Business following the Closing. The
Seller further acknowledges and agrees that the Buyer’s willingness to enter into this Agreement is
conditioned and dependent upon the Seller’s promises to be bound by this Section 6.1 and the covenants
set forth herein. The Seller acknowledges and agrees that any breach or threatened breach of the
restrictive covenants contained in this Section 6.1 would cause irreparable injury to the Company Parties
and/or the Buyer and that the remedy at Law for any such breach or threatened breach would be
inadequate, and, accordingly, the Seller agrees and consents that, in addition to any other available
remedy to the Company Parties and/or the Buyer, temporary and permanent injunctive relief may be
granted in any action which may be brought by the Company Parties and/or the Buyer to enforce such
restrictive covenants without necessity of proof that any other remedy at Law is inadequate.

(d) The Seller acknowledges and agrees that all of the restrictions, covenants
and agreements in this Section 6.1 are appropriate, reasonable and valid (including with respect to
geographic scope and duration) and fully necessary for the protection of the legitimate interests of the
Company Parties and the Buyer. If any provision contained in this Section 6.1 shall for any reason be
held invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall
not affect any other provisions of this Section 6.1, but this Section 6.1 shall be construed as if such
invalid, illegal or unenforceable provision had never been contained herein. It is the intention of the
parties that if any of the restrictions or covenants contained herein is held to cover a geographic area or to
be for a length of time which is not permitted by applicable Law, or in any way construed to be too broad
or to any extent invalid, such provision shall not be construed to be null, void and of no effect, but to the
extent such provision would be valid or enforceable under applicable Law, a court of competent
jurisdiction shall construe and interpret or reform this Section 6.1 to provide for a covenant having the
maximum enforceable geographic area, time period and other provisions (not greater than those contained
herein) as shall be valid and enforceable under such applicable Law. The Seller acknowledges and agrees
that the Restricted Period shall be automatically extended by the length of any period during which the
Seller is in breach of the terms of this Section 6.1.

6.2 Transfer Taxes. All transfer, documentary, sales, use, stamp, registration and
other such Taxes and fees incurred in connection with this Agreement will be paid by the Seller when
due. The Seller, at its expense, will file all necessary Tax Returns and other documentation with respect
to all such transfer, documentary, sales, use, stamp, registration and other Taxes and fees, and, if required
by applicable Law, the other parties hereto will join in the execution of any such Tax Returns and other
documentation. The Buyer and the Seller further agree, upon request, to use their commercially
reasonable efforts to obtain any certificate or other document from any Governmental Authority or any
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other Person as may be necessary to mitigate, reduce or eliminate any Tax that could be imposed with
respect to the Transactions.

6.3 Tax Matters Cooperation. The parties hereto shall cooperate fully, as and to the
extent reasonably requested by any other party hereto, in connection with the filing of Tax Returns, and
any audit, litigation or other proceeding with respect to Taxes. Such cooperation shall include the
retention for six (6) years following the Closing Date and (upon such other party’s reasonable request) the
provision of records and information which are reasonably relevant to any such audit, litigation or other
proceeding and making employees available on a mutually convenient basis to provide additional
information and explanation of any material provided hereunder. Each party hereto shall provide to the
others, within ten (10) Business Days of the receipt thereof, any Tax related communications and notices
it receives which may impact such other party’s Liability with respect to Taxes or filing responsibilities.

7. INDEMNIFICATION

7.1 Indemnification by the Buyer. Subject to the limitations set forth in this Section
7, the Buyer hereby agrees to indemnify, defend and hold harmless the Seller and its Affiliates, and their
respective directors, managers, officers, employees, representatives and agents, from and against any and
all Damages related to or arising out of or in connection with:

(a) any inaccuracy or breach of any representation or warranty made by the
Buyer in the Transaction Documents (including any schedules thereto); and

(b) any breach by the Buyer of, or default in the performance by the Buyer
of, any covenant, agreement, obligation or undertaking made by the Buyer in the Transaction Documents
(including any schedules thereto).

7.2 Indemnification by the Seller. Subject to the limitations set forth in this Section
7, the Seller hereby agrees to indemnify, defend and hold harmless the Buyer and its Affiliates, and their
respective directors, managers, officers, employees, representatives and agents, from and against any and
all Damages related to or arising out of or in connection with:

(a) any inaccuracy or breach of any representation or warranty made by the
Seller in the Transaction Documents (including the Disclosure Schedules and any other schedules
thereto);

(b) any breach by the Seller of, or default in the performance by the Seller
of, any covenant, agreement, obligation or undertaking made by the Seller in the Transaction Documents
(including the Disclosure Schedules and any schedules thereto);

(c) any Pre-Closing Taxes imposed on any Company Party, and any Taxes
imposed on Seller; and

(d) any inaccuracy or breach of the representation and warranty under
Section 3.14(d), related to compliance with Section 409A of the Code; and any issues relating to the
classification of Contingent Workers under Section 3.15(b); the offer of coverage or any other
requirements under the Patient Protection and Affordable Care Act; and any inaccuracy or breach of the
representation and warranty under Section 3.10(e). This Section 7.2(d) will not be subject to the
limitations under Section 7.5.

7.3 Third-Party Claims.
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(a) In the event that any party hereto (an “Indemnified Party”) desires to
make a claim against another party hereto (an “Indemnifying Party,” which term includes all
Indemnifying Parties if more than one), in connection with any third-party Action any time instituted
against or made upon the Indemnified Party for which the Indemnified Party may seek indemnification
hereunder (a “Third-Party Claim”), the Indemnified Party will promptly notify the Indemnifying Party of
such Third-Party Claim and of the Indemnified Party’s claim of indemnification with respect thereto;
provided, that failure to promptly give such notice will not relieve the Indemnifying Party of its
indemnification obligations under this Section 7.3, except to the extent, if any, that the Indemnifying
Party has actually been prejudiced thereby.

(b) The Indemnifying Party will have the right to assume the defense of the
Third-Party Claim with counsel of its choice reasonably satisfactory to the Indemnified Party by written
notice to the Indemnified Party within fifteen (15) days after the Indemnifying Party has received notice
of the Third-Party Claim; provided, that the Indemnifying Party must conduct the defense of the
Third-Party Claim actively and diligently thereafter in order to preserve its rights in this regard; and,
provided further, that the Indemnified Party may retain separate co-counsel at its sole cost and expense
and participate in the defense of the Third-Party Claim. Notwithstanding the foregoing, the Indemnifying
Party will not have the right to assume the defense of the Third-Party Claim if such Third Party Claim (i)
seeks non-monetary relief, (ii) involves criminal or quasi-criminal allegations, (iii) is one in which an
Indemnifying Party and the Indemnified Party are jointly named in the complaint or (iv) could reasonably
be expected to materially adversely affect the Taxes of the Indemnified Party for a taxable period (or
portion thereof) beginning after the Closing Date. If the Indemnifying Party (A) fails to assume the
defense of the Third-Party Claim in accordance with this Section 7.3(b), (B) is unable to assume such
defense on account of the restrictions set forth in the immediately preceding sentence, or (C) after
assuming such defense, fails to conduct the defense of the Third-Party Claim actively and diligently, the
Indemnified Party, with counsel of its choice may conduct the defense of such Third-Party Claim, with
the costs and expenses thereof to be borne as provided in Sections 7.3(c) or 7.3(d), as applicable.

(c) With respect to any Third-Party Claim the defense of which is being
conducted by the Indemnifying Party pursuant to the provisions of Section 7.3(b), the Indemnifying Party
will not consent to the entry of any judgment or enter into any settlement with respect to the Third-Party
Claim without the prior consent of the Indemnified Party (which will not be unreasonably withheld or
delayed) unless the judgment or proposed settlement (i) includes an unconditional release of all liability
of each Indemnified Party with respect to such Third-Party Claim, (ii) involves only the payment of
money damages by the Indemnifying Party and does not impose an injunction or other equitable relief
upon the Indemnified Party, and (iii) does not involve an admission of any liability or wrongdoing on the
part of the Indemnified Party. With respect to any Third-Party Claim the defense of which is being
conducted by the Indemnified Party pursuant to the provisions of Section 7.3(b), the Indemnified Party
will not consent to the entry of any judgment or enter into any settlement with respect to the Third-Party
Claim without the prior written consent of the Indemnifying Party (which will not be unreasonably
withheld or delayed). In the event of any settlement of any Third-Party Claim by (A) the Indemnifying
Party with or without the prior consent of the Indemnified Party in accordance with the applicable
provisions hereinabove set forth in this Section 7.3(c), or (B) the Indemnified Party with the prior consent
of the Indemnifying Party as hereinabove set forth in this Section 7.3(c), all of the costs and expenses
incurred in connection with any such Third-Party Claim and the settlement thereof (including the costs
and expenses of counsel for the Indemnified Party) shall be Damages of the Indemnified Party and borne
by the Indemnifying Party, subject in all events to the applicable limitations set forth in Section 7.

7.4 Purchase Price Adjustments. The parties agree that to the greatest extent
possible the payment of any indemnity hereunder shall be treated as an adjustment to the Purchase Price
for Tax purposes.
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7.5 Limitations of Liability and Order of Recourse.

(a) Deductible. No Indemnifying Party will be required to indemnify any
Indemnified Party hereunder with respect to any breaches of such party’s representations or warranties
hereunder until such time as the aggregate amount of Damages resulting therefrom for which the
applicable Indemnified Party(ies) are otherwise entitled to indemnification pursuant to this Agreement,
exceeds $1,700,000.00 (One Million Seven Hundred Thousand) (the “Indemnification Deductible”), after
which the applicable Indemnifying Party(ies) shall be obligated to indemnify the applicable Indemnified
Party(ies) for the full amount of all Damages incurred by such Indemnified Party(ies) in excess of such
Indemnification Deductible, subject to the limitations in this Section 7.5. Notwithstanding anything to the
contrary in this Section 7.5, the Indemnification Deductible shall not apply to any Damages arising out of
or in connection with (i) fraud, (ii) the breach of the representations set forth in Sections 3.1
(Organization; Capitalization; Ownership), 3.2 (Charter Documents), 3.3 (No conflicts; Required Filings
and Consents), and 3.13 (Taxes), or (iii) the matters set forth in Section 7.2(d).

(b) Maximum Liability. The parties specifically agree that notwithstanding
any provision of this Agreement to the contrary, the indemnification provided for in Section 7.2 is subject
to the following limitations:

(i) The maximum aggregate liability of the Seller under Section
7.2(a) shall in no event exceed an amount equal to $49,000,000 (Forty Nine Million Dollars);

(ii) Notwithstanding anything to the contrary in this Section 7.5, the
maximum aggregate liability set forth in this Section 7.5(b) shall not apply to any Damages arising out
of or in connection with fraud on the part of the Seller.

(c) Survival. All representations and warranties of the parties in this
Agreement shall survive the Closing and shall expire on, and no Indemnifying Party will be liable for any
Damages resulting from any breach thereof unless a written claim for indemnification is given by the
Indemnified Party to the Indemnifying Party with respect thereto prior to, December 8, 2017.

(d) Order of Recourse. The Buyer’s right to indemnification or
reimbursement pursuant to this Article 7, on account of any indemnifiable Damages, will be satisfied (i)
first to the extent available, by a cancellation in the Class C Preferred Units held by the Seller, and, (ii) to
the extent not satisfied by clause (i), such excess Damages will be satisfied by the Seller. For each dollar
of indemnification payment in clause (i), the Class C Preferred Unreturned Capital with respect to such
Class C Preferred Units shall be reduced by one dollar, and for each $100, one Class C Preferred Unit
held by such Seller shall be cancelled. The parties to this Agreement agree that such reduction shall be
reflected in the Members Schedule to the Buyer LLC Agreement.

7.6 Survival of Representations and Warranties. The representations and warranties
of the parties hereto contained in this Agreement or otherwise made in writing in connection with the
Transactions (in each case except as affected by the Transactions) shall be deemed material and,
notwithstanding any investigation by the Buyer, shall be deemed to have been relied on by the Buyer and
shall survive the Closing and the consummation of the Transactions in accordance with the provisions of
Section 7.5(b). Each representation and warranty made by the Seller or the Buyer in this Agreement shall
expire on the last day, if any, that claims for breaches of such representation or warranty may be made
pursuant to Section 7.5, except that any such representation or warranty that has been made the subject of
a claim prior to such expiration date shall survive with respect to such claim until the final resolution of
such claim pursuant to this Section 7.
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7.7 Effect of Investigation. The representations, warranties and covenants of an
Indemnifying Party, and an Indemnified Party’s right to indemnification with respect thereto, shall not be
affected or deemed waived by reason of the fact that such Indemnified Party or any of its Representatives
actually knew that any such representation or warranty is, was or might be inaccurate.

7.8 Exclusive Remedy. From and after the Closing, the indemnification provided
pursuant to this Section 7 shall be the sole and exclusive remedy for any Damages resulting from or
arising out of any breach or claim in connection with this Agreement, the other Transaction Documents,
the Disclosure Schedules or any certificate delivered in connection with this Agreement, regardless of the
cause of action; provided, that, the indemnification rights provided pursuant to this Section 7 are
independent of, and, in addition to, such rights and remedies as the parties may have in equity to seek
specific performance or other equitable remedies in the case of any breach of any covenant set forth in
Section 6.1.

8. DEFINITIONS

As used herein the following terms not otherwise defined have the following respective
meanings:

“12/31/15 Balance Sheet” shall have the meaning given such term in Section 3.4.

“Action” means any claim, grievance, complaint, charge, action, cause of action, demand,
lawsuit, arbitration, inquiry, investigation, audit, notice of violation, proceeding, litigation, injunction,
order, decree, citation, summons, subpoena or investigation of any nature, civil, criminal, administrative,
regulatory or otherwise, whether at Law or in equity.

“Affiliate” shall mean any Person directly or indirectly controlling, controlled by or under direct
or indirect common control with, the Seller (or other specified Person) and shall include (a) any Person
who is a director or beneficial holder of at least 10% of any class of the then outstanding capital stock (or
other shares of beneficial interest) of the Seller (or other specified Person) and (b) any Person of which
the Seller (or other specified Person) or an Affiliate of the kind listed in clause (a) above of the Seller (or
other specified Person) shall, directly or indirectly, either beneficially own at least 10% of any class of the
then outstanding capital stock (or other shares of beneficial interest) or constitute at least a 10% equity
participant.

“Agreement” shall have the meaning given such term in the preamble.

“Annual Financial Statements” shall have the meaning given such term in Section 3.4.

“Assignment” shall have the meaning given such term in Section 2.2(a).

“Authorizations” shall have the meaning given such term in Section 3.8.

“Balance Sheet Date” shall have the meaning given such term in Section 3.4.

“Books and Records” means all records (whether in written or other form) of any kind (whether
held by the Company Parties or by others on its behalf) owned and in the possession or control of the
Seller or Company Parties, including purchase and sales records, customer lists and records, customer
prospect lists and records, distributor lists and records, referral sources, marketing materials, research and
development materials, operating guides and manuals, creative materials, Intellectual Property materials,
studies, cost and pricing information, supplier lists and records, business plans, specifications, personnel
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and labor relations records, accounting and financial records, maintenance records, operating and
management manuals, computer systems and software documentation, disks, tapes and other computer
storage media and the information stored thereon, blank forms, blank checks and other blank instruments,
and studies and reports, plans, specifications and designs of equipment and records (whether in written or
oral form).

“Business” shall mean the provision of energy products, including physical electricity and natural
gas to business and residential consumers, purchasing electricity and natural gas from wholesale providers
and distributing such commodities to consumers.

“Business Confidential Information” shall have the meaning given such term in Section 6.1(a)(i).

“Business Day” shall mean any day except Saturday, Sunday or any day on which banks are
generally not open for business in the State of New York.

“Buyer” shall have the meaning given such term in the preamble.

“Buyer LLC Agreement” means the amended and restated limited liability company agreement of
Buyer, dated as of June 9, 2016, as the same may be amended or modified from time to time.

“CERCLA” shall have the meaning given such term in Section 3.17(a).

“Charter Documents” shall mean, with respect to any Person which is an entity, the certificate of
incorporation, bylaws, limited liability company operating agreement, partnership agreement, or other
equivalent organizational or constituent documents, each as then amended and in effect.

“Class B-2 Units” shall have the meaning given such term in the Buyer LLC Agreement.

“Class C Units” shall have the meaning given such term in the Buyer LLC Agreement.

“Closing” shall have the meaning given such term in Section 2.1.

“Closing Date” shall have the meaning given such term in Section 2.1.

“Code” shall mean the Internal Revenue Code of 1986, as amended.

“Contingent Workers” shall have the meaning given such term in Section 3.15(b).

“Contract” means any contract, purchase order, agreement, mortgage, indenture, lease, license,
insurance policy or other agreement, instrument or binding commitment, whether oral or written.

“Conversion” shall have the meaning given such term in Section 3.1(e).

“Damages” shall mean all damages, losses, Liabilities, deficiencies, Actions, judgments, interest,
awards, penalties, costs, and expenses of whatever kind, including court costs and the reasonable fees and
expenses of legal counsel, that are incurred as a result of any claims, demands, actions, causes of action,
suits, litigations, arbitrations or liabilities; provided, that in no event shall Damages include any punitive,
consequential, special or exemplary damages.
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“Debt” shall mean as to any Person at any time, without duplication: (i) all indebtedness,
liabilities and obligations of such Person for borrowed money, including from the Seller; (ii) all
indebtedness, Liabilities and obligations of such Person evidenced by bonds, notes, debentures or other
similar instruments; (iii) all indebtedness, liabilities and obligations of such Person to pay the deferred
purchase price of property or services, contingent or otherwise; (iv) all Liabilities under leases of such
Person that would be required to be recorded as capital leases under GAAP; (v) all indebtedness of others
guaranteed by such Person (including guarantees in the form of an agreement to repurchase or reimburse);
(vi) all reimbursement obligations of such Person (whether contingent or otherwise) in respect of letters
of credit, bankers' acceptances, surety or other bonds and similar instruments; (vii) any amounts owed to
any Person under any noncompetition, severance or similar arrangement; (viii) any change-of-control or
similar payment or increased cost that is triggered in whole or in part by the Transactions; (ix) any
Liability of a Person under deferred compensation plans, phantom stock plans, severance or bonus plans,
or similar arrangements made payable in whole or in part as a result of the Transactions; (x) any off-
balance sheet financing of a Person (but excluding all leases recorded for accounting purposes by the
applicable Person as an operating lease); and (xi) any accrued and unpaid interest on, and any prepayment
premiums, penalties or similar contractual charges in respect of, any of the foregoing obligations
computed as though payment is being made in respect thereof on the Closing Date.

“Disclosure Schedule,” or “Disclosure Schedules” mean the Disclosure Schedule attached hereto,
dated as of the date of this Agreement, delivered by the Seller to the Buyer concurrently with the
execution and delivery of this Agreement.

“Employee Benefit Plan” shall have the meaning given such term in Section 3.14(a).

“Environmental Claim” means any and all administrative or judicial actions, suits, orders, claims,
liens, notices, notices of violations, investigations, complaints, requests for information, proceedings, or
other communication, whether criminal or civil, pursuant to or relating to any applicable Environmental
Law.

“Environmental Laws” shall mean any and all federal, state, local, provincial and foreign, civil
and criminal laws, statutes, ordinances, orders, common law, codes, rules, regulations, Environmental
Permits, policies, guidance documents, judgments, decrees, injunctions, or agreements with any
Governmental Authority, relating to the protection of health and the environment, worker health and
safety, and/or governing the handling, use, generation, treatment, storage, transportation, disposal,
manufacture, registration, distribution, formulation, packaging, labeling, or Release of or exposure to
Hazardous Substances.

“Environmental Permit” means any federal, state, local, provincial, or foreign permits, licenses,
approvals, consents or authorizations required or issued by any Governmental Authority under or in
connection with any Environmental Law, including without limitation, any and all orders, consent orders
or binding agreements issued by or entered into with a Governmental Authority under any applicable
Environmental Law.

“ERISA” shall have the meaning given such term in Section 3.14(a).

“ERISA Affiliate” shall have the meaning given such term in Section 3.14(a).

“Exchange Act” shall mean the Securities and Exchange Act of 1934, as amended.
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“Family Member” shall mean, as applied to any individual, any parent, spouse, child, spouse of a
child, brother or sister of the individual, and each trust created for the benefit of one or more of such
Persons, and each custodian of property of one or more such Persons.

“FERC” means the Federal Energy Regulatory Commission.

“Financial Statements” shall have the meaning given such term in Section 3.4.

“FPA” means the Federal Power Act, as amended, including the implementing regulations
adopted by FERC thereunder.

“GAAP” shall mean United States generally accepted accounting principles, consistently applied
throughout the periods involved.

“Governmental Authority” shall mean any nation, sovereign or government or political
subdivision, whether federal, regional, state, province, local or foreign, any entity exercising executive,
legislative, judicial, regulatory or administrative functions of or pertaining to any such nation, sovereign,
government or political subdivision, and any private certification agencies or entities.

“Governmental Order” means any order, writ, judgment, injunction, decree, stipulation,
determination or award entered by or with any Governmental Authority.

“Hazardous Substances” shall mean petroleum, petroleum hydrocarbons or petroleum products,
petroleum by-products, radioactive materials, asbestos or asbestos-containing materials, gasoline, diesel
fuel, pesticides, radon, urea formaldehyde, mold, lead or lead-containing materials, polychlorinated
biphenyls; and any other chemicals, materials, substances or wastes in any amount or concentration which
are regulated under or for which liability can be imposed under any Environmental Law.

“Indemnified Party” shall have the meaning given such term in Section 7.3(a).

“Indemnifying Party” shall have the meaning given such term in Section 7.3(a).

“Insurance Policies” shall have the meaning given such term in Section 3.18.

“Intellectual Property” shall mean intellectual property or proprietary rights of any description,
including, without limitation, (i) rights in any patent, patent application (including, without limitation, any
continuation, continuation-in-part and divisional filings), copyright, industrial design, URL, domain
name, social media address, trademark, service mark, logo, slogan, trade dress, corporate name or trade
name, (ii) related registrations and applications for registration, (iii) trade secrets, moral rights or publicity
rights, (iv) inventions, discoveries, or improvements, modifications, know-how, techniques,
methodologies, writings, works of authorship, design or data, whether or not patented, patentable,
copyrightable or reduced to practice, including, but not limited to, any inventions, discoveries,
improvements, modifications, know-how, techniques, methodologies, writings, works of authorship,
designs or data embodied or disclosed in any: (1) computer source codes (human readable format) and
object codes (machine readable format); (2) specifications; (3) manufacturing, assembly, test, installation,
service and inspection instructions and procedures; (4) engineering, programming, service and
maintenance notes and logs; (5) technical, operating and service and maintenance manuals and data; (6)
hardware reference manuals; and (7) user documentation, help files or training materials, and (v)
goodwill, franchises, consents, approvals, and claims of infringement and misappropriation against third
parties related to any of the foregoing.
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“Interim Financial Statements” shall have the meaning given such term in Section 3.4.

“IRS” shall mean the United States Internal Revenue Service.

“Knowledge” or “knowledge” means, with respect to the Seller, the actual knowledge of the
Seller or the knowledge the Seller should have known after reasonable investigation and due inquiry
thereby.

“Law” means with respect to any Governmental Authority, any constitutional provision, law,
statute, code, rule, regulation, ordinance, treaty, order, decree, writ, judgment, decision, certificate,
holding, determination, injunction, permit, directive, requirement or rule of law (including common law)
of such Governmental Authority along with the interpretation and administration thereof by any
Governmental Authority charged with the interpretation or administration thereof, including the Securities
Act, the Exchange Act, or rules or regulations promulgated by the Securities and Exchange Commission
or any of the foregoing or of related to FERC, the FPA or PUHCA. Unless the context clearly requires
otherwise, the term “Law” shall include each of the foregoing (and each provision thereof) as in effect at
the time in question, including any amendments, supplements, replacements or other modifications
thereto or thereof, and whether or not in effect as of the date of this Agreement.

“Leases” shall have the meaning given such term in Section 3.9(b).

“Leased Real Property” means the real property leased, subleased or licensed by the Seller as
tenant, subtenant, licensee or other similar party, together with, to the extent leased, licensed or owned by
the Seller, all buildings and other structures, facilities or leasehold improvements, currently or hereafter
located thereon, all fixtures, systems, equipment and items of personal property and other assets of every
kind, nature and description of the Seller located at or attached or appurtenant thereto and all easements,
licenses, rights, options, privileges and appurtenances relating to any of the foregoing.

“Liability” means any liability, Debt, obligation, deficiency, Tax, penalty, assessment, fine,
claim, cause of action or other loss, fee, cost or expense of any kind or nature whatsoever, whether
asserted or unasserted, absolute or contingent, known or unknown, accrued or unaccrued, liquidated or
unliquidated, and whether due or to become due and regardless of when asserted.

“Lien” means with respect to any asset, any mortgage, lien, license, pledge, charge, security
interest, claim, title retention agreement, restriction or encumbrance of any kind in respect of such asset.

“Material Adverse Effect” means any event, change, circumstance, condition, state of facts,
development or effect that has had or would reasonably be expected to have a materially adverse effect on
the financial condition, properties, assets, Liabilities, business, operations or results of operations of the
Company Parties taken as a whole, or may prevent or materially delay consummation of the Transactions
or otherwise prevent the Seller from performing its obligations under any Transaction Document to which
it is a party; provided, however, that neither of the following shall be deemed to be a Material Adverse
Effect: (i) any adverse change in the price of electricity or gas, and (ii) changes in general economic
conditions.

“Material Contracts” shall have the meaning given such term in Section 3.16(a).

“Material Customers” shall have the meaning given such term in Section 3.19.
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“Material Suppliers” shall have the meaning given such term in Section 3.19.

“Multi-Employer Plan” shall have the meaning given such term in Section 3.14(a).

“Ordinary Course of Business” means any action taken by a Person if such action is consistent in
nature, scope and magnitude with the past practices of such Person and is taken in the ordinary course of
the normal day-to-day operations of such Person.

“Owned Real Property” means the real property owned by the Company Parties.

“PBGC” shall have the meaning given such term in Section 3.14(d)(ii).

“Permitted Liens” means any Lien for Taxes or other governmental charges, assessments or
levies that are not yet due and payable.

“Person” shall mean a corporation, an association, a partnership (general or limited), a limited
liability company, an organization, a business, an individual, a government or political subdivision
thereof or a Governmental Authority.

“Pre-Closing Tax” means any Tax for any taxable period or portion thereof ending on the Closing
Date. If a taxable period begins prior to the Closing Date and ends after the Closing Date, then the
portion of the taxable period that ends on the Closing Date shall constitute a Pre-Closing Tax. In the case
of Taxes arising in a taxable period of a Company Party that includes, but does not end on, the Closing
Date, except as provided in the next sentence, the allocation of such Taxes to the portion of such taxable
period that ends on the Closing Date shall be made on the basis of an interim closing of the books as of
the end of the Closing Date. In the case of any Taxes based on capitalization, debt or shares of stock
authorized, issued or outstanding, or any real property, personal property or similar ad valorem Taxes that
are payable for a taxable period that includes, but does not end on, the Closing Date, the portion of such
Tax which relates to the portion of such taxable period ending on the Closing Date shall be deemed to be
the amount of such Tax for the entire taxable period multiplied by a fraction, the numerator of which is
the number of days in the taxable period ending on (and including) the Closing Date and the denominator
of which is the number of days in the entire taxable period. However, any such Taxes attributable to any
property that was owned by a Company Party at some point prior to the Closing Date, but is not owned as
of the Closing Date, shall be allocated entirely to portion of such taxable period ending on the Closing
Date.

“PUHCA” means the Public Utility Holding Company Act of 2005, including the implementing
regulations adopted by FERC thereunder.

“Purchase Price” shall have the meaning given such term in Section 2.1.

“Qualified Plan” shall have the meaning given such term in Section 3.14(c).

“Release” means any spilling, leaking, pumping, pouring, emitting, emptying, discharging,
injecting, escaping, migrating, leaching, dumping, or disposing of a Hazardous Substance.

“Restricted Period” shall have the meaning given such term in Section 6.1(b).

“SARA” shall have the meaning given such term in Section 3.17(a).

Case 1:18-cv-10936-JSR   Document 157-8   Filed 01/24/19   Page 176 of 245



DB1/ 87728904.11

33

“Securities Act” shall mean the Securities Act of 1933, as amended.

“Seller” shall have the meaning given such term in the preamble.

“Site” means any real properties currently or previously owned, leased, occupied or operated by:
(i) any Company Party; (ii) any predecessors of any Company Party; or (iii) any entities previously
owned by any Company Party, in each case, including all soil, subsoil, surface waters and groundwater
thereat.

“Subsidiary” or “Subsidiaries” means with respect to a specified Person, any other Person of
which (i) a majority of the voting power of the voting equity securities or equity interests is owned,
directly or indirectly, by such specified Person or (ii) the general partner, manager or other entity
governing such other Person is controlled by such specified Person.

“Tax” or “Taxes” (and with correlative meaning, “Taxable” and “Taxing”) means any United
States federal, state or local, or non-United States, income, gross receipts, franchise, estimated, alternative
minimum, add-on minimum, sales, use, transfer, registration, value added, excise, export, natural
resources, energy, severance, stamp, withholding, occupational, premium, windfall profit, environmental
tax, customs, duties, real property, personal property, capital stock, capital gains, net worth, escheat,
unclaimed property, intangibles, social security, pension insurance contributions, unemployment,
disability, payroll, license, employee or other tax or similar levy in the nature of a tax, of any kind
whatsoever, including any interest, penalties, or additions to tax in respect of the foregoing

“Tax Return” means any return, declaration, report, claim for refund, information return, or other
document (including any related or supporting estimates, elections, schedules, statements, or information)
filed or required to be filed in connection with the determination, assessment, or collection of any Tax or
the administration of any Laws, regulations, or administrative requirements relating to any Tax.

“Taxing Authority” means any Governmental Authority having any responsibility for (i) the
determination, assessment or collection or payment of any Tax, or (ii) the administration, implementation
or enforcement of or compliance with any law, rule or regulation relating to any Tax.

“Third Party Claim” shall have the meaning given such term in Section 7.3(a).

“Third Party Intellectual Property Rights” shall have the meaning given such term in Section
4.11(b).

“Transaction Approvals” shall have the meaning given such term in Section 4.2.

“Transaction Documents” shall mean this Agreement and the Assignment.

“Transactions” means the purchase and sale of the Loan Documents and the other transactions
contemplated by this Agreement and the other Transaction Documents.

9. GENERAL

9.1 Consent to Jurisdiction.

(a) Each of the parties hereto hereby irrevocably submits to the non-exclusive
jurisdiction of any federal or state court located within the Borough of Manhattan in the City and State of
New York over any dispute arising out of or relating to this Agreement or any of the Transaction
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Documents or any of the transactions contemplated by this Agreement and the other Transaction
Documents or thereby and each party hereby irrevocably agrees that all claims in respect of such dispute
or any suit, action proceeding related thereto may be heard and determined in such courts. The parties
hereby irrevocably waive, to the fullest extent permitted by Law, any objection which they may now or
hereafter have to the laying of venue of any such dispute brought in such court or any defense of
inconvenient forum for the maintenance of such dispute. Each of the parties hereto agrees that a
judgment in any such dispute may be enforced in other jurisdictions by suit on the judgment or in any
other manner provided by Law.

(b) Each of the parties hereto hereby consents to process being served by any party
to this Agreement in any suit, action or proceeding by the delivery of a copy thereof in accordance with
the provisions of Section 8.3.

(c) EACH OF THE PARTIES HERETO HEREBY WAIVES, TO THE FULLEST
EXTENT PERMITTED BY LAW, ANY RIGHT TO TRIAL BY JURY OF ANY CLAIM, DEMAND,
ACTION, OR CAUSE OF ACTION (i) ARISING UNDER THIS AGREEMENT OR ANY
TRANSACTION DOCUMENT, OR (ii) IN ANY WAY CONNECTED WITH OR RELATED OR
INCIDENTAL TO THE DEALINGS OF THE PARTIES HERETO IN RESPECT OF THIS
AGREEMENT OR ANY TRANSACTION DOCUMENT OR ANY OF THE TRANSACTIONS
RELATED HERETO OR THERETO, IN EACH CASE WHETHER NOW EXISTING OR
HEREAFTER ARISING, AND WHETHER IN CONTRACT, TORT, EQUITY, OR OTHERWISE.
EACH OF THE PARTIES TO THIS AGREEMENT HEREBY AGREES AND CONSENTS THAT
ANY SUCH CLAIM, DEMAND, ACTION, OR CAUSE OF ACTION WILL BE DECIDED BY
COURT TRIAL WITHOUT A JURY AND THAT THE PARTIES TO THIS AGREEMENT MAY FILE
AN ORIGINAL COUNTERPART OF A COPY OF THIS AGREEMENT WITH ANY COURT AS
WRITTEN EVIDENCE OF THE CONSENT OF THE PARTIES HERETO TO THE WAIVER OF
THEIR RIGHT TO TRIAL BY JURY.

9.2 Expenses. Each of the Buyer, on the one hand, and the Seller, on the other hand,
will pay all of their respective own fees, costs and expenses incurred in connection with negotiation of
this Agreement and the Transactions, including, without limitation, any legal, accounting, banking,
appraisal, consulting or other professional or brokerage or finder’s fees payable in connection therewith.

9.3 Notices. All notices, demands and other communications hereunder shall be in
writing or by written telecommunication, and shall be deemed to have been duly given if delivered
personally or if mailed by certified mail, return receipt requested, postage prepaid, or if sent by overnight
courier, or sent by written telecommunication, as follows:

If to the Seller as follows:

c/o Platinum Partners
250 West 55th Street
14th Floor
New York, NY 10019
Fax 212-582-2424
Attention: Suzanne Horowitz, Chief Legal Officer
Email: shorowitz@platinumlp.com

If to the Buyer, to:

c/o B Asset Manager
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1370 Avenue of the Americas
32nd Floor
New York, NY 10019
Attention: Dhruv Narain
Fax: (212) 260-5051
E-Mail: dnarain@bassetmanager.com

with a copy* to:

Morgan, Lewis & Bockius LLP
101 Park Avenue
New York, NY 10178-0060
Attention: Steven A. Navarro, Esq.
Fax: (212) 309-6001
E-mail: steven.navarro@morganlewis.com

*Which copy will not constitute notice to the Seller or the Buyer as the case may be, and will be sent at
the same time and by the same means as the corresponding notice is sent to the Seller or the Buyer, as the
case may be.

Any such notice shall be effective (a) if delivered personally, when received, (b) if sent by overnight
courier, when receipted for, (c) if mailed, five (5) days after being mailed as described above, and (d) if
sent by written telecommunication, when dispatched.

9.4 Entire Agreement. This Agreement and the other schedules referred to herein,
together with the other Transaction Documents, contain the entire agreement and understanding of the
parties hereto and supersede all prior agreements and understandings relating to the subject matter hereof,
and shall not be amended except by a written agreement hereafter signed by the parties hereto.

9.5 Governing Law. The validity and construction of this Agreement shall be
governed and construed and enforced in accordance with the internal Laws (and not the choice-of-law
rules) of the State of Delaware.

9.6 Interpretation. The headings of sections and subsections are for reference only
and shall not limit or control the meaning thereof. All references in this Agreement to “dollars” or “$”
mean United States dollars. The words “include,” “includes” and “including” when used in this
Agreement shall be deemed to be followed by the phrase “without limitation.” The words “list” and
“listed” when used in this Agreement shall be deemed to include, true, complete and correct lists, as the
case may be. References in this Agreement to any gender include references to all genders, and, unless
the context otherwise requires, references to the singular include references to the plural and vice versa.
The words “hereof,” “herein,” and “hereunder” and word of similar import when used in this Agreement
shall refer to this Agreement as a whole and not to any particular provision of this Agreement.

9.7 Successors and Assigns. This Agreement shall be binding upon and inure to the
benefit of the parties hereto and their respective heirs, successors and permitted assigns. Neither this
Agreement nor the obligations of any party hereunder shall be assignable or transferable by such party
without the prior written consent of any other party hereto; provided, that nothing contained in this
Section 9.7 shall prevent the Buyer, without the consent of the Seller, (a) from transferring or assigning
this Agreement or any of its rights or obligations hereunder to an Affiliate of the Buyer, or a Person which
is acquiring all or substantially of the assets of the Buyer, or (b) from assigning all or part of its rights or
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obligations hereunder by way of collateral assignment to any bank or financing institution providing
financing for the acquisition contemplated hereby, but no such transfer or assignment made pursuant to
clauses (a) or (b) shall relieve the Buyer of its obligation under this Agreement.

9.8 Severability. In the event that any provision of this Agreement is held to be
invalid, void, illegal, or unenforceable by any court of competent jurisdiction, the same shall be deemed
to be severable from the remainder of this Agreement and shall in no way affect, impair, or invalidate any
other provision contained herein; provided, that if any that if any provision of this Agreement is deemed
or held invalid, void, illegal, or unenforceable, such provision shall be replaced with a provision as similar
as possible in such a manner as to be effective, valid and enforceable.

9.9 Further Assurances. The parties hereto agree to take such reasonable steps and
execute such other and further documents as may be necessary or appropriate to cause the terms and
conditions contained in the Transaction Documents to be carried into effect.

9.10 No Implied Rights or Remedies. Except as otherwise expressly provided herein,
nothing herein expressed or implied is intended or shall be construed to confer upon or to give any
Person, other than the Seller and the Buyer and their respective successors and permitted assigns or
shareholders, if any, any rights or remedies under or by reason of this Agreement.

9.11 Delivery By Facsimile; Counterparts. This Agreement may be executed and
delivered in person, by facsimile, .pdf, .tiff, or other electronic means intended to preserve the original
graphic and pictorial appearance of a document, and in multiple counterparts, each of which shall be
deemed an original, but all of which together shall constitute one and the same agreement, binding on all
of the parties hereto.

9.12 Public Statements or Releases. Unless otherwise required by applicable Law
(after consulting with legal counsel), no party to this Agreement will make, issue or release any public
announcement, statement or acknowledgment of the existence of, or reveal the status of, this Agreement
or the Transactions, without first obtaining the written consent of the other party. Notwithstanding the
foregoing, nothing contained in this Section 9.12 shall prevent a party hereto from making such
disclosures as such party may consider necessary, after consulting with its counsel, to satisfy such party’s
legal obligations (and in such case, such party will, to the extent consistent with timely compliance with
such requirement, consult with the other parties prior to making the required release, announcement or
statement). In the event the terms of this Agreement and the Transactions must, in the reasonable
discretion of the Buyer’s counsel, be disclosed in connection with legal obligations or proceedings,
including applicable requirements of any stock exchange or applicable Law, then (a) the Buyer shall
notify the Seller within a reasonable period of time prior to such disclosure being made, and (b) the Buyer
shall take all commercially reasonable actions permitted under applicable Law to ensure that such
information is maintained confidential to the maximum extent possible.

9.13 Specific Performance. The parties hereto agree that irreparable damage would
occur in the event that any of the provisions of this Agreement were not performed in accordance with
their specific terms or were otherwise breached. It is accordingly agreed that the parties shall be entitled
to an injunction or injunctions to prevent breaches or threatened breaches of this Agreement and to
enforce specifically the terms and provisions hereof in any court of the United States or any state having
jurisdiction, this being in addition to any other rights or remedies to which they are entitled at Law or in
equity.

[Remainder of page intentionally left blank.]
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[SIGNATURE PAGE TO PURCHASE AGREEMENT]

IN WITNESS WHEREOF, and intending to be legally bound hereby, the parties hereto
have caused this Agreement to be duly executed and delivered as a sealed instrument as of the
date first above written.

BUYER:

AGH PARENT LLC

By:
Name:  Dhruv Narain
Title:  Authorized Signatory

SELLER:

PRINCIPAL GROWTH STRATEGIES LLC

By:
Name:
Title:
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FINAL

DB1/ 87947029.1

FLOWOF FUNDSMEMORANDUM

The following sets forth the fund transfers required at the Closing in connection with the
transactions contemplated by that certain Purchase Agreement, dated as of June 9, 2016 (as such
agreement may be amended or modified, the “Purchase Agreement”), by and between AGH
Parent LLC, a Delaware limited liability company (“AGH Parent”), and Principal Growth
Strategies LLC, a Delaware limited liability company (the “Seller”). All capitalized terms used
but not otherwise defined herein will have the meanings assigned to such terms in the Purchase
Agreement.

Order of Events on June 9, 2016 (all actions are deemed to take place simultaneously):

1. Beechwood entities contribute: (i) $22,000,000 in assets to AGH Parent pursuant
to Contribution Agreement in exchange for 220,000 Class B-1 Preferred Units;
and (ii) $36,960,000.00 in assets to AGH Parent pursuant to Note Purchase
Agreement/Contribution Agreement in exchange for B-1 Debt in the principal
amount of $36,960,000.00, all as set forth on Schedule 1. Beechwood entities
become parties to AGH Parent LLC Agreement.

2. SHIP enters into Subscription Agreement and Note Purchase Agreement and
related debt documents to purchase 350,000 Class A Preferred Units for
$35,000,000 and B-1 Debt in the principal amount of $15,000,000. SHIP wires an
aggregate of $50,000,000 to AGH Parent. SHIP becomes party to AGH Parent
LLC Agreement.

3. AGH Parent sells 5,730 Common Units to Beechwood Re Investments LLC for
$100 pursuant to a Subscription Agreement. Beechwood Re Investments becomes
party to AGH Parent LLC Agreement.

4. AGH Parent and Seller enter into Purchase Agreement to purchase the Note for
an aggregate purchase price of $170,000,000 (the “Purchase Price”).

5. Purchase Price Allocation:

a. AGH Parent wires $25,000,000.00 to Beechwood entities at the direction of
Seller pursuant to Funds Direction Letter, as set forth in the funds flow
below; Beechwood entities assign the Note to PGS;

b. AGH Parent wires $40,293,540.00 at the direction of Seller pursuant to the
Funds Direction Letter, as set forth in the funds flow below;

c. AGH Parent assigns debt and equity instruments to Seller with a value of
$43,666,460, as set forth on Schedule 1 to the Purchase Agreement;

d. AGH Parent issues 3,438 Class B-2 Units to Seller; and

e. AGH Parent issues 590,400 Class C Units to the Seller.
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DB1/ 87858638.5

PRINCIPLE GROWTH STRATEGIES LLC
C/O PLATINUM PARTNERS
250 WEST 55TH STREET

14TH FLOOR
NEW YORK, NY 10019

June 9, 2016

AGH Parent LLC
c/o B Asset Manager
1370 Avenue of the Americas
32nd Floor
New York, NY 10019

Each of the Parties listed
on the attached Schedule 1.

Re: Funding Direction Letter

Pursuant to the terms of that certain Purchase Agreement (the “Purchase Agreement”), dated as
of the date hereof, by and between Principal Growth Strategies LLC, a Delaware limited liability
company (“PGS”), and AGH Parent LLC, a Delaware limited liability company (“AGH Parent”), PGS
has agreed to issue and sell to AGH that certain Amended and Restated Secured Convertible Promissory
Note issued on May 16, 2014, as amended and restated on June 11, 2014, as further amended on July 3,
2014, and as further amended and restated as of the date of this Agreement by that certain Second
Amended and Restated Secured Convertible Promissory Note dated as of the date of this Agreement (as
so amended and restated, the “Second A&R Note”), in the principal amount of $600,071.23, executed by
Agera Holdings LLC, payable to the order of PGS as specified therein, and all rights, titles and interests
of PGS existing and to exist in connection with or as security for the payment of the indebtedness
evidenced by the Second A&R Note, including, without limitation, all rights, titles and interests arising
under or evidenced by (a) the Note; (b) that certain Secured Note Purchase Agreement, dated as of May
16, 2014, by and between Agera Energy LLC (“Agera Energy”) and PGS (as amended, modified or
supplemented from time to time, including pursuant to that certain amendment dated as of the date of the
Purchase Agreement) (the “Note Purchase Agreement”); and (c) that certain Security Agreement, dated
as of May 16, 2014 by Agera Energy for the benefit of PGS (as amended, modified or supplemented from
time to time, including pursuant to that certain amendment dated as of the date of the Purchase
Agreement) (the “Security Agreement” and, together with the Second A&R Note, the Note Purchase
Agreement and all other documents, instruments, amendments and agreements entered into in connection
with the transactions contemplated thereby, collectively, the “Loan Documents”). All capitalized terms
used herein without definition which are defined in the Purchase Agreement shall have the same
meanings herein as therein.

Pursuant to the Purchase Agreement, the Purchase Price of $170,000,000 is comprised of cash,
Class B-1 Units, Class C Units, Common Units and the relinquishment of certain debt and/or equity
investments as set forth on Schedule 1. For administrative convenience, PGS hereby requests, authorizes
and directs AGH Parent to pay and deliver, as applicable, portions of such cash, Class B-1 Units, Class C
Units, and Common Units directly to the parties, or to their designees, as applicable, the respective
amounts listed on Schedule 2 attached hereto.

[The remainder of this page is intentionally left blank.
Signature page on the following page.]
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[Signature Page to Funding Direction Letter]

Very truly yours,

Principa Growth Strategies LLC

By

Name:

Title:
David Steinberg
Authorized Signatory
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Schedule 1
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Schedule 2

Name Wiring Instructions Amounts
c/o BAM Administrative Services
LLC for benefit of:

1. BBIL ULICO 2014 - 30%-
($7,500,000)

2. Beechwood Bermuda
Investment Holdings Ltd., for
the benefit of its segregated
accounts - 20%- ($5,000,000)

3. Beechwood Bermuda
International Limited - 10%-
($2,500,000)

4. BBLN-Agera Corp. - 40% -
($10,000,000)

Bank Name:
Signature Bank
FRB / ABA Routing Number:

Account Number:

Reference:
c/o BAM Administrative Services LLC
1370 Avenue of the Americas
32nd Floor
New York, NY 10019

(Or as further directed by BAM
pursuant to funds flow memo)

$25,000,000.00

Principal Growth Strategies LLC Bank Name: Sterling National Bank
Address: 650 Fifth Avenue, New York,
NY 10022
FRB / ABA Routing Number:

Account Number:
Reference: Agera

(Or as further directed by PGS pursuant
to funds flow memo)

$40,293,540.00
590,400 Class C Unitswith
an aggregate original value
equal to $59,040,000.00.

3,438 Class B-1 Unitswith
an aggregate original value
equal to $2,000,000.

Relinquishment of debt and/or
equity by AGH Parent as set
forth on Schedule 1 with an
aggregate value equal to
$43,666,460.00.
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AGH Parent LLC
c/o BAM Management Services LLC

1370 Avenue of the Americas, 32nd Floor 
New York, New York 10019 

January 26, 2017 

Principal Growth Strategies LLC
c/o Platinum Partners
1325 Avenue of the Americas

27
New York, New York 10019 
Attn: Suzanne Horowitz, Chief Legal Officer 

Re: AGH Parent LLC’s Partial Redemption of Class C Preferred Units Held by 
Principal Growth Strategies LLC

Dear Ms. Horowitz, 

We refer to that certain Amended and Restated Limited Liability Company Agreement 
among AGH Parent LLC (“AGH Parent”), Principal Growth Strategies LLC (“PGS”) and the 
Members named therein dated as of June 9, 2016 (the “LLC Agreement”). Any capitalized term 
used but not defined herein shall have the meaning specified in the LLC Agreement.

Pursuant to Section 9.06 of the LLC Agreement, AGH Parent elected, by delivery to PGS 
of a Class C Redemption Notice dated October 28, 2016 (the “AGH Parent Redemption 
Notice”), to exercise its redemption rights as set forth in Section 9.06(a)(i) of the LLC 
Agreement to redeem, effective as of January 26, 2017, the portion of the Class C Preferred 
Units held by PGS that may be redeemed on such date in consideration for the full amount of the 
PGS Value ($35,400,000.00) as provided therein. 

Accordingly, enclosed with this letter is an Assignment (the “Assignment”), duly 
executed on behalf of AGH Parent, transferring to PGS all of AGH Parent’s interest in the assets 
set forth in Schedule A to such Assignment, which together have aggregate value, as determined 
in accordance with the LLC Agreement, equal to the PGS Value. 

AGH Parent is simultaneously updating its records to reflect the redemption of 
336,928.93 Class C Preferred Units held by PGS, as well as the satisfaction as relates to PGS of 
$1,707,107.00 in accretive Class C Preferred Return related to the redeemed units, in each case,
effective as of the date hereof.  
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Sincerely, 

AGH Parent LLC

By: BAM Management Services LLC, its manager

By: _______________________ 
Name: Dhruv Narain
Title:   Authorized Signatory

Cc: Mark Nordlicht (mnordlicht@platinumlp.com) 
David Steinberg (DSteinberg@platinumlp.com) 
Bart Schwartz (BSchwartz@guidepostsolutions.com) 
Robert Rittereiser (rrittereiser@guidepostsolutions.com) 
Matthew Wright (MWright@RHSWCaribbean.com) 
Chris Kennedy (CKennedy@RHSWCaribbean.com) 
Barbra Parlin, Esq. (Barbra.Parlin@hklaw.com) 

 Warren Gluck, Esq. (Warren.Gluck@hklaw.com) 
Alan Levine, Esq. (alevine@cooley.com) 
Celia Barenholtz, Esq. (cbarenholtz@cooley.com) 

y: _______________________________________________________________________________________________________________________________ _________
amememmmemememememememememmmmmemememmmmememeemeemmmmeeemmmmemeeeememmmmemeeeemeeememmememeeeeeememmmmeeeeeememmemmmmeemememeeememmmmmememeeemmmmmmeeeeeeeeeemememmmmmeeemeeeememmmmeeeememeeemmmmmmmemeeeeeemmmmmmmeeeeeeeemmmmmmmemeeeeeemmmmmmmmmmemeememmmmmmmmmemememmmmmmmmmmmeeeemmmmmmmmmmemmmmmmmmmmmmeemmmmmmmmmmmmmmmmmmmmmmmmm ::::::::::::::::::::::::::: DhDDDhDhDhDhhDhDhDhDhDhDhDDDDDhhDhhDDDhDhDhDDhDhDDhDhDDDDhDhDhhhDhDhDDDhDhDDhDhhhDhDDDDhDhDDhhDhDDhDhDhDDhhhDDDhhhDDDDDhhhDDhDDDDhDhDhhhhDDDDDDDhhDDhDDhDDDhhDDDDDDDhDhDhDDDDDhDhDDhDDDhDhhhhDhDhhDDhDhhDDDhhDDDDDDhDhDDDDDhDDDDDhDDDDDhDDDhDDDDhDhhhDDhDDDhDhDDDhhDDDhDDhhDDhDDhhDDDhDDDDhhhhDDhhDDDDhhhDhhhhruv Narain
l A h i d Si
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Schedule A

Identification of PGS Value Asset Ascribed PGS Value 
Pursuant to LLC 
Agreement 

-$1,436,721.13 of principal indebtedness and $19,715.07 of accrued and unpaid interest and 
fees outstanding under that certain Promissory Note, issued to BBIL ULICO 2014 by Montsant 
Partners LLC in the principal amount of $6,137,215.50 on or about March 31, 2016 and 
subsequently assigned in relevant part to Beechwood Omnia Ltd. effective as of January 26, 
2017, then as subsequently assigned in relevant part to Assignor effective as of January 26, 
2017; 
 
-$4,567,599.71 of principal indebtedness and $24,741.17 of accrued and unpaid interest and 
fees outstanding under that certain Fifth Amended and Restated Senior Secured Promissory 
Note, reissued to BRe WNIC 2013 LTC Primary by Golden Gate Oil LLC in the principal amount 
of $20,405,749.26 on or about March 21, 2016 and subsequently assigned in relevant part to 
Beechwood Omnia Ltd. effective as of November 1, 2016, then as subsequently assigned in 
relevant part to Assignor effective as of January 26, 2017;  
 
-$2,720,431.68 of principal indebtedness and $14,735.67 of accrued and unpaid interest and 
fees outstanding in the participation interests held by Beechwood Omnia Ltd. in that certain 
Fifth Amended and Restated Senior Secured Promissory Note, reissued to the Senior Health 
Insurance Company of Pennsylvania by Golden Gate Oil LLC in the principal amount of 
$11,249,414.40 on or about March 21, 2016, then as subsequently assigned in relevant part to 
Assignor effective as of January 26, 2017;  
 
-$6,734,192.89 of principal indebtedness and $36,476.88 of accrued and unpaid interest and 
fees outstanding under that certain Fifth Amended and Restated Senior Secured Promissory 
Note, reissued to BRe WNIC 2013 LTC Primary by Golden Gate Oil LLC in the principal amount 
of $20,405,749.26 on or about March 21, 2016 and subsequently assigned in relevant part to 
Beechwood Bermuda International Ltd. (for its BBILCustody (ULICO) Account) Ltd. effective as 
of November 1, 2016, as further assigned in relevant part by Beechwood Bermuda 
International Ltd. (for its BBILCustody (ULICO) Account) to Beechwood OMNIA Ltd. effective as 
of January 26, 2016, then as subsequently assigned in relevant part to Assignor effective as of 
January 26, 2017;  
 
-$941,438.32 of principal indebtedness and $10,199.06 of accrued and unpaid interest and 
fees outstanding under that certain Amended and Restated Secured Term Note, reissued to 
BRe WNIC 2013 LTC Primary by Pedevco Corp. in the principal amount of $13,065,703.98 on or 
about May 12, 2016 and subsequently assigned in relevant part by BRe WNIC 2013 LTC 
Primary to Beechwood OMNIA Limited effective as of November 1, 2016, then as subsequently 
assigned in relevant part to Assignor effective as of January 26, 2017; 
 
-$95,064.88 of principal indebtedness and $1,029.88 of accrued and unpaid interest and fees 
outstanding under that certain Amended and Restated Secured Term Note, reissued to BRe 
WNIC 2013 LTC Sub by Pedevco Corp. in the principal amount of $856,992.17 on or about May 

$1,456,436.20 
 
 
 
 
 
 
$4,592,340.88 
 
 
 
 
 
 
$2,735,167.35 
 
 
 
 
 
 
$6,770,669.77 
 
 
 
 
 
 
 
 
 
$951,637.37 
 
 
 
 
 
 
$96,094.76 
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12, 2016 and subsequently assigned in relevant part by BRe WNIC 2013 LTC Sub to Beechwood 
OMNIA Limited effective as of November 1, 2016, then as subsequently assigned in relevant 
part to Assignor effective as of January 26, 2017; 
 
-$50,110.30 of principal indebtedness and $542.87 of accrued and unpaid interest and fees 
outstanding under that certain Amended and Restated Secured Term Note, reissued to BRe 
BCLIC Sub by Pedevco Corp. in the principal amount of $451,709.79 on or about May 12, 2016 
and subsequently assigned in relevant part by BRe BCLIC Sub to Beechwood OMNIA Limited 
effective as of November 1, 2016, then as subsequently assigned in relevant part to Assignor 
effective as of January 26, 2017; and 
 
-$1,396,059.50 of principal indebtedness and $15,124.19 of accrued and unpaid interest and 
fees outstanding in the participation interests held by Beechwood Omnia Ltd. in that certain 
Amended and Restated Secured Term Note, reissued to the Senior Health Insurance Company 
of Pennsylvania by Pedevco Corp. in the principal amount of $12,585,118.75 on or about May 
12, 2016, then as subsequently assigned in relevant part to Assignor effective as of January 26, 
2017.  
 

 
 
 
 
$50,653.17 
 
 
 
 
 
 
$1,411,183.69 

-$5,359,751.87 of principal indebtedness and $73,547.93 of accrued and unpaid interest and 
fees outstanding under that certain Promissory Note, issued to BBIL ULICO 2014 by Montsant 
Partners LLC in the principal amount of $6,137,215.50 on or about March 31, 2016, then as 
subsequently assigned in relevant part to Assignor effective as of January 26, 2017;  
 
-$1,255,736.22 of principal indebtedness and $13,603.63 of accrued and unpaid interest and 
fees outstanding under that certain Amended and Restated Secured Term Note, reissued to 
BRe WNIC 2013 LTC Primary by Pedevco Corp. in the principal amount of $13,065,703.98 on or 
about May 12, 2016 and subsequently assigned in relevant part by BRe WNIC 2013 LTC 
Primary to Beechwood Bermuda International Limited (for credit to its ULICO custody account) 
effective as of November 1, 2016, as further assigned by Beechwood Bermuda International 
Limited to BBIL ULICO 2014, effective as of November 30, 2016, then as subsequently assigned 
in relevant part to Assignor effective as of January 26, 2017; 
 
-$115,685.39 of principal indebtedness and $1,253.24 of accrued and unpaid interest and fees 
outstanding under that certain Amended and Restated Secured Term Note, reissued to BRe 
WNIC 2013 LTC Sub by Pedevco Corp. in the principal amount of $856,992.17 on or about May 
12, 2016 and subsequently assigned in relevant part by BRe WNIC 2013 LTC Sub to Beechwood 
Bermuda International Limited (for credit to its ULICO custody account) effective as of 
November 1, 2016, as further assigned by Beechwood Bermuda International Limited to BBIL 
ULICO 2014, effective as of November 30, 2016, then as subsequently assigned in relevant part 
to Assignor effective as of January 26, 2017; and 
 
-$60,980.86 of principal indebtedness and $660.62 of accrued and unpaid interest and fees 
outstanding under that certain Amended and Restated Secured Term Note, reissued to BRe 
BCLIC Sub by Pedevco Corp. in the principal amount of $451,709.79 on or about May 12, 2016 
and subsequently assigned in relevant part by BRe BCLIC Sub to Beechwood Bermuda 
International Limited (for credit to its ULICO custody account) effective as of November 1, 
2016, as further assigned by Beechwood Bermuda International Limited to BBIL ULICO 2014, 

$5,433,299.80 
 
 
 
 
$1,269,339.85 
 
 
 
 
 
 
 
 
$116,938.63 

 
 
 
 
 
 
 
$61,641.48 
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effective as of November 30, 2016, then as subsequently assigned in relevant part to Assignor 
effective as of January 26, 2017; and 
 
-$1,698,900.53 of principal indebtedness and $18,404.51 of accrued and unpaid interest and 
fees outstanding in the participation interests held by BBIL ULICO 2014 in that certain 
Amended and Restated Secured Term Note, reissued to the Senior Health Insurance Company 
of Pennsylvania by Pedevco Corp. in the principal amount of $12,585,118.75 on or about May 
12, 2016, then as subsequently assigned in relevant part to Assignor effective as of January 26, 
2017. 
 

 
 
 
$1,717,305.04 

-$8,619,020.00 of principal indebtedness and $118,272.01 of accrued and unpaid interest and 
fees outstanding in the participation interests held by Beechwood Bermuda International 
Limited (for credit to its ULICO custody account) in that certain Second Amended and Restated 
Secured Term Note, issued to Senior Health Insurance Company of Pennsylvania by Montsant 
Partners LLC in the principal amount of $36,774,055.56 on or about March 21, 2016, then as 
subsequently assigned in relevant part to Assignor effective as of January 26, 2017. 
 

$8,737,292.01 
 
 

TOTAL $35,400,000 

Case 1:18-cv-10936-JSR   Document 157-8   Filed 01/24/19   Page 226 of 245



 

 

 

 

 

EXHIBIT 94 

Case 1:18-cv-10936-JSR   Document 157-8   Filed 01/24/19   Page 227 of 245



 

DOC ID - 21921472.8 -1- 
 

PROMISSORY NOTE 

Maximum Principal Amount: US$36,000,000 New York, New York 
As of May 11, 2015 
 

 
 

FOR VALUE RECEIVED, the undersigned, PLATINUM PARTNERS VALUE ARBITRAGE 
FUND, L.P., a Cayman Islands limited partnership with its chief executive office located at 250 West 55th 
Street, 14th Floor, New York, New York 10019 (the “Borrower”), hereby unconditionally promises to pay 
to the order of each lender as set forth in Schedule A (together with its successors and assigns, each a 
“Lender”), to such account of a Lender, as such Lender may designate, the principal amount corresponding 
to such Lender set forth in Schedule A (each a “Principal Amount”) or so much thereof as may be 
outstanding from time to time, together with all accrued and unpaid interest with respect to such Lender 
thereon. 

The Borrower hereby agrees, for the benefit of each Lender, as follows: 

1. Interest on the Principal Amount corresponding to each Lender as set forth in Schedule A 
shall be due and owing to the applicable Lender on the first Business Day of each month commencing with 
October 1, 2014 and on the Maturity Date (as defined below), at a rate equal to one and three hundred thirty-
three thousandths percent (1.333%) per month, provided the Principal Amount with respect to each Lender 
required to be repaid by the Borrower to the applicable Lender under this Promissory Note (as amended, 
restated, modified and/or supplemented from time to time, this “Note”; the total amount owing to all 
Lenders hereunder, the “Loan”) shall be paid to the applicable Lender in full by the Borrower on or before 
May 11, 2018 (the “Maturity Date”).  Interest on the principal amount of the Loan shall be calculated on the 
basis of the actual number of days elapsed in a given calendar month and an assumed 360-day year. After 18 
months from the issue date the Borrower may at any time, at its option and upon not less than one (1) 
Business Day’s prior written notice to the Lenders, prepay the outstanding principal of the Loan (the 
“Prepayment Amount”), in whole at any time or in part from time to time.  Each such Prepayment Amount 
to be accompanied by the payment of accrued interest at a rate equal to one and three hundred thirty-three 
thousandths percent (1.333%) on any outstanding principal amount of the Loan as of the date of such 
prepayment. Any such Prepayment Amount paid by the Borrower to the Lenders shall be distributed to the 
Lenders (and the lender under the substantially similar $14,000,000 note entered into as of the date hereof 
(the “Other Note”)) pro rata in proportion the outstanding principal amount of the Loan attributable to such 
Lenders and lender at the time of such prepayment.  6 months from the date a lender’s monies are received, 
and, with respect to each Lender, at a Lender’s option, with 30 days prior written notice, the outstanding 
portion of such Lender’s Principal Amount as of the end of the calendar month of the date of such election 
shall be due and owing to such Lender on the last day of such month, without penalty. 

2. As collateral security for all indebtedness, obligations and other liabilities of the Borrower 
to the Lenders now or hereafter arising evidenced by this Note, the Borrower hereby transfers, grants and 
pledges a continuing perfected security interest in all of the Borrower’s right, title and interest in and to the 
assets held by the Borrower on the date hereof, all options and other rights, contractual or otherwise, in 
respect thereof and all distributions, cash, instruments and other property from time to time received, 
receivable or otherwise distributed in respect of or in exchange for any or all of such assets, and all proceeds 
of any and all of the foregoing (collectively, the “Collateral”).  Such security interest shall be subordinated 
to the first priority security interest provided by the Borrower pursuant to that certain Note dated July 1, 
2014 and shall be pari passu with the Other Note.  The Borrower shall, from time to time, (i) immediately 
take all actions as may be reasonably requested by the Lenders to perfect the security interest of the Lenders 
in the Collateral, including, without limitation, signing and filing of UCC-1 Financing Statements, and (ii) 

Case 1:18-cv-10936-JSR   Document 157-8   Filed 01/24/19   Page 228 of 245



 

DOC ID - 21921472.8 -2- 
 

immediately take all actions as may be reasonably requested from time to time by the Lenders so that 
control of such Collateral is obtained and at all times held by the Lenders, subject to the existing security 
interest. All of the foregoing shall be at the sole cost and expense of the Borrower. 

3. If this Note or any payment hereunder becomes due on a day which is not a Business Day 
(as defined below), the due date of this Note or payment shall be extended to the next succeeding Business 
Day, and such extension of time shall he included in computing interest and fees in connection with such 
payment. As used herein, “Business Day” shall mean any day other than a Saturday, Sunday or day which 
shall be in the State of New York a legal holiday or day on which banking institutions are required or 
authorized to close. 

4. All payments shall be made by Borrower to the Lenders at 250 West 55th Street, 14th Floor, 
New York, New York 10019 or such other place as the Lenders may from time to time specify in writing in 
lawful currency of the United States of America in immediately available funds, without counterclaim or 
setoff and free and clear of, and without any deduction or withholding for, any taxes or other payments. 

5. This Note may not be modified, amended, waived, extended, changed, discharged or 
terminated orally or by any act or failure to act on the part of Borrower or the Lenders, except by an 
agreement in writing signed by the Lenders and the Borrower. 

6. Whenever used, the singular number shall include the plural, the plural number shall 
include the singular, and the words “Lender” and “Borrower” shall include their respective permitted 
successors, assigns, heirs, executors and administrators. 

7. Notwithstanding the above, from time to time, without affecting the obligation of Borrower 
or the successors or assigns of Borrower to pay the outstanding principal balance of this Note and observe 
the covenants of Borrower contained herein, without giving notice to or obtaining the consent of Borrower, 
the successors or assigns of Borrower or guarantors, and without liability on the part of the Lenders, each 
Lender may, with respect to such Lender’s Principal Amount, at such Lender’s option, decrease the 
maximum amount of the Note, extend the time for payment of said outstanding principal balance or any part 
thereof, reduce the payments thereon, release anyone liable on any of said outstanding principal balance, 
accept a renewal of this Note, modify the terms and time of payment of said outstanding principal balance, 
join in any extension or subordination agreement, release any security given herefor, take or release other or 
additional security, and agree in writing with Borrower to modify the rate of interest or period of 
amortization of this Note or change the amount of the monthly installments payable hereunder. 

8. Borrower and all others who may become liable for all or any part of this indebtedness 
hereunder do hereby severally waive presentment and demand for payment, notice of dishonor, protest, 
notice of protest, notice of nonpayment, notice of intent to accelerate the maturity hereof and of 
acceleration. No release of any security for the indebtedness hereunder or any person liable for payment of 
the indebtedness hereunder, no extension of time for payment of this note or any installment hereof, and no 
alteration, amendment or waiver of any provision hereof made by agreement between or among the 
Lender(s) and any other person or party shall release, modify, amend, waive, extend, change, discharge, 
terminate or affect the liability of Borrower for the payment of all or any part of the indebtedness hereunder. 

9. Borrower represents that Borrower has full power, authority and legal right to execute, 
deliver and perform its obligations pursuant to this Note and that this Note constitutes a valid and binding 
obligation of Borrower. 
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10. This Note was negotiated in the State of New York, the Loan was made by the Lenders and 
accepted by Borrower in the State of New York, and the proceeds of the Note delivered pursuant hereto 
were disbursed from the State of New York. 

11. THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED, ENFORCED, AND 
INTERPRETED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK, 
WITHOUT REFERENCE OR GIVING EFFECT TO ANY CHOICE OF LAW OR CONFLICTS 
OF LAW PRINCIPLES THEREOF. 

12. THE BORROWER AND THE LENDERS CONSENT AND AGREE THAT THE 
STATE OR FEDERAL COURTS LOCATED IN THE COUNTY OF NEW YORK, STATE OF 
NEW YORK SHALL HAVE EXCLUSIVE JURISDICTION TO HEAR AND DETERMINE ANY 
CLAIMS OR DISPUTES INVOLVING BORROWER OR THE LENDERS PERTAINING TO THIS 
NOTE, PROVIDED, THAT BORROWER AND THE LENDERS ACKNOWLEDGE THAT ANY 
APPEALS FROM THOSE COURTS MAY HAVE TO BE HEARD BY A COURT LOCATED 
OUTSIDE OF THE COUNTY OF NEW YORK, STATE OF NEW YORK. BORROWER ASSENTS 
AND SUBMITS TO PERSONAL JURISDICTION OF ANY SUCH COURT IN ANY ACTION OR 
PROCEEDING INVOLVING BORROWER OR THE LENDERS PERTAINING TO THIS NOTE. 
BORROWER HEREBY WAIVES PERSONAL SERVICE OF THE SUMMONS, COMPLAINT, 
AND OTHER PROCESS ISSUED IN ANY SUCH ACTION OR SUIT AND AGREES THAT 
SERVICE OF SUCH SUMMONS, COMPLAINT AND OTHER PROCESS MAY BE MADE BY 
REGISTERED OR CERTIFIED MAIL ADDRESSED TO BORROWER AT THE ADDRESS SET 
FORTH ABOVE AND THAT SERVICE SO MADE SHALL BE DEEMED COMPLETED UPON 
THE EARLIER OF BORROWER’S ACTUAL RECEIPT THEREOF OR THREE (3) DAYS 
AFTER DEPOSIT IN THE U.S. MAIL, PROPER POSTAGE PREPAID. 

13. TO THE FULLEST EXTENT ALLOWED BY LAWS OF THE STATE OF NEW 
YORK, THE BORROWER HEREBY KNOWINGLY, VOLUNTARILY, IRREVOCABLY AND 
UNCONDITIONALLY WAIVES TRIAL BY JURY IN ANY LEGAL ACTION OR PROCEEDING 
RELATING TO THIS NOTE AND FOR ANY COUNTERCLAIM THEREIN. 

14. The remedies under this Note shall he cumulative to, and not exclusive of, any rights or 
remedies otherwise available. A Lender shall not, by any act, delay, omission or otherwise, be deemed to 
have waived any of its rights or remedies hereunder and no waiver by a Lender of its rights or remedies 
hereunder shall be valid against such Lender unless in writing, signed by such Lender, and then only to the 
extent therein set forth. The waiver by a Lender of any right or remedy hereunder upon any one occasion 
shall not be construed as a bar to any right or remedy which it would otherwise have had on any future 
occasion. 

15. The liability of the undersigned shall be absolute and unconditional and without regard to 
the liability of any other party hereto. 

16. Borrower and the Lenders intend at all times to comply with applicable state law or 
applicable United States federal law (to the extent that it permits a Lender to contract for, charge, take, 
reserve or receive a greater amount of interest than under state law).  If the applicable law (state or federal) 
is ever judicially interpreted so as to render usurious any amount called for under this Note, then it is 
Borrower’s and the Lenders’ express intent that all excess amounts theretofore collected by a Lender shall 
be credited against the unpaid principal balance of the Loan with respect to such Lender’s Principal Amount 
(or, if the Loan has been or would thereby be paid in full, refunded to Borrower), and the provisions hereof 
immediately be deemed reformed and the amounts thereafter collectible thereunder reduced, without the 
necessity of the execution of any new document, so as to comply with applicable law, but so as to permit the 
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recovery of the fullest amount otherwise called for thereunder. All sums paid or agreed to be paid to a 
Lender for the use, forbearance or detention of the Loan shall, to the extent permitted by applicable law, be 
amortized, prorated, allocated, and spread throughout the full stated term of the Loan until payment in full 
so that the rate or amount of interest on account of the Loan does not exceed the maximum lawful rate from 
time to time in effect and applicable to the Loan for so long as the Loan is outstanding. 

17. Each Lender shall have the right to assign, in whole or in part, its interest in this Note and 
all of its rights hereunder, and all of the provisions herein shall continue to apply to the Loan. Each Lender 
shall have the right to participate its interest in the Loan with other parties. Each Lender shall provide 
prompt notice to Borrower of any assignment, in whole or in part, of this Note with respect to its Principal 
Amount.  The term “Holder” as used herein shall mean each Lender and shall also include any transferee of 
this Note whose name has been recorded by the Borrower in the Note Register (as defined below). Each 
transferee of this Note acknowledges that this Note has not been registered under the Securities Act of 1933, 
as amended, (the “Securities Act”), and may be transferred only pursuant to an effective registration under 
the Securities Act or pursuant to an applicable exemption from the registration requirements of the 
Securities Act. The Borrower shall maintain a register (the “Note Register”) in its principal offices for the 
purpose of registering this Note and any transfer or partial transfer thereof, which register shall reflect and 
identify, at all times, the ownership of record of any interest in this Note. Upon the issuance of this Note, the 
Borrower shall record the name and address of each Lender in the Note Register as a Holder. Upon 
surrender for registration of transfer or exchange of this Note at the principal offices of the Borrower, the 
Borrower shall, at its expense, execute and deliver one or more new notes of like tenor and of a like 
aggregate Principal Amount with respect to a Lender, registered in the name of the Holder or a transferee or 
transferees. Every note surrendered for registration of transfer or exchange shall be duly endorsed, or be 
accompanied by written instrument of transfer duly executed by the Holder of such note or such holder’s 
attorney duly authorized in writing. It shall be a condition precedent to any transfer or partial transfer of the 
record ownership of an interest in this Note that the Borrower register such transfer or partial transfer in the 
Note Register and otherwise comply in all respects with the provisions of this Paragraph 17, and the 
Borrower’s failure to do so shall render any such transfer or partial transfer void ab initio. 

18. All understandings, representations and agreements heretofore had with respect to this Note 
are merged into this Note, which alone fully and completely expresses the agreement of Borrower and the 
Lenders. None of the Lenders or any other party have made any representation, warranty, or statement to 
Borrower in order to induce Borrower to execute this Note, and any and all claims for fraud in the 
inducement are expressly waived. 

19. Borrower hereby waives the right to assert a claim or counterclaim against each Lender for 
injunctive relief arising out of or relating to this Note, including, without limitation, any claim or 
counterclaim against a Lender relating to the exercise of their rights and remedies arising out of or relating 
to this Note. Borrower hereby acknowledges that any claim or counterclaim against a Lender arising out of 
or relating to this Note can be adequately remedied by an action at law for money damages. 

20. In the event that any provision of this Note is invalid or unenforceable under any applicable 
statute or rule of law, then such provision shall be deemed inoperative to the extent that it may conflict 
therewith and shall be deemed modified to conform with such statute or rule of law. Any such provision 
which may prove invalid or unenforceable under any law shall not affect the validity or enforceability of any 
other provision of this Note. 

21. Each party acknowledges that its legal counsel participated in the preparation of this Note 
and, therefore, stipulates that the rule of construction that ambiguities are to be resolved against the drafting 
party shall not be applied in the interpretation of this Note to favor any party against the other. 
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PROMISSORY NOTE 

Maximum Principal Amount: US$14,000,000.00 New York, New York 
As of September 18, 2014 

FOR VALUE RECEIVED, the undersigned, PLATINUM PARTNERS VALUE 
ARBITRAGE FUND, L.P., a Cayman Islands limited partnership with its chief executive office 
located at 152 West 57th Street, 4th Floor, New York, New York 10019 (the "Borrower"), hereby 
unconditionally promises to pay to Twosons (together with its successors and assigns, the 
"Lender"), to such account of the Lender, as the Lender may designate, the principal amount equal 
to $14,000,000.00 (the "Principal Amount") or so much thereof as may be outstanding from time to 
time, together with all accrued and unpaid interest to the Lender thereon. 

The Borrower hereby agrees, for the benefit of the Lender, as follows: 

1. Interest on the Principal Amount shall be due and owing to the Lender on the first 
Business Day of each month commencing with October 1, 2014 and on the Maturity Date (as 
defined below), at a rate equal to one and three hundred thirty-three thousandths percent (1.333%) 
per month, provided the Principal Amount required to be repaid by the Borrower to the Lender 
under this Promissory Note (as amended, restated, modified and/or supplemented from time to 
time, this "Note"; the total amount owing to the Lender hereunder, the "Loan") shall be paid to the 
Lender in full by the Borrower on or before September 30, 2017 (the "Maturity Date"). Interest on 
the Principal Amount shall be calculated on the basis of the actual number of days elapsed in a 
given calendar month and an assumed 360-day year. After 18 months from the issue date the 
Borrower may at any time, at its option and upon not less than one (1) Business Day's prior written 
notice to the Lender, prepay the outstanding principal of the Loan (the "Prepayment Amount"), in 
whole at any time or in part from time to time. Each such Prepayment Amount to be accompanied 
by the payment of accrued interest at a rate equal to one and three hundred thirty-tlU'ee thousandths 
percent (1.333%) on any outstanding principal amount of the Loan as of the date of such 
prepayment. Any such Prepayment Amount paid by the Borrower to the Lender shall be distributed 
to the Lender and the lenders under the substantially similar $36,000,000 note entered into as of the 
date hereof (the "Other Note") pro rata in proportion the outstanding principal amount of the loans 
attributable to the Lender and such lenders at the time of such prepayment. After March 31, 2015 
and, at the Lender's option, with 30 days prior written notice, the outstanding portion of the 
Lender's Principal Amount as of the end of the calendar month of the date of such election shall be 
due and owing to the Lender on the last day of such month, without penalty. 

2. As collateral security for all indebtedness, obligations and other liabilities of the 
Borrower to the Lender now or hereafter arising evidenced by this Note, the Borrower hereby 
transfers, grants and pledges a continuing perfected security interest in all of the Borrower's right, 
title and interest in and to the assets held by the Borrower on the date hereof, all options and other 
rights, contractual or otherwise, in respect thereof and all distributions, cash, instruments and other 
property from time to time received, receivable or otherwise distributed in respect of or in 
exchange for any or all of such assets, and all proceeds of any and all of the foregoing (collectively, 
the "Collateral'} Such· security interest shall be subordinated to the first priority security interest 
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provided by the Borrower pursuant to that certain Note dated July 1, 2014 and shall be pari passu 
with the Other Note. The Borrower shall, from time to time, (i) immediately take all actions as 
may be reasonably requested by the Lender to perfect the security interest of the Lender in the 
Collateral, including, without limitation, signing and filing of UCC-1 Financing Statements, and 
(ii) immediately take all actions as may be reasonably requested from time to time by the Lender so 
that control of such Collateral is obtained and at all times held by the Lender, subject to the existing 
security interest. All of the foregoing shall be at the sole cost and expense of the Borrower. 

3. If this Note or any payment hereunder becomes due on a day which is not a 
Business Day (as defined below), the due date of this Note or payment shall be extended to the next 
succeeding Business Day, and such extension of time shall he included in computing interest and 
fees in connection with such payment. As used herein, "Business Day" shall mean any day other 
than a Saturday, Sunday or day which shall be in the State of New York a legal holiday or day on 
which banking institutions are required or authorized to close. 

4. All payments shall be made by Borrower to the Lender at 152 West 57th Street, 4th 
Floor, New York, New York 10019 or such other place as the Lender may from time to time 
specify in writing in lawful currency of the United States of America in immediately available 
funds, without counterclaim or setoff and free and clear of, and without any deduction or 
withholding for, any taxes or other payments. 

5. This Note may not be modified, amended, waived, extended, changed, discharged or 
terminated orally or by any act or failure to act on the part of Borrower or the Lender, except by an 
agreement in writing signed by the Lender and the Borrower. 

6. Whenever used, the singular number shall include the plural, the plural number shall 
include the singular, and the words "Lender,, and "Borrower" shall include their respective 
permitted successors, assigns, heirs, executors and administrators. 

7. Notwithstanding the above, from time to time, without affecting the obligation of 
Borrower or the successors or assigns of Borrower to pay the outstanding principal balance of this 
Note and observe the covenants of Borrower contained herein, without giving notice to or 
obtaining the consent of Borrower, the successors or assigns of Borrower or guarantors, and 
without liability on the part of the Lender, the Lender may, with respect to the Lender's Principal 
Amount, at the Lender's option, decrease the maximum amount of the Note, extend the time for 
payment of said outstanding principal balance or any part thereof, reduce the payments thereon, 
release anyone liable on any of said outstanding principal balance, accept a renewal of this Note, 
modify the terms and time of payment of said outstanding principal balance, join in any extension 
or subordination agreement, release any security given herefor, take or release other or additional 
security, and agree in writing with Borrower to modify the rate of interest or period of amortization 
of this Note or change the amount of the monthly installments payable hereunder. 

8. Borrower and all others who may become liable for all or any part of this 
indebtedness hereunder do hereby severally waive presentment and demand for payment, notice of 
dishonor, protest, notice of protest, notice of nonpayment, notice of intent to accelerate the maturity 
hereof and of acceleration. No release of any security for the indebtedness hereunder or any person 
liable for payment of the indebtedness hereunder, no extension of time for payment of this note or 
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any installment hereof, and no alteration, amendment or waiver of any provision hereof made by 
agreement between or among the Lender(s) and any other person or party shall release, modify, 
amend, waive, extend, change, discharge, terminate or affect the liability of Borrower for the 
payment of all or any part of the indebtedness hereunder. 

9. Borrower represents that Borrower has foll power, authority and legal right to 
execute, deliver and perform its obligations pursuant to this Note and that this Note constitutes a 
valid and binding obligation of Borrower. 

10. This Note was negotiated in the State of New York, the Loan was made by the 
Lender and accepted by Borrower in the State of New York, and the proceeds of the Note delivered 
pursuant hereto were disbursed from the State of New York. 

11. THIS NOTE SHALL BE GOVERNED BY, AND CONSTRUED, 
ENFORCED, AND INTERPRETED IN ACCORDANCE WITH, THE LAWS OF THE 
STATE OF NEW YORK, WITHOUT REFERENCE OR GIVING EFFECT TO ANY 
CHOICE OF LAW OR CONFLICTS OF LAW PRINCIPLES THEREOF. 

12. THE BORROWER AND THE LENDER CONSENT AND AGREE THAT 
THE STATE OR FEDERAL COURTS LOCATED IN THE COUNTY OF NEW YORK, 
STATE OF NEW YORK SHALL HAVE EXCLUSIVE JURISDICTION TO HEAR AND 
DETERMINE ANY CLAIMS OR DISPUTES INVOLVING BORROWER OR THE 
LENDER PERTAINING TO THIS NOTE, PROVIDED, THAT BORROWER AND THE 
LENDER ACKNOWLEDGE THAT ANY APPEALS FROM THOSE COURTS MAY 
HA VE TO BE HEARD BY A COURT LOCATED OUTSIDE OF THE COUNTY OF NEW 
YORK, STATE OF NEW YORK. BORROWER ASSENTS AND SUBMITS TO 
PERSONAL JURISDICTION OF ANY SUCH COURT IN. ANY ACTION OR 
PROCEEDING INVOLVING BORROWER OR THE LENDER PERTAINING TO THIS 
NOTE. BORROWER HEREBY WAIVES PERSONAL SERVICE OF THE SUMMONS, 
COMPLAINT, AND OTHER PROCESS ISSUED IN ANY SUCH ACTION OR SUIT AND 
AGREES THAT SERVICE OF SUCH SUMMONS, COMPLAINT AND OTHER PROCESS 
MAY BE MADE BY REGISTERED OR CERTIFIED MAIL ADDRESSED TO 
BORROWER AT THE ADDRESS SET FORTH ABOVE AND THAT SERVICE SO MADE 
SHALL BE DEEMED COMPLETED UPON THE EARLIER OF BORROWER'S ACTUAL 
RECEIPT THEREOF OR THREE (3) DAYS AFTER DEPOSIT IN THE U.S. MAIL, 
PROPER POSTAGE PREPAID. 

13. TO THE FULLEST EXTENT ALLOWED BY LAWS OF THE STATE OF 
NEW YORI(, THE BORROWER HEREBY KNOWINGLY, VOLUNTARILY, 
IRREVOCABLY AND UNCONDITIONALLY WAIVES TRIAL BY JURY IN ANY 
LEGAL ACTION OR PROCEEDING RELATING TO THIS NOTE AND FOR ANY 
COUNTERCLAIM THEREIN. 

14. The remedies under this Note shall he cumulative to, and not exclusive of, any 
rights or remedies otherwise available. The Lender shall not, by any act, delay, omission or 
otherwise, be deemed to have waived any of its rights or remedies hereunder and no waiver by the 
Lender of its rights or remedies hereunder shall be valid against the Lender unless in writing, 
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signed by the Lender, and then only to the extent therein set forth. The waiver by the Lender of any 
right or remedy hereunder upon any one occasion shall .not be construed as a bar to any right or 
remedy which it would otherwise have had on any future occasion. 

15. The liability of the undersigned shall be absolute and unconditional and without 
regard to the liability of any other party hereto. 

16. Borrower and the Lender intend at all times to comply with applicable state law or 
applicable United States federal law (to the extent that it permits the Lender to contract for, charge, 
take, reserve or receive a greater amount of interest than under state law). If the applicable law 
(state or federal) is ever judicially interpreted so as to render usurious any amount called for under 
this Note, then it is Borrower's and the Lender's express intent that all excess amounts theretofore 
collected by the Lender shall be credited against the unpaid principal balance of the Loan with 
respect to the Principal Amount (or, if the Loan has been or would thereby be paid in full, refunded 
to Borrower), and the provisions hereof immediately be deemed reformed and the amounts 
thereafter collectible thereunder reduced, without the necessity of the execution of any new 
document, so as to comply with applicable law, but so as to permit the recovery of the fullest 
amount otherwise called for thereunder. All sums paid or agreed to be paid to the Lender for the 
use, forbearance or detention of the Loan shall, to the extent permitted by applicable law, be 
amortized, prorated, allocated, and spread tlu·oughout the full stated term of the Loan until payment 
in full so that the rate or amount of interest on account of the Loan does not exceed the maximum 
lawful rate from time to time in effect and applicable to the Loan for so long as the Loan is 
outstanding. 

17. The Lender shall have the right to assign, in whole or in part, its interest in this Note 
and all of its rights hereunder, and all of the provisions herein shall continue to apply to the Loan. 
The Lender shall have the right to participate its interest in the Loan with other parties. The Lender 
shall provide prompt notice to Borrower of any assignment, in whole or in part, of this Note with 
respect to its Principal Amount. The term "Holder" as used herein shall mean the Lender and shall 
also include any transferee of this Note whose name has been recorded by the Borrower in the Note 
Register (as defined below). Each transferee of this Note acknowledges that this Note has not been 
registered under the Securities Act of 1933, as amended, (the "Securities Act"), and may be 
transferred only pursuant to an effective registration under the Securities Act or pursuant to an 
applicable exemption from the registration requirements of the Securities Act. The Borrower shall 
maintain a register (the "Note Register") in its principal offices for the purpose of registering this 
Note and any transfer or partial transfer thereof, which register shall reflect and identify, at all 
times, the ownership of record of any interest in this Note. Upon the issuance of this Note, the 
B01rnwer shall record the name and address of the Lender in the Note Register as a Holder. Upon 
surrender for registration of transfer or exchange of this Note at the principal offices of the 
Borrower, the Borrower shall, at its expense, execute and deliver one or more new notes of like 
tenor and of a like aggregate Principal Amount with respect to the Lender, registered in the name 
of the Holder or a transferee or transferees. Every note surrendered for registration of transfer or 
exchange shall be duly endorsed, or be accompanied by written instrument of transfer duly 
executed by the Holder of such note or such holder's attorney duly authorized in writing. It shall be 
a condition precedent to any transfer or partial transfer of the record ownership of an interest in this 
Note that the Borrower register such transfer or partial transfer in the Note Register and otherwise 
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comply in all respects with the provisions of this Paragraph 17, and the Borrower's failure to do so 
shall render any such transfer or partial transfer void ab initio. 

18. All understandings, representations and agreements heretofore had with respect to 
this Note are merged into this Note, which alone fully and completely expresses the agreement of 
Borrower and the Lender. None of the Lender or any other party have made any representation, 
warranty, or statement to Borrower in order to induce Borrower to execute this Note, and any and 
all claims for fraud in the inducement are expressly waived. 

19. Borrower hereby waives the right to assert a claim or counterclaim against the 
Lender for injunctive relief arising out of or relating to this Note, including, without limitation, any 
claim or counterclaim against the Lender relating to the exercise of their rights and remedies 
arising out of or relating to this Note. Borrower hereby acknowledges that any claim or 
counterclaim against the Lender arising out of or relating to this Note can be adequately remedied 
by an action at law for money damages. 

20. In the event that any provision of this Note is invalid or unenforceable under any 
applicable statute or rule of law, then such provision shall be deemed inoperative to the extent that 
it may conflict therewith and shall be deemed modified to conform with such statute or rule of law. 
Any such provision which may prove invalid or unenforceable under any law shall not affect the 
validity or enforceability of any other provision of this Note. 

21. Each party acknowledges that its legal counsel participated in the preparation of this 
Note and, therefore, stipulates that the rule of construction that ambiguities are to be resolved 
against the drafting party shall not be applied in the interpretation of this Note to favor any party 
against the other. 

IN WITNESS WHEREOF, Borrower has caused this Note to be executed and delivered as 
of the day first above written. 
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PLATINUM PARTNERS VALUE 
ARBITRAGE FUND, L.P., a Cayman Islands 
limited partnership 
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Title: c_:x:.o 

-5-

Case 1:18-cv-10936-JSR   Document 157-8   Filed 01/24/19   Page 244 of 245



Acknowledged and Agreed: 
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To: gdonnenfeld@platinumlp.com[gdonnenfeld@platinumlp.com]; seth@thecollective.com[seth@thecollective.com]
Cc: dlevy@platinumlp.com[dlevy@platinumlp.com]; DSteinberg@platinumlp.com[DSteinberg@platinumlp.com]
From: Mark Nordlicht
Sent: Mon 7/4/2016 2:35:42 PM

Once u have court protection, everything gets stayed by filing chapter 15. New mountain wd be unsecured in larger group if they dont 
get security now. Finding out whether that security cd grt challenged even if we gave it to them. Bottom line though, there is little need 
for hearing. We are filing voluntary tuesday and shd agree to some sort of judgment. Talk later

Sent from my iPhone
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Master ment for Unification Taoala and Gerszbe B I rsrntrqqeq

This Master Agreement for Unification of Zapata and Gerszberg Businesses (this "Agreement") is made

and entered into as of this 3'd day of June, 2016 (the "Effective Date") by and among Seth Gerszberg, an

individual residing al 229 Chestnut Street, Englewood, NJ 0763L, USA ("Seth"), Spectrum30, LLC

(,,Spectrurn30"), a US limited liability company, whose registered office is al 229 Chestnut Street,

Englewood, NJ 07631, USA; and Franky Tapala, a French individual residing at 39 Avenue Saint-Roch,

1'374A Le Rove, France ("FrankY"):

WHEREAS, Seth and Raymond Li ("Ray") are the sole owners of JLIP, LLC, a limited liability companyformed

under the laws of Delaware, USA ("JLlP");

wHEREAS,lLtp owns the patents and patent applications listed on Exhibit A hereto (such patent rights,

together with any and all associated trade serets, R&D, know-how and other forms of intellectual

property now or at any time later owned by JLIP, the "JLIP lP");

WHEREAS, Franky is the sole owner of Zapata Holding, a French SARL whose registered offices are located

at 39 Avenue Saint-Roch , tg74} Le Rove, France, registered under the number 79O 082 275 althe RCS of

Aix-en-Provence ("Zapata Holdi ng");

wHEREAS, Zapata Holding is the sole owner of all shares of each of (a) Personal water craft Product, a

French SARL whose registered offices are located at 39 Avenue Saint-Roch,1-3740 Le Rove, France,

registered under the number 502 833 833 at the RCS of Aix-en-Provence, France ("PWC"), (b) Zapata

production, a French SARL whose registered offices are located at 39 Avenue Saint-Roch, t3740 Le Rove,

France, registered under the number 8O2702324 atthe RCS of Aix-en-Provence ("Zapata Production")

and (c) ESH France, a French SARLwhose registered offices are located at 39 Avenue Saint-Roch,L3740

Le Rove, France, registered under the number 801 857 038 at the RCS of Aix-en-Provence ("ESH France");

WHEREAS, Zapata Holding and pWC own intellectual property rights, including without limitation the

trademarks, patents and patent applications listed on Exhibit B hereto isuch and any and all other

intelleciual property rights, whether or not scheduled on Exhibit B as the parties acknowledge that Exhibit

B does not include a complete list of same, and including without limitation all patents, patent applications

such patent and trademark rights, togetherwith any and atl associated trade secrets, R&D, know-how and

other forms of intellectual property now or at any time later owned by Zapata Holding and/or PWC, the

"Zapata lP");

WHEREAS, on and subject tothe terms and conditions herein, Seth, Spectrum30 and Franky desire to form

a new business together, comprised of one or more intellectual property holding companies which,

among other things, will own allthe JLIP lP (subject to terms and conditions herein concerning Ray) and

the Zapata lP, and one or more operating companies which, among otherthings, r,nrill design, manufacture,

distribute, sell and/or promote products using the JLIP lP (subject to terms and conditions herein

concerning Ray) and/or the Zapata lP on a global basis;
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NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby

acknowledged, Seth and Franky {the "parties") agree as follows:

1, The parties' lntent: the parties intend for the execution of this Agreement to constitute

consummation of a binding, irrevocable transaction establishing a joint venture having the

governance and economic structure set forth herein {the "Venture"), Althourgh Additional actions

and documentation may be needed to further memorialize the Venture, the parties agree to

complete in good faith the obligations and actions as set forth herein and to finalize such

documentation as soon as possible, and the lack of any such additional documentation shall in no

way minimize, marginalize, or void the Venture established herein.

1.1. To the parties' knowledge, this transaction is entirely lawful and does not require any

government approval regarding dual-purpose legislation. Notwithstanding their betief, the

parties shall not engage in anything illegal or contrary to the extent allowed by the laws of

France, and if the Venture triggers or requires any Sovernmental compliance, then the

parties shall endeavor to comply, and if such compliance is not attainable, then the Venture

shall be restructured in a fashion that preserves the parties'economic and authoritative

positions in a fashion that is narrowed as minimally as possible to remove the Venture from

the scope of any prohibitive regulations so that the Venture can proceed as intended. The

parties agree to fully cooperate with one another and use best efJorts to ensure that any and

all applicable legal, governmental and/or regulatory requirements are satisfied so as to

render the transactions herein as lawful.

2, Obllgations of the Partles

1 lf the condition precedent hereafter mentioned is not satisfied before the loth of June, 2016, the

Agreement will be considered as void (with retroactivity) except the provisions mentioned in Articles

10, 11 and 12 and except if waived by Franky: Spectrum30 shall deposit Ten Million euros

(€10,000,000) ("Spectrum3o Deposif') with Zapata Holding bank account and the sum shall be

received by Zapata Holding by the 10th of June, 2015 at the latest. The Spectrum30 Deposit shall be

satisfied by a deposit converted from U,S. dollars to euros made at a currenc)/ exchange rate of 1.13.

USD:1 Euro;

2.2 The following obligations shalt be satisfied during the Term of this Agreement, except if waived by

Franky:

Z.Z,I Seth (at his and/or Spectrum30's own expense) shall attempt to settle all third-party lawsuits

naming JLIP as a defendant;

Z,Z.Z The capitalization table attached in Exhibit C hereto of Spectrum30 shall be the same and

remain unchanged;
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2.2.3 Since the Effective Date, Seth shall have conducted his business, and shall have caused JLIP

to conduct its business, in the ordinary course consistent with past practice and no material

adverse change shall have occurred with respect to this business; Seth and JLIP shall not have

transferred or assigned directly or indirectly and by anV means any of J LIP lP without Franky's

prior written consent;

2.2.4 The shares of all entities presently owned by Seth or any of his entities, to the extent such

entities shall continue as subsidiaries of the Joint Holding Company, shall be free and clear

of all liens andlot security interests; and

2.2.5 On or before the L0th of June, 2015, Spectrum30 shall fund into an attorney trust account of

Spectrum3o's choosing a sum equal to $tS tvtitlion U,S. Dollars less the amount of the

Spectrum36 Deposit (the "Spectrum30 Trust Funds"). The Spectrum30 Trust Funds shall be

subject to further disbursement if, as, when and where Spectrum30 may direct for use in

connection with settlement payments to Ray, settlement payments to plaintiffs asserting

claims against JLIP, repayment to lenders that sourced funds used by JLIP and/or Jetlev, LLC

and/or otherwise as Spectrum30 may direct. For avoidance of doubt, neither Franky nor the

Joint Holding Company, nor any business owned or controlled by Franky shall have any

ownership interest in, and/or control over, the Spectrum30 Trust Funds,

2.3 The following obligations shall be satisfied during the Term of this Agreement, except if waived by

Spectrum30:

2.3.1 The Zapata lP shall be free and clear of all liens and/or security interests;

2,3,2 Franky (at his own expense) shall attempt to settle all third-party lawsuits naming Zapata

Holding or any of its subsidiaries as a defendant.

2.3,g Since the Effective Date, Franky shallhave conducted his businesses, and shall have caused

Zapata Holding and its subsidiaries to conduct their respective businesses, in the ordinary

course consistent with past practice and no material adverse change shall have occurred

with respect to these businesses; Franky, Zapata Holding and its subsidlaries shall not have

transferred or assigned directly or indirectly and by any means any of Zapata lP without

Spectrum30's prior written consenU and

2.3.4 The shares of all entities presently owned by Franky or any of his entities, to the extent such

entities shall continue as subsidiaries of the Joint Holding Company, shall be free and clear

of all liens and/or security interests.
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3 VentureEntitiesandAdditionalDocumentation

3.1 Establishment of Joint Holding Company:

3.1.1 Franky shall form (or cause to be formed) a new French holding company ("Joint Holding

Company")which shall be headquartered in France'

3.L.2 The parties shall sign a shareholders' agreement substantially similar to that attached as

Exhibit D hereto as ofthe date ofthe Purchase;

3.1.3 Seth, Spectrum30 and Franky undertake to ti) act in good faith and to avoid any act of any

kind which will be in contradiction with the economy, spirit and terms and conditions of this

Agreement, (ii) not engage in any negotiations with any potential pantner inconsistent with

the terms and conditions hereof, and promptly advise the other of any third-parties who

may approach either side to engage in any form of such inconsistent negotiation; and

(iii) negotiate and sign all the legal documentation usually required to implement the terms

and conditions of this Agreement and the other related documents and that will include

standard provisions for this kind of transactions, including standard representations and

warranties, including but not limited to a shareholders agreement according to the

provisions mentioned in Article 3,L.2, in addition to the specific provisions included in this

Agreement;

3.1.4 Franky, Spectrum30 and Seth shall take all necessary steps to a8ree on the number of shares

of the Joint Holding Company, subject of the Purchase (as defined in Article 4.2.1) and to

value the Zapata Holding's and Seth/Spectrum30's contributions in kind referred to in Article

3, in a way which shall allow the following distribution of the Joint Holding Company's capital

and equity (post Purchase and contributions): (a) sixty percent (50%) held by Franky or a

company controlled or owned by Franky and (b) forty percenl (40%\ held by Spectrum3Q;

3,1,5 Franky, Spectrum3o and Seth shall take all necessary steps to agree on the corporate

structure of the group controlled by the Joint Holding company, including to agree on the

identity and purpose of its wholly-owned subsidiaries, it being understood that the loint

Holding Company will own one or more intellectual property holding companies (the

,,lpCos,,) which shall own all of the intellectual property rights (including but without

limitation the JLlp lp subject to terms and conditions herein concenning Ray, the Zapata lP

and the propulsion lP) and one or more operating companies (the "oPCos") which shall

operate global businesses using such intellectual property rights. By way of example only,

the lpCOs andlor OpCOs may divide their assets and/or structure their activities between

water and air technologies;
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3.1.6 Franky shall cause Zapata Holding {or its subsidiaries) to hold EUR 1,500,000 of cash (with

Franky entitled to distribute to himself all the results prior to the Purchase and to make a

loan of the amount above), The value of the EUR L,500,000 of cash left by Franky in such

companies as of the Purchase plus the cost basis of any inventory (to the extent viable and

sellable) left by Franky in such companies as of the Purchase shall be deemed a loan by

Franky (the "Franky Loan"). Notwithstanding the foregoing, the prtncipal amount of the

Franky Loan shall not exceed EUR 3,000,000 as of the Purchase;

3.L,7 The parties shall share information and materials concerning their respective businesses

subject to unification hereunder, including without limitation as it relates to assets, liabilities,

operations, finance, sales and marketing data. lmmediately upon funding the Spectrum30

Deposit, Franky willshare all patents and pending patent applications with Seth.

3,1.g Seth shall use commercially reasonable efforts to acquire (or cause an entity controlled by

Seth to acquire) all of Ray's right, title and interest in and to Ray's equity in JLIP such that

Seth (or an entity controlled by Seth) shall be the sole owner of JLIP and that the JLIP lP to

be transferred as soon as possible in the Joint Holding Company;

3.1,g Seth shall use commercially reasonable effotts to have caused Jetlev, LLC to have entered

into an "Assignment for Benefit of Creditor" or other form of dissolution proceeding, with

Ray's consent as soon as Possible,

4 Venture Equlty Structure and Contributions

4.1 Franky shall cause Zapata Holding to contribute in kind to the Joint Holding Company all of Zapata

Holdingd assets and shares held in its existing companies (including without limitation in PWC, Zapata

production and ESH France) except the shares, by assets, interests and debts detained in Franzap

(,,Franzap,,) a French real estate company with registered offices located in AVENUE DE SAINT'ROCH

QUART|ER LE DOUARD Igt4O LE ROVE registered under the number 480 155 340 at the RCS of Aix-

en-provence, for the value determined pursuant to Article 3.1.4 hereof. Franky represents that

Franzap does not own any assets that are in any way related to the JLIP lP, Zapata lP, Propulsion IP,

or the businesses affiliated with any such lP, except the real estate, object of some leases to the

abovementioned companies. Notwithstanding the foregoing, any such affiliated real estate leases

shall be at fair market value, and otherwise arm's length, and have a reasonable term. If the business

needs change and/or a more economical alternative is available, then any and all leases with Franzap

shallbe terminable without penalty upon a maximum of three-months (3) notice. Franzap does not

have and shall not place any lien, encumbrance, charge, or claim on any asset, inventory, or property

of the Joint Holding Company or any subsidiaries thereof.
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4,2 Seth and Spectrum30 shall

4.2.1 cause Spectrum30 to purchase a certain amount of Zapata Holding's shares in the Joint

Holding Company for a global net purchase price of Eight Million Eurrrs (EUR 8,000,000)for

the amount of shares in accordance with Article 3.1.4 (the "Purchase") to be paid from the

Spectrum30 Deposit as from the constitution of the Joint Holding Company. The shares will

be transferred at the time of the Purchase. The parties agree that the aforementioned

purchase price is and conclusively shall be deemed a function of the following purchase price

allocation: Seven Million Five Hundred Thousand Euros (EUR 7,500,000) is allocated towards

activities relating to water-based propulsion technology; and Five Hundred Thousand Euros

(EUR 500,000) is allocated towards air-based propulsion technology,

4.2.2 subject to Seth having acquired (or caused an entity controlled by Seth to acquire) all of Ray's

right, title and interest in and to Ray's equity in JLIP such that Seth (or an entity controlled

by Seth) shall be the sole owner of JLIP, Seth shallcontribute in kind as soon as possible to

the Joint Holding Company allthe JLIP lP for the value determined pursuant to Article 3.1.4

hereof and transfer its shares to Spectrum30.

4.2.3 grant a loan of two million euros (EUR 2,000,000) to the Joint Holding Company (the "Seth

Loan"), at the same terms and conditions as the Franky Loan, to be paid from the Spectrum30

Deposit as from the constitution of the Joint Holding Company, with repayment of the Seth

Loan to be subordinated to the repayment of the Franky Loan (i.e., the Seth Loan shall not

be repaid unless and untilthe Franky Loan has been repaid), Notwithstanding anything to

the contrary in this Agreement, Seth shall not receive any repayment on the Seth Loan unless

and untilseth has contributed in kind totheJoint Holding Company all the JLIP IP.

4,3 Franky, Spectrum30 and Seth shall execute or cause the companies they respectively manage to

execute allthe documents and agreements reflecting the transactions provided for herein and make

all payments required herein, These agreements include, but are not limited to, the license

agreeme nts providing for lice nses that the OPCOs sha ll receive from the IPCOs so as to cond uct global

operations using the technologies and intellectual property rights owned by the lPCOs, Such

intercompany licenses shall contain reasonable royalty-rates and other terms designed to protect the

underlying intellectual property rights.

4,4 lf and upon Seth acquiring (or has caused an entity controlled by Seth to have acquired) all of Ray's

right, title and interest in and to Ray's equity in lLlP such that Seth (or an entity controlled by Seth)

to be the sole owner of JLIP, then Seth shall cause JLIP to assign to Joint Holding Company or one of

its subsidiaries allof theJLlP lP, free and clear of allliens and/or security interests (exceptforthe Ray

Li Security lnterest, as defined below) with respect to the contribution of the share capital in the

group of the loint Holding Company mentioned in article 3.1.4.
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5 Venture Covenants

5.1 Each of Franky and Seth shall dedicate the majority of their working time to the Joint Holding

Company and its subsidiaries (iemuneration to be discussed in good faith), Neither Seth nor Franky

shall directly or indirectly compete with Joint Holding Company and/or its subsidiaries as from the

Effective Date.

s,z Franky shall be primarily responsible for day-today activities and operations of the Joint Holding

Cornpany (and any of its subsidiaries) in the areas of R&D, production, manufacturing and strategic

evolution. Seth shall be primarily responsible for day-to-day activities and operations of the loint

Holding Company (and any of its subsidiaries) in the areas of business development, sales, intellectual

property protection, legal and finance.

5.3 Notwithstanding the foregoing, non-material decisions of the Joint Holding Company (and any of its

subsidiaries) shall be made by good-faith consultation between Franky and Seth but with Franky to

have sole decision-making authority in the event of a disagreement (including as it relates to areas

for which Seth is primarily responsible on a day-to-day basis); provided, however, that any and all

material decisions of the Joint Holding company (and any of its subsidiaries) listed in Exhibit E hereto

shall require unanimity between Franky and Seth. lt being understood that in case of disagreement

preventing to manage the company, the dispute shall be resolved according to Article L2.

5,4 Each owner shall be transparent and permit the other access to the companies' books and records

and promptly respond to and comply with any reasonable requests for information andlor materials

regarding the company's finances and/or other operations, provided that the Spectrum30 Deposit

has been effectively received by Zapata Holding'

5.5 The parties hereby consent to issuance of the following two life insurance policies and shall use good-

faith efforts to secure same as soon as possible: (a) a term policy (10 years if possible) on Franky's

life with Spectrum30 as the sole beneficiary, with coverage of Fifteen Million U'S. Dollars

(g15,000,000), and the premiums for such policy shall be payable by Spectrum30; and {b) a term

policy (10 years if possible) on Franky's life with the Joint Holding Company as the sole beneficiary,

with coverage of Fifteen Million U.S. Dollars (515,000,000), and the premiums for such policy shall

be payable by the Joint Holding Company.

5.6 The profits made by the Joint Holding company shall be directly or indirectly shared between the

parties in proportion to their holding in the company, that is, 6A% for Franky (or the company

controlled by Franky) and 40% for Spectrum3O'
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5,7 Franky, Spectrum30, and Seth undertake that allthe future "Propulsion lP", as defined as the know-

how, intellectual property, technology and r&d in any way relating to propulsion and including

without limitation any and all such intellectual property rights relatingtoJetlev, Flyboard, Flyboard

Air, jetpack and/or hoverboard technology (and evolutions thereof) shall be owned solely by the Joint

Holding Company and its subsidiaries (and most likely the IPCOs), including without limitation any

and all such know-how, intellectual property, technology and r&d designed, invented and/or

otherwise developed by or on behalf of Seth, Franky and any business in which either has any form

of interest.

5.8 Frorn and after any time that the Joint Holding Company and its subsidiaries shall have acquired the

JLIP lP, the loint Holding Company and its subsidiaries shall be jointly and severally liable for paying

to Ray a royalty (the "Ray Li Royalty") equal to five percent (5%) of net sales of water-propelled

backpacks (for such purposes net sales means gross sales less only returns, chargebacks, taxes,

shipping and insurance), but only to the extent such sales (a) are made in llerritories covered by

Australian Patent No.2005226960, Canadian Patent No.2,560,921, European Patent No. EP 1 732

805 or U,S. Patent Nos.7,258,301,,7,735,772,and7,900,867; and (b) are madeduringthe life(s) of

such patents. From and after any time that the Joint Holding Company and its subsidiaries shall have

acquired theJLlP lP, the Ray Li Royalty shall be payable on sales byJoint Holding Company andlor

any of its affiliates (and/or unaffiliated licensees to the extent they pay royalties to Joint Holding

Company and/or any of its affiliates). From and after any time that the Joint Holding Company and

its subsidiaries shall have acquired the lLlP lP, to secure Ray's entitlement to the Ray Li Royalty, the

Joint Holding Company and its subsidiaries shallgrant to Ray a first-priority security interest in and

to the fotlowing collateral: the JLIP lP and any license agreements covering the lLlP lP, including any

and all proceeds therefrom (the "Ray Lisecurity lnterest").

5.9 The Franky Loan shall be reimbursed as soon as the Joint Holding Company and/or its subsidiaries

will be flnancially able to repay Franky and before the Seth Loan. Subject to the satisfaction of the

requirements of Article 4.2.3, the Seth Loan shall be reimbursed as soon as the Joint Holding

Company and/or its subsidiaries will be financially able to repay Seth and after the reimbursement

of the Franky Loan. For avoidance of doubt, the amount to be repaid under the Franky Loan and/or

Seth Loan may be subject to downward adjustment based upon the indemnification mechanisms

expressly provided for herein.

B/2L
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S.L0 lf, as ofthe purchase, Seth had not yet acquired (and had not yet caused an entity controlled by Seth

to have acquired) all of Ray's right, title and interest in and to Ray's equity in JLIP such that Seth (or

an entity controlled by Seth) was then the sole owner of JLIP, then Seth shall continue to use

commercially reasonable efforts to acquire (or cause an entity controlled by Seth to acquire) all of

Ray's right, title and interest in and to Ray's equity in JLIP. lf Seth shall have acquired (or have caused

an entity controlled by Seth to have acquired) all of Ray's right, title and interest in and to Ray's equity

in JLlp such that Seth (or an entity controtled by Seth) is then the sole owner of JLIP then, at such

time, Seth shall cause JLIP to assign to Joint Holding Company or one of its subsidiaries all of the JLIP

lp, free and clear of all liens and/or security interests (except for the Ray Li Security lnterest, as

defined below)with respect tothe contribution of the capital of the group mentioned in Article 3'1'4'

5.11Neither party nor any of party's businesses, including the Joint Holding company and/or any of its

subsidiaries, shall commercialize or sell any products which may constitute violation of law or

jeopardize the validity of this Agreement based upon potential "dual products" and no such products

shall be sold priorto a determination of the lawfulness of same bythe applicable French regulatory

authoritY,

5 Representatlons and warrantles

6.1 Franky represents and warrants to seth and Spectrum3o that:

5.1.1 The lpcos shall oWn all forms of intellectual property to the extent now or at any time

hereinafter owned or developed by Franky and/or any company in which Franky has any

form of interest, including without limitation, all of the Zapata lP, all lP in any way related to

water and/or air propulsion technologies and/or flying technologies and all associated

and/or related technologies, and any and all Propulsion lP owned by Franky and/or any of

his businesses (including without limitation Zapata Holding and PWC);

6.LZ All the intellectual property referred to in Article 6.1.1- shall be centralized in the IPCOs free

and clear of liens and encumbrances;

6.1.3 The lpcos additiOnally shall own and control, on an exclusive basis, all rights of endorsement,

sponsorship, celebrity and publicity in and to the name, image and likeness of Franky;

6,L.4 The opcos shall own all of pwc and any and all operating assets of any of Franl<y's other

existing businesses, including Zapata Production and ESH France, except the real estate

company named Franzap owned by Franky and its assets and any interest or debts related

to this company as such real estate company does not fall within the scope of this

tra nsaction.

elzt
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6.1.5 This Master Agreement does not infringe any other agreement past or present, or any by-

law applicable to it, by which he is bound.

5,2 Seth and Spectrum30 represents and warrants to Franky that on and as of the Effective Date:

6,2.I To the extent the JLIP lP then forms part of the venture, (i) the IPCOs shall fully own any and

all intellectual property in any way related to water and/or air propulsion technologies

and/or flying technologies and all associated and/or related technologies to the extent now

or at any time hereinafter owned or developed by Seth and/or any company in which Seth

has any form of interest, and for avoidance of doubt (li) that such intellectual property

owned by the IPCOs shallinclude without limitation all of the JLIP lP and any Propulsion lP

owned by Seth and/or any of his businesses (including without limitation JLIP); and

6.2.2 To the extent the JLIP lP then forms part of the venture, all the intellectual property referred

to in Article 6.2.1 shall be assigned and centralized in the IPCOs free and clear of liens and

encurnbrances (except forthe Ray Li Security lnterest);

6.2,3 Seth and/or Spectrum30 shall not permit JLIP to commence any legal proceeding against

ioint Holding Company and/or any of its subsidiaries for infringement of JLIP's intellectual

property rights and will use allhis powers and voting rights to do so; and

6.2.4 This Master Agreement does not infringe any other agreement past or present, or any by-

law applicable to it, by which they are bound (a nd/or their subsidiaries or affiliates), including

without limitation as relating to any agreement with JLIP or Ray,

7 Severability: The nullity of one or more of these articles shall not result in the nullity of this

Agreernent. ln this case, the parties undertake to use their best efforts to rernedy the cause of such

nullity so that, except where impossible, the agreement remain in full force and effect without

disruption.

8 lndemnification and specific performance

8,1 Each party shall defend, indemnify and hold the other party harmless from and against any and all

liability, loss, expense {including without limitation reasonable attorneys' fees), and claims for injury

or darnages arising out of the performance of this Agreement, including but not limited to, in case of

any breach of any of his covenants or inaccuracy of his representation or warranty

70/2L

Case 1:18-cv-10936-JSR   Document 157-9   Filed 01/24/19   Page 23 of 52



8.2 The parties adrnit that the non-fulfillment of their commitments under this Agreement cannot be

sufficiently sanctioned by damages. Accordingly, the parties expressly agree that they will seek

specific performance as a priority rather than the termination or cancellation of this Agreement' For

that purpose, the parties waive the implementation of the provisions of Article 1'L42 of the French

civilcode and acceptthatthe injured party by a nonperformance of this Agreement could require,

by way of legal action, the enforcement of the non-performed obligation, without prejudice of the

damages which it could rely on pursuantto Article 8.1 hereof. ln addition, for each promise of sale

or purchase provided in this Agreement, the obliged party admits that his promise is irrevocable and

cannot be withdrawn, even before the beneficiary of the said promise has lifted his option,

g.3 Seth and Spectrum3g shall defend, indemnify and hold harmless Franky, the Joint Holding Company

and its subsidiaries from and against any and allclaims, losses, liabilities and/or damages, including

without limitation reasonable attorneys' fees, arising from (a) any third-party claim based on any act

or omission of Seth, JLIP, LLC and/or Jetlev, LLC occurring prior to the Purchase; and/or (b) any claim

that sales of products by Joint Holding Company andlor any of its subsidiaries in the United States

infringes or violates the patents owned by JLIP. As a form of security for Seth's obligations under this

paragraph, any obligations owed by Seth under this paragraph may be funded by way of reducing the

amount then owed under the Seth Loan on a dollar-for-dollar or euro'for'euro basis'

g.4 Franky shall defend, indemnify and hold harmless Seth, the Joint Holding Company and its

subsidiaries from and against any and all claims, losses, liabilities and/or damages, including without

limitation reasonable attorneys' fees, arising from any third-party (except, Raymond Li, Seth, JLIP and

Jetlev and/or any company in which one of them detains any kind of equity and/or interest) claim

based on any act or omission of Franky, Zapata Holding and/or PWC occurring prior to the Purchase'

As a form of security for Franky's obligations under this paragraph, any obligations owed by Seth

under this paragraph may be funded by way of reducing the amount then owed under the Franky

Loan on a dollar-for-dollar or euro-for-euro basis.

B.S The failure to exercise, partially or totally, by either of the parties, of one or more rights under the

provisions of this Agreement cannot be considered as a waiver of such rights for the future or of any

other right hereunder.

9 Term: This agreement shall remain in full force and effect as of the Effective Date and for a fifteen

{15) year period thereafter.

Ltl27
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j.0 Confidentiality: Each party expressly forbids itself to disclose the content and the actions of this

Agreement to any third party, without the prior and written consent of the other parties. ln addition,

each party commits to consider as strictly confidential and not to disclose, use, sell or transfer to a

third party, directly or indirectly, any document and information which he could acquire or have

access to within this Agreernent and/or from his relation with, or from his role in the Joint Holding

Company andf or,as the case may be, its subsidiaries, and especially, the activity, the technology, the

products, the clients, the strategy, the development, the commercial agreements or partnerships or

the financial situation of PWC Product and/orZapata Holding'

It is agreed that this confidentiality clause is waived when:

- it is required by the applicable law or rules;

- it only relates to disclosures made to a director, a manager, an officer, an employee or a professional

counsel of a party, but only for the execution by such party of his commitments and obligations or

the exercise of his rights resulting from this Agreement and if the abovementioned d irector, manager,

officer, employee or professional counsel is also committed to respect the confidentiality of these

information, which this paftV guarantees'

Will not be considered as confidential the information:

- which, at the time of disclosure, are generally publically known, already published or in the public

domain because of third parties and without breaching the confidentiality conrmitment hereunder;

- available through other sources without breaching the confidentiality commitment hereunder'

Notwithstanding anything to the contrary herein, each party hereto may share information with any

of its tax advisors, legal advisors, representatives and/or business consultants subject to an

agreement by such others to maintain confidential information as confidential.

LL Notices: Any notice or other communication required or permitted to be given hereunder shall be

delivered in person, transmitted by email (with a confirmation copy to be sent by registered mail) or

sent by international courier service or by registered mail addressed as follows:

(i)lf to Franky:

Franky Zapata -39 Avenue Saint'Roch, t3740 Le Rove, France

Email address: frankyzapata @hotmail.com

With a copY bY emailto:

Olivier Nett - oliviernett@ novapartners.fr

(ii) lf to Seth or SPectrum30:

Seth Gerszberg-229 Chestnut Street, Englewood, NJ 07631, USA

Ernail add ress: seth @thecollective.com

t2/2L
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11 Notices: Any notice or other communication required or permitted to be given hereunder shall be

delivered in person, transmitted by email (with a confirmation copy to be sent by registered mail)

or sent by international courier service or by registered mail addressed as follows:

(i) lf to Franky:

Franky Zapata - 39 Avenue Saint-Roch, 1,3740 Le Rove, France

Email address: fra nkyzapata @hotmail.com
With a copy by email to:

Olivier Nett - oliviernett@ nova partners.fr

(ii) lf to Seth or Spectrum3O:

Seth Gerszberg-229 Chestnut Street, Englewood, NJ 07631, USA

Email address: seth@thecollective.com

With a copy by emailto:

Gregg Donnenfeld - gregg@thecollective.com

And to:

Olivier Savelli - osavelli@alternativelaw.eu

Any party may at any time change his address for service from time to time by giving notice to the

other party in accordance with this Article 11.

L2 Arbitration: Any dispute arising out of or in connection with this agreement shall be referred to and

finally resolved by arbitration underthe LCIA Rules, which Rules are deemed to be incorporated by

reference into this clause. The number of arbitrators shall be three, one of them designated by

Franky, the other by Seth and the third by the two others arbitrators; the seat, or legal place, of

arbitration shall be London, England. The language to be used in the arbitral proceedings shall be

English, and the parties expressly direct any arbitrator to give the utmost deference and respect to

the Parties' intent as reflected in Article 1 of this Agreement.

J.,e*€
Sefh Gerszb 

"rg, 
/

signing for himself individually
and for Spectrum30

Franky Zapala
signing for himself individually
and for Zapata Holding

13127

Case 1:18-cv-10936-JSR   Document 157-9   Filed 01/24/19   Page 26 of 52



With a copy by emailto:

Gregg Donnenfeld - gregg@thecollective.com

And to:

Olivier Savel li - osavelli @a lternativelaw.eu

Any party may at any time change his address for service from time to time by giving notice to the

other party in accordance with this Article 11.

L2 Arbitration: Any dispute arising out of or in connection with this agreement shall be referred to and

finally resolved by arbitration under the LCIA Rules, which Rules are deemed to be incorporated by

reference into this clause, The number of arbitrators shall be three, one of them designated by

Franky, the other by Seth and the third by the two others arbitrators; the seat, or legal place, of

arbitration shall be London, England. The language to be used in the arbitral proceedings shall be

English, and the parties expressly direct any arbitrator to give the utmost deference and respect to

the Parties'intent as reflected in Article 1of this Agreernent'

Seth Gerszberg,

signing for himself individuallY

and for Spectrum30

Franky Zapata

signing for himself individuallY

and for Zapata di ng

13/21
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Exhibit A: JLIP Patents

1. Australian Patent No. 2005226960; entitled "Personal Propulsion Device," Accepted Journal Date of

January 2I,20L0;

2. Canadian Patent No. 2,560,921; entitled "Personal Propulsion Device," issued on October 27,2009;

3. European Patent No. EP L7328A6, entitled "Personal Propulsion Device," granted on October 28,

2075;

4. U.S. patent No. 7,258,301; entitled "Personal Propulsion Device," issued on August 27 ,20O7;

5. U.S. patent No.7,735,772; entitled "Personal Propulsion Device," issued on June 15, 20L0;

6. U.S, patent No. 7,900,867; entitled "PersonalPropulsion Device," issued on March 08, 2011;

7. U.S. patent No. 9,205,905; entitled "Waterproof Rotary Contact Assembly," issued on December 8,

2015;

8. U.S. Design Patent No. D7L4,086, entitled "Backrest," issued on September 30, 2014;

9. U.S. Design Patent No. D716,065, entitled "Platform," issued on october 28,2Q74;

10. U.S. pat. App. Ser. No. 14/210,102, entitled "Personal Propulsion Devices with lmproved Balance,"

filed on March 13,20L4;

11. U.S. pat. App. Ser, No. L4/312,Sg2,entitled "Propulsion Devices with lmproved Controls," filed on

June 24,20L4;

i2. U.S. pat. App. Ser, No. 14/520,431,, entitled "Control Systems for Personal Propulsion Devices," filed

on October 22,20L4; and

13. pgf App. Ser. No, PC[1US1412676g, entitled "Personal Propulsion Devices with lmproved Balance,"

filed on March 13,20L4,

L4l2t
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Exhibit B: ZaPata lP

All patent applications and patents and/or other intellectual property rights scheduled and/or otherwise

identified on the exhibit to that certain email sent by Olivier Nett to Nicholas Lewis on May 17, 20L6'

rs/2L
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Exhibit C: canitalization table of Spectrum30

Emily Holton , L00o/o owner of Spectrum 30

LBI2t
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Exhibit D : Shareholder Aereement
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Case 1:18-cv-10936-JSR   Document 157-9   Filed 01/24/19   Page 32 of 52



S nnneHoLDERs' AcREEMENT

[,..1

B EN

Zapata Holding

Zapata Holding

Spectrum30

Atto

Dated [...] 2016
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TneLr or Coruteruts
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Bgrween

Zapala Holding, a French company (soci6t6 A responsabilit5limitde) with a share capital
of € 651,000, whose registered office is at 39 Avenue Saint Roch,13740 Le Rove,
registered with the Trade and Companies Registry of Aix en Provence (France) under
number 790 082 275, represented by its Chairman, Mr. Franky Zapata, duly authorized
for the purposes hereof,

hereinafter referred to as "Zapata Holding"
of the first part,

Atto:

Spectrum3O, LLC, a US limited liability company, with a share capital of € [...], whose
registered office is al 1229 Chestnut St,,,l, , represented by its Manager, Mr, Seth
Gerszberg, duly authorized for the purpos€s hereof,

hereinafter referred to as "Spectrum30"
of the second part,

Zapata Holding and Spectrum 30
being hereinafter referred to collectively as the "Parfies"

and individually as a or the "Partf ,

IN THE PRESENCE OF:

Mr. Seth Gerszberg, a US citizen, born on [...] and residingat229 Chestnut Street, Englewood,
NJ 07631, USA,

- Franky Zapala, a French individual born on 27, September 1978 and residing at 39

Avenue Saint-Roch, 13740 Le Rove, France ("Franky'):

[...], a French company (soci6te d responsa bilite limitee) with a share capital of € [...],
whose registered office is at 39 Avenue Saint Roch , 13740 Le Rove, registered with the
Trade and Companies Registry of Aix en Provence (France) under number [...],
represented by its Chairman, Mr, Franky Tapata, duly authorized for the purposes hereof,

hereinafter referred to as the "Companyl',

the Parties and the Company
being hereinafter referred to collectively as the'Srgnatories"

and individually as a or the "Signatorf'.

WHeReRS:

[to be completed]
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NowTHeNEFORE THE PARTIES HEREBY AGREE AS FOLLOWS:

Anrtcle 1 - Derlrulrlorus

For the purposes of this shareholders' agreement, the terms listed below, when written with a

capital letter, shall have the following meanings:

Activity:

Agent:

Agreement:

Change of Control

Company

Fully Diluted CaPital:

[...] Group:

Master Agreement:

Party:

Security:

Share

any lawful activity of the Company, including without limitation,
research and development, production and commercialisation
of any device related to propulsion, flyvboard, flyboard air and

flying object;

the agent appointed bY the Parties,

this shareholders' agreement, as amended or supplemented

from time to time by way of amendment;

the change of the control which has the meaning set forth in

article L. 233-3 of the French Commercial Code;

I l, a French company (tJ) with a share capital of € [ ],

wf-ose registered office is at I l, registered with the Trade

and Comfanies Registry of f I (France) under number t 'l;

capital of the company consisting of the shares forming its

capital and the shares that may result from the exercise of any

securities giving access to its capital, and of any options or

subscription rights or allocation of shares;

the group of companies constituted by the Company and its
direCt and indirect subsidiaries as well as any existing or future

subsidiaries of these comPanies;

that certain Master Agreement for Uniflcation of Zapata and

Gerszberg Businesses being entered into by and among Seth

Gerszberg, an individual residing at 229 Chestnut Street,

Englewood, NJ 07631, USA and Franky Zapata, a French

individual residing at 39 Avenue Saint-Rooh, '13740 Le Rove,

France;

any natural person or legal entity having signed or adhered to

this Agreement as a PartY;

any ordinary or preferred Share which is or will be issued by the

Company in representation of its share capital as well as any

securities giving access to its capital and any subscription or

attribution right related to these Securities;

any ordinary or preferred share issued or lihat will be issued by

the Company in representation of its capital;

any natural person or legal entity, which is not a Party to this

Agreoment;
Third Party:
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Transfer (to)

Transfer:

to complete a Transfer;

any transaction resulting in a transfer of ownership (propri6t6,
nue-propri6t6 ou usufruit) of Securities, for iny l.euson
whatsoever (including but not rimited to sares, eicn"nges,
gratuities, partial contributions of assets, mergers oi ""ny
combination of these methods of transfer of ownelship).

Case 1:18-cv-10936-JSR   Document 157-9   Filed 01/24/19   Page 37 of 52



Secrloru I - MANAGEMENT oF Tue GomparuY

ARrtcle 2 - ExecurtvE ApporruTMENT

The Parties undertake to use their powers and voting right in the Company in order to appoint
Mr. Franky Zapala or any company controlled by him as Pr6sident of the Company.

SeCrIOru II- SUane CAPITAL oF THE CoMPANY

ARrIcm 3 _ Pne-eUPTIVE RIGHT

3.1, Principle

Each Party (hereinafter referred to as a "Transferol') undertakes, should it contemplate to
Transfer (hereinafter referred to as the "Proposed Transfef') all or part of jts Securities
(hereinafter referred to as the "Transferred Security(ies/") to another Party or to a Third Party
(hereinafter referred to as the "Transferee"), to offer to all the other Parties (hereinafter
referred to as the "Beneficiaries'r) to acquire the Transferred Securities under the same terms
and conditions (in particular but not limited to at the same price) as those set forth in the
Proposed Transfer.

3.2. Procedure

. Notification of the Proposed Transfer

The Transferor undertakes to notify to the Beneficiaries the Proposed Transfer:

- the number, nature and category of the Transferred Securities,

the identity of the Transferee (name, forename and residence for natural person and
corporate name, form, registered office for legal entities - the same for the person who
detains the ultimate control of the legal entities) and, as the case may be, the identity of
the person holding more than fifty per cent (50%) of the share capital of the Transferee,

the price or value per Transferred Security, for each category of Transferred Security,

the terms and conditions applicable to the Proposed Transfer, including but not lirnited
to those applicable to the payment of the price.

Any incomplete notification shall be deemed null and void,

Such notification shall include a duly certified copy of the Transferee undertaking to acquire
the Transferred Securities, under the sole condition precedent of the waiving of the pre-
emptive right set out in this Article 3.

Exercise of the pre-emptive right!

Each Beneficiary shall be entitled to exercise the pre-emptive right through the notification to
the Transferor and to the Agent of his/her intent to acquire whole or part of the Transferred
Securities, within ninety (90) days of the notification of the Proposed Transfer (hereinafter
referred to as the "Exercise Period').
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lf the combined purchase offers of the Beneficiaries concern, in total, a number of Securities
of the Transferor which exceeds the number of the Transferred Securities, the Beneficiaries
may agree on the allocation of the Transferred Securities between them. lf no notification of
suCh agreement is provided to the Trarrsferor and to the Agent before the expiry of the Exercise

Period, the Securities shall be shared out between the Beneficiaries within the limit of their
respective requests and in proportion to the ratio of the Shares respectively held by each of
them to the total number of the Shares held by the Beneficiaries. Any remaining Securities
shall be transferred to the Beneficiaries having first notified its intent to exercise their pre-

emptive right or, in case of a draw, having requested the largest number of Transferred Shares,

within the limits of their respective requests.

lf the cornbined purchase offers of the Beneficiaries concern, in total, a number of Securities

of the Transferor equal to the number of Transferred Securities, the Transferor shall, within ten

(10) days of the expiry date of the Exercise Period, sign all the documents necessary to
iomptete the corresponding Transfer and to register this Transfer, subject to the payment of

the Transfer price.

Should the Transferor fail to comply with this procedure, the Beneficiaries shall be entitled to

request any lawyer to escrow the Transfer price, ln such case, the mere remittance to the

Company df (i) a copy of the Agreement, (ii) a receipt from the escrow and (iii) a confirmation

from the ngdnt of ifr-e exercise of the pre-emptive right shalt be deemed a duly executed

transfer order and shall cause the Company to register the corresponding Transfer. The

Company recognises it and accept this process.

. Non-exercise of the pre-emptive right

Upon expiry of the Exercise Period, should the Transferor have not received any pre-emptive

notification from one or several Beneficiaries or should the Beneficiaries have exercised their
pre-emptive right on a number of Securities inferior to the number of Transferred Securities,

the Transferoishall be entitled to complete the Proposed Transfer, ln this case, the Transfer

contemplated in the Proposed Transfer shall be completed within fifteen (15) days of the expiry

date oi the Exercise Period, failing which the Transferor shall implement again the

aforementioned Procedure.

Article 4 - Arurt-otLUTloN RIcHT

Upon issuance of any new Securities, whether reserved or not, or upon exercise of any

securities giving access to the share capital issued by the Company, the Parties shall be

entitled to maintain their participation at their original level'

Consequently, each Party undertakes to use its powers and voting rights in the Company:

- to enable each Party to maintain its participation at its original level and under the same

conditions (in particular with regards to the price) as those oflered to any other new holder

of Securities by maintaining its preferentiat subscription right, and

to enable each Party, in the event of an issuance of Securities with waiving of the
preferential subscription right, to subscribe to the relevant issuance or to any
complementary issuance that would be reserved to such Party within thirty (30) days of
the relevant issuance, and this, under the same conditions (in particular with regards to
the price) as those applicable to the new Securities that would be issued.
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Each Party expressly acknowledges and accepts that its pafticipation in the Fully Diluted
Capitat shall be reduced if such Party decides not to exercise the rights set out in this Article 4.

ARTTCLE 5 - Frrunruclruc

Each Party undertakes that all and any financing needs for the Company (and/or any of its
subsidiaries), shall (i) be exclusively covered by loans, which includes corporate loans, and (ii)
not be covered by any equity transaction. Any loan provided by a Party to the Company (or
any subsidiary thereof) shall bear'an interest rate of fifteen percent (15%) per year, and any
such loan shati otheruvise be subject to any other repayment terms mutually agreed upon by
the Company and the lending Party.

SEcTIoN III - UToSRTAKINGS

Anrcu 6 - NoH-coMPETtloN

For the time periods during which (a) Zapata Holding or Spectrum3O directly or indirectly hold
Securities, and for a period of twenty-four (24) months from the date on which the Parties will
cease to hold such Securities, or (b) Franky Zapata remains President or has another
managerial role in the Company, then and for a period of twenty-four (24) months from the
date on which Zapata ceases to have a managerial role in the Company, then the Parties,
Franky Zapala, and Seth Gerszberg:

(i) shall not take any interest, in any respect whatsoever, whether directty or indirectly, in
particular through any company or family member, in any respect whatsoever, occupf ng

in particulara position of employee, manager, memberof the supervisory board, member
of the executive board, manager, general manager, deputy general managerr director,
employee, counsel or other, whether remunerated or not, in any company having an

activity identical, related or similar to the Activity (hereinafter referred to as a
"Competitof');

(ii) shall not hold, in any respect whatsoever, whether directly or indirectly, in particular
through any company or family member, a participation in the capital of a Competitor,
without prejudice to the right to hold a participation inferior to one per cent (1%) in the
share capital of a company whose shares are listed on a regulated market or organized
multilateral system for exclusive patrimonial purposes;

(iii) shall not contact, in any respect whatsoever, whether directly or indirectly, in particular
through any company or family member, any ernployee and/or legal representative of the

[...] Group, with the view to offering him/her an employment agreement and/or any other
position, such as legal representative;

(iv) shall not solicit within the framework of an activity identical, related or similar to the
Activity, in any respect whatsoever, whether directly or indirectly, [n pafticular through
any company or family member, any client and/or provider with which the [...] Group will
have established commercial relationship, or that will have been prospected by the [...]
Group;

(v) shall not build, grant for lease and, more generally, take any interest in any respect
whatsoever, whether directly or indirectly, in particular through any company or family
member, in any industrial building in which any activity identical, related or similar to the
Activity would be performed.
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lf the Parties, Franky Zapata, or Seth Gerszberg does not comply with the undertakings set
out by this Article 6, the respective offending party or individual shall indemnify the Company
andior the shareholder for the suffered loss, it being specified that said indemnlfication shail
not be inferior to € 1,000,000.

ARTICI-e 7 . INTELLEcTUAL PRoPERTY

The Parties recognize that the value of intellectual property related to the Activity are valuable
to the Company (and its subsidiaries), and so the Parties shall exercise all commercially
reasonable efforts to protect such intellectual property.

Secrroru lV - MrsceLLANEous

ARTICIC 8 - ENTIRE AGREEMENT

The Signatories hereby agree upon that the Agreement constitutes their entire agreement in
respect of its purpose and replaces, supersedes and prevails over all other prior agreements
or documents relating in any way to the subject matter hereof (except the Master Agreement).
For avoidance of doubt, the Parties voting rights, powers, and authority regarding certain
decisions related to the Company are governed as set forth in the Master Agreement.

ARlcle g - SEvennBtLtry

ln the event that any of the provisions hereof is held to be null or void in any way whatsoever
and for any reason whatsoever, this nullity shall not affect the validity of the other provisions
of the Agreement and the Signatories undertake to use their best efforts to remedy the cause
of such nullity so that, except where impossible, the Agreement remain in full force and effect
without disruption,

The Signatories agree that the provisions set forth in the preamble and the Annex hereof shall
form an integral part of the Agreement,

AnrrclE 10 - Norces

Al[ notices requested or authorized under the Agreement shall be executed in writing and shall
be validly executed if either delivered in person or sent by registered letter, return receipt
requested, or sent by fax or by e-mail confirmed by a letter delivered in person or by registered
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letter, return receipt requested, to the registered office or to the residence of the concemed
Signatory, such as mentioned in the recitals of the Agreement.

Any change in address for purposes hereof shall be notified by the concerned Signatory to the
other Signatories and to the Agent as provided above.

Notices and other cornmunications delivered in person shall be effective on the delivery date,
as confirmed by an acknowledgment of receipt from the recipient,

Notices sent by e-mail or fax shall be deemed effective as of the date thereof, provided that
they are confirmed on the same day by letter delivered in person or by registered letter, return

receipt requested.

Any notice or other communication required or permitted to be given hereunder shall be

delivered in person, transmltted by email (with a confirmation copy to be sent by registered

mail) or sent by international courier service or by registered mail addressed as follows:

(i) lf to Zapata Holding:
Franky Zapata - 39 Avenue Saint-Roch, 13740 Le Rove, France

Email address: frankyzapata@hotmail,com

With a copy by emailto:
Olivier Nett - ol iviernett@novapartners,fr

(ii) lf to Spectrum30:
Seth Gerszberg - 229 Chestnut Street, Englewood, NJ 07631, USA

Email address: seth@thecollective.com
With a copy by email to:

Gregg Donnenfeld - gregg@thecollective.com

And to:

Olivier Savelli - osavelti@alternativelaw,eu

ARrtcle 11 - CorurtDENTlALlrY

11,1 Scope

Each Signatory undertakes to consider and to treat as confidential the following information

- the existence and content of this Agreement,

- any information and documents collected during the negotiation of this Agreement, for
the purposes of its signing and during its execution.

However, the Signatories hereby agree that the following information shall not be deerned

confidential:
- any information which be or become publicly known through no wrongful act of a Third

Party or of the Signatory having disclosed the information, and

it is available through other sources without breach of this confidentiality undertaking
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11.2 Undertakinqs

As long as he/she is bound by this Agreement, and for a period of twenty-four (24) months

from the termination date of the Agreement, each Signatory undertakes not to disclose, cede,

transfer, to anyone, and by any means whatsoever, any information deemed confidential. For

the same period, each Signatory undertakes not to use the information for any purpose

whatsoever.

Each Signatory shall however be entitled to disclose and use information deemed confidential,
if necessary, in the following cases:

- within the framework of his/her position as employee or representative of [,..] Group, and

generally, within the framework of his/her activity in the Group,
- if required by law, legal decision or an administrative authority,
- if required for the exercise of his/her rights before a court or an administrative authority,
- if required for the execution of this Agreement,
- if required for the Transfer of his/her Securities under this Agreement,
- in case of prior written consent of all other Signatories.

Each Signatory undertakes to be liable for all consequences, whether direct or indirect, of any

nature whatsoever, likely to result, for the companies of the [.,.] Group and/or any other

Signatory, from the disclosure of information deemed confidential, excluding those that will be

disclosed in the aforementioned cases, if necessary.

Article 12 - Adhesion

No Parly shall execute any Transfer of one or several Securities to any Third Party, and no

Third Party shall subscribe to any issuance of any new Securities by the Company without the

Third Party's adhesion to the Agreement at the latest upon the completion of the Transfer or

the subscription to the new Securities issued by the Company.

For the implementation of this Article, the Parties grant to the Agent an irrevocable power of

attorney to make such Third Parly become a party hereto.

Accordingly, the mere execution by the Agent of a copy of the Agreement also executed by

the above-mentioned Third Party shall be deemed executed by the Parties. Said Third Party

shall thus become a Party for the purposes of the Agreement and the Agreement shall benefit

to and bind the said Third Party.

The Agent is also granted with all powers to amend the Agreement in order to include the Third

Party's name and allthe Parties shall be bound by such amendments.

A copy of the amended Agreement shall then be notified to each of the Parties by the Agent.

Should the relevant Party fail to comply with its undertaking to ensure. that the Third Party

becomes a party hereto as set forth above, the Parties grant a joint and irrevocable power of
attorney to the Agent to refuse to register the information pertaining to the Transfer.

ln the event of a Transfer of Securities to a Third Party, the latter shall belong to the group of
the transferor.
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ARTIGLE 13 -AGENT

ln order to guarantee the exercise of the rights which the Parties muiually grant to each other
and to give full effect to the Agreement, the Parties agree to appoint, jointly and irrevocably,
the Company as their common agent in charge of administrating the Agreement (herelnafter
referred to as the "Agent').

As administrator of the Agreement, especially empowered by the Parties:

the Agent shall ensure that the shareholders' accounts opened by the Company mention
that the Securities held by the Pafiies are subject to Transfer restrictions pursuant to the
Agreement;

the Agent shall verify the conformity of such transfer orders to the undertakings subscribed
in the Agreement;

the Agent shall register a transfer order only after ensuring that the procedures provided

for in the Agreement have been satisfied and that the Transfer may be completed;

This power of attorney applies to all the Securities held by the Parties

The Agent shall be entitted to terminate his/lrer mission at any time, provided that he/she
notifies such a termination at least six (6) months in advance. Upon expiry of this notice period,

if no Agent has been appointed, the most diligent Party will be entitled to request the court
having jurisdiction to appoint a new Agent.

ARTICLE 14 - DURATION

The Agreement is entered into for a period of fifteen (15) years from its signing date. Upon
expiry of this first period of fifteen (15) years, the Agreement shall be automatically renewed
for successive period of five (5) years. On each renewal, any Party may terminate its
parlicipation to the Agreement, by notifying such decision to the other Parties at least six (6)
months in advance. The Agreement shall remain effective between all other Signatories.

ln addition, the Agreement will terminate, with regards to a specific Party, on the date when
such Party shall cease to hold any Security. Notwithstanding the foregoing, such Pafi shall
not be relieved from any liabilities or obligations whatsoever in respect of matters, undertakingg
or conditions which shall not have been don6, observed or performed by that Party prior to
such termination. The Agreement shall remain in force between all other Signatories.

However, the expiry of the Agreement shall not affect the validity of any right or obligation of
any Party of which duration exceeds the duration of this Agreement, such as, in particular, all
undertakings of which starting date and term are set forth in this Agreement independently
from the term of this Agreement and/or result from the execution or non-execution of the
Agreement before its expiry.
Notwithstanding the foregoing, the Agreement shall automatically terminate upon the
admission of Securities on a regulated stock market.
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ARrIcIe 15 - ARBITRATION

Any dispute arising out of or in connection with this agreement shall be referred to and finally

resolved by ar:bitration under the LCIA Rules, which Rules are deemed to be incorporated by

reference into this clause. The number of arbitrators shall be three; the seat, or legal place, of

arbitration shall be London, England. The language to be used in the arbitral proceedings shall

be English

Executed in [ .] originals,
on [...] 2016,

For Zapata Holding
Mr Franky Zapata

For Spectrum3O
Mr Seth Gerszberg

Mr Seth Gerszberg

Franky ZapaIa
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Exhibit E: Material Decisions

L. Adoption and/or modifications of budgets

2, Anyrnaterial changeinthescopeornatureofthecompany'sbusinessactivities

3. Any contract or transaction which imposes obligations on the business (a) exceeding One

Hundred Seventy-Five Thousand (175,000) Eurosj and/or (b) lasting more than three (3)

months

4. Any expenditure outside of an agreed upon budget

5. Any transaction outside the ordinary course of business

6. Any business dealing with an affiliated person or entity

7. Comrnencement or settlement of any litigation or other legal proceeding

8. Appointment or termination of outside professionals (e.g., lawyers, accountants)

g, Granting any security interests, liens or other encumbrances on any assets of the company

10. Granting any corporate Suarantees

11. Entering into any loan, licensing or endorsement agreement

12. Approval of business plans

13. Admission of any person as a new equity owner of the company in a manner that dilutes

another person's equity in the company

14. Decisions regarding amounts and timing of distributions and/or reserves

15. Entry into material transactions, including asset sales, mergers, reorganizations or other

similar transactions

16. Any agreement, any transfer, any pledge and/or any operation, transaction of any kind

relating to the intellectual property owned by Joint Holding Company and/or any of its
subsidiaries.

17. Adoption of trademarks
20/2r
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18. Tax decisions that impact taxes on the other

19. Appointment of any "Agent" that may be referenced in the Shareholders' Agreement

20, Any other decisions that have the potential of adversely impacting one owner over another

2112t
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