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INTRODUCTION

Their perfidy knows no bounds. Having alreadynglered hundreds of millions of
SHIP’s dollars, the Beechwood Defendamew ask this Court to force SHIP, their victim, to
advance on demand the unbridled fees and costssdneyhey are incurring in resisting the
claims that SHIP was forced to bring against thentleir flagrant breaches of contract, fraud,
gross negligence, and willful miscondidcT.he Beechwood Defendants base their unsupportable
demands for advancement on the language of an mfieation clause repeated within
Paragraph 18(c) in each of the three Investmentagament Agreements (the “IMAS”) through
which they, acting as SHIP’s investment advisorefrabded SHIP. Paragraph 18(c)
contemplates advancement by SHIP (solely from pgmti@able IMA Account) of costs incurred
by an indemnified party to defend a clatimat is an indemnified claim. Paragraph 18(c),
however, does not include any reference to claiet&/éen the contracting parties. Nor, by its
express terms, does it apply to claims arising feomg material violation of the IMAs, fraud,
gross negligence, or willful misconduct. Despiliisfpatent death knell to their attempt to extract
more money from SHIP’s policy-holder reserves, Beechwood Defendants boldly assert that
the language of the IMAs entitles them to indenwmaifion and advancement as a matter of law,

and they have moved for summary judgment in thaiof on advancement.

1 “Beechwood Defendants” refers to Defendants B A8&anager, L.P (“BAM”), Beechwood
Bermuda International Ltd. (“BBIL”), Beechwood Reén (Official Liquidation) (“BRE”"),
Beechwood Re Investments, LLC (“BRILLC”), Mark Feu8cott Taylor, and Dhruv Narain.

2 The Beechwood Defendants claim that they havedyréncurred $1,538,797.14 in fees and
expenses as of the Beechwood Defendants’ lettéesi demnuary 23, 2019, January 29, 2019,
February 22, 2019, and March 19, 2019, respectivBKIP 56.1 Resp. 11 24-28.

3 As discussednfra, Paragraph 18(c) contains two indemnification sée The first sets forth
SHIP’s obligation to indemnify Beechwood “Indemadi Parties.” The second sets forth the
obligation of the Adviser to indemnify SHIP, as ti&dient.”

1
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The Beechwood Defendants’ motion should be deagethere is no merit to their legal
positions on indemnification or advancement, ared/tknow it They most certainly are not
entitled to judgment on advancement as a mattlawaf First, any obligation of SHIP to advance
litigation costs exists only as to claims thatwithin the scope of claims that SHIP agreed to
indemnify under Paragraph 18&)The claims that SHIP has brought against the Bgeod
Defendants do not fall within that scope. Undex Kew York law that governs the IMAs, an
indemnity clause in a contract cannot be consttoeextend to legal fees incurred in actions
between the contracting parties absent either aresg undertaking or language that makes it
“‘unmistakably clear” that the parties intended tealve the benefit” of “the well-understood
rule that parties are responsible for their owroraty’'s fees.” Hooper Assocs. v. AGS
Computers, 74 N.Y.2d 487, 492 (1989). Indemnity obligatioms @aresumed to apply only to
claims by third-parties and, in the absence of esptanguage, that presumption is only rebutted
where there is no possibility that the party segkimdemnity could have been subject to third-
party claims at the time the contract was madea.e Refco Sec. Litig., 890 F. Supp. 2d 332, 344

(S.D.N.Y 2012). Any ambiguity in language or intemust be construed against indemnification

4 Importantly, the Beechwood Defendants represetatétbur Honor in open court that they had
no counterclaims from the outset. SHIP 56.1 R§}6:

THE COURT: How many depositions do you contem@atelR.
HARRIS: | think probably a smaller number. | wdukay 15 or
so. Plaintiff — the plaintiff is — we don’t at thpoint have counterclaims,
so this is primarily being driven by the plaintiff.

Certainly they have long had and studied the IMAsd no doubt the Beechwood Defendants
also studied the law then and knew this applicatas baseless. So why eight months into the
case bring this trumped up, “emergency” applic&ioBHIP can only conclude it is yet another
effort to drive up expense and delay while disirectfrom basic issues like the Beechwood
Defendants incomplete document production.

5> Specifically, the IMAs provide, in relevant paffhe Client shall, out of the assets of the

Account, advance expenses, including legal feeaswlich any Indemnified Party would be
entitled by this Agreement . . ..” SHIP 56.1 Refa4.
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of first party claims, as a matter of lawd. at 349. If the indemnity provision “is subjectdo
reasonable interpretation one way or another, gheeament must be construed not to indemnify”
inter-party claim expensesd. at 343.

The language of Paragraph 18(c) does not expressiyde for the indemnification of
inter-party claims. Nor does it evidence intentamy manner, let alone with “unmistakable
clarity,” that SHIP promised to waive the benebfsthe American rule and cover inter-party
claims. To the contrary, the IMAs clearly manifastintent not to include inter-party claims in
the scope of SHIP’ indemnity obligation. For exam@Paragraph 18(c) expressly excludes
claims arising not only out of the Beechwood Defemtd’ fraud, gross negligence, or willful
misconduct, but also excludes claims arising frogirtmaterial violation of the IMAs. As the
Court recognized irRefco, where an indemnification clause applies to claiims proper
performance it necessarily contemplates indemri@oafor third-party claims which, in turn,
precludes a finding that the indemnification clauses intended to cover first-party claimisl.
at 345.

Further, the claims asserted by SHIP fall entilyside the scope of claims that qualify
for indemnification by SHIP under Paragraph 18&9,those claims are expressly limited to
claims for conduct “suffered or taken that is notriaterial violation of this Agreement and does
not constitute fraud, gross negligence or willfisoonduct.” Here, each of SHIP’s claims against
each of the Beechwood Defendants is premigelg on conduct that constitutes material

violations of the IMAs, fraud, gross negligencewoliful misconduct and thus these claims are
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not indemnifiable under the IMAs or, with respect fraud, gross negligence, or willful
misconduct, under New York lafv.

In addition, even where advancement of expenseSHi is required, SHIP is not
required to advance expenses from its general fuB&8P is only required to advance expenses
“out of the assetsf the Account” SHIP’s Response to Local Rule 56.1 Stateme®H(P 56.1
Resp.”), 1 14. (emphasis added). The definitionsach IMA set forth that the “Account” is
the custodial account established by SHIP and #ecBvood IMA Advisor with Wilmington
Trust. Those Accounts no longer exist and, inewrgnt, as of any date on which an advancement
obligation is alleged to have ariséthe only assets previously included in an “Accduhtt
SHIP still holds are the illiquid investments mdxyethe Beechwood Defendants that are largely
in default. 1d. 1 42. Hence, even if the Beechwood Defendant® veemehow entitled to
advancement in the first instance, the sole soufiea which expenses are allowed to be

advanced no longer exist and, even if it did, wozddsist only of illiquid investments that fail

® As SHIP’s Second Amended Complaint describesBttechwood Defendants participated in,
and perpetrated, a massive fraudulent scheme &tecesnd operate the Beechwood entities in
order to funnel insurance company reserves intdPihezi-like scheme being operated by the
Platinum Partner related funds, in order to proghgse funds and, thereby, enrich themselves
and their related parties to SHIP’s direct detrimefihe IMAs were simply a convenient tool
deployed in a ruse to gain access to SHIP’s funitds thie secret intent to use those funds in
furtherance of their nefarious schemes. From beginto end, the Beechwood Defendants
concealed key facts, gave SHIP hollow reassuraraces intentionally misstated performance
results and asset valuations, all while claimingd ewmllecting unearned performance fees totaling
tens of millions of dollars. SHIP’s claims agairtee Beechwood Defendants are rooted
exclusively in Defendants’ material violations detIMAs that were not undertaken in good
faith and grow from their material breach of thdigdtions owed under the IMAs, and their
elaborate fraud, gross negligence, and willful mistuct.

" The advancement obligation, where it exists, ttmggered until SHIP’s receipt of an unsecured
undertaking by an Indemnified Party to repay theaades if it is determined that indemnification
was not permitted by law or authorized by the IMPhe first such undertaking was sent to SHIP
onJanuary 23, 2019. ECF 192, Beechwood Deferidanlks 56.1 Statement (“Defs.’ 56.1 Stmt.”)
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to provide the resources sufficient to pay the aohjawyers that the Beechwood Defendants
have churning away at the effort to avoid liability their egregious misconduct.

In sum, the indemnification provisions in the IMA® not cover claims between the
contracting parties. And even if this Court werdind that the indemnification provisions cover
claims asserted between the parties, the actionkeoBeechwood Defendants alleged in the
Second Amended Complaint nevertheless are not indiatnle, because they are all grounded
in intentional misconduct and breach. Finally, eviethat were not the case, advancement is
limited under each IMA to a single Account thatlanger exists and, in any event, would hold
only illiquid investments that are largely in deftauAccordingly, this Court should refuse the
request of the Beechwood Defendants to divert ewere of SHIP’s assets to their personal
benefit in the form of advancement and should daey motion for partial summary judgment.

RELEVANT FACTUAL BACKGROUND

The Investment Management Agreements

In 2014 and 2015, SHIP entered into three sepdkédes with BBIL, BRE, and BAM.
SHIP 56.1 Resp. 11 9-11. The IMAs define SHIPhas‘Client” and the applicable Beechwood
entity (BBIL, BRE, or BAM) as the “Adviser.”ld. § 14. Each IMA includes two indemnity
provisions. Id. Under Paragraph 18(a) of each IMA, the “IndenadifParties” are identified as
the Adviser, its officers and affiliatésld. The indemnification rights and obligations of Hhas
Client) and each Indemnified Party are set outaragraph 18(c) of each of the IMAs:

To the maximum extent permitted by applicable laach Indemnified Party shall
be fully protected and indemnified by the Clientt of the assets of the Account,

8 Paragraph 18(a) is a limitation of liability claughat purports to exculpate the Indemnified
Parties from liability tojnter alia, SHIP for,inter alia, “any act or omission suffered or taken by
such Indemnified Party in good faith in connectwith its or his performance of the Adviser’s

duties or exercise of the Advisor’'s powers . attl not in violation of this Agreement and does
not constitute fraud, gross negligence or willfusconduct . . . .” SHIP 56.1 Resp. { 14.
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against all liabilities and losses (including amisupaid in respect of judgments,
fine, penalties or settlement of litigation, anddefees and expenses reasonably
incurred in connection with any pending or threatefitigation or proceeding)
suffered by virtue of its or his serving as an imaéied Party with respect to any
action or omission suffered or taken thatnist in material violation of this
Agreement and does not constitute fraud, gross gghce or willful misconduct
and with respect to any criminal action or proceadi without reasonable cause
to believe his or its conduct was unlawful. Thes@t shall,out of the assets of the
Account advance expenses, including legal fees, for warchindemnified Party
would be entitled by this Agreement to be indenaaifiipon receipt of an unsecured
undertaking by such Indemnified Party to repay satances if it is ultimately
determined by a court of proper jurisdiction thtemnification for such expenses
is not permitted by law or authorized by this Agreamt. To the maximum extent
permitted by applicable law, each Client Indemuifigarty shall be fully protected
and indemnified by Adviser against all liabiliti@sd losses (including amounts
paid in respect of judgments, fines, penaltiesattiesnent of litigation, and legal
fees and expenses reasonably incurred in connegiibmny pending or threatened
litigation or proceeding) suffered by such Cliemtiémnified Party by reason of a
material violation by Adviser of this Agreement whiviolation (i) is determined
by a court of competent jurisdiction (in a final mappealable decision) to
constitute fraud, gross negligence or the willfusconduct of the Advisor or (ii)
arises as a result of any criminal action or prdecegagainst the Adviser where it
is reasonably demonstrated in such action or pohegethat the Adviser had
reasonable cause to believe its conduct was unlawfu

Id. (emphasis added).

On July 24, 2018, SHIP filed suit against the Beawod Defendants in an action captioned
Senior Health Insurance Company of Pennsylvania v. Beechwood Re Ltd., et al., Case No. 1:18-
cv-6658-JSR (the “SHIP Action”). Defs.” 56.1 Stn%.18. SHIP filed its First Amended
Complaint on December 14, 2018, and its Second AewiComplaint on December 28, 2018.
SHIP 56.1 Resp. 1 34. SHIP has asserted the fioijpg¥aims that remain against the Beechwood
Defendants: (1) Breach of Contract against BBIL,EBRBBAM, and BRILLC; (2) Breach of
Fiduciary Duty against all Defendants; (3) Fraudha Inducement against BRE, BAM, BBIL,
BRILLC, Feuer, Taylor, and Levy); (4) Fraud agairdt Defendants except Narain; (5)
Constructive Fraud against all Defendants exceptaiNa (6) Civil Conspiracy against all

Defendants; (7) Gross Negligence against all Defats] (8) Unjust Enrichment as to Feuer,
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Taylor, and Levy.Id. § 35. All of SHIP’s claims against the Beechwdefendants, if proven,
constitute “material violation(s) of this Agreemétitat constitute “fraud, gross negligence or
willful misconduct.” Id. 1 14, 20-22.

On January 23, 2019, counsel for BBIL, BAM, BRILLE:uer, and Taylor sent a letter to
SHIP demanding advancement of legal fees and egpemgler Paragraph 18(c) of the IMA4.
1 24. On January 29, 2019 counsel for BRE senPSHetter demanding advancement, and on
February 22, 2019 counsel for Narain sent SHIRtarledlemanding the saméd. 1 25-26. On
January 28, February 1, and February 26, 2019¢ecésply, counsel for SHIP responded and
declined the requests for advancement of legal &esexpensesid. 1 29. The language of
Paragraph 18 of each of the IMAs does not provaleiridemnification or advancement of
expenses for claims asserted between the partibs tVAs. Id. T 31. Likewise, the conduct that
forms the basis of SHIP’s claims against the BeeduvDefendants is not indemnifiable under
the language of the IMAs or under applicable Newkvlaw. 1d.
Il. The IMA Accounts

The assets that BAM, BBIL and BRE managed for SpliFsuant to the three Investment
Management Agreements (“IMAs”) were maintaineddoaunts at Wilmington Trust Corporation
(the “IMA Accounts”). Id. § 39. On November 17, 2016, SHIP consolidatedthhee IMA
Accounts into a single Wilmington Trust custodiataunt initially opened for the BAM IMA,
titled “WT NA As Custodian Under Custody Agreemddated 1/15/15 with Senior Health
Insurance Company of Pennsylvanikd’ § 40. After SHIP’s assets were consolidated into the
BAM IMA Account, the IMA Accounts for the BBIL anBRE IMAs were closedld. § 41. As
of January 23, 2019, when SHIP received the fieshahd for advancement and indemnification

from counsel to the Beechwood Defendants, the nbgjof the assets held in the IMA Account
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are illiquid assets, many of which are in defauliace interests that are encumbered by ongoing
efforts to unwind the complicated investment stuetset up by Beechwood and its affiliatéd.
1 42.

STANDARD OF REVIEW

Summary judgment is only appropriate “if the movahbws that there is no genuine
dispute as to any material fact and the movamtsled to judgment as a matter of law.” Fed. R.
Civ. P. 56(a). The moving party has “[t]he burddrestablishing the nonexistence of a genuine
issue.” Celotex Corp. v. Catrett, 477 U.S. 317, 330 (1986) (internal citations apuebtations
omitted). In determining whether a genuine issumaterial fact exists, the court must “resolve
all ambiguities and draw all reasonable inferenagainst the moving party.”Ryu v. Hope
Bancorp, Inc., 18 Civ. 1236 (JSR), 2018 WL 1989591, at *5 (S.NApr. 26, 2018) (Rakoff,
J.) (quotingFran Corp. v. United Sates, 164 F.3d 814, 816 (2d Cir. 1999)). With resgedhe
Beechwood Defendants’ asserted entitlement to agvaent, based on the language of the IMAs
and the applicable New York law, the Beechwood Dedmts’ claim for advancement fails as a
matter of law and, therefore, the motion for summadgment must be denied.

ARGUMENT

The Beechwood Defendants Are Not Entitled to Indemfication or Advancement of
Any Expenses Incurred in Defense of Claims BroughAgainst Them by SHIP

A. The IMAs do not provide for inter-party indemnifi¢aon

Where, as here, the contractual advancement tibiigs limited to expenses incurred in
defense of an indemnified claim, a claim of advamest is contingent upon the right to
indemnification. Abakan, Inc. v. Uptick Capital, LLC, 943 F. Supp. 2d 410, 416 (S.D.N.Y. 2013)
(denying defendant’s motion for advancement of lldgaes and expenses and concluding “only

those fees that may ultimately be eligible for imahéfication may be advanced”). Paragraph 18(c)
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of the IMAs expressly limits advancement to “expeEmsincluding legal fees, for which an
Indemnified Party would bentitled by this Agreement to be indemnifiédemphasis added).
Because none of the claims asserted by SHIP agawysBeechwood Defendant are entitled to
indemnification under the IMAs, the motion for pafsummary judgment seeking advancement
must be denied. Abakan, 943 F. Supp. 2d at 417 (“Because the Court hessmdaned that legal
fees incurred by [Defendant] in the instant actoa not eligible for indemnification, it also finds
that [Plaintiff] is not obligated under the [] Agnment to advance legal expenses and fees to
[Defendant] here.”).

New York law could not be more clear. Under tleeisional framework established in
Hooper, a promise by one contracting party to indemnifg pther for legal fees incurred in
litigation between them must be expressly statedearly and unequivocally manifested within
the four corners of the contractee Hooper Assocs. v. AGS Computers, 74 N.Y.2d 487, 491-92
(1989) (“The court should not infer a party’s intien to waive the benefit of the rule [that parties
are responsible for their own attorney’s fees] galthe intention to do so is unmistakably clear
from the language of the promise.%ge also PPI Enterprises (U.S), Inc. v. Del Monte Foods
Co., Nos. 05-6885-cv (L), 05-7040-cv (CON), 2006 WL78898, at *1 (2d Cir. Nov. 20, 2006)
(“[T]he test is whether the intent to indemnify‘isimistakably clear from the language of the
promise,’ not whether the agreement could be readavide for indemnification in a suit between
the parties.”) (internal citations omitted);S Fidelity and Guar. Co. v. Braspetro Oil Services
Co., 369 F.3d 34, 77-78 (2d Cir. 2004) (clause notistakably clear where “the only thing that
is unmistakably clear here is that we grapple wittontract term that is susceptible to two, equally
valid interpretations.. . In the final analysis, it is the Obligees who b#ze heavy burden of

persuading us to depart from the American Rul@&riggestone/Firestone, Inc. v. Recovery Credit
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Services, Inc., 98 F.3d 13, 21 (2d Cir. 1996) (where clause is“nomistakably clear” and may
“easily be read as limited to third party actioratforneys’ fees are not indemnifiedpakan, 943
F. Supp. 2d at 41@efco, 890 F. Supp. 2d at 343 (Rakoff, J.) (“[I]f the imdeity provision in
this case is subject to a reasonable interpretatimnway or another, the agreement must be
construed not to indemnify . . . legal expensesefending against [inter-party] claims.Duna
v. American Airlines, 769 F. Supp. 2d 231, 243-44 (S.D.N.Y. 2011) (W@ Fourts have generally
declined to infer indemnification obligations angifrom an indemnitee/indemnitor suit if the
contractual language does not expressly refer &xplicitly contemplate such circumstances and
the context does not suggest that the contractengies were specifically concerned with
prospective litigation between themselvesGEM Advisors, Inc. v. Corporacion Sdenor, SA.,
667 F. Supp. 2d 308, 329 (S.D.N.Y. 2009) (“[W]hergeneral indemnification provision does
explicitly provide for indemnification for suitsetween the parties to the contract, a claim for such
indemnification must fail.”) (emphasis in original)

As the courts have explained, this exacting stahfanecessary to protect the “American
Rule,” which recognizes that “attorney’s fees a@dents of litigation and a prevailing party may
not collect them from the loser unless an awamuthorized by agreement between the parties,
statute or court rule.’Hooper, 74 N.Y.2d at 491see also U.S Fidelity and Guar. Co., 369 F.3d
at 75;Refco, 890 F. Supp. 2d at 340 (Rakoff, J.). “Promisesndemnify ‘must be strictly
construed to avoid reading into it a duty which plaeties did not intend to be assumed’ because
‘the general American rule requires parties to lbkar own litigation expenses.”Abakan, 943
F. Supp. 2d at 415 (citingooper, 74 N.Y.2d at 491Happy Kids, Inc. v. Glasgow, No. 01 CIV.
6434(GEL), 2002 WL 72937, at *2 (S.D.N.Y. Jan. 2002)).

Inasmuch as a promise by one party to a contraghdemnify the other for
attorney’'s fees incurred in litigation between thésncontrary to the well-
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understood rule that parties are responsible feir thwn attorney’s fees [courts]
should not infer a party’'s intention to waive thenbfit of the rule unless the
intention to do so is unmistakably clear from thaguage of the promise. The
promise should not be found “unless it can be tjaarplied from the language
and purpose of the entire agreement and the sutigifiacts and circumstances.
Where a general indemnification provision does weaplicitly provide for
indemnification for suitsetween the parties to the contract, a claim for such
indemnification must fail. In addition, in contexin which contracting parties
could have anticipated that they would be subjethitd-party claims, courts apply
a presumption against concluding that indemnifoxatlauses cover litigation costs
incurred in the court of resolving non-third-pactgims.

Abakan, 943 F. Supp. 2d at 415 (internal citations anoltgions omitted; emphasis in original).
In Refco, after carefully consideringdooper and its progeny, this Court identified the
“principles of construction” that apply to agreernselike the IMAS:

1. The presumption is that the agreement does not ati@ney fees in an action
with the parties.

* % %

2. A provision containing only broad language thatgoet unequivocally indicate
that the parties intended to indemnify attorneyesesf in lawsuits between
themselves will ordinarily not support a claim fiodemnity in suits between the
parties.

* % %

3. Onthe other hand, if it is apparent that no tpiadty claims were contemplated
by the parties, then the agreement should be agtsto provide indemnity for
claims between the parties—otherwise the agreemeuld be superfluous.

* % %

4. But legal expenses for a suit between the contrggtarties are not indemnified

where future third-party claims were possible attime of the contract.
* % %

5. Indemnification provisions that specifically digginsh third-party claims from

interparty claims indicate an intent to cover claibetween the parties ....

Refco, 890 F. Supp. 2d at 343-44 (collecting cases)plipg those principles to the IMAs, there
can be no good faith argument that the Beechwoddridants are entitled to indemnification for
the costs of defending against SHIP’s claims.

First, by law, the IMAs must be presumedt to cover the Beechwood Defendants’

expenses in defending claims brought by SHIP. Thmasumption can only be overcome by

11
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language that clearly and unequivocally manife$ti$PS intent to extend the indemnification
obligation to legal expenses incurred by the Beedd\Defendants in a suit brought against them
by SHIP. No such language exists within the IMAgere, as irRefco, the indemnify clause in
the IMASs contains only broad language that doeslnes even mention, much less “unequivocally
indicate,” an intent to indemnify legal fees fotanparty claims. Because there is no language
that either expressly requires or unequivocallyicatks that SHIP promised to indemnify the
Beechwood Defendants for expenses incurred if 3tdiPto sue them, no such obligation can be
inferred. 1d. at 343, 349. Further, even “if the indemnity psion . . . is subject to a reasonable
interpretation one way or another, the agreemerst iin@ construed not to indemnify [a party’s]
legal expenses in defending against [the othey’shdlaims.” 1d. at 343.

Second, the language of Paragraph 18(c) actually dematestrthe clear intent that no
indemnity obligation attaches to a suit by SHIR;hese the indemnity obligation extends only to
conduct “that is not in material violation of [tH#A] and does not constitute fraud, gross
negligence or willful misconduct.” Putting asidet@athat constitute fraud, gross negligence or
willful misconduct, what acts would SHIP be entitk® bring against the Beechwood Defendants
relating to the performance of the IMAsher than a material breach of the IMA? Indeed,
Paragraph 18(a) of the IMAs expressly states tatBeechwood Defendants are not liable to
SHIP, except for fraud, gross negligence, willfusoconduct or breach of the IMAs. The only
rational reading of Paragraph 18(c) is that it oguires SHIP to indemnify the Beechwood
Defendants for claims arising out of thgioper performance of the IMAs, a claim that cooldy
be asserted by third-parties.

Third, even if some other rational reading were assuthedanguage of Paragraph 18(c)

clearly demonstrates that at the time the IMAs wetecuted, third-party claims stemming from

12
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the Beechwood Defendants’ performance under eackeamnt were possible. This mere
“possibility of third party claims” compels the finding thaétimdemnity provision does not cover
attorneys’ fees in an action between the contrgcparties. Refco, 890 F. Supp. 2d at 346

(emphasis in original).

[L]legal expenses for a suit between the contragbagies are not indemnified

where future third-party claims were possible attime of the contractSee, e.g.,

Bridgestone/Firestone, Inc.. 98 F.3d at 21 (where indemnification clause i no

“‘unmistakably clear” that it covers counsel feedbirach-of-contract action and

“may easily read as limited to third-party actionfes not indemnified). The

guestion is not whether third party claims are lyidgikely or meritorious, but

whether there is a “potential” for such claintSoshawk Dedicated Ltd. v. Bank of

New York, 2010 WL 1029547, at *10 (S.D.N.Y. March 15, 20{()]he potential

for third-party claims means that the contractndemnification provisions cannot

definitively by read to refer to non-third-partyaghs, and thus the parties’ intent

to indemnify such claims is not unmistakably cl®ar
Id. at 344.

Paragraph 18(c) clearly contemplates the podsitli third-party claims, because the
kinds of “liabilities and losses” subject to indeffration include “fines, penalties, and
settlements.” SHIP 56.1 Resp. { 14. Those kihdtssses and liabilities certainly would include
claims or investigations by third-parties. Becatid®re was at the time of contracting the
potential for third party claims arising from [] f@mance” under the IMAs, theHboper
Association presumption that the indemnity provision does cmter attorney fees in an action
between the contracting parties” is trigger&dfco, 890 F. Supp. 2d at 346.

Finally, where an indemnity provision is “subject to as@@able interpretation one way or
another,” New York law requires the agreement ‘twastrued to exclude recovery of attorney fees
in suits between contracting partiesd. at 349;e.g., U.S Fidelity and Guar. Co., 369 F.3d at 74;
PPI Enters. (U.S), Inc., 2006 WL 3370698, at *1. Thus, even if Defend&otsld offer a plausible

interpretation of the indemnity provision—which yhelo not—courts still adhere to the
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presumption that parties must bear their own legpenses.Refco, 890 F. Supp. 2d at 349, 355.
New York law firmly establishes that a “court shoulot infer a party’s intention [to indemnify
parties to the agreement] unless the intentiorotealis unmistakably clear from the language of
the promise.”Hooper, 74 N.Y.2d at 492e.g., Oscar Gruss & Son, Inc. v. Hollander, 337 F.3d
186, 200 (2d Cir. 2003Bridgestone/Firestone, Inc, 98 F.3d at 20-21. Such an intention is not
unmistakably clear.

For all of these reasons, the law compels the lasions that SHIP is not obligated to
indemnify the Beechwood Defendants for any expemsesred in any suit against them by SHIP;
that they therefore have no right of advancemeninfSHIP; and that their motion for partial
summary judgment must be denied. In attempt tadathat result, the Beechwood Defendants
argue that the mere inclusion of the worttsthe fullest extent permitted by ldvat the outset of
Paragraph 18(c) magically transforms the indemfatyguage and demonstrates the parties’
unmistakable mutual intent to impose inter-partgeimnification on SHIP. They rest that
argument orGramercy Advisors, LLC v. Coe, an unpublished decision that has never been cited
by any court for its analysis and applicationHmoper. See No. 13-CV-9069 (VEC), 2015 WL
13780603 (S.D.N.Y. Apr. 17, 2015).

Gramercy recognized the “unmistakably cleaiooper requirement, and notes that
“neither theHooper holding nor anything in the [laws of New Yongjohibits such [inter-party]
indemnification, and courts applying New York laavie awarded such indemnificationld. at
*2 (quotingHappy Kids, 2002 WL 72937, at *3)Gramercy then asserts that anticipation of “the
possibility of third party claims is not disposgivof whether the parties also intended for the

indemnification provisions” to apply to interpahaims. Id. at *2. For that statemer®ramercy

14



Case 1:18-cv-06658-JSR Document 221 Filed 04/10/19 Page 20 of 31

cites only itself inGramercy Advisors, LLC v. Coe, wherein it quoted frorivlid-Hudson Catskill
Rural Migrant Ministry, Inc. v. Fine Host Corp.

When one actually reads the opinionNhd-Hudson, however, it did not turn on the
significance of the possibility of third-party atas. 418 F.3d 168, 178-79 (2d Cir. 2005) Rather,
it involved the differences in the language of tmdemnification clauses contained in the
agreement at issue there. The original indemmnibyipion had, by addendum, been modified to
require the defendant to indemnify the plaintifbddly and without limitation for “actions of any
kind or nature arising, growing out of, or othemvisonnected with any activity under this
Agreement.” When compared to the original, narmowwdemnity provision, the broader, revised
provision in the agreement “indicated ‘unmistakabiyooper, 74 N.Y.2d at 492, that the parties
intended for it to apply to ‘actions of any kindmature,’” including actions between the parties.”
Mid-Hudson, 418 F.3d at 178-79.

Citing (but not applying) thelooper analysisGramercy found that the agreement in that
case “unambiguously” required one party to the egpent (Gramercy) to indemnify the other
(Coe), merely because it broadly applied to alinctaasserted against Gramercy, except claims
for willful misconduct. In that regard, th&ramercy court referenced, and the Beechwood
Defendants seize upon in isolation, the phrasetti® fullest extent permitted by law” in
introducing the indemnity clause. That conclusihich has never been relied upon or cited by
another court, was wrong, for several reasons.

First, Mid-Hudson found that the contrasting scope of the partiegjimal and then
expansively modified indemnity clauses demonstrétedntent that the broader clause apply to
claims by one party against the other. No suctuonstance existed @Bramercy and no such

analysis was madeGramercy simply concluded that broad indemnification equabester-party

15



Case 1:18-cv-06658-JSR Document 221 Filed 04/10/19 Page 21 of 31

indemnification. That, however, is not the holdmigHooper or any other court. Nor can it be.
Hooper is grounded in “the general rule, [that] attorsefees are incidents of litigation and a
prevailing party may not collect them from the losaless an award is authorized by agreement
between the parties, statute or court rulddoper, 74 N.Y.2d at 491. Because attorneys’ fees are
not otherwise recoverable, it must be “unmistakaiddar” that the parties intended to override
this general ruleld. at 492;see also Refco, 890 F. Supp. 2d at 340. That intent may be faand
the distinctions in scope between indemnificatitauses in an agreement. Indeed, this Court
recognized that iRefco. 890 F. Supp. 2d at 344-47

In the present case, the “competing clauses” aizalyorksagainst the Beechwood
Defendants. Unlike ifMid-Hudson, the two clauses in the IMAs are harmonious. Under
Paragraph 18(c), SHIP must indemnify the Beechwide@ndants with respect to claims asserted
against them for conduct that dasst amount to a material violation of the IMA, fraughoss
negligence, or willful misconduct.€., claims arising out of theiproper performance of their
obligations). Inthat same paragraph, the Beeclvi@efendants are required to indemnify SHIP
with respect to claims against SHIP arising fromdect of the Beechwood Defendants tthaes
amount to a material violation of the IMA, fraudogs negligence, or willful misconduate(,
claims arising out of theimproper performance of their obligations). As such, urttierclauses,
SHIP only bears the obligation for claims that erisom the Beechwood Defendanfsoper
performance. That reality makes unmistakable thentnthat the Beechwood Defendants’
expansive reading is wrong. How could SHIP asdarims against the Beechwood Defendants
for their proper performance? Unmistakably, the intent is no indigyrfor Beechwood for inter-
party claims. The Beechwood Defendants’ readitigus unreasonable and, as such, (even putting

aside the presumption against indemnity) must feeted. Eli Lilly Do Brasil, Ltda. v. Federal
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Express Corp., 502 F.3d 78, 82 (2d Cir. 2007) (citiRRgstatement (Second) of Contracts 8§ 203(a)
(“[Aln interpretation which gives a reasonable, falvand effective meaning to all the terms is
preferred to an interpretation which leaves a paréasonable, unlawful, or of no effect.”)).
Second, New York courts have repeatedly recognized thaptirase “to the fullest extent
permitted by law” is, in fact, amiting clause, rather than one that broadens indemnditatee,
e.g., Brooks v. Judlau Contracting, Inc., 11 N.Y.3d 204, 209-10 (2008) (holding “the phrése
the fullest extent permitted by laviimits rather than expands a promisor’s indemnification
obligation”) (emphasis addedYjadeira v. Affordable Hous. Found., Inc., 315 F. Supp. 2d 504,
508 (S.D.N.Y. 2004) (concluding the phrase “to fhdest extent permitted by law” in the
indemnification provision “contains languadieniting liability” to that permitted under the
applicable NY statute) (emphasis add@&ltton v. Charles Pankow Builders, Ltd., 745 N.Y.S.2d
520, 521 (1st Dep’t) (holding “to the fullest extgrermitted by law” in the agreement “calls for
partial, not full, indemnification” because suchdaage islimiting the subcontractor’s obligation
to that permitted by law ”). Thus, the phrasettie fullest extent permitted by law” is interpreted
to save indemnification provisions that would otherwisevmad for indemnifying a party for its
own negligence in violation of public policyMurphy v. Columbia Univ., 773 N.Y.S.2d 10, 13-14
(1st Dep’t 2004) (“The indemnification agreementvween defendants and third-party defendant
did not violate [New York law], in that the obligah was ‘to the fullest extent permitted by
applicable law,” and should be read to give thevision effect, rather than in a manner that would
render it void.”) (internal citations omittedrooks, 11 N.Y.3d at 210Madeira, 315 F. Supp. 2d
at 508;Dutton, 745 N.Y.S.2d at 52Q;esisz v. Salvation Army, 837 N.Y.S.2d 238, 240 (2d Dep't

2007);Balladares v. Southgate Owners Corp., 835 N.Y.S.2d 693, 697-98 (2d Dep’'t 2007).
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Thus, where each of the IMAs statd:o“the maximum extent permitted by applicable
law, each Indemnified Party shall be fully protectad amdemnified by the Client, out of the assets
of the Account, against all liabilities and lossékis phrase is included to ensure the provisgon i
not rendered void against public policy. Under Néwvk law, parties cannot limit liability where,
“in contravention of acceptable notions of moralitige misconduct for which it would grant
immunity smacks of intentional wrongdoingKalisch-Jarcho, Inc. v. City of New York, 58
N.Y.2d 377, 384-85 (1983). In other words, “[aktelpatory agreement, no matter how flat and
unqualified its terms, will not exonerate a pamgnh liability under all circumstances. Under
announced public policy, it will not apply to exetigm of willful or grossly negligent
acts.” Baidu, Inc. v. Register.com, Inc., 760 F. Supp. 2d 312, 318 (S.D.N.Y. 2010) (agregme
stated “liability is limited to the maximum extep¢rmitted by law”);see also Soja v. Keystone
Trozze, LLC, 964 N.Y.S.2d 731, 732 (3d Dep't) (parties agréedhe fullest extent permitted by
law, to limit the liability of [defendant] . . . tfplaintiffs] . . . for any and all claims”)My Play
City, Inc. v. Conduit Ltd., 589 F. App’x 559, 562 (2d Cir. 2014) (agreemémiteéd defendant’s
liability “to the fullest extent possible under dippble law”). Therefore, the phrase “to the
maximum extent permitted by applicable law” is n@s—the Beechwood Parties claim—an
indication that the parties unmistakably intendaeér-party indemnification. Instead, the phrase
is used to save broad limitations of liability taguld otherwise violate applicable New York law.

Third and finally, the Gramercy analysis fails, because it conflates an insurenty do
defend its insured in an insurance policy withitttdemnification obligations between parties to a
commercial contract. Notably, tlé&amercy Court apparently accepted and relied on — without
discussion — the parties’ citations to insurans@san which a liability insurer had a duty to dahefe

its insured. See Gramercy Advisors, 2015 WL 13780603, at *2. However, an insuresydo
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defend its insured in a policy is not analogoua twmmercial contract’s indemnity provision. As
an initial matter, liability insurance policies $uas those referred to Bramercy contain specific
language broadly giving an insurer a “duty to ddferts insured from all claims whether
fraudulent or real.Dresser-Rand Co. v. Ingersoll Rand Co., No. 14 Civ. 7222(KPF), 2015 WL
4254033, at *6 (S.D.N.Y. July 14, 2015) (“[I]t isal¥ settled that an insurance company’s duty to
defend is broader than its duty to indemnify. lkdiethe dutyto defend is ‘exceedingly broad’
and an insurer will be called upon to provide seds€é whenever the allegations of the complaint
‘suggest . . . a reasonable possibility of coverdggiting Auto. Ins. Co. of Hartford v. Cook, 7
N.Y.3d 131, 137 (2006)). No such language is piebere. Further, in the insurance context,
“where a contract of insurance includes the dutydfend or to pay for the defense of its insured,
that duty is a ‘heavy’ one. This duty is independaithe ultimate success of the suit against the
insured.” In re Worldcom, Inc. Sec. Litig, 354 F. Supp. 2d 455, 464 (S.D.N.Y. 2005) (interna
citations omitted).

In stark contrast with that broad duty to defemdnsurance policies, “New York law on
construing indemnity agreements is essentiallyiledst claims that the agreement covers attorney
fees in a suit between the contracting partidefco, 890 F. Supp. 2d at 340 (Rakoff, J.). As this
very Court has recognized, under the “American RUtorney’s fees are incidents of litigation
and a prevailing party may not collect them frore tbser unless an award is authorized by
agreement between the parties, statute or coert rid. (quotingHooper, 74 N.Y.2d at 491).

In Dresser-Rand Co., the court addressed this exact issue. Thereaihe addressed the
guestion of whether the “exceedingly broad” dutyledend exists outside the insurance context.
The court stated that:

This question is hardly novel; indeed, contractuafidemnified
parties frequently invite courts in New York to iorp a similarly
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expansive duty to defend into agreement outsideirtbarance
context. Courts have, with few exceptions, dedlities invitation.

Dresser-Rand Co. v. Ingersoll Rand Co., 2015 WL 4254033 at *6. (collecting cases). Thart
concluded that, under New York law, “the ‘duty &fehd’ is presumed only in insurance policies;
the common law imposes no such duty on contragtdaimnitors more generally.l'd. at *7.

Similarly, to the extent there is ambiguity iniasurance policy, “such ambiguity is read
against the insurer.”In re WorldCom, Inc., 354 F. Supp. 2d at 464. Here, however, if the
indemnity provision is “subject to a reasonableiptetation one way or another, the agreement
must be construedlot to indemnify against [a party’s] legal expenses Refco, 890 F. Supp. 2d
at 343. Accordingly, the Beechwood Defendants’ @ndmercy’s reliance on insurance cases
involving an insurer’s duty to defend its insurednisplaced.

There is simply no basis on which the IMAs canréad to evidence an “unmistakable
intent” by SHIP to indemnify the Beechwood Defertdaior the fees they incur in defending a
claim brought against them by SHIP. Both the lawd ¢he language of the IMAs compel the
opposite conclusion.

[l. SHIP’s Claims Are Not Indemnifiable Claims and AreNot Included in the
Advancement Obligation

Even if the IMAs provided for inter-party indemigétion by SHIP —which they do not—
the indemnification obligation applies only to litly and losses arising from conduct (i)
undertaken in their role as Advisors under the IMPat (ii) “is not in material violation of the
IMA and does not constitute fraud, gross negligesrceillful misconduct.” SHIP 56.1 Resp.
14. “The Client shall, out of the assets of thecdunt, advance expenses, including legal fees,
for which any Indemnified Partyould be entitled by this Agreement to be indemeudfi 1d.
(emphasis added). Thus, the Beechwood Defendemtsndy entitled to indemnification (and by

extension, advancement of legal fees and expenkdhge claims for which they demand
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indemnification and advancement of expenses invobreuct that is not a material violation of
the IMAs and is “does not constitute fraud, grosgligence, or willful misconduct.’d.

SHIP has only brought claims for material breaabiethe IMAs and duties owed under
the IMAs and for fraud, gross negligence, and wilthisconduct. The Beechwood Defendants
ignore this limitation, asserting that the “dutydadvance” is “broad” and “liberally construed.”
ECF No. 192, Defs.’ Mot. for Partial Summ. J® 8The cases cited by the Beechwood Defendants
are inapposite, however, because they do not relgr@guage comparable to the IMAs or do not
apply the New York standardSee, e.g., Ficus Invs, Inc. v. Private Capital Mgmt., LLC, 872
N.Y.S.2d 93 (1st Dep’t 2009) (applying Florida lawyu, 2018 WL 1989591, at *5 (Rakoff, J.)
(involving advancement to a former officer underparate bylaws where agreement contained no
carve-out for indemnifying certain conduct). Ev@namercy recognizes that an inter-party
indemnity obligation does not apply if the othertpa lawsuit “falls into a category of lawsuit
that was excluded” from indemnit{. Gramercy Advisors, LLC v. Coe, 2015 WL 13780603, at

*4,

° In addition to the utter lack of any language iidggg a duty to defend, the Beechwood
Defendants also make no showing whatsoever as ydhely have a legitimate “emergency” that
must be remedied by advancement. Appropriatelydday, we can all now see for real that the
Beechwood Defendants are a black hole into whiei sleek to bewitch us to throw further money.
They have, however, extensive insurance limits ¢taanhot yet reasonably have been exhausted.

10 Gramercy goes on to analyze that issue under the wronglatdnby treating the indemnifying
party like an insurer with a duty to defend policidlowever, it is settled law in New York that
even in cases where there is duty to defend woy@imgn-insurer’s duty to defend is no broader
than its duty to indemnity See Cuomo v. 53rd & 2nd Assoc., LLC, 975 N.Y.S.2d 53 (1st Dep't
2013) (“Plaza’s motion for an order requiring Sémgedefend it must be denied as premature, since
Sage is a non-insurer, and its duty to defendtidramder than its duty to indemnify. JPMorgan
Chase Bank, N.A. v. Luxor Capital, LLC, 957 N.Y.S.2d 45 (1st Dep’t 2012) (“CIC’s dutydefend

is not broader than its duty to indemnifyfyner City Redevelopment Corp. v. Thyssenkrupp El.
Corp., 913 N.Y.S.2d 29 (1st Dep’'t 2010) (“As defendahty3senkrupp is not an insurer, its duty
to defend its contractual indemnitee is no broken its duty to indemnify.”).
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Because SHIP’s claims do not fit within the scopademnified claims and, thus, are not
subject to advancement, the Beechwood Defendaaitasfor indemnification and advancement
fail as a matter of law and their motion for sumynaidgment must be denied. To do otherwise
would be to ignore the plain language of the IMA®l aead the limiting language out of the
contracts.

I1. Even Assuming the Beechwood Defendants Were Entitléo Indemnification,
Summary Judgment is Not Appropriate

A. The Beechwood Defendants Have Not Established Raable Attorneys’ Fees

Even if the Beechwood Defendants were entitledcadwancement of legal fees and
expenses, disputes of fact remain as to the reboess and amount of fees incurred. The IMAs
limit indemnification to “legal fees and expengesasonably incurredin connection with any
pending or threatened litigation or proceeding.HIB 56.1 Resp. 14 (emphasis added). The
Beechwood Defendants have made no attempt to grandaccounting of their legal fees and
expenses aside from attaching correspondence WiR’S counsel, which include only total
amounts of legal fees and expenses allegedly iadurDefs.” 56.1 Stmt. [ 24-28. Moreover,
even the Beechwood Defendants are unclear as totddleamount of fees owed. For example, on
February 22, 2019, counsel for Defendant Naraigimaily claimed $129,400.50 in incurred
expensesld. 11 26. Then, counsel for Defendant Narain folldwp on March 19, 2019, asserting
the first amount was now “incorrect . . . due toadculation error” and the actual amount was
$274,198.851d.  27. Defendants have provided no detailed empitaim as to the amount of fees
incurred and SHIP has no way of determining theaeableness of these fees. Thus, SHIP should
be permitted to review the fees and costs incunketthe Beechwood DefendantSee Ryu, 2018
WL 1989591, at *12 (Rakoff, J.) (requiring a deteration of “what fees have been incurred thus

far and establish[ing] a summary procedure foratheancement of fees going forward”).
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B. Legal Fees and Expenses Must Be Apportioned

If it were determined that the Beechwood Defenslame entitled to indemnification of
legal fees and expenses, the amount must be limmgdto those claims that do not allege a
material violation of the IMAs or are not premisew acts that “[do] not constitute fraud, gross
negligence or willful misconduct.” SHIP 56.1 Re§l4. In addition, SHIP’s allegations relating
to the Agera transaction are not limited to thed@eod Defendants’ conduct under the IMAs.
Therefore, the Beechwood Defendants cannot bdeshttt indemnification in connection with
defending against SHIP’s allegations regarding Algera transaction. Where “considerable
overlap of issues and legal work” exists in defagdndemnifiable and non-indemnifiable claims,
courts apportion the attorneys’ fees, permittingaamtement only for those causes of action
subject to indemnification.See Happy Kids, 2002 WL 72937, at *4-5 (requiring defendant’s
counsel to establish separate billing matters fmemwn legal fees between fraud and breach of
fiduciary duty where breached of fiduciary duty vimdemnifiable, but fraud was not). Therefore,
the Beechwood Defendants—if they were entitled ttwvaacement—must apportion their
attorneys’ fees as determined by the Court.

C. No Practicable Method of Advancement Exists

The language of the IMAs explicitly limits the farof payment for indemnifying the
Beechwood Defendants. The IMAs provide that inddéioation is to be paiddut of the assets
of the Account” SHIP 56.1 Resp. { 14 (emphasis added). Thetsae$the accounts, however,
are illiquid investments that cannot be convertedcash to cover advancement. Thus, no
practicable payment methoide(, cash) for advancement exists. In addition,BB&. and BRE
Accounts were consolidated with the SHIP BAM AccbunOctober of 2016, meaning those

Accounts no longer exist. As the Court is well-asyahis litigation stems from Beechwood’s
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mismanagement and misconduct in relation to SHé#%ets. Now, ironically, the Beechwood
Defendants are demanding payment of over $1.5anilind counting out of the very assets in
which the Beechwood Defendants placed SHIP’s fukdswing full well the valuations were
inflated or outright false. Therefore, becausenmahod of payment other than “the assets of the
Account” is contemplated under the IMAs, satisfaictof payment is impossible.

D. Any “Undertaking” to Repay Advanced Legal Fees aBapenses Would Result
in the Beechwood Defendants’ Likely Inability to Ray

Even if the Beechwood Defendants had a rightdernmnification and a corollary right to
advancement (which they do not), the Court shoeldydany award of advanced legal fees and
expenses because any unsecured “undertaking” &y vepuld be a sham. Itis virtually impossible
that the Beechwood Defendants would be able toyrag@anced legal costs since Beechwood Re
is in Official Liquidation and the Beechwood Defamds are entrenched in related litigation before
this Court. If the Beechwood Defendants were unablrepay advanced legal fees, SHIP would
be effectively indemnifying the Beechwood Defendamfbr their own misconduct, which
contradicts not only the language of the indematfan provision but New York public policy.
Austro v. Niagara Mohawk Power Corp., 66 N.Y.2d 674, 676 (1985) (“Indemnification
agreements are unenforceable as violative of pyigliccy . . . to the extent that they purport to
indemnify a party for damages flowing from the mtienal causation of injury.”).

E. Defendants Waived Any Right to Advancement

Under New York law, waiver is “the voluntary andeantional abandonment of a known
right.” Kroshnyi v. United States Pack Courier Servs, Inc., 771 F.3d 93, 111 (2d Cir. 2014)
(internal quotations and citations omitted). Arpliad waiver exists “where a party exhibits such
conduct or failure to act as to evince an intenttaelaim the purported advantagdd. (internal

quotations and citations omitted). SHIP filed@smplaint in this action on July 24, 2018, and
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despite itemizing all of the tasks that their calrisave undertaken over the course of the past
eight months in their Motion, the Beechwood Defeniddahought so little of their contrived right
to advancement that they did not seek advancenfeletgal costs until six months into this
litigation on January 23, 2019. In that interinripd, SHIP has conducted the litigation, made
strategic decisions, and incurred substantial cgist®ut any hint that the Beechwood Defendants
believed they were entitled to advancement or indéoation. All that has changed in the
Beechwood Defendants’ level of anxiety because Hrey it seems, running out of insurance
proceeds, but the existence of insurance wouldpretiude a claim for indemnification. The
tardiness of the Beechwood Defendants’ asserti@right to indemnity and advancement speaks
volumes as to their belief in their own arguméerhe tardiness also constitutes a waiver, impliedly
or otherwise, of any such right to advancement.

CONCLUSION

For all these reasons, SHIP respectfully requss this Court deny the Beechwood

Defendants’ motion for partial summary judgment.
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