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Melanie L. Cyganowski, the duly appointed Receiver (the “Receiver”) of Platinum Credit
Management, L.P., Platinum Partners Credit Opportunities Master Fund LP (“PPCQO”), Platinum
Partners Credit Opportunities Fund (TE) LLC, Platinum Partners Credit Opportunities Fund
LLC, Platinum Partners Credit Opportunities Fund (BL) LLC, Platinum Liquid Opportunity
Management (NY) LLC, Platinum Partners Liquid Opportunity Fund (USA) L.P., Platinum
Partners Liquid Opportunity Master Fund L.P., Platinum Partners Credit Opportunities Fund
International Ltd and Platinum Partners Credit Opportunities Fund International (A) Ltd
(collectively, the “Receivership Entities” or “Platinum”), through her counsel, Otterbourg P.C.,
respectfully submits this memorandum in: (i) opposition to the Motion for an Order Granting the
Final Application of Schafer and Weiner, PLLC (“S&W”’) for Allowance of Compensation and
Reimbursement of Expenses Incurred from December 19, 2016 through June 13, 2017, Dkt. No.
326 (the “Application™); and (ii) Support of the Receiver’s Cross-Motion for Disgorgement of
Legal Fees Previously Paid to S&W. In opposition to the Application, and in support of her
Cross-Motion, the Receiver states as follows:

PRELIMINARY STATEMENT

S&W was never retained by the Receiver, and moreover, acted to the detriment of, rather
than for the benefit of, this receivership. As a result, S&W is not entitled to the nearly $500,000
in legal fees and expenses it audaciously seeks in its Application, nor is it entitled to retain the
nearly $200,000 it arranged to have itself paid, ahead of, and to the detriment of, other creditors
and investors, at the onset of this receivership for pre-receivership work on behalf of Platinum.

At the heart of this dispute is a Purported Participation Agreement (defined below).
According to S&W, the intent of the Purported Participation Agreement was to provide funding
which at that point Platinum could not, to certain professionals who would protect Platinum’s

interest in the Arabella Loan (defined below) from potential foreclosure by other creditors by
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placing Arabella into bankruptcy. Left unexplained by S&W is: (i) why the professionals who
received all of the funding raised by the agreement (including S&W itself) needed that funding
when they already had the benefit of a guaranty and amended guaranty from Platinum,
purportedly providing the professionals with a first-out participation in Platinum’s loan to
Arabella; and (ii) why the same result could not have been achieved for substantially less
money? The cost to Platinum for the $500,000 which was immediately paid over in its entirety
to professionals (including $180,000 of S&W’s pre-receivership fees) was an extraordinary 45%
interest in what is now a $20,000,000 outstanding loan.

The reasons for this Court to deny the Application are many, but chief among them are
that:

(a) this Court never approved S&W'’s retention, as required by both Receivership
Orders;

(b) S&W’s first post-receivership action was to subvert the receivership process by
advising the Prior Receiver to enter into a non-ordinary course transaction without Court
approval. The sole purpose of that agreement was to pay professionals (including $180,000 in
pre-receivership fees to S&W), without Court scrutiny and without subjecting S&W to the same
claims adjudication process to which all other creditors will be subjected at the appropriate point
in this case;

(c) The ambiguous document drafted by S&W went well beyond its stated purpose.
Instead of frugally funding, in a “DIP-like fashion” the bare minimum so that Platinum’s
borrower’s professionals could protect the collateral from threatened foreclosure by another
party by seeking bankruptcy protection for Platinum’s borrower, the document instead gave
nearly two fifths of the fees to S&W, Platinum’s own lawyers. Clearly the borrower’s lawyers
could have, and should have, filed a basic bankruptcy petition for far less than the $500,000 cost
of the Purported Participation Agreement;

(d) S&W has conceded that the Purported Participation Agreement it drafted for the
Receiver was not as clear as it should have been and contains conflicting provisions. As a result,
the Receiver has faced costly litigation before the Arabella Bankruptcy Court; and

(e) to make matters worse, rather than supporting its former client in a contested
proceeding to determine the applicability of the Purported Participation Agreement that it
carelessly drafted on behalf of the Receivership in its opening days, S&W has aligned itself with
Platinum’s adversary, not only filing papers taking positions contrary to Platinum’s, but flying
from Michigan to Ft. Worth, Texas to appear and testify against Platinum in support of the very

2
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agreement for which it was paid $180,000. To add insult to injury, S&W now seeks nearly a half
a million dollars in legal fees and expenses, to compensate it, in part, for drafting the very
document that resulted in costly litigation for Platinum.

S&W’s outrageous conduct (including first class air travel which it seeks to bill to the
receivership) provides ample grounds for not only the denial of its Application for almost
$500,000 in additional compensation, but for entry of an order requiring S&W to disgorge the
$180,000 in legal fees and expenses it was paid after the onset of this receivership ahead of all
other creditors and investors.

For the reasons more fully set forth herein, S&W’s Application should be denied, and the

Receiver’s Cross-Motion for disgorgement should be granted.

BACKGROUND

A. Pre-Receivership Events

1. The Arabella Loan

The services that are the subject of the Application relate to a $16 million loan from
PPCO to Arabella Exploration, Inc. (“AET”’), a company involved, through its subsidiaries, in oil
and gas operations in Texas, advanced in September 2014 in connection with a $45 million credit
facility (the “Arabella Loan” or “Loan”). (Declaration of Bart M. Schwartz in Support of His
Application for an Order Authorizing the Arabella Settlement Agreement (“Schwartz Decl.”),
Dkt. No. 128-1, 4/6; Declaration of Michael E. Baum in Support of the Receiver’s Application for
an Order Authorizing the Arabella Settlement Agreement (“Baum I Decl.”), Dkt. No. 128-2, 46)
The Loan was secured by all of AEI’s assets and guaranteed by AEI’s Texas subsidiaries,
Arabella Exploration, LLC (“AEX”) and Arabella Operating, LLC (“40” and, together with AEI
and AEX, “Arabella” or the “Arabella Entities”), which had pledged their assets to PPCO as
security. (Id.) AEI did not repay any of the sums advanced by PPCO, which declared the

Arabella Loan in default in mid-2015. (Baum I Decl. 7)
3
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2. PPCO’s Retention of S&W

In connection with the default and the bankruptcy filing of its affiliate, Arabella
Petroleum Company, LLC (“4APC”), PPCO retained S&W in August 2015. (Baum I Decl. 99 3,
12-14) S&W is an 1l-attorney bankruptcy boutique law firm located in Bloomfield Hills,
Michigan. (Declaration of Michael E. Baum in Support of Schafer & Weiner PLLC’s Fee
Application (“Baum II Decl.”), Dkt. No. 326-6, 9 1, 5, 6) The record does not reflect who at
PPCO found and came to select S&W as counsel, and for what reasons.

3. S&W’s Pre-Receivership Work

Although retained in August 2015, the bulk of S&W’s pre-receivership work appears to
have been performed during the February to June 2016 time period. In February 2016, the
Chapter 11 Trustee commenced an adversary proceeding against, among others, PPCO, AEL, AO
and AEX, claiming fraudulent conveyance. (Baum I Decl. §15) In the months that followed,
APC and other parties commenced additional proceedings in the APC bankruptcy proceeding
that S&W claims could have impacted PPCO’s collateral under the Loan. (/d. 4 17-31) In May
2016, PPCO placed AEI into liquidation proceedings in the Cayman Islands. (/d. §32-37) S&W
appears to have generated substantial bills for work performed during this time period.

4. The Professionals Guaranty

Having been informed in mid-2016 that PPCO was experiencing liquidity problems,
S&W prepared a Guaranty for PPCO’s execution “in order to reassure (and guaranty) that [S&W
and certain other] professionals who were providing services to the Arabella Entities would be
paid.” (Baum I Decl. 439) The Guaranty, executed July 1, 2016, provides that “[t]he
Professionals are willing to provide services to assist with the orderly liquidation (and/or
reorganization) as detailed above, but only if Platinum provides this Guarantee.” (Baum I Decl.

Ex. E) It then states: “For good and valuable consideration, and subject to the Recitals,

4
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Guarantor [Platinum Long Term Growth VIII, LLC (“PLTG,” the PPCO entity that advanced the
loan to AEI)] absolutely and unconditionally guarantees full and punctual payment and
satisfaction of the Professionals’ fees and expenses related to any work performed by the
Professionals in connection with the Secured Transaction and the Note Documents.” (/d.)

Less than two weeks later, for no additional stated consideration, S&W had PPCO
execute an Amendment to Guaranty, providing that “Guarantor is securing payment of the
Professional Fees under this Guaranty by providing for the benefit of the Professionals a first out
participation in Guarantor’s security interests under the Secured Transaction, which shall be
paid, and become immediately due and payable, if Guarantor either (a) forecloses on any of its
Collateral under the Note Documents, or (b) sells or otherwise assigns the Note and Note
Agreement.” (Baum I Decl. Ex. F)

S. The Founders Foreclosure Action

On December 2, 2016, Founders Oil and Gas Operating, LLC (“Founders”) commenced
a foreclosure action to foreclose on certain working interests owned by AEX in which PPCO
also had a lien as security for the Arabella Loan. (Baum I Decl. § 30) S&W advised that “[i]n
order to mount an effective defense against the Founders Litigation, action
needed to be taken immediately.” (Id. 9§ 43)

B. The Receivership and Receiver Order

On December 19, 2016, the United States Securities and Exchange Commission (the
“SEC”) commenced this action. Simultaneously with filing the action, the SEC sought and
obtained the appointment of Bart M. Schwartz (the “Prior Receiver’) as receiver of the
Receivership Entities pursuant to the terms of a Court order. (Dkt. No. 6. (the “First Receiver
Order”)).

As S&W now acknowledges, paragraph 49 of the First Receiver Order clearly provides:
5
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“Subject to the specific provisions of this Order, the Receiver is authorized to solicit persons and
entities (‘Retained Personnel’) to assist the Receiver in carrying out the duties and
responsibilities described in this Order. The Receiver shall not engage any Retained Personnel
without first obtaining an Order of the Court authorizing such engagement.” (Emphasis added.)
It further limits the Receiver’s authority to transfer, compromise or dispose of Receivership
Property, other than real estate, without Court order to transactions in “the ordinary course of
business.” (/d. 928)

C. The Purported Sale of the Loan Participation

Shortly after the Prior Receiver was appointed, he “was informed that if th[e] liens were
foreclosed [on by Founders], PPCO’s interest in the working interests created by the Arabella
Loan ... would have been substantially impaired.” (Schwartz Decl. 48) He was “advised that
there was an immediate need for a minimum of $500,000 to defend Arabella Entities and PPCO
against these claims.” (Id. q18) The advice originated from S&W. According to S&W’s
managing partner, Michael E. Baum (“Baum”), “[a]lthough the Receiver Order contained a stay
of litigation, I was concerned that arguing that the Founders Litigation was subject to that stay
would not have protected PPCO.” (Baum I Decl. § 44) Baum “advised the Receiver’s staff that
defending against the Founders Litigation and putting AEX into bankruptcy required an
immediate payment of $500,000 to pay a portion of the receivables owed to the Arabella
Professionals and various professionals working for Arabella Entities, and/or to provide retainers
for work going forward.” (I/d. 9 45) “Because [Baum] understood that PPCO did not have
sufficient cash to underwrite the actions [he] believed were urgently necessary to maintain the
Arabella Interests for the benefit of PPCO, Mr. Hoebeke [AEI’s CRO] and I approached multiple

potential parties concerning investing in the Arabella Loan. We found only one party, the
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Participating Purchaser, willing to take that risk.” (/d. 948) The party was Craig Bush (“Bush”),
an attorney and entrepreneur also from Bloomfield Hills, Michigan. (Baum I Decl. Ex. G)

Although framed as advancing PPCO’s interest, S&W had a substantial self-interest in
seeking a loan participant to fund the strategy it had recommended. The “first out participation”
that S&W had prepared in the Amendment to Guaranty, and relied on for payment of its
outstanding fees, was conditioned on PPCQO’s foreclosure on its Collateral under the Note
Documents or its sale or assignment of the Note and Note Agreement. Those conditions would
unlikely ever be satisfied in the event of Founders’ foreclosure. On the other hand, PPCO
assigning its Note while Founders’ foreclosure was delayed would purport to trigger S&W’s
“first out participation.” Baum recently admitted as much on the witness stand in AEX’s
bankruptcy proceeding in Texas, when he traveled from Michigan to support the transfer of the
Receiver’s proof of claim in the bankruptcy to the participant:

Q: So just so we’re clear. You need the participation agreement, Exhibit G, to be enforced in
some measure in order to get your first out under the guarantee, correct?

A. Well, of course. We needed somebody to spend $500,000.
(Transcript of proceedings in AEX’s bankruptcy' on May 10, 2018 (“4EX Tr.”), attached hereto
as Exhibit A, at p. 135.)

On December 28, 2016, PLTG and 30294, LLC (“30294), an entity controlled by Bush,
entered into a “Participation Agreement” (the “Purported Participation Agreement’), the
language of which was drafted and negotiated by S&W. The terms (as well as the
circumstances) of the Purported Participation Agreement were extraordinary. In return for
paying a total of $500,000 (the so-called “Purchase Price”), to be paid in S&W’s trust account

and “to “be used exclusively to fund professional fees,” upon any monies recovered on account

' In re Arabella Exploration, LLC, Case No. 17-40120-Rfn11, United States Bankruptcy Court for the Northern
District of Texas (Dallas).
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of the Arabella Loan, the balance of which, at the time, was in excess of $20 million, proceeds
first went to repay the $500,000 Purchase Price, then to pay all remaining outstanding fees of
professionals, then to interest on the “Purchase Price” at 10% per annum, and then, finally, all
remaining proceeds were split 45% to 30294 and the remaining 55% to Platinum.

Of the $500,000, $145,000 in total was paid as retainers for bankruptcy firms supposedly
needed to put AEX into bankruptcy; the remaining amount, $355,000, was paid to firms that
previously provided services to Arabella or PPCO and were purported beneficiaries of the
Amendment of Guaranty. Why professionals who had agreed to continue working on the
Arabella matter as consideration for a purported “first out participation” in the Amendment of
Guaranty required the sale of another participation to pay them cash for their fees has never been
explained. The recipient of the single largest payment was S&W, the drafter of the Participation
Agreement, which received $180,000 for outstanding pre-receivership bills. (Dkt. No. 326-4, at
p. 68 of 80)

S&W’s time records reflect approximately 30 hours of work between December 19 and
December 28, 2018 preparing the eight-page Purported Participation Agreement. (Dkt. No. 326-
3) Among the time devoted was a half hour spent by Baum reviewing the Receiver Order, which
made clear that his firm would require a Court order in order to be retained and, thus, paid by the
Prior Receiver and yet on December 28, obtained $180,000 of receivership funds in a priority
over every single investor and creditor of Platinum. (/d.)

S&W’S time records reflect no time communicating directly with the Prior Receiver,
including to advise him of S&W’s self-interest in the transaction. Rather, Baum has indicated
that, during this time, “his most senior contact at Platinum” was David Steinberg, a pre-
receivership portfolio manager at Platinum whose employment continued after the receivership.

(Id., at p. 5 of 80) The time entries of the Prior Receiver and his advisory firm, Guidepost
8
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Solutions, LLC, are corroborative. Only two entries referring to the Purported Participation
Agreement appear totaling 8/10 of an hour -- neither recorded until the date of the Purported
Participation Agreement, December 28, 2016, and neither recorded by the Prior Receiver. (Dkt.
No. 143-5, at pp. 61-62 of 202) Nor do any time entries relating to the Purported Participation
Agreement appear in the time records of the Prior Receiver’s counsel, Cooley LLP. (Dkt. No.
144-4)

Even with the devotion of approximately 30 hours to the preparation of the Purported
Participation Agreement, S&W admittedly prepared a document that, in critical respects, is
ambiguous. Indeed, while denominated a Participation Agreement, S&W now denies that the
instrument effectuated a sale of a loan participation. Rather, as discussed below, S&W now
contends in the AEX bankruptcy case that the instrument effectuated a direct assignment of the
Note, giving 30294 direct standing vis-a-vis the borrower. (AEX Tr. at pp. 125-26) On the
stand, Baum admitted he did not draft the agreement “clear enough” and that its provisions were
“inconsistent.” (Id.)

In recognition of the extraordinary nature of the Purported Participation Agreement, the
Prior Receiver indicated that he intended to seek Court approval of it. In a declaration submitted
to the Court on April 25, 2017 in support of the Prior Receiver’s application for approval of a
settlement in the AEX bankruptcy case (commenced after the creation and funding of the
Purported Participation Agreement), the Prior Receiver discussed the Purported Participation
Agreement but indicated that he planned to seek separate approval of it, stating: “I provide the
information about the Participation Agreement to give the Court the full context of the Arabella
Settlement Agreement. However, I am not currently seeking approval of anything other than the
Arabella Settlement Agreement. I expect that other Arabella related matters will be the subject of

separate applications to this Court.” (Schwartz Decl. 4 20) Baum, likewise, has acknowledged
9
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that, in the context of a receivership, he could not assert it was ordinary course for PPCO to have
entered into the Purported Participation Agreement. (AEX Tr. at 129).

D. The SEC’s Objection to, and the Prior Receiver’s Decision Not to Retain, S&W

On May 19, 2017, the SEC and Prior Receiver took the unusual step of jointly writing to
the Court to disclose certain disagreements between them over the direction of the receivership.
(Dkt. No. 142) One area of concern shared by both the SEC and the Prior Receiver, however,
related to S&W. In their joint correspondence, the SEC and Prior Receiver wrote:

The staff has also expressed concern, shared by the Receiver, regarding a
potentially conflicted transaction involving an attorney, who has not yet been
formally retained, in connection with the Receiver’s motion to approve the
settlement in the Arabella matter. As the Receiver and the attorney representing
the estate in the matter previously described in those motion papers, the attorney
introduced an investor to the Receiver who purchased a 45% interest in the
Receivership’s interest in the Arabella Loan for $500,000 pursuant to a
participation agreement entered into shortly after the Receiver was appointed,
which was used in part to pay pre-Receivership professional fees and apparently
as an escrow for future fees. (Dkt.# 128-1 at p.6; Dkt.#128-2 at pp. 11-15) The
Receiver believed that, had he not entered into this agreement, the Receivership
Estate could have lost all of the value of the Arabella Loan. (Dkt.#128-2 at 6-7)
After the participation agreement was consummated, it was discovered that the
collateral for the Arabella Loan potentially included certain “tag-along” rights that
the Receiver was not aware of at the time he entered into the agreement that
increased the potential value of the Arabella Loan substantially. (Dkt.#128-2 at
pp. 15-16) The staff and the Receiver believe that the circumstances surrounding
the participation agreement require further scrutiny.

While it since has disclaimed any knowledge of the tag-along rights that purportedly
were conveyed pro rata in the Purported Participation Agreement to 30294, S&W was intimately
involved with the Arabella Loan for the prior year and a half when it drafted and negotiated the
Purported Participation Agreement. Its knowledge and understanding of what it was intending
for the Prior Receiver to convey in the Purported Participation Agreement has not yet been

determined.

10
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Ultimately, the disagreements between the SEC and Prior Receiver did not abate, and the
Prior Receiver was replaced by the Receiver. As one of his last official acts, the Prior Receiver
filed an application to “retain and pay certain law firms that have provided discrete services to
Receivership Entities and portfolio companies owned by Receivership Entities (the ‘Limited
Scope Professionals’) nunc pro tunc to the date the Receiver was appointed (the ‘Appointment
Date’) or the date the Limited Scope Professional began to work for the Receiver.” (Dkt. No.
183) In light of the SEC’s and Prior Receiver’s shared concerns, the Prior Receiver decidedly
did not seek to retain S&W. As the Prior Receiver explained in separate correspondence with
the Court: “[O]nce the SEC staff told my counsel that there was no set of circumstances under
which the SEC would agree to that retention, I . . . told the attorney that I would not seek to
retain him.” (Dkt. No. 180) Not only did the Prior Receiver not retain S&W, but he obtained
from one of the other professionals (Dan Callahan of Kessler Collins) for whose benefit the
Guaranty, Amendment to Guaranty and Purported Participation Agreement were drafted the
concessions that “Kessler . . . was not involved in the arrangement or negotiations over the
Participation Agreement,” that Kessler would apply the $20,000 it received in proceeds of the
Participation Agreement to post-receivership time charges, and that “Kessler has also agreed to
not rely on the Guaranty or the Amendment to the Guaranty for any of its fees.” (Dkt. No. 183,
19 72-73)

E. The Appointment of the Receiver and the Receiver’s Non-retention of S&W

On July 6, 2017, the Court relieved the Prior Receiver and appointed the Receiver. (Dkt.
No. 216) The Second Amended Order Appointing Receiver (the “Second Receiver Order”)
contains the same provisions regarding Retained Personnel as the First Receiver Order: “Subject
to the specific provisions of this Order, the Receiver is authorized to solicit persons and entities

(‘Retained Personnel’) to assist the Receiver in carrying out the duties and responsibilities

11
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described in this Order. The Receiver shall not engage any Retained Personnel without first
obtaining an Order of the Court authorizing such engagement.” (Dkt. No.276 9 52)

In accordance with the Second Receiver Order, the Receiver filed an application to adopt,
in part, the Prior Receiver’s application to retain and pay certain limited scope professionals.
(Dkt. No. 283) The Receiver sought to retain a total of 19 firms and to pay them, for services
rendered and expenses and incurred following the commencement of the receivership, a total
$526,768.58. (Id.)

F. Recent Proceedings in the AEX Bankruptcy

AEX and AO each filed for chapter 11 bankruptcy protection in the United States
Bankruptcy Court for the Northern District of Texas, Case Nos. 17-40120 and 17-41479, on
January 8, 2017. On May 17, 2017, S&W, on behalf of PPCO, filed proofs of claim, each in an
amount of $20,061,589.04, in both of AEX’s (Claim No. 18 in AEX’s claims registry) and AO’s
bankruptcies (Claim No. 7 in AO’s claims registry) (together, the “Claims”). Notably, the
Claims that S&W filed do not recognize any right of 30294 to control, monetize or vote the
Claims.

On December 8, 2017, 30294 filed a Notice of Transfer of Claims Other than for Security
Pursuant to Bankruptcy Rule 3001(e) in each of AE’s and AQO’s bankruptcy cases (AEX Dkt.
No. 300 and AO Dkt. No. 20) (the “Claims Transfer Notice), in which 30294 claims to be a
direct “creditor and party in interest” in each bankruptcy case and purports to have received a
transfer of the Claims, or a portion of Platinum’s Claims, to itself. In each bankruptcy, 30294
seeks to have itself substituted entirely in PPCO’s place as controller of the Claims.

On December 29, 2017, the Receiver filed an Objection of Platinum Receiver to Notice
of Transfer of Claims Other than for Security Pursuant to Bankruptcy Rule 3001(e) (AEX Dkt.

No. 325) (the “Claims Transfer Objection”). In the Claims Transfer Objection, the Receiver
12
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argued against the propriety of the Claims Transfer Notice, advising the Bankruptcy Court,
among other things, that: (a) even assuming it is a participant in the Arabella Loan, 30294 is not
a creditor of AEX or AO and thus, is not entitled to hold a direct claim against either debtor; (b)
30294’s attempt to splinter a piece of PPCO’s claim against AEX and AO for itself constitutes a
violation of the restraints imposed by the First and Second Receive Order against actions against
Receivership Property; (c) the Receiver disputes the nature, validity and enforceability of the
Purported Participation Agreement upon which the Claims Transfer Notice is based; and (d) the
Receivership Court is the proper venue for adjudication of 30294’s claims.

On May 3, 2018, 30294 filed its Reply to Objection of Platinum Receiver to Notice of
Transfer of Claims Other than for Security Pursuant to Bankruptcy Rule 3001(e), Dkt. No. 368
(“30294°s Claims Transfer Reply”). Strikingly, the next day, S&W filed its own Response to
Objection to Notice of Transfer of Claims for Security Pursuant to Bankruptcy Rule 3001(e), in
which S&W, describing itself as “former counsel for Bart M. Schwartz” and a creditor of AEX,
accused the Receiver of making “misleading statements,” providing “false information” and
harboring an “apparent bias against any actions taken by the Initial Receiver.” S&W then
proceeded to undertake to correct “seven factual misrepresentations and misleading statements”
of the Receiver (while asserting that the very instruments it drafted supposedly for the benefit of
PPCO were “misnamed”), and to “concur[] with the Participant” that “the Participation
Agreement nevertheless clearly give the Participant the right, above the Receiver, to transfer the
Proof of Claim and substitute its name for that of the Receiver.” (AEX Dkt. No. 369)2

On May 10, 2018, the Bankruptcy heard legal argument and received testimony regarding

2 On the same day, S&W’s counsel wrote to this Court “seeking leave to file a fee application with regard to services
rendered and disbursements incurred by [S& W] in its representation of Platinum and Bart M. Schwartz, its initial
receiver.” (Dkt. No. 320) In a minute entry, the Court directed that “S&W may file its fee application,” but advised
all parties “that if this Court finds that any party has filed papers in bad faith, the Court will not hesitate to impose
sanctions, including but not limited to attorneys' fees, pursuant to Fed. R. Civ. P. 11.”
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the Claims Transfer Notice. Two S&W partners traveled from Michigan, Baum as a witness and
one of his partners as his counsel, to support 30294 and to oppose the party on whose supposed
behalf S&W drafted the Purported Participation Agreement. S&W’s conduct in opposing the
party on whose behalf it supposedly acted exposes its conflict of interest. S&W’s conduct
supports the notion that S&W prepared the Purported Participation Agreement to further its own
interests at the expense of PPCO’s.

The Bankruptcy Court heard from Bush, Baum and Chip Hoebeke (Arabella’s chief
restructuring officer). Among other concessions that Baum made that undermine its Application
during cross-examination were the following:

(a) There are numerous inconsistencies and ambiguities in the Purported Participation
Agreement. AEX Tr. 110-11; 121-122; 126.

(b) Baum could not say the Purported Participation Agreement was an ordinary
course transaction for the receivership. AEX Trans. 129.

(c) S&W needs the Purported Participation Agreement to be enforced for S&W to
obtain its first-out participation under the Guaranty. AEX Trans. 135.

The Arabella Bankruptcy Court reserved ruling on the Claims Transfer Notice, but as of
the date hereof, has informed the parties of its intention to issue a ruling during a conference on
June 7, 2018.

The Application — seeking fees of $459,729.25 and expenses of $29,197.96 -- addresses
none of these matters, all of which S&W is well aware are matters of concern to the SEC, the
Receiver and now to the Court.

ARGUMENT

THE APPLICATION SHOULD BE DENIED
AND THE CROSS-MOTION FOR DISGORGEMENT SHOULD BE GRANTED

A. S&W Was Never Retained in Accordance with, and Deliberated Obtained the
Payment of Fees in Violation of, the First Receiver Order

14
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S&W acknowledges that the Receiver’s authority to retain professionals, such as
attorneys, is circumscribed by having to obtain the approval of this Court. (Application, 5).
Yet S&W’s retention was never sought nor approved by this Court. To the contrary, both the
Prior Receiver and Receiver deliberately determined not to engage S&W. Thus, S&W was never
engaged in accordance with the First or Second Receiver Order, and is not now entitled to
payment of the fees requested in its Application. Rather, S&W — a firm experienced both in
bankruptcy and receivership cases — bore the risk of performing work without Court approved-
retention.

While the Prior Receiver sought, and this Receiver obtained, leave of this Court to retain
nineteen (19) other law firms, neither the Prior Receiver nor the Receiver ever sought or
obtained leave to retain S&W. That was not an oversight. Because of the serious concerns
surrounding the Purported Participation Agreement and S&W’s involvement with such
agreement (concerns first raised by, and never resolved to the satisfaction of, the SEC), the
Receiver (as well as the Prior Receiver) chose not to retain S&W.

S&W was aware of the limits of the Receiver’s authority under the First Receivership
Order when it agreed to work post-receivership for PPCO. Indeed, S&W’s time entries reflect
its managing partner’s, Baum’s, specific review of the First Receiver Order. S&W, with
experience in bankruptcy matters (see e.g., Application §7), cannot claim ignorance to the
possibility of acting on behalf of a debtor, or in this case receivership, and ultimately failing to
be retained, and thus paid, for work which pre-dates Court approval of its retention.

Approval of the Application would violate the Receivership Order and the Application
should be denied on that basis alone.

Beyond that, S&W’s implementation of a transaction in which it received $180,000 for a

pre-receivership claim to fees subverted the entire Receivership process with respect to the
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evaluation and repayment of pre-receivership claims. Although the Prior Receiver had provided
a claims form to creditors, the current Receiver has not yet proposed, much less obtained
approval for a claims adjudication process. Despite that, S&W — experienced in bankruptcy and
receivership cases — deliberately took advantage of the harried first days of the Receivership to
give itself a priority to payment of its pre-receivership fees, fees for which it had already
purported to obtain a guaranty and a first out participation from PPCO with respect to the
Arabella Loan.

Because S&W'’s receipt of its pre-receivership fees was not approved by this Court, in
accordance with a plan for repayment of pre-receivership obligations or otherwise, and because
S&W’s retention by the Receiver was in any event, never approved by this Court, its receipt of
these fees was improper and S&W should be ordered to disgorge the fees. Indeed, as recognized
by S&W, the First Receivership Order required Court approval of the Receiver’s retentions of
attorneys, and therefore, the payment of its fees (in the form of the pre-receivership fees it was
paid in connection with the Purported Participation Agreement) was in violation of the First
Receivers Order. A court has the inherent authority to enforce its own orders and this Court
should enforce the First Receivership Order by ordering disgorgement of the fees S&W obtained
in violation of that order. Hunt v. Enzo Biochem, Inc., 904 F. Supp.2d 337, 344 (S.D.N.Y. 2012).

B. S&W’s Advising the Prior Receiver in Connection with the Purported

Participation Agreement Gave Rise to a Conflict of Interest and, thus,
Militates Denial of the Application and Warrants Disgorgement

S&W violated Michigan Rules of Professional Responsibility 1.8(a) and (f) by drafting
the Purported Participation Agreement, counseling the Prior Receiver to execute it, and then
benefiting from the resulting transaction, all without advising the Prior Receiver of its conflict of
interest.

Under Michigan Model Rule 1.8(a):
16
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(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire
an ownership, possessory, security, or other pecuniary interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair and
reasonable to the client and are fully disclosed and transmitted in writing to the client in a

manner that can be reasonably understood by the client;

(2) the client is given a reasonable opportunity to seek the advice of independent
counsel in the transaction; and

(3) the client consents in writing thereto.

The existence of the Guaranty, Amended Guaranty, and the lengthy time gap between
entry into those agreements and the Purported Participation Agreement, demonstrates that it
violates MRPR 1.8(a) because the terms of the Purported Agreement were not fair and
reasonable, and the Prion Receiver did not have a reasonable opportunity to seek independent
legal counsel. That was especially essential given that the Purported Participation Agreement
has been used to give S&W rights under the Guaranty and Amendment of Guaranty. Indeed,
S&W appears not to have consulted the Prior Receiver directly at all regarding the risks of the
Purported Participation Agreement. S&W was concerned enough about payment of its fees that
it obtained the Guaranty and Amended Guaranty in July 2016, but then counseled the Prior
Receiver to execute the Purported Participation Agreement in a matter of days in late December
of 2016 over the holidays and the infancy of this receivership even though the agreement was
superfluous given that the fees of the professionals supposedly needed to protect the Arabella
collateral were already purportedly guaranteed and secured by the Guaranty and the Amended
Guaranty, with its first-out participation.

Moreover, even accepting as true S&W’s claim that the Purported Participation
Agreement was necessary to retain counsel to file the Arabella Bankruptcy to prevent foreclosure

by another party on the collateral supporting the Arabella Loan, inclusion of S&W’s pre-
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receivership fees was not a necessary component of that transaction - - if S&W could have
waited for payment as it claims, it should have done so, reducing the percentage of the Arabella
Loan sold in a firesale fashion by the Prior Receiver.

All that was required to protect Platinum’s collateral in the Arabella Loan was the filing
of a bankruptcy petition, which could have, at least initially, been accomplished for far less than
the $500,000 paid to both Arabella and Platinum’s professionals. Indeed, the payment to S&W
from the Purported Participation Agreement was for pre-receivership fees, not for future work in
connection with the Arabella Bankruptcy, and thus, could have, and should have waited. On this
basis, the Purported Participation Agreement was not fair or reasonable because it took
advantage of the nascent state of the Receivership, and forced the sale of a far larger piece of
Receivership Property than was necessary to achieve the stated objective of filing bankruptcy
papers for Arabella. At minimum, that could have been accomplished without payment of
$180,000 of S&W’s pre-receivership fees, which were already the subject of the Guaranty and
first-out participation.

S&W’s actions also violate Michigan Model Rule 1.8(f), which provides:

A lawyer shall not accept compensation for representing a client from one other
than the client unless:

(1) the client consents after consultation;

(2) there is no interference with the lawyer's independence of professional
judgment or with the client-lawyer relationship; and

(3) information relating to representation of a client is protected as required by
Rule 1.6.

While Platinum consented to the Participation Agreement by signing the contract, it is not
clear from the exhibits attached to Judge Rhodes’s Expert Opinion that they consented to the

conflict itself, in writing, or that they were given a reasonable opportunity to seek independent
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counsel in doing so. Notably, in this case, although payment was technically funneled through
Platinum, the transaction was, for all intents and purposes, a payment of S&W’s fees by a non-
client, in this case 30294. This clearly impacted S&W’s independence, because, as set forth in
detail below, when a contested matter arose over the Purported Participation Agreement between
the Receiver and 30294 before the Arabella Bankruptcy Court, S&W came to 30294’s defense,
not the Receiver’s.

Under Michigan law, a court generally will not enforce a fee agreement resulting from a
conflict of interest. Evans & Luptak, PLC v. Lizza, 251 Mich. App. 187, 196-197 (2002). Given
the clear violations of both Michigan Rule of Professional Responsibility 1.8(a) and (f)
evidenced by the Purported Participation Agreement, this Court should not grant the Application,
and should order the disgorgement of fees paid to S&W for pre-receivership work. The result
would be the same under New York law. Law Off. of Howard M. File, Esq., P.C. v Ostashko,
875 N.Y.S.2d 502, 644 (N.Y. App. Div. 2009) (“‘[C]ourts as a matter of public policy give
particular scrutiny to fee arrangements between attorneys and clients, casting the burden on
attorneys who have drafted the retainer agreements to show that the contracts are fair,
reasonable, and fully known and understood by their clients") (citations omitted); Jay Deitz &
Assoc. of Nassau County, Ltd. v Breslow & Walker, LLP, 59 N.Y.S.3d 443, 505 (N.Y. App. Div.
2017) (“Rule 1.7 (a) (2) of the Rules of Professional Conduct provides that ‘a lawyer shall not
represent a client if a reasonable lawyer would conclude that . . . there is a significant risk that
the lawyer's professional judgment on behalf of a client will be adversely affected by the lawyer's
own financial, business, property or other personal interests.” An attorney may not act as both an
attorney and a broker in the same transaction where the broker fee is contingent upon the
completion of a sale”) (citations omitted).

C. S&W’s Application Should Be Denied and Its Post-Receivership Receipt of
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Pre-Receivership Fees Should Be Denied Because Its Actions Have Harmed
the Receivership

One of the factors to consider in approving a fee application is the benefit of the work
performed by the applicant to the estate. As S&W concedes, “the amount of compensation to be
awarded court-appointed receivers and the professionals that assist them is within the court’s
discretion” and among other factors to be considered are the benefits conferred on the estate by
the professional’s service. Application at 443, citing FTC v. Consumer Health Benefits Ass’n
No. 10-cv-3551 (ILG), 2011 WL 5513182, at *1 (E.D.N.Y. 2011). Notably, S&W also
recognizes that one of the other factors for a receivership court to consider in weighing a
professional’s fee application is opposition or acquiescence by the SEC. Application at q 48
citing SEC v. Byers, 590 F.Supp.2d 637, 644 (S.D.N.Y. 2008). The SEC opposed the
Application.

Here, S&W’s service and actions did not benefit the estate, but on balance, were
detrimental to the estate, by practically giving away a significant asset of the estate (for its own
benefit and not that of the estate), which resulted in litigation and uncertainty regarding the
Receivership’s interest in the Arabella claims. As a result, the Application should be denied.

1. The Purported Participation Agreement Was Poorly Drafted and Resulted in
Litigation

In addition to conceding the ambiguities and inconsistencies of the document for which
he now seeks compensation, Baum also conceded that he did not know if the type of transaction
represented by the Purported Participation Agreement was within the ordinary course of a
receivership, let alone one in its opening days. Arabella Trans. 129.  The failure to properly
advise the Receiver in this regard is another shortcoming in S&W’s service to the Receiver that

warrants denial of the Application. Clearly, once the Prior Receiver had time to properly
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consider the transaction, he recognized the need to have it approved by this Court. See April 25,
2017 Letter (Dkt. 128).

As set forth above, the respective rights of the parties under the Purported Participation
Agreement is now the subject of a contested matter before the Arabella Bankruptcy Court,
notwithstanding the Receiver’s position that the issue is within the exclusive jurisdiction of this
Court as resolution of those issues require interpretations of the Receivership Order. In this
regard, the Receiver intends to file a declaratory judgment action in the short term seeking a
declaration that the Purported Participation Agreement is void ab initio because, among other
things, it required approval of this Court, and because, it gave rise to a conflict of interest
between S&W and its client, the Receiver.

2. S&W Has Advocated Against Platinum

To add insult to injury, rather than supporting its former client in a contested proceeding
to determine the applicability of the very inconsistent provisions of the document it foisted upon
the prior Receiver in the opening days of this Receivership, S&W has aligned itself with
Platinum’s adversary, not only filing papers taking positions contrary to Platinum’s, but flying
from Michigan to Ft. Worth, Texas to appear and testify against Platinum, from whom it now
seeks nearly a half a million dollars in legal fees, to compensate it, in part, for drafting a
document it concedes was not clear enough and has now given rise to multiple contested matters.

These facts give sufficient cause under both the Michigan Rules of Professional
Responsibility and the equitable powers of this Court to deny the Application.

3. The Purported Participation Agreement Required Court Approval

S&W further subverted the receivership process by advising the prior Receiver to execute
an agreement that was outside of the ordinary course of the receivership’s business solely to

provide for the payment of its own professional fees and then drafting a document, which, by
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S&W’s own admission before a United States Bankruptcy Court, contains numerous
inconsistencies, which have resulted in time consuming and costly litigation for the receivership
estate. In short, the Purported Participation Agreement was an opportunity for S&W to perform
an end run around the Receivership Order’s retention requirements and the necessity of awaiting
the claims process for payment of pre-receivership fees. S&W’s actions at the start of the
receivership represent a change in the fee arrangement that previously existed, requiring
additional justification especially because S&W purported to acquire an interest in one of its
client’s assets. S&W’s actions in this regard merit denial of the Application and disgorgement of
the pre-receivership fees it obtained in connection with the Purported Participation Agreement.
ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 11-458 (2011) (“Changes in fee
arrangements that involve a lawyer acquiring an interest in the client’s business, real estate, or
other nonmonetary property will ordinarily require compliance with Rule 1.8(a).”)

RESERVATION OF RIGHTS

Seemingly conceding the evidentiary inadequacy of its Application, on May 31, 2018,
S&W purported to serve a subpoena on Charles Hoebeke, the CRO of Arabella, seeking among
other documents, all communications regarding the Purported Participation Agreement and all
communications regarding financing or defending the Arabella Loan (the “Subpoena).  As
explained to S&W’s counsel by letter dated June 2, 2018, the Subpoena is improper for several
reasons, mainly: (a) S&W is not a party to the Receivership Case, and thus, is without authority
under the Federal Rules of Civil Procedure, the Federal Rules of Bankruptcy Procedure (to
which the Subpoena inexplicably cites), or otherwise, to issue subpoenas in connection
therewith; (b) S&W’s issuance of the Subpoena, even if otherwise valid (which it is not), is an
indication that the Application was premature, and it would be inequitable to require the

Receiver to file her opposition before she is afforded to, just as S&W seeks, take discovery,
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including, but not limited to a deposition of the Hon. Steven Rhodes (Ret.), and all S&W
attorneys who billed time to work on behalf of Platinum and/or the Receiver; and (c) again
assuming the validity of the Subpoena, it improperly purports to require production of documents
not reasonably calculated to lead to the discovery of admissible evidence as to the Application
and protected under a common-interest privilege agreement to which both the Receiver and Mr.
Hoebeke, the target of the Subpoena, are parties.

Even without the benefit of discovery, a cursory examination of the fees and expenses
shows they are unreasonable - - among other things, the Application seeks reimbursement for
first class airfare, and the total amount of post-receivership legal fees sought ($459,729.25) is an
amount not much less than the total of all post-receivership fees (of $526,768.58) paid to (19)
other limited scope professionals combined (Dkt. #294).

CONCLUSION

For the reasons set forth herein, the Receiver respectfully requests entry of an order: (a)
denying S&W’s Application; (b) granting the Receiver’s Cross-Motion for disgorgement of
S&W’s legal fees paid by Platinum after the institution of this Receivership; and (c) granting the
Receiver such other and further relief as the Court deems appropriate.

Dated: New York, New York
June 5, 2018
OTTERBOURG P.C.

By:_ /s/ Adam C. Silverstein
Adam C. Silverstein

230 Park Avenue

New York, New York 10169
Tel.: (212) 661-9100

Fax: (212) 682-6104
asilverstein@otterbourg.com

Attorneys for Melanie L. Cyganowski, as Receiver

23



Case 1:16-cv-06848-BMC Document 329-1 Filed 06/06/18 Page 1 of 192 PagelD #: 7491

EXHIBIT A



Case 1:16-cv-06848-BMC Document 329-1 Filed 06/06/18 Page 2 of 192 PagelD #: 7492

1 IN THE UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF TEXAS ( DALLAS)
2
In Re: ) Case No. 17-40120-Rfnll
3 ) Dallas, Texas
ARABELLA EXPLORATI ON, LLC, )
4 )
Debt or. ) May 10, 2018
S ) 1:31 p.m
6
TRANSCRI PT OF HEARI NG ON
7
ASSI GNVENT/ TRANSFER OF CLAIM - TRANSFER AGREEMENT 3001(e)l
8 TRANSFEROR: BART M SCHWARTZ, AS
SEC RECEI VER (CLAIM NO. 18) TO 30294, LLC. TO 30294, LLC (300)
9
BEFORE THE HONORABLE RUSSELL F. NELMS
10
UNI TED STATES BANKRUPTCY COURT
11
12
13
14
15
16
17
18
19
20
21| Transcription Services: eScri bers, LLC
7227 North 16th Street
22 Suite #207
Phoeni x, AZ 85020
23 (973) 406- 2250
24| PROCEEDI NGS RECORDED BY ELECTRONI C SOUND RECORDI NG
25| TRANSCRI PT PRODUCED BY TRANSCRI PTI ON SERVI CE
eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net
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APPEARANCES:

For the Debtor: RAYMOND W BATTAGLI A, ESQ
Law O fices of Ray Battaglia,
PLLC
66 Granburg Grcle
San Antonio, TX 78218

DAVID A. HALL, ESQ
MIler, Johnson, Snell &
Cumm skey, P.L.C

45 O tawa Avenue SW
Grand Rapids, M 49503

For Melanie L. Cyganowksi HOMRD C. RUBIN, ESQ
as receiver: Kessler Collins, P.C
2100 Ross Avenue
Suite 750
Dal l as, TX 75201
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ERI K B. VEIN CK, ESQ
Qtterbourg P.C

230 Park Avenue
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For Schafer & Weiner PLLC. MARK STQUT, ESQ
Padfield & Stout LLP
421 W Third Street
Suite 910
Fort Worth, TX 76102
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M CHAEL E. BAUM ESQ
JOSEPH K. GREKI N, ESQ
Schafer & Weiner PLLC
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For 30294, LLC CLAY M TAYLOR, ESQ
BRANDON J. TITTLE, ESQ
Bonds Ellis Eppich Schafer Jones
LLP
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Fort Worth, TX 76102

N DN D NN
a A W N P

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 1:16-cv-06848-BMC Document 329-1 Filed 06/06/18 Page 4 of 192 PagelD #: 7494

Col | oquy
1 (Audi o begi ns m d-sent ence)
2 THE CLERK: -- for the Northern District of Texas is
3| now in session, the Honorable Russell F. Nelns presiding.
4 THE COURT: Pl ease be seated.
5 Good afternoon. At 1:30 we have Arabella
6/ Exploration, LLC. Let's start by taking appearances, please.
7 MR TAYLOR Cay Taylor and Brandon Tittle of the
8|/ law firmBonds Ellis, and we have here with us in the
9|/| courtroom M. Craig Bush, the principal of 30294, LLC
10 MR RUBIN. CGood afternoon, Your Honor. Howard Rubin
11|| on behalf of Ml anie Cyganowksi, the receiver in New York.
12| And 1'd like to introduce Erik Weinick, who is admtted pro
13| hac in this case and will be doing our argunent.
14 MR. VEIN CK: Good afternoon, Your Honor. FErik
15| Weinick of Oterbourg P.C. on behalf of Ml anie Cyganowksi,
16|| receiver of the Platinumentities.
17 MR. STQUT: Good afternoon, Your Honor. Mark Stout
18|/ here on behalf of Schafer & Winer. Wth ne, Your Honor, is
19| Joe Grekin and M. M chael Baum They have both been adnitted
20| in this case and appeared before, and | expect that they'|Il be
21| making the argunments today, and specifically, M. Baum may be
22| making any argunments as to stay and whether it's in effect.
23 MR. BATTAGLIA: CGood afternoon, Judge. Ray Battaglia
24| for the debtor, Arabella Exploration. 1In the courtroomwth
25| ne today is David Hall of MIler, Johnson, my cocounsel. Chip
eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 1:16-cv-06848-BMC Document 329-1 Filed 06/06/18 Page 5 of 192 PagelD #: 7495

Col | oquy
1|| Hoebeke, the CRO manager of the entity is also here.
2 And subject to the Court agreeing to this, 1'd like
3|| to give you about a three-mnute update before they start
4|/ because, honestly, at sone |evel, the debtor doesn't have a
5/| horse in this particular race. So --
6 THE COURT: Do you want to start with that then?
7 MR BATTAGLIA: Sure. Sure. |'mpleased to announce
8|| that just this norning that M. Hoebeke has negotiated, al ong
9/| wth other parties, the receiver, SEC receiver, and Founders,
10|| a settlement of the Founders' litigation. This settlenent,
11| which I"'mnot going to detail the terns today, provides a path
12| forward in the sale of the assets along with the operatorship
13| of the mneral interests.
14 So | would expect, in the near term hopefully before
15|| the nonth expires, that you |l have a 9019 notion that deals
16| with that |lawsuit, which nowis in arbitration, but we'll
17| dismss all of that litigation and settle it, followed shortly
18| thereafter by a nmotion to update the sales procedures to
19|/ accommodate the scheduling provided for in the settlenent
20| agreenent. And hopefully we'll bring that all before this
21| Court.
22 The APC bankruptcy estate is aware -- | don't know if
23| they're aware of specific details of where we are today, but
24| they' ve been apprised of where the settlement is going. So
25| all of the key constituencies generally are aware of the terns
eScribers, LLC | (973) 406-2250
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Col | oquy

1|/ and what's going forward. And I'mjust pleased to report that
2| we appear now, after a little over a year, to have a path

3| forward and hopefully bring this case to a successful

41/ concl usi on.

5 THE COURT: Thank you

6 kay. M. Taylor, do you want to start us off this

7| afternoon?

8 MR TAYLOR Certainly, Your Honor. W're ready to

9|| proceed to trial on this contested matter. 1'd like to do
10|| opening argunents after everybody does any of their
11 || announcenents and deal with all the housekeeping matters.
12 THE COURT: Ckay.
13 MR, VEINICK:  Your Honor, before we proceed to trial,
14| may | approach?

15 THE COURT: Yes, um hum

16 MR. VEIN CK:  Your Honor, | don't know that we're

17| quite ready to go to trial on this matter, and | think, as you
18| may have seen in our papers, we don't believe that this is the
19| proper forumfor adjudicating this dispute.
20 This is a dispute between two nondebtors. 1t has no
21| inpact on this estate; | think you just heard that from
22| debtor's counsel. There's no prejudice to any of the parties
23| by having the receivership court determine the relative rights
24| to a sumcertain fromthis debtor as between 30294 and
25| Platinum That's what's required and contenpl ated by the two

eScribers, LLC | (973) 406-2250
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Col | oquy
1|| receivership orders, both of which contain injunctions and
2| stays against ancillary proceedings, which certainly this
3| qualifies as. And the reason for that is very sinple. Wen
4|/ you have multiple proceedi ngs about the sanme issues, you run
5/ the risk of inconsistent outcones, and that's exactly what we
6|| have the potential for here.
7 You may hear later fromthe Schafer & Weiner firm
8/ who is currently seeking its fees for its work on behal f of
9/| Platinum And the reasons -- the issues that they've put in
10|| front of the receivership court, just this past Friday, are
11| inextricably interwoven with the issues that 30294 wants to
12|/ present to Your Honor, and that is the enforceability of the
13| participation agreenent and whether or not it allows 30294 to
14| make a direct claimagainst this debtor
15 W, of course, take the position that they may not
16| make a direct claimagainst this debtor. They are a
17| participant, perhaps, in Platinums loan to Arabella. If
18| there is a recovery, which hopefully there will be, they wll
19| look to Platinumfor that recovery, not to the debtor/borrower
20| directly. That's consistent with participation case |aw
21| throughout the country.
22 Again, on a procedural note, this is nore from what
23| was originally termed a sinple admnistrative transfer into,
24| as counsel notes, a contested hearing. |If there's anbiguity
25| alleged in the governing contract, then that's sonething that
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1|| should be resol ved through a whol esone process, not through ad
2|| hoc testinony without the benefit of discovery in advance.

3|| There are expert reports that have been presented to the

4| Court. Those need to be fleshed out, depositions taken,

5/| counter-experts retained and then be deposed as wel|.

6 THE COURT: Wen you say they've been presented to

7| "the court", which court?

8 MR VEINICK: To your court as well as the

9 receivership court. This is a report that was sanctioned by
10|| the Schafer & Weiner firm wth respect to their involvenent,
11| in connection with their request for fees, which stens
12| directly fromthe participation agreenment. There are
13| allegations regarding the actions that they took in that.
14| They obtained an expert report fromretired Judge Rhodes in
15| Mchigan opining on the propriety of their actions and the

16| propriety of the participation agreenent. W, of course,

17| would like an opportunity to question Judge Rhodes and to

18| present our own expert witness.

19 In addition, the Schafer & Winer itself -- and
20| they're listed both to appear and advocate for thensel ves and
21| to testify as wtnesses -- they are either our forner counse
22| or our current counsel. Sone of their pleadings are actually
23| signed as current counsel to Platinum And that is a
24| situation that is potentially rife with attorney-client
25| privilege issues, and those should be considered carefully
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1| before they take the stand through either depositions or

2|/ notions in |imne or both.

3 So there are a nunber of concerns that we have with
4| proceeding wth the taking of testinony and the presentnent of
5|/ evidence today, both because it runs afoul of the two

6| receivership orders, both of which contain very

7| well-founded-in-the-law injunctions and stays agai nst

8/ ancillary proceedings, for the reasons that | went through,

9|/ and al so because, as a contested matter, this should be

10| afforded the full discovery that goes with contested matters.
11 THE COURT: A couple of questions.

12 MR VEINICK: Certainly.

13 THE COURT: Wen you started off, you nentioned the
14| fact that it's a dispute between two nondebtors. | think you
15| nentioned that it was a -- that you nentioned a jurisdictional
16| defect. Are you saying that it's a defect in bankruptcy

17| jurisdiction, that it doesn't exist over the dispute over the
18| two parties today between the receiver and 30294?

19 MR VEINICK: | think there are a couple of |evels of
20| that, yes. | think that there is a lack of a bankruptcy
21| dispute because, if anything, resolution of this nmatter today
22| could result in a negative inpact on the debtor. And let me
23| explain what | mean by that. |If the claimis allowed to

24| stand, the transfer of the claimis allowed to stand, then

25| 30294 is going to be looking directly to the debtor for
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1|| paynent of any recoveries.

2 First of all, that's in conflict with the

3|| participation agreenent itself with the terns. But the

4|/ participation agreenent itself contains a waterfall that

5|/ requires certain calculations and certain decisions to be nade
6/| Wwth respect to amounts of professional fees and whet her

7| things that, if you ook at the ternms of the participation

8| agreement and it's enforceable, that's going to becone a

9/| burden on the debtor to figure out, as opposed to with a

10| traditional participation, where the obligation, if any, of

11| Platinumto pay 30294 only arises upon realization of a

12|/ recovery. And when that noney comes in, Platinumthen

13| distributes it out to the participants, if any, in accordance
14| with the mandated waterfall. So --

15 THE COURT: Yeah, I'mjust trying to determne

16| whether you were saying that there's a Stern v. Marshall type
17| of jurisdictional defect here.

18 MR VEINNCK: No, | think it's broader than that,

19|| Your Honor. It's that the order of the Eastern District Court
20| in New York, which the first order pre-dates the participation
21| agreenent and the second order pre-dates the filing of this
22| transfer of claim both have very specific provisions

23| precluding individuals or entities frominstituting actions
24| that may inpact the receivership estate. And that's exactly
25| what has happened here.
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What the procedure is supposed to be is that
I ndividuals or entities that have a claimor have a dispute
wWth a receivership entity, or a claimto receivership
property, go to the receivership court, much |ike approaching
a bankruptcy court with an automatic stay, and seek reli ef
fromthat stay. And either they get their dispute resol ved by
the receivership court, or perhaps the receivership court
says: go back to Texas and go before Judge Nelns; this is
properly before him But the procedure is there so that the
recei vership court can be the one to interpret its own order

I mean, one of the issues in this that 30294 wants to
present today is whether or not M. Schwartz, who's the prior
receiver, had authority to enter into this agreement in the
first instance. That's an interpretation of the origina
receivership order. That's appropriately interpreted by the
court that issued it.

So the prudent approach would be to have this teed up
in front of Judge Cogan in New York, which S&Whas started the
process in doing that with their pre-notion letter that they
filed on Friday. And then Judge Cogan can deci de go back to
Judge Nelns, or 1'mgoing to decide it, or here's howit's
going to go.

There's no prejudice to 30294 in doing that, because
their rights, whatever they are under the participation

agreenent, won't be dissipated by sending this back to New
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York for Judge Cogan to preside over it. Their rights are
what they are. You're sinply being asked to decide are they
entitled to file a transfer of claim And A because of the
receivership order, and B, because of the nature of the
participation agreenent, they're not permtted to do that. So
they don't have standing. And so to go down and have a trial
on it this afternoon runs afoul of all of those standards.

THE COURT: And | understand that. Do you al so take
I ssue with the procedural posture in which this is brought to
me? |In other words, it's teed up in the context of a
contested matter. Are you also saying that it should have
been an adversary proceedi ng rather than -- assumng that |I'm
the right court to try it, isit a --

MR VEIN CK:  Yes.

THE COURT: Are you saying it's an adversary
proceedi ng as opposed to a contested matter?

MR VEINICK: | think it should be an adversary
proceeding. And it's, in essence, a declaratory judgnent
action seeking a ruling as to what the rights are of the
varied -- A is it an enforceable docunent, and if so, what
are the respective rights of the parties. And then, only
then, do you go to, okay, they can seek a claimagainst this
debtor, which by the way, isn't ripe yet. There haven't been
any recoveries. W're a little bit premature. And taking the

tinme to go to New York will not prejudice anyone. As we just
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heard from counsel for the debtor, we are, knock wood, a ways
away fromactually seeing any recoveries. Hopefully they Il
be | arge and make everybody very happy, but we're sone nonths
away fromthat, at mninum

THE COURT: Thank you

MR VEIN CK: Thank you, Your Honor.

THE COURT: M. Taylor?

MR TAYLOR So I'mslightly confused, Your Honor. |
w |l take that as an opening statement. W announced we're
ready for trial, and | presune, by nmaking an opening
statenment, they have also said they' re ready for trial

They, at the one hand, say they haven't had time to
do discovery in this matter. W filed a notice of transfer
| ast year. We noticed this hearing after contacting the Court
and said the rules contenplate that the Court shall set a
hearing after an objection is filed. They filed an objection.
That triggers: the court shall set a hearing; it shall issue
an order. That initiates a contested proceeding.

| sent out discovery. | was able to get the
di scovery that | wanted. | sent a subpoena to M. Baum I
sent discovery to the debtor and recei ved docunments in
response to that subpoena, to the subpoena duces tecum And
that's part of the evidence that this Court is going to be
asked to consi der when we proceed.

The evidence will showin this case, Your Honor, that
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i ndeed we do have a direct claimagainst the debtor. Both the
initial |oan docunents and the transfer docunent into 30294
expressly provide for that. | believe M. Winick is sonehow
concerned with it inpacting the receivership estate. The
reality is when the receiver divested itself of this interest
in the loan, the forty-five percent interest in the |oan, he
took it out of the receivership estate. It's not estate
property. W're not inpacting the estate.

Moreover, this entity, Platinum for which the
receiver has appeared in multiple instances before this Court,
has filed proofs of claim has participated in these
proceedi ngs, has participated in court-ordered nediations.

For themto selectively try to choose as to when this stay and
i njunction does or does not apply is not appropriate. They
can't ask for this Court to grant themcertain types of relief
but no, we don't want the Court to consider other things,
specifically when it's called for under the rules of "the
Court shall issue an order"”.

So I'm confused as to why they need any nore tine.
This expert report that he refers to has been submtted in the
w tness and exhibit list. It has not actually been offered
into evidence at this tine. W can take up any of those
evidentiary issues. They can assert any attorney-client
privilege that they wish to assert with respect to Schafer &

Wi ner during the course of this hearing. That's what trials
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are for.
So I'I'l reserve the rest of ny opening statenent if
Your Honor would like to decide if indeed we are going to
proceed based upon the limted argunents we' ve had so far.
THE COURT: Well, I'mgoing to carry these
prelimnary matters for the purposes of today's hearing. [|I'm
not going to consider it to be a waiver of any rights by
virtue of the fact that 1'mgoing to go forward and take
evi dence on the natter, because | just think it's the nore

efficient and expedient way to handle this, as opposed to just

rule as a prelimnary matter. | don't even know what the
effect of that would be. Is it a final order? Is it an
appeal abl e order? Does sonebody choose to appeal ? | think

it"s just best that | go ahead and hear the matter as it's
teed up today and consider all of these issues in seriatim
when they cone up

MR. TAYLOR  Thank you, Your Honor. W appreciate
that. Qur client and others have spent significant tine and
resources paying for this, flying down, preparing for this,
and so we appreciate the Court's tine.

If I may proceed with a brief opening statenment?
['Il try to keep it five mnutes or |ess.

May it please the Court. We're here today on a
heari ng mandated by the Federal Rules of Bankruptcy Procedure

3001. It nmandates the Court shall hold a hearing on the notice
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of transfer that has been filed and objected to. That is the
case here. The rule also provides that the Court shall hold a
hearing to determ ne whether that claimhas been transferred.
Again, that's why we're here today. It further provides that
I f the claimhas been transferred, that it shall enter an
order so indicating that and substituting the transferee for
the transferor.

The evidence will show that proof of claimnunber 18
in the Arabella Exploration case, which we wll refer to
t hroughout the course of this hearing as AEX, and proof of
claimnunber 7 in the Arabella Operating Conpany bankruptcy
case, which we will refer to as ACC, and is being jointly
adm ni stered with this AEX case, have been partially
transferred to ny client, 30294.

30294 owns a forty-five-percent interest in that
loan. It also owns an additional bundle of rights and that's:
it gets the first 500, 000-dol lar out; then professionals are
to be paid; then ny client is to be paid at ten percent on its
initial 500,000-dollar purchase price. Thereafter, the
proceeds shall be split fifty-five/forty-five.

It's a sinple docunent. It's entitled a
participation agreenent. | think Your Honor will hear those
words frequently. The reality is that's the title of the
docunent. And what this Court needs to look to is what does

the guts of that agreement say. And the guts of that
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agreenent say that we nmay directly enforce that note agai nst
t he debtor.

Moreover, the |oan docunents, by and between AEX or
Arabella and Platinum also provide that in the event of a
default, any holder of the note may directly enforce. And
again, the evidence will show this as we nove forward.

30294 does indeed bear the initial burden of proof.
The evidence we have today will carry that burden. Wat the
evidence wll showis the | oan docunents between Pl ati num and
AEX are transferrable. It obviously contenplated that; the
evi dence w ||l show that.

The | oan docunments provided that a hol der, upon an
event of default, can enforce the obligations under the |oan
docunents directly.

Three, 30294 and Pl ati num engaged in an arnis-1length
transaction, each represented by counsel, and fundanental ly
fair to both parties, given the facts and circunstances then
known and exi sting.

Each party to this transaction -- again, that's
Pl ati num and 30294 -- had authority to enter into that
transaction. The transaction was well w thin the ordinary
course of business of Platinum and therefore the receiver,
acting on behalf of Platinum The receiver had broad
overarching powers to act for Platinumunder the receivership

order.
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The transaction allowed 30294 to not only act as the
hol der after an event of default and enforce the note
obligation, but as shown in the participation agreenent, was
further nodified to allow 30294 to directly enforce all of the
| oan docunments as provided for in the participation agreenent,
which I'Il refer to here -- it's the transfer docunent because
it'"s truly not a participation agreenent.

And | think it inportant to note that Platinum
itself, inits objection, says this is not a true
participation agreenent. And you know what? W agree.
They're right; it's not. It's a direct claim

| believe we've covered the stay issues. 1'll nove
on fromthat.

W' ve tal ked about authority. In sum the evidence

wi || show that the parties knowingly entered into a sale for a

portion of the Platinumloan to AEX. They entered into this
transaction, or Platinumdid, with full know edge of the facts
that existed, in an arms-length deal, with full authority to
transfer or sell a direct interest in the |oan.

The debtor needs to pay 30294 directly upon a
di sbursement event. The | oan docunments provide they shall pay
directly to any holder. Moreover, the participation agreenment
or the transfer docunent also contenpl ates that.

30294 has consent rights to a sale. They may not be

unreasonably w thheld, but Platinumis supposed to confer upon
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the sale of any of the collateral. They haven't been doing
that; that's what the evidence will show But they are
supposed to. Therefore, we need this order entered so that
the debtor has clarity of who it has to talk to before it
attenpts to sell the collateral which, as we just heard an
announcenent, presumably, is now going to nove forward because
the Founders litigation hopefully has been settl ed.

Moreover, in soliciting votes for any plan of
reorgani zation or liquidation, as the case may be, the | oan
docunents thensel ves, between Arabella and Platinum provide
that the agent, here Platinum may not act for the holders in
voting their clainms. The |oan docunments expressly
contenpl ated a potential bankruptcy filing. Any holder had to
be solicited and could vote its own claim That's precisely
why we should have to file and did file our notice of transfer
because the debtor has to come solicit our vote.

Moreover, the debtor needs to know whomto pay in
what anmounts. This will provide clarity to them The debtor
doesn't want to, potentially, be liable to two different
parties or one party for incorrectly paying the other. That's
anot her inportant reason that the debtor needs clarity on this
i ssue, and it does indeed inpact the debtor.

W'll reserve all the rest of our argunent for
closing and are ready to proceed, Your Honor.

THE COURT: So just a quick question here.
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MR TAYLOR  Sure. [|'msorry.

THE COURT: A couple quick questions, M. Taylor
So, as | take it, some of the things that you' re asking ne to
do in connection with this is whether or not the first
receiver had the authority to enter into the participation
agreenent to begin with. | take it you want me to answer that
in the affirmative.

And the other issues that are associated with the
participation agreenent itself, and that is there's been the
allegation of a conflict of interest, not just a question of
the receiver's authority to enter into it, but whether it was

in the best interest of the receivership to enter into it

because of a conflict of interest. | take it that's something
you want ne to -- do you want nme to determ ne these things
t oday --

MR. TAYLOR So --

THE COURT: -- in connection with this hearing?

MR. TAYLOR  Your Honor, | do believe it appropriate
that you | ook at the receivership order that was in place at
the tine the transaction was entered into and determ ne
whet her the receiver had authority to enter into that
transaction. W shouldn't have to go to another court to
determ ne that.

The receivership order is clear: he had broad

powers, and he exercised those powers, and he rep' d and
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warranted in the transfer docunent that he had the authority.
So --

THE COURT: But the receivership order itself --

MR TAYLOR It's clear.

THE COURT: -- you gave -- sonebody did give the
recei ver broad authority. And | guess what we're tal king
about here is whether this transaction is in the ordinary
course of business of the receivership or whether it was not.

Does the receivership order itself -- | take it that
our current receiver is taking the position that those types
of issues need to be resolved in the receivership court
itself, and that the receivership order that was entered
contenpl ated these very types of disputes would be resol ved
there and not here. How do you respond to that?

MR TAYLOR So first of all, I would partially
di sagree with Your Honor as to what the position we're taking.
There are three different operative paragraphs within the
recei vership order that gives a grant of authority to the
receiver to do the types of act as he did here.

One of them paragraph 28 -- we'll get into this in
the evidence -- shows that it had to be within the ordinary
course. The two other grants of authority are so
overarchingly broad. It says that the receiver may take any
act that an officer, or managi ng nenber, or officer, or board

of directors can take, and may do so, and it's valid. There's
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no interpreting this in any other way. They have the
authority to act.

Now, there is that one part we do hit under paragraph
28 that says it has to be in in the ordinary course. W're
prepared to show, and the evidence will show today it was
I ndeed within the ordinary course. W w n under any of those
t hree paragraphs.

THE COURT: Well, then does that particul ar
ordi nary- cour se- of - busi ness provi si on appear surpl usage then,
in light of the broadness of the other provisions that --

MR TAYLOR It -- correct, it just supplenents and
further explains. That's our position.

As to the alleged conflicts of interest, | don't
believe that's properly before this Court today. It nmay
informthis Court as to whether indeed the receiver was
entering into this transaction with his eyes wi de open, which
the evidence will show today that indeed he was. But | don't
think that this Court is being asked to or should ultimately
determ ne any conflict of interest.

To the extent that the receivership estate has
al | eged cl ai ms agai nst Schafer & Weiner, they can pursue those
and will pursue those, if appropriate. 1 believe it inforns
this Court's decision, but it's not ultimately one that this
Court need reach to make a decision. Does that answer your

question?
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THE COURT: Yes, it does. It answers ny question
i nsofar as --

MR TAYLOR As to what ny position is.

THE COURT: -- to what your position is on that, yes.

MR TAYLOR I'msorry. Any other questions that I
can --

THE COURT: No.

MR TAYLOR  Thank you

THE COURT: Thank you

MR VEINICK:  Your Honor, may | respond?

THE COURT: Yes. | nean, | take it -- | took your
prior statenent to be in the nature of why we shouldn't be
taking all of this up today. So if you want to nake an
opening statenment relative to matters that you may not have
covered previously, then you're free to do so.

"Il let the parties know that | have read the briefs
and both the response brief and reply brief.

MR VEINCK I'Il reserve --

THE COURT: As well as -- | guess it was M. Baum's
brief; is that it?

MR. TAYLOR  Your Honor, you should have a pl eadi ngs
not ebook. | believe the operative pleadings are -- would be
the notice of transfer.

THE COURT: Um hum

MR, TAYLOR  The objection was filed there too which
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we included in that.

THE COURT: Yes.

MR TAYLOR W filed a reply thereto, and then after
that, M. Baumis firm Schafer & Weiner, filed a joinder, and
we al so included that wthin that --

THE COURT: Right.

MR TAYLOR  -- pleadings notebook for Your Honor.

MR VEINCK:  Your Honor, just a question --

THE COURT: Sure.

MR VEINICK: -- or a point of clarification. As
counsel just pointed out, the Schafer & Winer firmhas filed
a joinder reply, whatever you want to termit. They filed a
w tness and exhibit list. Just so that we can prepare
properly, what is their position this afternoon? Are they
here as a witness, or are they advocating or -- | would |ike
to get sone clarity fromthe Court.

THE COURT: Well, | guess we can ask M. Baumt hat
questi on.

MR, TAYLOR | actually had a few housekeepi ng
matters and was going to address that, if | may, Your Honor

THE COURT: Ckay.

MR. TAYLOR At the conclusion of -- and before we
start evidence, 1'd |like to go ahead and try to pre-adm't
those exhibits that we can that there is no dispute over. And

I'd like to ask M. Rubin and M. Winick if they are anmenabl e
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to that, if they could start |ooking through those.

It was ny thought, in addition to that housekeepi ng
matter, that we plan on calling three witnesses. M. Hoebeke
needs to get going. W're going to call himsecond because we
need to call ny client first to tell you what's going on. And
then we're going to try to get M. Hoebeke out of here.

It was ny thought, since there's two parties in
support of the Court entering an order allow ng and
substituting the transferee for the transferor, that during
the direct exam nation of those witnesses that M. Gekin, who
I's here on behalf of Schafer & Winer, be allowed to ask any
questions that he may have al so in support, and then we'll
move into cross-exam nation

| don't believe that the receiver, based upon their
w tness and exhibit list, is planning on offering any
W t nesses, and potentially maybe any exhibits, other than the
cross-exam nation and getting those exhibits in via that way.
And we believe we hopefully can wap this up quickly this
afternoon in front of Your Honor.

MR, VEINICK:  Your Honor, in an effort to be
expedient, | guess | will make a bl anket objection as to the
adm ssibility and propriety of both the testinony and the
docunentary evidence, for the reasons | set forth before and |
don't want to rehash, because | know Your Honor has said we're

going to proceed with taking the evidence. So | will proceed
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accordingly.

THE COURT: Ckay.

MR VEIN CK:  But --

THE COURT: If there's no other objections to --
let's tal k about --

MR VEIN CK: Yeah, but I do have a question, and we
can take it as we get to them Things |ike the Judge Rhodes
report or evidence fromw tnesses that aren't here and
avail able to be cross-exam ned, | guess we'll cross those

bri dges when we get to them And | think Your Honor said

we'll cross the bridge of any attorney-client issues when we
get to them
But I'mstill not clear on M. Baum serving as both

an advocate and a wi tness, and the overlay between the
potential conflict issues and the enforceability of the
participation agreenent.

THE COURT: Well, first of all, let ne take your
evi denti ary objections.

So | take it, M. Taylor, that you' re offering the
exhi bits.

MR, TAYLOR W are offering Exhibits A through KK
and woul d |ike those admtted into evidence. And LL, we wll
reserve whether we offer that into evidence and take that up
at a later time during the hearing.

THE COURT: Ckay. Do you have objections to A
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t hrough KK, other than those that you've previously nentioned,
whi ch are procedural in nature?

MR VEINNCK: Well, I'"d like to know for what purpose
they're being admtted, respectively, so that if there are any
rel evance objections we can deal with them Perhaps counsel

w |l provide us --

THE COURT: Well, | don't have the answer to that
guesti on.

MR VEINICK: Yeah, | realize that, Your Honor.

MR TAYLOR Well, if we need to take these up one by
one, we'll do so. | would say that it seens apparent to nme

that notice of transferred claimappears to be relevant as
does the proofs of claim the | oan docunments, the receivership
orders that we've already tal ked about. That's A through F
Participation agreenent clearly appears to be relevant. The
bankruptcy petition, showi ng when this case was filed, appears
to be relevant. What happened in this case and what the
debtor needed to do and was funded by ny client, which is
shown by Exhibits | through -- and as well as the financial
condition, | through Z, and shows sone of the nonetization of
assets that was subsequently enabled by ny client by having
provided this nmoney, is shown in A through Z, and appears to
be rel evant.

As far as AA through K, it's a series of enails and

attachnments showi ng the negotiation and an arm s-length
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ci rcunst ances under which these negotiations were occurring
that shows that they were reasonable, given the facts and
circunstances. And that's why we offer AA through KK and
therefore appear to be relevant. But if we need to take those

up point by point, we certainly can.

MR VEINCK: Ckay, Your Honor. | think it would be
best to take them point by point as they conme up in counsel's
presentation.

THE COURT: Al right. W'Ill do that. | think the
best way to proceed is then to permt M. Taylor to call his
W tnesses. |If there's an objection to a particular wtness
testifying, you can | odge that objection at the appropriate
tinme.

And | guess we'll -- there was a response filed by
Schafer & Weiner. |'ve read that response. It's in support
of M. Taylor's position. But if the question today is what's
the nature of their participation today, | don't know the
nature of their participation. They may sit |ike potted
plants in the gallery out there, in which event we don't
really have to worry about the nature of it. So | guess we'll
just take that as it cones as well.

MR, VEINICK:  Your Honor, |I'd like to ask that the
nontestifying w tnesses be excused until they're call ed.

THE COURT: Is there anybody that falls into that
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category of --

MR VEINNCK: |I'msorry. Let me say that -- that
W t nesses who are going to testify be excluded while they're
not testifying so that they' re not hearing and being
I nfl uenced by the testinony of the other witnesses.

THE COURT: Understood. So you're invoking the
rule --

MR VEIN CK:  Yes.

THE COURT: -- that would -- of course it wouldn't
apply to party representatives.

Does anybody fall into that category?

MR, TAYLOR  Just a group of one.

MR VEINICK: And actually, M. Hoebeke is not a
party to -- he's a party representative, but not a party to
this particular dispute, but --

MR. BATTAGIA: | think | said we don't have a horse
in the race, but that doesn't nmean we're not a party to the
bankruptcy case. W are the debtor. So it's up to the Court,
but I don't think we're properly excluded.

THE COURT: Well --

MR, VEINICK:  Your Honor, I'll wthdraw ny request as
to M. Hoebeke.

THE COURT: Ckay. Al right. Thank you

All right. M. Taylor, go ahead.

MR, TAYLOR So is the rule being invoked then, and
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M. Hoebeke will be --

THE COURT: Well, no, he withdrew his invocation of
the rule, but --

MR VWEINCK: No --

THE COURT: Ch, you did not?

MR VEINCK Sorry. Only as to M. Hoebeke. As to
M. Baum | think he should be excluded.

MR GREKIN.  Your Honor, Joseph Grekin, Schafer &
Vi ner .

M. Baumis our party representative. He is the
managi ng partner or one of two of our firm | submt that he
is allowed to stay in the courtroom

THE COURT: Is the firmitself a party in the case?

MR GREKIN. No. Apparently Mchael doesn't care.
So he's perfectly willing to go.

THE COURT: Al right. Thank you.

MR, TITTLE: Good afternoon, Your Honor. Brandon
Tittle for 30294.

At this time we'd like to call Craig Bush to the
st and.

THE COURT: [|'msorry; let me get the nane again,
pl ease

MR TITTLE M name?

THE COURT: No.

MR TITTLE M. Craig Bush.
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THE COURT: Ch, M. Bush, okay.
Al right. M. Bush, please raise your right hand.
(Wtness sworn)
THE COURT: Pl ease be seated.
DI RECT EXAM NATI ON
BY MR TITTLE:

Q Can you please state your nanme for the record?

A. Craig Bush.

Q Wat is your current position at 30294, LLC?

A. | amthe nanagi ng nenber.

Q Can you explain the type of business that 30294, LLCis
in?

A. It's an organization, an LLC created to nmake vari ous

i nvest ment s.

Q And what kind of work do you do as the managi ng menber of
302947

A.  Assess various investnents.

Q As the managi ng nenber, did you negotiate and execute an
agreenent with Plati numand 302947

A 1 did.

Q Can you describe the nature of that transaction?

A. Effectively, it was a purchase of forty-five percent of
the -- Platinums interest in a | oan agreenent.

Q M. Bush, can you please turn to tab D1 in the exhibit

book? Do you recogni ze that docunment?

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

30




Case 1:16-cv-06848-BMC Document 329-1 Filed 06/06/18 Page 32 of 192 PagelD #: 7522

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

Craig Bush - Direct (Tittle)

A. | do.

Q Can you please identify it for the Court?

A It's the senior secured note agreenent between Arabella
Expl oration and Pl ati num dated Septenber 2, 2014.

Q Now, was this docunent provided to you when 30294
conducted due diligence in determ ning whether to enter into
t he sal e agreenent?

A It was.

Q And did you review this docunent?

A | did.

Q Andis it part of 30294's business to keep such
docunent s?

A Yes.

Q And did you naintain this docunent in your custody and
control ?

A 1 did.

MR, TITTLE: Your Honor, we offer that Exhibit D1
entered into evidence.

MR, VEINICK: Objection, Your Honor. He failed to
lay a foundation as to how he received it, fromwhom et
cetera.

Q M. Bush, who did you receive this docunment fron?
A. M counsel received it fromPlatinums counsel.
MR TITTLE Al right. Your Honor, we'd ask that

be adm tted.
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MR VEINICK: No objection.
THE COURT: Ckay. D1 is admtted.

(9/2/14 senior secured note agreenent between Arabella

Expl oration and Pl ati num was hereby received into evidence as

30294, LLC s Exhibit D1, as of this date.)

Q

Now, M. Bush, did you conduct an analysis as to whether

a senior secured note agreenent was transferrabl e?

A

Q
A.

Excuse nme. W did.

And what exactly did you do?

Revi ewed the various note and ancillary docunents.

Can you turn to section 2.6 on page 11 of Exhibit D 1?
can you read section 2.6, titled "paynments to hol ders"?
you read that section silently to yourself?

Yes.

What is the inportance of section 2.6 to you?

It says that paynent will be nade fromthe debtor

directly to any hol der.

Q

D-1?

Q
you

A
Q

Can you now turn to section 7.2(b) on page 36 of Exhibit

THE COURT: Can you say the page nunber, please?
MR TITTLE That's page 36.
Section 7.2 of the section titled "Renedies". And can
read that section to yourself silently as well?
(a) or (b) or what?
7.2(b).
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Ckay. Yes.

And what is the inportance of section 7.2(b)?

o > O P

Ckay. Can you now turn to section 8.9(b) on page 43?
And can you also read that section silently to yourself as
well? It's the |last paragraph, starting with "nothing
cont ai ned".

A, Yes.

Q And what is the inmportance of section 8.9(b)?

A.  That any hol der has a vote on approval -- approval,
excuse ne, of any plan of reorganization.

Q And after you reviewed this senior secured note
agreenent, to you believe it to be freely transferrabl e?

A Cearly.

Q M. Bush, can | now have you turn to Exhibit D-2? Do you

recogni ze that docunent?

A. | do.

Q Can you please identify it for the Court?
A It's a deed of trust and security agreenent.

Q Was this docunent provided to you when 30294 conducted

due diligence in determ ning whether to enter into the sale

agr eenment ?
A It was.
Q And who did you receive this fron®

A.  Fromcounsel fromPlatinumto ny counsel.
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Q And did you review this docunent?
A, Yes.
Q Andis it part of 30294's business to keep such
docunent s?
A It is.
Q And did you maintain this docunent in your custody and
control ?
A, Yes.

MR TITTLE: Your Honor, we'd offer Exhibit D-2 into
evidence at this tine.

MR VEINICK: No objection.

THE COURT: D-2's admtted.

(Deed of trust and security agreenent was hereby received
into evidence as 30294, LLC s Exhibit D1, as of this date.)
Q M. Bush, did you also conduct an analysis of whether the
deed of trust was transferable?

A Yes.

Q And now can you turn to section 6.9 on page 15 of D 2?
That's section 6.9. Can you read that section silently,

pl ease?

A, Ckay.

Q What is the inportance of section 6.9 to you?

A. It provides that this docunent is transferrable.

Q Perfect. Can | have you now turn to Exhibit D-3? Do you

recogni ze that docunent?
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A | do.

Q Can you please identify it for the Court?

A. Security and pl edge agreenent, Septenber 2, 2014, between

Arabella and Pl ati num

Q Now, was this docunent provided to you when 30294

conduct ed due diligence to determ ne whether to enter into the

sal e agreenent ?

A It was.

Q And did you review this docunent?

A I --

Q Oh, sorry. Excuse ne. Wo did you receive this fron?
A.  Counsel to counsel.

Q And did you review this docunment?

A 1 did.

Q And is it part of 30294's business to keep such
docunent s?

A It is.

Q And did you naintain this docunent in your custody and
control ?
A Yes.

MR TITTLE Al right. At this tinme we'd offer
Exhibit D-3 into evidence.

MR VEINICK: Qher than ny overarching objection,
objection to this docunent.

THE COURT: It's admtted.
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(9/2/14 security and pl edge agreenent between Arabella and
Pl ati num was hereby received into evidence as 30294, LLC s
Exhibit D3, as of this date.)
Q M. Bush, did you conduct an analysis of whether the
security and pl edge agreenent was transferable?
A Ve did.
Q Now can you turn to section 9.6 on page 25 of Exhibit
D 37
A.  Counsel, could you repeat the page?
Q 25. It's titled "successors and assigns".
A. | see that.
Q Can you also read that section 9.6 to yourself silently,
pl ease?
A, Ckay.
Q Now, what is your understanding of section 9.67?
A, Again, it allows for the transfer of this document.
Q Al right. Can you nowturn to Exhibit D4, the |last of
the | oan docunents? Do you recognize this docunent?
A | do.
Q And can you please identify it for the Court?
A. It's a guarantee agreenent.
Q Now, was this docunent al so provided to you when 30294
conducted due diligence to determ ne whether to enter into the
sal e agreenent ?

A |t was.
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Q And who did you receive this fron®

A.  Counsel for Platinum

Q And now, did you review this docunent?

A W did, yes.

Q Andis it part of 30294's business to keep such
docunent s?

A It is.

Q And did you maintain this docunent in your custody and
control ?
A, Yes.

MR TITTLE: Your Honor, we offer Exhibit D-4 into
evidence at this tine.

MR VEINICK: No objection, with the sane
reservation.

THE COURT: D4 is admtted.

(Guarantee agreenent was hereby received into evidence as

30294, LLC s Exhibit D4, as of this date.)
Q And like all the other |oan docunents, did you conduct an
anal ysis as to whether the guarantee was transferable?
A Ve did.
Q Can you turn to section 10 of D4, and that is on page 3.
And can you read that section to yourself silently?
A Yes.
Q And what is the inportance of section 10 to you?

A. It provides that this agreenent is transferable.
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Q Now can | have you turn to Exhibit E? Do you recognize
t hat docunent ?
A, Yes.
Q Can you please identify it for the Court?
A. It's an order appointing receiver.
MR TITTLE: Your Honor, we offer Exhibit E into
evi dence.
THE COURT: Any objection to E?
MR, VEINCK:  No, Your Honor.
THE COURT: E is admtted.
(Order appointing receiver was hereby received into
evi dence as 30294, LLC s Exhibit E, as of this date.)
Q M. Bush, can you tell ne the date that this order was
ent ered?
A It's tinme-stanped Decenber 19, 2016.
Q And do you know whether this order was entered prior to
t he sal e agreenent?
[t was.
Now, can you turn to page 12, paragraph 28 of the order?
Yes.
And can you read paragraph 12 out loud for the Court?

"The receiver may, W thout further order of this Court,

transfer, conprom se, or otherw se dispose of any receivership

property, other than real estate, in the ordinary course of

busi ness, on terns and in the manner the receiver deens nost
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beneficial to the receivership estate and with due regard to
the realization of the true and proper value of such
receivership property.”

Q M. Bush, did you hire counsel to assist you in
negotiating this agreenment?

A, Yes.

Q For the sale agreenent, not this agreenent?

A.  Yeah, correct.

Q Now, did your counsel explain to you the | anguage in the
first receiver order?

A, Yes.

Q Can you explain what paragraph 28 nmeans to you?

A | think it's fairly straightforward, in ny
interpretation; other than selling real estate, the receiver
may do what he or she believes is in the best interests of the
recei vership.

Q M. Bush, did you rely on the | anguage in paragraph 28
when executing the sal e agreenent?

A. In part, yes.

Q M. Bush, would you please turn with me to Exhibit G

pl ease? Do you recogni ze that docunent?

A. | do.

Q Can you please identify it for the Court?

A It's entitled "Participation agreement".

Q And did you review this docunment?
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A, Yes.
Q Is it part of 30294's business to enter into and to keep
such docunent s?
A, Yes.
Q And did you maintain this docunent in your custody and
control ?
A, Yes.

MR TITTLE  Your Honor, we offer Exhibit Ginto
evi dence.

THE COURT: Any objection to G?

MR VEINCK W'Ill get into what the various
provi sions nean, but no objection.

THE COURT: Ckay. Gis admtted.

(Participation agreement was hereby received into evidence

as 30294, LLC s Exhibit G as of this date.)
Q M. Bush, can you explain howthe terms of the sale
agreenent were negoti at ed?
A. As is customary, | think there were offers made and
counteroffers proposed, and ultimately the econom cs were
agreed upon, and then an agreenment was drafted.
Q Now, do each of the parties have their own counsel ?
A, Yes.
Q And each of their counsel discussed with their client and
came to what was ultinmately the end product, the sale

agr eenment ?
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A. There were several iterations, but yes.
Q And was it your opinion that the terns of the sale
agreenent were negotiated at arms | ength?
A, Yes.
Q Can you turn to paragraph Mon page 3, please? It's at
the top of the page. Do you m nd readi ng paragraph M out
| oud, pl ease?
A, "Platinum acknowl edges and agrees that the purchase price
shal | be used exclusively to fund professional fees and by its
signature to this agreenent authorizes" --
Q Wit, wait, wait. Excuse ne. That's paragraph O Can
you read paragraph M please?

THE COURT: No, no, no, no.
No.
Par agraph M
Mas in Mary?
That's what | said.

> O >» O >

[*msorry. | heard --
THE COURT: Everybody's hearing Nancy.
THE WTNESS: | heard N
MR, TITTLE Everyone's hearing Nancy? Excuse ne,
Your Honor. M
A. M you d like me to read the entire paragraph?
Q M yes.
A, Ckay.
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Q Can you please read W

A, Yes. "Participation purchaser has offered to purchase
forty-five percent of Platinums interest into and under the
note, note documents, and secured |oan, in exchange for

500, 000 dol lars plus any future advances made by participation
purchaser, in its discretion, to fund professional fees and
costs, purchase price. The purchase price shall accrue
Interest at ten percent per annum the interest. Platinum
agrees that participation purchaser will receive forty-five
percent of any nonies recovered by Platinumrelating to the
notes, note docunments, and secured |oan, the participation.”
Q And what is your understanding of paragraph M?

MR, VEINICK:  Your Honor, can we hold that question
for one noment? | apologize. It occurs to me that page 3 of
8 of what's been marked as Exhibit G does not contain initials
at the bottom of the page, unlike the other, and just there
are different copies of the participation agreement floating
around in various exhibits. | want to make sure we're all
usi ng the sane one.

MR, TAYLOR My | address that, Your Honor, because
it was confusing ne too. The copies that | received, and the
parties ended up sending back and forth, they were all
initialed at one tine, but sonebody, at some point in time, it
got fed into a docunent reader for a PDF, or at least this is

what appears to have happened. And the bottom got cut off so
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you couldn't see the whole thing. So for this page we had to
use the Wrd docunent that wasn't signed so that you could see
the whole thing for conpleteness. And that is ny
understandi ng of why it looks like that. It could be --

MR VEINCK If I may, can we do a substitution?

MR TAYLOR  Sure.

MR TITTLE: Yeah.
Q Can you read this section Magain for the Court?
A, Sure. "Participation purchaser has offered to purchase
forty-five percent of Platinums interest into and under the
note, note documents, and secured |oan, in exchange for
500, 000 dol lars plus any future advances made by partici pation
purchaser, in its discretion, to fund professional fees and
costs, purchase price. The purchase price shall accrue
interest at ten percent per annum the interest. Platinum
agrees that participation purchaser will receive forty-five
percent of any nonies recovered by Platinumrelating to the
notes, note docunments, and secured |oan, the participation.”
And what is your understandi ng of paragraph M
That describes what ny entity was acquiring.
And did you pay the purchase price of 500,000 dollars?
Yes.
How was that paid?

By check

o >» O >» O > O

And who did you send the check to?
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A.  Schafer & Weiner.
Q And do you know what approximate tine that check was
sent ?
A. It actually wasn't sent; it was hand delivered.
Q And do you know what date that occurred, approximte
dat e?
A. | can't recall whether it was the [ ast week of 2016 or
the first week of 2017, that tinme frane.
Q Can you now turn to section 12A on page 6? And can you
read that --
A. | should be using this, right?
Q Yeah, we can go back to using the original

MR TITTLE Right, we can use the original now for
the one --

MR TAYLOR Well, that's going to be marked and
offered so --

MR TITTLE  Ckay.

MR. TAYLOR -- you need to use that one.
Q Can you read section 12A out |oud, please?
A. "Each party hereby certifies and warrants to each
counterparty that: 1) it has read and understands and is in
full concurrence with the provisions contained within this
agreenent; 2) the individual executing this agreenent for that
party has the necessary authority to bind that party; and 3)

it has entered into and executed this agreenment voluntarily
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and with full know edge of its significance, nmeaning, and

bi ndi ng effect.”

Q Wat is the inportance of section 12A to you?

A It assures both parties that the person signing the
docunent has the requisite authority to do so and bind -- bind
each party.

Q Did you negotiate that paragraph 12A be included in the
sal e agreenent ?

A Yes. Initially it was not in the proposed agreenent, and
t hrough ny counsel we inserted that provision.

Q Wthout the addition of paragraph 12A, would you have
execut ed the agreenent?

A No.

Q Can you now turn to section 9 on page 5, please? Can you
pl ease read that section out |oud?

A. "Nothing in this agreenent will be construed to limt or
restrict Platinumfrom in any way, exercising any rights or
remedi es arising fromand under the note or note documents.
Cont enpor aneousl y, Pl atinum authorizes participation
purchaser, who shall have the same rights and powers as

Pl ati num under the note docunments, to enforce the note or note
docunents as Platinums agent, including, but not Iimted to
exercising any rights or renedies arising fromthe note or
not e docunments or as provided for under applicable [aw "

Q What is the inportance of paragraph 9 to you?
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A It allows us to enforce the terns of the note and note

docunents.

Q D dyou know at the tine that you entered into

di scussions with them whet her they were al so di scussing or

talking with other parties?

A, That's what | was told, yes.

Q In your initial comunications with Platinum did they

send you a proposed sal e docunent ?

A, Yes.

Q And do you know whether it was substantially in the form

of an attachnment to the email which is marked as Exhibit AA?
MR. TAYLOR That should be in binder 2 of 2, Your

Honor. They just got too |arge.

Q Now, we're not offering this into evidence at this tine,

but we wanted you to see -- do you recognize the attachment to

Exhi bit AA?

A, Yes.

Q Can you turn to section 10 in this docunment? And that is

on page 4. Can you read out |oud section 10 of this

agr eenment ?

A. "Nothing in this agreenent will be construed to limt or

restrict Platinumfrom in any way, exercising any rights or

remedi es arising fromthe note or note docunents. TCA shal

have no right to enforce the note or note docunents,

including, but not limted to exercising any rights or
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remedi es arising fromthe note or note docunents or as
provided for under applicable law. Al rights, renedies,
privileges, et cetera, with respect to the note may only be
exercised by Platinumw thout any requirenment or consent or
approval by TCA "

MR- VEINICK:  Your Honor, before counsel continues,
If the witness is going to read sections of an unadmtted
docunent into the record, | think we should have the docunent
itself presented and offered into evidence.

MR TITTLE: What we're really trying to do at this
point is to explain a prior provision that was in his own | oan
doc -- or his agreenent that was later nodified to what it is
currently, and that's all we're using it for at this tine.

THE COURT: Well, | still agree that if it's going to
be read into the record then it needs to be adnmitted into the
record.

MR TITTLE Al right.

Q Well, we'll backtrack then, and what we'll ask then is
did you negotiate, when you were entering into the sale
agreenent, to revise what is now paragraph 9 of your sale
agreenent? And I'll wait until you get --

A.  Yes, that provision was negoti at ed.

Q Can you explain how paragraph 9 was revised in the sale
agr eenment ?

A. Instead of giving Platinumsole authority to enforce any
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of the note or note docunments, that -- that exclusivity was
renmoved
Q Can you now turn to section 5 of page 4 of the sale
agreement? |'msorry --

THE COURT: Could you give us an exhi bit nunber on
that that you're referring to? You said that -- you referred
to the sal e agreenent.

MR TITTLE: It was a draft that was entered into by

another party, and that's -- it was attached to an exhibit,
and it's AA
THE COURT: Ckay. I'msorry. | had alittle bit of

difficulty following this so --

MR TITTLE: Do you need a |larger --

THE COURT: So you're tal king about -- the first
reference is to Exhibit AA, and then there's a reference to an
exhibit that's a docunent that's appended to it --

MR, TITTLE:  Um hum

THE COURT: -- the participation agreement. And so
you're referring as to what page on that one?

MR TITTLE It was section 10 -- paragraph 10 in
t hat docunent.

THE COURT: Ckay.

MR TITTLE: Do you have that?

MR, VEINICK:  Your Honor, if |I may, when counsel is

referring to the sale agreenment, is he referring to Exhibit G
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the participation agreenment, or is he referring --

MR TITTLE Yes. | was nerely using Exhibit AA as
an exanple of a draft that he previously had with the sale
agr eement .

THE COURT:  Ckay.

MR TITTLE: It was identical to the sal e agreenent
that they negotiated at the very begi nning when they were in
di scussi ons.

THE COURT:  Ckay.

Q Okay. So we're now at section 5 of the sale agreenent,
page 4. Can you please read section 5 out |oud, please?
A.  The entire section?

THE COURT: Again, I'msorry; is there only one sale
agreenent, because -- or tell me which exhibit nunber where --

MR TITTLEE On the --

THE COURT: -- you refer to the sal e agreenent.

MR TITTLE: The sal e agreement we're using as
Exhibit G

THE COURT: Ckay. Al right. So Exhibit G And I'm
sorry, you're referring himto which paragraph, please?

MR TITTLE 5 of page 4.

THE COURT: Ckay. Go ahead.

Q Can you start with "for clarity", and read that sentence,
pl ease, out loud? It's the second sentence.

A, "For clarity, Platinumretains the right to nanage,
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perform and enforce the terns of the note, and to exercise
and to enforce all privileges and rights exercisable by it
thereunder, in its sole and unfettered discretion, including
the right to anendnent of. However, notw t hstanding the
above, Platinum agrees that any settlenent or sale regarding
any and all collateral or the sale of any and all collateral
under the note docunents is subject to participation
purchaser's consent which shall not be unreasonably w thheld."
Q And what is the inportance of section 5 to the sale

agr eenent ?

A. So that | would be kept in the |oop as far as sal e of
assets and given the chance to express an opinion.

Q Al right. Can you turn to section 6 on that sane page?
A, Yes.

Q And can you read that section beginning with the second
sentence, "noreover"?

A.  "Moreover, the participation purchaser and Pl ati num
further agree that all communication regardi ng any settl enent
or sale of any and all collateral under the note docunents
shal | be open and continuous for the participation purchaser
and his counsel such that participation purchaser and his
counsel are kept fully apprised of each step of any litigation
process involving any and all of the collateral under the note
docunents regardl ess of whether in state or federal court

proceedi ngs. "
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Q Now, has Platinumever consulted with you in connection
w th 30294's rights and powers under the notes?

MR VEINCK: Objection. Relevance, Your Honor.

MR TITTLE: Well, it's relevant because they never
contacted 30294 when filing the proof of claim and therefore
we've had to take our own steps to enforce the rights that
he's clearly owed under the sale agreenment, including filing
the notice of transfer.

MR TITTLE: | think, Your Honor, that goes to
whet her or not the agreenment, if it's enforceable, has been
breached, not whether there is an enforceable right to file a
proof of claim

THE COURT: Well, | understand, but I'Il overrule the
obj ecti on.

MR TITTLE  Ckay.

Q Can you --

A. | have not been consulted with respect to the sale of any
of the assets.

Q Can you now turn to section 12H on page 7 of the sale
agreenent? Can you read the first two sentences out | oud,
under that section?

A. "This agreenent constitutes the entire agreenent between
the parties with respect to the subject matter hereof. All
provi sions, covenants and representations of the note

docunents remain in full force and effect except as nodified
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by this agreenment which shall prevail in the event of any
conflict between them"™
Q And what is your understanding of section 12H?
A. This is an integration clause which indicates that this
agreenent, the four squares are the only agreenent.
Q And would you turn to Exhibits B and C?

MR TITTLE: We'd like to offer these into evidence,
EMI proofs of claim

MR VEIN CK: Counsel, these were pulled directly
fromthe docket ?

MR- TITTLE: That's correct.

MR. VEINICK: No objection, Your Honor.

THE W TNESS: Excuse ne, where are they located in
t hat bi nder?
Q Band C B as in boy.
A.  Thank you.

THE COURT: B and C are admtted.

(EMI proofs of claimwas hereby received into evidence as

30294, LLC s Exhibits B and C, as of this date.)
Q M. Bishop, you reviewed the proofs of claimthat were
filed in the claimregistry of AEX and ACC?
A Yes.
Q Do these proofs of claimaccurately reflect the total
claimas reflected in the note documents?

A. | believe so.
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Q Do you know who prepared the proofs of clainf

A. | believe M. Baum

Q Is it your understanding that Platinumis allowed to vote
on behalf of the entire claimthat's listed in the proof of
cl ai n

A. | believe we're entitled to vote as well.

Q Is Platinumallowed to prove the sale of any collatera
W t hout your consent?

A.  No.

Q Has there been prior sales of the collateral ?

A.  To ny know edge, yes.

Q Do you have any know edge of any future or pending sales
or settlenents?

A, Yes.

Q And can you explain what future sale or settlenent is

t aki ng pl ace?

A. | think M. Battaglia describe for everyone the
settlement that was reached in principle this morning with
founders.

Q Has Platinumever tried to get your consent for such

sal es?

A No.

Q Did this further exacerbate your need to file the notice
of transfer?

A, Yes.
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Q And did you file the notice of transfer with the court?
A Yes.

MR TITTLE: Pass the witness.

THE COURT: M. Bush, could we get you to speak into
that mc?

THE WTNESS: Ch, |'msorry.

THE COURT: |'mhaving a hard time picking you up.

THE WTNESS: Sorry.

THE CLERK: That's okay.

MR TITTLE: Pass the witness.

MR, GREKIN  Your Honor, | have just a few --

MR, VEINCK:  Your Honor, | would object to counsel

questioning the witness. They're not a party to this dispute.

MR GREKIN  Actually, Your Honor, | strenuously
di sagree with that. W are a party to this dispute. W're a
party to this dispute in at least two or three ways.

First of all, I think we're a party to the agreenent
that's in dispute. | know one of the parties that is
purportedly to be paid under this agreenent are professionals,
we are one of those professionals in that agreenent. If we
are disputing the meaning of this agreenent, | think we are a
party to this dispute. W have rights under this agreenent
just like M. Bush's entity, and just |ike the receiver

In addition, I would say that it woul d be sonmewhat

ironic if we were excluded from asking questi ons when we were
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a--I"Il put it delicately, a sonewhat central topic in the
receiver's brief, and we are not allowed to respond at all.
The recei ver accuses us of doing untoward things, it seenms to
me that even if we weren't part of this agreenent, we ought to
be able to ask questions.

Finally, Your Honor, | would say that we perforned
work in this bankruptcy for the receiver, they are not paying
us. And they are not paying us, in part, because they refused
to litigate this particular agreement or anything in front of
the New York court. And now they will not even allow ne to
ask questions here. | think as a result, since I'ma party to
this agreenent, | ought to be able to ask questions. | do not
have very many.

MR, VEIN CK:  Your Honor, may | respond?

THE COURT: Yes.

MR. VEINCK: Your Honor, first of all, they're not a
signatory to the agreenent that's at issue here.

Second of all, the -- many of the issues that counsel
just brought up are exactly why, and | don't want to rehash
the original argument why this should be in front of Judge
Cogan, which it is. They' re conplaining that their grievances
aren't being heard. They' re conplaining that they don't Iike
the way they' ve being described in papers. Wll, Judge Cogan
has ordered the receivership to respond to their letter this

Monday. And that process will start to play out imediately.
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And they are current and their forner counsel,
dependi ng which of their papers they look at. So I think it's
hi ghly inappropriate that they cone into court seeking their
fees in the receivership court for the work that they did on
our behalf in this bankruptcy. And then cone into this
bankruptcy court and seek to underm ne the receivership
estate. They filed a pleading in response to our objection,
that doesn't make thema party. Just because they may
be -- there are professional fees nentioned in the
partici pation agreenent, doesn't nmake thema party to the
agreenent. Doesn't give themthe right to ask questions of a
W t ness.

THE COURT: Are those professional -- are there
prof essional fees yet to be paid under the participation
agreenent, or have they been paid in full?

MR, VEINICK: Are you asking counsel or ne?

THE COURT: No.

MR, GREKIN. W have not been paid, Your Honor.

THE COURT: Ckay.

MR VEINCK Al right.

THE COURT: | find that Schafer & Winer is a party-
in-interest as defined by Section 1109(b) of the Bankruptcy
Code.

MR, GREKIN.  Thank you, Your Honor.

DI RECT EXAM NATI ON
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BY GREKI N:
Q Good afternoon, M. Bush.
A, CGood afternoon.
Q How did you | earn about the opportunity to purchase a
participation in the Arabella | oan?
A Afriend of a friend.
Q Was it from Schafer & Wi ner?
A No.
Q W did you negotiate the basic business terns initially
of the participation agreement with?

MR VEINCK: bjection, Your Honor. What's the
rel evance of this line of questioning?

MR GREKIN  Your Honor --

MR VEINCK It's whether or not there's an
enforceabl e agreenent, and whether or not it should
be -- allow 30294 to file a direct claimagainst this debtor.

MR, GREKIN.  Your Honor, I'mresponding to a
particul ar section of counsel's brief. Wich says that, in
fact, my firmnegotiated this participation agreenent with M.
Bush's entity, and accused us of having a conflict as a
result. And, in addition, said that the participation
agreenent shoul d not be enforced because of that conflict.
That's their argument that | amresponding to directly here.
Because none of those statenents are true.

THE COURT: | don't see nyself resolving this whole
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question about conflict of interest. But it was raised in the
objection to the transfer. So I'll overrule the objection.

MR GREKIN  Thank you, Your Honor.

Q Wo did you negotiate the initial business terns wth,

M. Bush?

A. | believe M. Hoebeke.

Q It wasn't with Mchael Baun?

A. Correct.

Q Wen was the first tinme you met M. Baun?

A. Wien | handed hima 500, 000 dol | ar check.

Q And that was after the participation agreement was
signed, | presune?

A. Correct.

Q When you entered into -- | guess counsel's calling it the
sale agreenent, so | will as well. Wen you entered into the

sal e agreenent did you understand that the noney you were

payi ng woul d be used to pay professional s?

A. O course.

Q And, in fact, that's -- you read Exhibit G in paragraph
N, it was a mistake, but it says it in there, doesn't it?
A It does.

Q And did you negotiate for that?

A.  That was part of the result of the negotiations, yes.
Q Did you believe that this was necessary, or would you

have rather had the noney go to Platinun?
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A. No, the entire purpose of funding this was to fund the
prof essionals so that the bankruptcy could -- excuse nme, so
that they conpany could preserve its assets.
Q Wthout funding the professionals the assets may well
have been | ost?
A.  They certainly woul d have.

MR VEINICK: Objection, calls for speculation.

THE COURT: |'Il sustain that objection.

MR VEIN CK:  Ckay.

THE COURT: Go ahead.
Q At thetime was it your opinion that if -- that the
prof essionals -- excuse ne, let me try again. At the tine was

it your thought that if this noney wasn't paid to the
prof essional s the assets m ght have been | ost?
A, Correct.
Q Wuuld you have purchased the participation if the noney
had all gone to Platinum and the professionals had remai ned
unpai d?
A, No.
Q You were present at the nmediation with APC, were you not?
A | was.
MR VEIN CK: bjection, |eading.
GREKIN: | can rephrase.
VEI NI CK: Ckay.

2 3 3

GREKIN: It's not a big deal
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Q Are you famliar with the nediation that took pl ace
bet ween several parties, including APC?
A As a matter of fact | attended that.
Q Thank you. And did you observe the professionals and how
they acted at that nediation?
A Yes.
Q Do you think the professionals paid with the noney you
spent on the participation, did a good job protecting the
col lateral ?
A | Dbelieve so.

MR GREKIN. That's all | have, Your Honor.

THE COURT: O her questions for M. Bush?

MR, VEINCK: Before nmy cross-exam nation, Your
Honor ?

THE COURT: Yes. (kay, go right ahead.
CROSS- EXAM NATI ON
BY MR VEI N CK
Q Sir, do you have Exhibit G handy?
A Yes.
Q I'dlike to turn your attention to page 7, item 12(d).
Can you read that to yourself, please?
I"msorry, 12(d), yes.
12(d), it begins "This agreenent shall be governed."

Yes, thank you. Yes.

o > O >

You' ve chosen to ignore that -- you understand what that
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Craig Bush - Cross

provi si on neans, correct?
A | do.
Q Ckay. You've chosen to ignore that provision in pursuing
the action in this court today, correct?
A W're not in Mchigan.
Q Sir, can you look at the first receivership order,
pl ease?
A, Wiich exhibit is that, please?

THE COURT: [|'msorry, what Exhibit, counsel?

MR VEINCK: Exhibit E
A Yes.
Q And can you turn to page 11 of that exhibit? 1'Il draw
your attention to the section entitled "Stay of Litigation,”
do you see that?
A | do.
Q Have you read that before today?
A I'msure | have.
Q Did you see that before entering into the participation
agreenent, Exhibit G?
Yes.
Do you understand --
Was it an E, I'msorry, you nmean?
Exhibit G the participation agreenent?

Dd | see that?

o >» O > O F

Did you see the "Stay of Litigation" section of the
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recei vership order prior to entering into the participation
agreenent ?
A. | believe so.
Q Now, your counsel asked you about paragraph 28, you've
seen that, correct?
A. Correct.
Q And you explained that -- your counsel explained to you
that under that provision the receiver had the authority to
enter into the transaction, correct?
A No, | don't think | explained it. M counsel asked what

ny opi ni on was.

Q No, I'msorry. Your counsel -- your deal counsel, the
counsel --

A, Oh, okay.

Q ~-- at the tine of entering into the participation

agreenent. \Wat was that counsel's nane?

A.  Sean Fitzgerald.

Q Did M. Fitzgerald explain to you what paragraph 28
meant, correct?

A | don't recall specifically, he may have.

Q GCkay. And counsel -- you don't recall if counsel told
you that the transaction itself m ght be challenged as
exceedi ng the scope of the receivership's authority, do you?
A. No, there was no such di scussion

Q Now, you just testified as to attending the nediation
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session in the spring of 2017, do you recall that, correct?
A Yes.
Q You're aware that the settlenent that arose out of that
nedi ati on had to be approved by several courts, correct?
A. | believe so.
Q It had to be approved by this court, correct?
A, Per haps.
Q It had to be approved by the other Arabella bankruptcy
court?
A, Yeah, I'mnot certain exactly which courts, but, yes.
Q Ckay. Are you aware that it was approved by the
recei vership court?
A. No, but that makes sense.
Q Makes sense because it was a nonordinary course
transaction, correct?
A, No. | don't know what an ordinary course transaction is.
Q Now, turning your attention back to Exhibit G which is
the participation agreement, you testified that paragraph 9
allows you to enforce your rights under the agreenent,
correct?
A Yes.
Q And you specifically asked that that paragraph be
i ncl uded, correct?
A. Correct.

Q Now, there are certain other provisions that conflict
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wth that, are there not?
A Not that I'maware of.
Q Ckay. Wwell, let's take a |look. Paragraph 3 of Exhibit
G "Platinumacknow edged” -- shoul d be "acknow edges, and
agrees that the participation by the participation purchaser
si mul t aneously confers upon participation purchaser forty-five
percent of the rights and interest in the note docunents,
including without Iimtation the note and any guarantee or any
collateral or security given for the note or any guarantee."
See that?
A | do.
Q And have | read that fairly accurately?
A Yes.
Q That doesn't transfer title in the collateral to you,
does it?

MR TITTLE  Objection, as asking. Calls for [egal
concl usi on.

MR VWEINICK: Hs direct exam nation was full of
requests for |egal conclusions.

THE COURT: Well, to the extent -- that's true. The
direct called for his opinions on these -- with these
provisions, | think it was phrased, why is that inmportant to
you? What is the inportance of that to you? So | guess we
could phrase it the sane way, what's the inportance of this

particular provision to this witness. So |I'll overrule the
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obj ecti on.
A, If | understand your question, why this is inportant to
me, is it references the forty-five percent | am purchasing
from Pl ati num
Q But it's not your opinion that this transfer's title to

you, does it?

A | guess I'mnot sure what title to a note --
Q Ckay.
A, -- how you confer title to a note.

Q Let's turn to paragraph 5. Now, you testified -- you
have it, sir?

A | do.

Q Okay. You testified that you specifically requested that
paragraph 9 be excluded -- be included, correct?

A Inits final form yes.

Q You didn't request that the second sentence of paragraph
5 be excluded, did you?

A, Apparently not.

Q Now you testified about the reason for your consent being
required were Platinumtry to settle the collateral, correct?
A I'msorry?

Q You testified about your consent being inportant so that
you can be kept in the | oop and express and opi nion, correct?
A, Correct.

Q But it wasn't so that you could nmanage the coll ateral
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yoursel f, correct?
A. Correct.
Q That right remained with Platinum correct?
A Yes.
Q Now, paragraph 6, the m ddle sentence says, "Moreover the
participation purchaser in Platinumfurther agree that all
comuni cation regarding any settlenent or sale of any and all
col l ateral under the note docunent shall be open and
continuous with the participation purchaser and his counsel,
such that the participation purchaser and his counsel are kept
fully apprised of each step of any litigation process
involving any and all of the collateral under the note
docunents, regardl ess of whether in state or federal court
proceedi ngs," correct?
A. Correct.
Q And the reason that that was included was so you coul d be
kept in the loop, correct?
A Yes.
Q And the reason you couldn't -- you had to be kept in the
| oop was because you coul dn't have those conversations
directly with Arabella, could you?
A. | had no communications with Arabella, that's correct.
Q Now, going back to paragraph 9, the paragraph that you
asked to be included.

A Yes.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 1:16-cv-06848-BMC Document 329-1 Filed 06/06/18 Page 68 of 192 PagelD #: 7558
67

Craig Bush - Cross

Q The first sentence of that says, "Nothing in this
agreenment will be construed to limt or restrict Platinumfrom
in any way exercising any rights or renmedies arising from and
under the note or note docunents," correct?
A Yes.
Q So that nmeans Platinumcan, for exanple, file a proof of
claim correct?
A Yes.
Q Onthe entirety of the note docunents, correct?
A Yes. As could I.
Q Youreentitled to file a proof of claimon the entirety
of the note --
A | don't know the proof of claim but I"'mentitled to sane
rights under the note and note docunents, yes.
Q As to the entirety of the outstanding bal ance?
A. I'mnot sure about that.
Q The transfer of claimthat you filed purported to
transfer the entirety of the proof of clains to you, you
under stand that, correct?
A | do now.

MR, TITTLE  Objection, Your Honor. That m sstates
the evidence -- grossly misstates the evidence.

THE COURT: W can -- I1'Il have to hold that for
argunent, because | don't know whether it does or not.

MR VEINCK: W'Ill cone back to that.
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Q Could you take a | ook at paragraph 8 of Exhibit G
pl ease?
A Yes.
Q "Furthernore participation purchaser acknow edges that it
is not relying on any opinions, representations, warranties,
or advice of Platinumor its agents on entering into this
agreenent," correct?
A Yes.
Q GCkay. You didn't request that that sentence be del et ed,
correct?
A, Apparently not.
Q Apparently not. But you testified that it was inportant
to you that paragraph 12(a) be included, correct?
A. Correct.
Q These paragraphs are seemngly at odds with each other,
aren't they?
A | don't think warranties in this provision are referring
to warranties made in the docunent.
Q Representations --
A Sane.
Q Participation purchasers acknow edges not relying on any
representations of Platinumare taken, correct?
A.  That wouldn't make very nmuch sense. You have
representations and warranties and then you have a provision

that says not relying on representations and warranti es.
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Q That's what's included in the docunment that you signed
correct?
A.  Probably shoul d have said prior.

Q Ddyou read this docunent carefully before you signed

it?
A. | read the docunent.
MR VEI N CK: Just one nonent, Your Honor.
(Pause)
MR VEINICK:  Your Honor, no further questions at
this tine.

REDI RECT EXAM NATI ON

BY MR TITTLE:

Q First, let's turn to paragraph 9, again, on Exhibit G
Can you read that sentence out |loud starting with

"cont enpor aneousl y?"

A, "Contenporaneously Platinumauthorizes participation
purchaser who shall have the same rights and powers as

Pl ati num under the note docunents to enforce the note
docunents as Platinum s agent including, but not linmted to,
exercising any rights or renedies arising fromthe note or
note docunents, or as provided for under applicable | aw "

Q Now, when you read "including but not limted to" was it
your understanding of this provision that it included al
rights that Pl atinum had?

A Yes.
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Craig Bush - Redirect (Tittle)
Q And that you were getting tran -- that they were
transferring you all rights with respect to that forty-five
per cent ?
A. Correct.
Q And that forty-five percent would include title?
A Yes.
Q And that forty-five percent would have allowed you file a
proof of claimfor that forty-five percent?
A Yes.
Q And woul d you have entered into this agreenent if it was
just an indirect interest?
A No.
Q Can you turn to Exhibit 1? It's actually Exhibit A 1'm
sorry. On paragraph 4 on page 2 --
A Yes.
Q ~-- can you start with the second sentence -- |I'msorry,
third sentence, "Pursuant to?"
A, "Pursuant to the agreenent the participation purchaser
recei ved anong other things forty-five percent of Platinums
interest into and under the note docunments and secured |oan."
Q And can then you read the second sentence as well?
A, The inmediately follow ng sentence?
Q Yes.
A "In particular Platinumand the participation purchaser

al so agreed that upon any recovery made to satisfy the
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obligations of the note docunents such recoveries woul d be
paid for the participation purchaser as follows: 1) 500, 000
dollars, 2) interest at ten percent per annum of 500, 000
dollars, and 3) it's forty-five percent interest in the note,
note docunents, and secured | oan, which would be paid pro rata
inrelation to Platinums remaining fifty-five percent
interest."
Q Now, your bankruptcy counsel that you hired prepared this
docunment whi ch you reviewed, and in your opinion did this say
that you were -- that you had a right in the forty-five
percent of the note?
A Yes.
Q Let's see --

MR- TITTLE: | think that's it, Your Honor.

MR VEINICK: Two brief questions, if | nmay, Your
Honor ?

THE COURT: Ckay.
REDI RECT EXAM NATI ON
BY MR GREKI N
Q M. Bush, at the tinme this participation agreenent was
signed, were you aware that there was a cash shortage at
Pl ati nun?
A Yes.

MR VEINCK: Objection, assunes facts not in

evi dence.
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Crai g Bush - Recross

THE COURT: |'msorry, | didn't hear the question.
State the question again.
Q | said, M. Bush, at the time the participation was
signed were you aware that there was a cash shortage at
Pl ati nun?

MR VEINCK: Objection, relevance. bjection, facts
not in evidence.

THE COURT: 1'Ill overrule the objections.
A Yes.
Q And as a result of that know edge, were you conpl etely
confident that Platinumwas going to be able to provide
adequat e resources to sufficiently protect the collateral ?
A It seemed apparent that they would not be able to protect
the col |l ateral absent an infusion of cash.
Q Did that have any relationship to your desire to be
allowed rights to control the defense of the collateral under
the participation agreenment?
A Yes.
Q Thank you.
RECROSS- EXAM NATI ON
BY MR VEI NI CK:
Q M. Bush, can you turn to Exhibit, please?
A Yes.
Q Can you look at the first unnunbered paragraph right

under the title "Participation Agreement,” you see that?
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A Yes, | do.
Q It defines -- it says 30294, LLC, a Mchigan Limted
Liability Conpany, and it defines it as the participation
pur chaser, do you see that?
A | do.
Q Did your transaction counsel explain to you why your
entity was defined as the participation purchaser?
A. | don't think we ever had that conversation
Q You didn't ask him did you?
A | don't recall, so no.
Q You didn't have any conversations about --

MR TITTLE  Objection, this is attorney-client
privil ege.

MR VEINCK Well, it's been -- on direct asked him
many questions about what his deal counsel told himand
conversations that they had.

THE COURT: I'Il overrule the objection.

Q You testified before to prior counsel that it was
inportant to you that you had direct control, correct?

A. Correct.

Q You've ever been involved in a participation before?

A. | have not.

Q Did you take any steps to determ ne what the difference
was between a participation purchaser and a purchaser?

A | did not.
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Q Thank you

THE COURT: M. Bush, and I'mjust going to your
under standing with respect to your rights under this
agreenent. In executing this agreenent and taking it to be a
direct interest as opposed to an indirect interest, did you
assune that you had the right to directly enforce your rights
agai nst the collateral itself? For exanple, if you felt that
your forty-five percent interest wasn't protected, did you
have a right to do any types -- take any types of renedies
W th respect to foreclosure, or collection, against
collateral? | nean, it also collateralized the other fifty-
five percent, right, but could you -- could you directly then
pursue collection efforts against the collateral itself,

w t hout any type of consultation fromthe fifty-five percent
owner ?

THE W TNESS: Candidly, Your Honor, | don't know that
| contenplated that at the tinme. This deal was brought to ne
roughly the 22nd of Decenber, and | signed the purchase
agreenent on the 28th of Decenber, Christmas falling in
between. And there was very little time to do due diligence,
candidly, to think that | thought through all these things
woul d be a m sstatenent.

THE COURT: Believe ne, | appreciate that interest.
Peopl e don't normally think about these kind of things until

they go bad anyway, so | hear you. kay, thank you
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M chael Baum - Direct (Tayl or)

THE W TNESS: Ckay, Your Honor.

THE COURT: Any other questions?

Al right. Thank you, M. Bush, you nmay step down.

MR. TAYLOR  Your Honor, we would like to call
M chael Baum If | could step out in the hallway and go
retrieve hinf

THE COURT: Yes, that's fine.

THE CLERK: Cone forth and be sworn.

MR TAYLOR  Your Honor, he is a licensed attorney
before this court.

(Wtness sworn)

THE COURT: Thank you.

THE WTNESS: You're wel cone.
DI RECT EXAM NATI ON
BY MR TAYLOR
Q Now, M. Baum | know you're nore used to being on this
si de of the m crophone, but please also project your voice.
The court reporter's been having a little bit of trouble
pi cking up sonme of this. So if you'll be sure to speak into
t he m crophone.
A. | apol ogi ze in advance.
Q M. Baum ny nane is Cay Taylor, | represent 30294.
W' ve net before, correct?
A Yes.

Q Could you state your full nane for the record, please?
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A M nane is Mchael E. Baum B as in boy, AAUMas in
M chael .
Q And how are you enpl oyed?
A. | am managing partner of the law firm Schaefer & Wi ner.
Q Could you give the Court a very brief background on
yoursel f and your |egal educational background, and
pr of essi onal career?
A | was admtted to the bar in the State of Mchigan in
1978. For about ten years | worked at a rabbinical college.
I was ahead of the college there. For about a year after that
I was general counsel to a pharmaceutical -- not really -- a
retail prescription conpany, Knight Drugs. And after that,
the last thirty years |I've been with Schaeffer & Wi ner.
Approximately thirty years.
Q Are you nmenbers of a professional organization or
menbershi ps within the Eastern District of M chigan?
A. | ama nenber of the ABA, the ABI, the State Bar of
M chi gan, sone |ocal bankruptcy bars. And |I'malso the
chairman or co-chair of the nediation counsel for the Eastern
District of Mchigan. And | amalso the co-chair -- chair,
it's an enmeritus co-chair, of the Rules Conmittee -- of the
Local Rules Conmttee for the Eastern District of M chigan
Bankruptcy Court in each case.
Q And you've been involved in this case for sone anount of

time? And by this case, | nmean the Arabella expiration case,
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for sone anmount of time, correct?

Yes.

Coul d you explain your role in this case?
A W were retained by Platinumshortly after -- | think it
was shortly after or just before, | don't renenber, the
bankruptcy filing of APC, or Arabella Petroleum which was
filed in San Antonio, | think it was -- excuse nme, in Austin.
It was in Austin. And we were retained -- after that
bankruptcy was filed by Platinumin anticipation of what they
expected to be a fraudul ent conveyance | awsuit.
Q During the course of your representation of Platinumwere
you involved in the solicitation of --
A.  Excuse ne -- excuse ne.

THE WTNESS: | don't if this is proper, Your Honor
am| allowed to ask sonething, before |I hear this question
fromny counsel ?

THE COURT: Sure.

THE W TNESS: Thank you

MR GREKIN  Very briefly, Your Honor. | would Iike
to clarify that any objections --

THE COURT: Yeah, we need to hear you next to the

m cr ophone.

MR GREKIN. | apologize, I'mnot used to not being
heard, 1've got a pretty substantial voice.

I"d just like to clarify any -- because counsel for
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the receiver has actually nentioned it a fewtines. [I'd |ike
to clarify any objections on the basis of attorney-client
privilege, it seens to ne nust be nade by the receiver's
counsel. It's not Schaefer & Weiner's responsibility to do
that. | just wanted to clarify that for this Court.
Q Let nme back up a second
A. That's what | wanted to ask to be put on the record.
Q Let nme back up here a second. M. Baum you're here
under a subpoena today; is that correct?
A Yes.
Q Were you involved in the solicitation and negotiation, or
at | east observed, those solicitations and negotiations of

30294 and Pl ati num transacti on?

A | was not involved in the solicitation of them | was
invol ved after the deal had been agreed to by the so -- the
busi ness people involved, I'lIl characterize themas that. |

was involved in the negotiation with their attorney, M. Sean
Fitzgerald, in negotiating the final terns of what is called
the participation agreenent.

Q And Platinumasked you and M. Hoebeke to reach out to
any contacts you may have to potentially purchase some or al
of their note; is that correct?

A. On nunerous occasions, as early as June of

20 -- beginning as early as June of 2016.

Q Did you represent a party in the 30294/ Pl ati num
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transacti on?
A1 -- we represented Platinum
Q Oay. Wwo is the receiver at that tine?
A Wll, M. Bart Schwartz was appointed as the receiver at
about the sane tine.
Q If you'll flipwth me to Exhibit Ein the |arge notebook
in front of you.
A Yes, | have it.
Q This order was entered on Decenber 19th; is that correct?
A Yes.

MR. TAYLOR  Your Honor, | believe this has

previ ously been admtted into evi dence.

Q \What was the date of the sal e agreenent between 30294 and

Pl ati nun?
A That's difficult to answer directly. It was signed by
both parties, |'ve seen the participation agreenent, on

Decenber the 28th. But we were instructed not to release it
or not to nake it go effective until they had an opportunity
to consult with counsel, as to whether or not they could or
could not do it, or whether or not it should be done.

Q And when you say "they" explain who "they" is?

A It was ny understanding that Cuidepost, | don't know who
at Cui depost was actually consulting. | don't know But I
received an email --

MR, VEINICK:  Your Honor, I'mgoing to object to this
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point, he's about to tal k about deliberations between hinself
and the receiver about the enforceability of the docunent, and
whet her or not approval needed to be sought by the
recei vership court.

MR TAYLOR  Your Honor, may | respond?

THE COURT: Yes.

MR TAYLOR  That question quite sinply has not been
asked.

THE COURT: | didn't think that question had been
asked yet either. Are you just putting counsel on notice
that --

MR VEINICK: Yeah, | didn't want to wait too |ong
before the horse is out of the barn so to speak. So |
apol ogi ze if | interrupted your questioning, counsel, but I
t hought that's where you were going.

THE COURT: (Ckay, go ahead.

MR VEINICK: And | guess if Your Honor could just
counsel the witness, as he would counsel his own clients, to
take an even | onger pause before answering questions, because
| may be interposing objections.

THE WTNESS: 1'Il be happy to do that, Your Honor

THE COURT: That's fine.

BY MR TAYLOR
Q Okay. | believe you were saying that -- you were

expl ai ni ng who "they" was when you asked "they" asked you to
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hol d signatures in trust after Decenber 28th so that they
could consult with their counsel. And | asked you to explain
who "they" was. And then you started saying -- you started
telling me sonething about Gui depost. Wy don't you continue
fromthere?

MR VEINICK:  Your Honor, that was exactly the
concern, that was exactly the question | thought we were
getting at. | nean, if the question is just who is Quidepost,

that's fine. But if we're about to get into why and what the

di scussions were, | have great concerns about attorney-client
privil ege.
MR TAYLOR I'Il try to be very specific.

BY MR TAYLOR

Q You said "they" asked for nore time and then you said

Qui depost came back to you. Who's Quidepost? This Court may
not be famliar with who Qui depost is?

A, Quidepost is a-- | think a financial advisory group,
that's the best that | know them But it is the business
group that Bart Schwartz heads. M. Bart Schwartz heads. So
when he was pointed as a receiver, it is ny understanding that
he retained Gui depost as a professional to provide him
assi st ance.

Q So you could take direction from CGui depost for Bart
Schwartz; is that correct?

A. | was under that inpression, yes.
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Q ay. And so Guidepost told you to hold the docunent for
a while on behalf of Bart Schwartz. And you did so, so they
had another week to consider its inplications; is that
correct?
A. | held the docunment for a week.
Q Ckay. Nonetheless --
A, An approxi mate week.
Q ~-- this receivership order shown as Exhibit G was the
recei vership order in place when that docunment was rel eased
fromtrust; is that correct?
A, Did you nean Exhibit E or G?
Q I'msorry, E

MR VEINICK: |'msorry, which docunent was rel eased
fromtrust? And | don't think that we've laid a foundation
that the document was released in trust.

THE COURT: Yes, which document are you referring to
when you tal k about a docunent held in trust? Is it the
participation agreenment, Exhibit G?

Q Exhibit Gwas signed on Decenber 28th; is that correct?
A It is dated Decenber 28th.

Q And that was the document that you asked -- you were
asked to hold in trust for approximately a week; is that
correct?

A. | was asked not to release it or nake it effective for

about a week.
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Q Ckay. But, ultimately, you were given that authority to
release it; is that correct?
A Yes.
Q And the receivership order that was in place was indeed
Exhi bit -- make sure |I'msaying this right -- E is that
correct?
A Yes. Yes.
Q Oay. Your firmprepared and filed the proofs of claim
in the AEX and ACC cases that are shown as Exhibits A and B in
t he binder before you; is that correct?
A. | know that our firmprepared them | know that they
were signed by the receiver. And | don't remenmber if we
actually filed them or if our local counsel filed them
Q But ultimately, Platinumfiled these proofs of claim
they were signed by the receiver in these cases; is that
correct?
A Yes.
Q You hel ped prepare these proofs of claimat the
receiver's direction, correct?
A Yes.
Q As we previously established they were assigned by the
receiver; is that correct?
A Yes.
Q Could you turn with me -- | believe you have Exhibit E in

front of you sonewhere. Turn with nme to paragraph 3, shown on
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page 2. And could you just read paragraph 3 to yourself. Am
| correct in summarizing that this paragraph provides that the
receiver shall have all the powers that any officers,
directors, or other controlling nenbers of the receivership
entities previously had?

MR VEIN CK:  Your Honor, |I'mgoing to object to
asking the receiver's own attorney to opine on the
inplications and the contours of the receivership order.

THE COURT: Are you asking for an opinion or just
aski ng what --

MR TAYLOR | didn't ask for an opinion, | just

asked what it said. And | asked if | sunmmarized it correctly.

I[f we want -- if we need to read it out |oud that the
receiver --

MR, VEINICK: The docunent's in evidence. | nean, it
says what it says. | nean, ny preference again would be for

Judge Cogan to interpret it, not M. Baum but --

THE COURT: Well, as -- if the question is is counsel
summari zing correctly what a particular provision of this
order says, | don't find that to be an inappropriate question.
The witness can always agree that it says that or doesn't say
that. It doesn't necessarily call for his opinion. So I'l
overrul e the objection.

BY MR TAYLOR
Q Did!l summarize that correctly, M. Baunf
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A Could you summarize it again, please?
Q Does this generally say that the receiver has all the
powers of the forner controlling people of the receivership
entities and steps into their shoes?
A Yes.
Q Wuld you go with ne to paragraph 6(e) of Exhibit E
This also allows the receiver to have the follow ng general
powers and duties, and then it goes onto part (e). And what
does paragraph 6(e) say, and allow the receiver to do?
A 1'll read it. "To take any action which prior to the
entry of this order could have been taken by the officers,
di rectors, nmanagers, nanagi ng nenbers, and general unlinited
partners and agents of the receivership entities."
Q And what does 6(g) say?
A, 6(g) reads: "To take such action as necessary and
appropriate for the preservation of receivership property, or
to prevent the dissipation or conceal nent of receivership
property.”
Q M. Baum while you were stepped out in the hallway we
previ ously gone over paragraph 28, which gives -- of the same
exhibit. It gives the receiver sone additional authority.
But that just supplements the authorities that were previously
given in paragraph 6; is that correct?

MR VEINICK:  Your Honor, we're comng close to --

THE COURT: Sane objection to this one.
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MR VEIN CK: Thank you, Your Honor.

MR TAYLOR We'll nove on, Your Honor.
Q In negotiating the drafting of 30294 transaction wth
Plati num 30294 was represented; is that correct?
A. | negotiated that wwth M. Sean Fitzgerald, counsel, at
that tinme.
Q He was counsel for 302947
A Yes.
Q And you sent hima proposed draft docunent and the
redl i nes were exchanged; is that correct?
A, That is ny recollection.
Q Ckay. Wy did Platinumreach out to Chip Hoebeke and say
we need you to sell sone or all of a portion of our note?
A | can only tell you --

MR VEINCK: bjection.

THE WTNESS: Sorry.

MR VEINICK: Objection, calls for disclosure of
attorney-client comrunications.

MR. TAYLOR  Your Honor, he was reaching out to a
third party, M. Chip Hoebeke, to ask himto solicit buying --

THE COURT: That may be so, but | take it that the
basis fromwhich this w tness would know that was because he
had that conversation with his client.

MR VEINICK: That's right, Your Honor. And the fact

of the conversation is fine, but the why is not fine.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 1:16-cv-06848-BMC Document 329-1 Filed 06/06/18 Page 88 of 192 PagelD #: 7578
87

M chael Baum - Direct (Tayl or)

THE COURT: Understand. Ckay, |'ll sustain that
obj ecti on.
BY MR TAYLOR
Q Platinumdid ask you to reach out and coordinate with M.
Hoebeke to solicit any the interest in buying some or all of
the note; is that correct?

MR VEIN CK: Same objection, and | eading.

THE COURT: Whuld you restate that question, M.
Taylor, I'"'mnot sure | followed it. Wuld you state that
agai n?

MR TAYLOR  Sure.
Q Platinuminstructed you to coordinate with M. Hoebeke in
soliciting interest in purchasing some or all of its loan with
AEX; is that correct?

MR VEIN CK: bjection, |eading.

THE COURT: Well, it is leading, I'll sustain the
obj ecti on.
Q Did Platinumask you to work with M. Hoebeke on
soliciting any interest in purchasing part of its |oan?

MR. VEINICK: No objection.
A.  There being no objection, the answer is yes. Platinum
reached out to M. Hoebeke and to nyself, if I recall --
Q Wthout disclosing how nuch they valued their collatera
during this time, did Plati numconduct an internal valuation

of their collateral?

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 1:16-cv-06848-BMC Document 329-1 Filed 06/06/18 Page 89 of 192 PagelD #: 7579
88

M chael Baum - Direct (Tayl or)

MR VEINCK: | think the fact of their interna
del i berations could constitute work-product and attorney-
client privilege, Your Honor.

THE COURT: So the question is does this wtness know
whet her they conducted such a val uation?

MR. TAYLOR  Correct. Not what the outcone was, not
what the nunber was, but did they do it. And what's the
rel evance --

THE COURT: And how do you know that, except that it
was part of a conmunicati on.

MR TAYLOR I'mnot asking himto disclose the
comruni cation, which is what the key point is.

MR GREKIN  Your Honor, if I may. | think this is
somewhat a noot issue. | believe this was disclosed in public
pl eading in New YorKk.

THE COURT: |'msorry, what was disclosed in the
public pl eadi ng?

MR GREKIN. The fact that he is asking about was
di scl osed in public pleading, the fact that there was an
i nvestigation about the value of this collateral, was in a
public pleading in New York. | don't think it's attorney-
client privilege at this point, because once you put it in a
public pleading, you waive whatever privilege you had.

MR. TAYLOR M. Schwartz did file a declaration in

t he New York proceeding, stating not only that an interna
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val uati on was conducted, but stating what that nunber was.

THE COURT: | recall sonebody nentioning it in the
reply or response, nmaybe that was -- you're -- okay. |It's out
t here.

MR VEINICK: I'"Il stand at the rel evance objection,
Your Honor. | don't know where this is going.

MR, TAYLOR  Your Honor, it's relevant because
there's been question whether this was a good faith arms
length transaction. The fact of whether they conducted
a -- an assessnment of what their collateral value was in |ight
of the facts and circunstances, and knowl edge then existing is
certainly relevant to this Court.

THE COURT: Well, I'Il overrule the objection. But

this with the parties' understanding that |I'mnot going to be

resolving this good faith issue today. | mean, that's -- |
think that's -- if there was an absence of good faith, or a
presence of good faith, I just don't know that that's what |
should be doing. | mean, I'mtrying to put this in

perspective of today's hearing, because | understand that
there's sone issue respecting this -- it's pending in another
court. And it's the receivership court. And so I'mtrying to
determine -- |I'|Il ask this question again, M. Taylor. 1Is
this sonmething that you want nme to resol ve today part and
parcel of the assignment, or what role does it play today?

MR TAYLOR Wat it inpacts is is whether -- ny -- |
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think you should and are able to reach whether ny client was a
good faith purchaser. \Whatever nmay have been going on by and
between Schaeffer & Winer, and it's client, | don't think
there's anything untoward happen, but that's the purview of
another court. | don't think this Court need reach that. But
it is relevant as to whether Bart Schwartz had some know edge
and, at |east, conducted a due diligence, and dealt wth ny
client in an armis length transaction. | don't think you need
to reach the good faith, or what happened between Schaeffer &
Wei ner and Pl ati num

MR, VEINICK:  Your Honor, | don't know how you coul d
reach one without the other. |If there was |lack of authority,
if there was | ack of understanding on the part of one party,
the good faith of the other party is irrelevant, there's no
neeting of the mnds, there's no valid and enforceabl e
agreenent. |If there's no valid and enforceabl e agreenent,
there's no -- there's no claimagainst this debtor by 30294.
Putting that issue aside, | nmean maybe a narrow i ssue for Your
Honor, if we can even get there, is what rights -- assum ng
the participation agreement is valid and enforceabl e does that
given a participant the right to make a direct clai magai nst
the debtor. That's a narrow issue, but | think that's putting
the cart before the horse.

I think that all of these issues with Schaeffer &

Winer, and with M. Schwartz's understanding, are under the
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purvi ew of the receivership court, they can be decided their
pronptly, and then we can return here with that result and
Your Honor can be gui ded accordingly.

MR TAYLOR  Your Honor --

MR VEINICK: | think we're seeing here the
difficulty of trying to parse out what Schaeffer & Wi ner
concedes in their private letter to Judge Cogan are
intertw ned issues.

MR GREKIN.  Your Honor, if | may briefly respond to
t hat .

First of all, I think these cone under issues that
are relevant to the issues you need to decide, but they are
not the actual issue you need to decide. | think you need to
consider them but | don't think you need to come to a
decision for them | think they provide background and usef ul
information for you in advising you of that decision.

| think that's particularly true because opposing
counsel concentrated on themin his brief. | think those
i ssues need to be responded to. | would note that opposing
counsel concentrated on those issues in his brief prior to
stating in his brief that the New York court ought to be
deci di ng t hem anyway.

| do have one nmore thing | think we ought to nention
here, Your Honor, which is sort of an el ephant in the room

which is that the receiver has had every opportunity to bring
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these issues in front of the New York court. W' ve been
begging themto do it for eight nonths or sonething, and
they' ve refused over, and over, and over again. For themto
conme in here and say well now, Your Honor, it's not a proper
venue to decide this, we can have this decided in New York any
day now, is quite frankly, it's m sleading.

| suspect that if Your Honor doesn't decide this
i ssue, whether or not this agreenment is enforceable, and
whet her the transfer is enforceable, | suspect that we'll be
wai ting another year or two while the receiver just decides
not to. | would note that no party but the receiver has the
right to file things in front of the New York courts. And
despite the fact that we've asked themto do so, they have
not .

So | think there's two reasons you need to all ow
this. The first oneis it inforns you -- it's not the issue
you need to decide, but it informs you about the issue you
need to decide. And, in addition, the receiver's had every
chance. They' ve decided they don't want to decide it
anywhere. They've participated in this case, it's about tinme
we went forward with this issue too.

MR, VEIN CK:  Your Honor, may | respond?

THE COURT: Yes.

MR VEINICK: W participated in this case vis-a-vis

the debtor. W haven't participated in this case vis-a-vis
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M. Baum or vis-a-vis 30294, and that's an inportant
di stinction. W haven't consented, we haven't waived the
injunction or the stay that's contained in the receivership
or der.

In terms of it not being brought up as pronptly as
the Schaefer & Weiner firmwould |ike, receiver has faced a
Hercul ean task and had to prioritize the tons of issues
before. The first of which was stabilizing all of the assets
t hat came under her purview, and making sure that they, |ike
the Arabella one, weren't lost to tons of other interests that
were chonping at themand clai mng them

W focused on nonetization. W're not turning
towards nmore of the adm nistrative part of the case, and it's
a perfectly appropriate time to turn towards Schaeffer &
Weiner's concerns in the enforceability of the participation
agreenent, so that we can cone back and deal with it now.

Also, as | said in ny opening, Your Honor, in terns
of the proof of claim wuntil this norning a recovery in this
case wasn't even on the horizon. So it wasn't a pressing
issue. They brought it up. W' re happy to nove it forward.
Judge Cogan has ordered that it nove forward. W're to
respond to their pre-notion letter this Mnday, that will get
it moving. There is a status conference on the 24th of My
before Judge Cogan. These issues will nove.

MR. TAYLOR  Your Honor, we started with an objection
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to relevance, and | think we certainly wandered well afar from
anything that is relevant before Your Honor as to the nyriad
of issues that may be before the receivership court. And
that's exactly why we need this Court decide this issue.

THE COURT: Well, I'm-- what's the nature of the
issue that's going to be the subject of the status conference
on the 24th?

MR GREKIN | can answer that, Your Honor.

The issue that's being decided at the status
conference is our fee application. W have asked the Court to
see whether we can schedule the fee application. And when M.
Baum gi ves nme that | ook he understands, and | was going to
follow up. You see, we can't file the fee application in New
York, only the receiver can file our fee application. W
asked for a pre-notion conference to discuss the fact that the
recei ver has refused to do so. That is the only issue that is
up at the pre-notion conference, whether or not soneone wll
our fee application. And the Court -- it really has only
tangentially to do with the participation agreement. W've
asked for fees and we've asked for an anount.

MR VEINCK: Actually, Your Honor, if | may point
Your Honor to the letter itself that was filed --

MR TAYLOR Objection, it's not in evidence, Your
Honor .

MR VEINCK Wll, it's rebuttal to -- first of all,
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t he Judge can take judicial notice --

THE COURT: | just want to know what -- Judge Cogan,

I just want to know what he's going to be taking up. | nean,
that --

MR VEIN CK: Actually, Your Honor, as a technical
matter in the interest of full disclosure, the agenda for the
status conference is set about a week or so in advance. But
we have no probl em advocating that the pre-notion letter be
taken up. And I believe, based on Judge Cogan's order, that
we respond by this Monday, that's his intention is to take it
up.

MR GREKIN | did not read that this way. | believe
that the pre-notion letter was very specific. The only
thing --

THE COURT: Ckay. Again, you're going to have to be
cl ose to a mcrophone.

MR, GREKIN | apologize, Your Honor. Stranger in a
strange | and.

| believe, Your Honor, that the only thing at issue
at the pre-notion conference is whether or not we are all owed
to file our fee application.

THE COURT: Well, | think the one thing that | can
resolve today is the issue what's the nature of this interest.
Is it adirect interest, or is it anindirect interest? And

if it's a-- this direct interest that allows a separate
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exercise a price by 30294 that's one thing. If it's sonething
el se, then that's another thing.

Judge Cogan, is that his nane?

MR VEINCK: Yes, Your Honor.

THE COURT: As a judge | can tell you -- |I'm
sure -- | cone in here and hear all the tine that this
matter's before another judge, he knows a | ot about it, it's

teed up. The judge is ready to go resolve that. But know ng

judges, and being a judge, | can tell you I'malways fine with
anot her judge resolving. | welcone another judge resol ving
one issue, so that | can take it off my table -- ny plate.

MR, VEINICK: But, Your Honor, respectfully, Judge
Cogan has an order before himthat specifically says |'m going
to decide matters relating to this receivership.

MR GREKIN That's --

MR, VEIN CK: Excuse ne, counsel

MR GREKIN | apologize, | thought you were done.

Go ahead.

MR VEINICK: Specifically enjoins ancillary
proceedi ngs such as this. So it's not that he may or may not
want to get to this, it may or may not be that he would prefer
Your Honor to decide it, but it's up to himto tell us that.
I[t"s up to himto |ift the stay, lift the injunction, so that
the parties can cone before Your Honor on this issue. That's

clear fromthe receivership order
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THE COURT: Co ahead, sir.

MR GREKIN. No, it's not. 1In fact, the opposite is
clear fromthe receivership order. The receivership order
specifically stays ancillary proceedi ngs, including bankruptcy
proceedi ngs. Under that order had the receiver w shed to stay
the proceeding they woul d have had to stay this entire
bankruptcy. They've had every opportunity to do that.

In fact, under the order, the receiver is responsible
if this Court is violating that order, and going forward with
the proceeding, not intentionally. But if this Court is going
forward with an ancillary proceedi ng, under paragraph 23 of
that order, counsel is required to report to the New York
court imediately that sonmething is going on, and take steps
to stop the proceedi ng.

In addition, the entire bankruptcy proceedi ng under
t hat order, under paragraph 25, nust be stayed.

Counsel and the receiver have had every opportunity
to do that, and they have not. There is not a thing, not a
word in that order, that allows counsel to stay a particular
issue in the proceeding. The proceeding is stayed, or it is
not stayed. This proceeding is not stayed. The receiver has
been invol ved for sixteen nonths.

MR, VEINICK:  Your Honor, the receivership order
doesn't require staying this entire bankruptcy

procedure -- proceeding, just this particular contested
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matter, because it goes after specifically -- it's a specific
attenpt by 30294 to adjudicate what is and what isn't
recei vership property, what is and what isn't the receiver's
rights under that property. And as far as -- and as far as
whose obligation and whose burden it is, it's on the burden of
the person seeking to get out fromthat injunction, to get out
fromunder that stay, to go to the receivership court and seek
relief fromit. And, certainly, we think that that's what
appropriate here.

THE COURT: Ckay. Counsel, I'mgoing to take a ten-
m nut e break.

THE CLERK: Al rise.

(Recess from3:42 p.m until 3:59 p.m)

THE CLERK: Al rise.

THE COURT: Pl ease be seated. Parties, we seemto be
westling over the issue of -- is it Judge Gogan? | want to
make sure | get his nane right.

MR VEIN CK: Judge Cogan. COGA-N

THE COURT: Ch. Cogan. Okay. | see his initials
here, but | don't see his nane. kay.

MR VEINICK: Brian M Cogan.

THE COURT: Ckay. So the question seens to be what
di d Judge Cogan nean when he signed this order? Now, | can
only speak fromny own experience, and that is there's two

times when | have a specific intent when it comes to an order

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 1:16-cv-06848-BMC Document 329-1 Filed 06/06/18 Page 100 of 192 PagelD #: 7590
99

M chael Baum - Direct (Tayl or)
of mne. One is when | draft the order nyself. | know what |
intended when | draft the order nyself.

Second, sometinmes |'masked to break the tie between
two conpeting fornms of order. Typically speaking, at the end
of a hearing | ask one party or the other to draft the order,
circulate it by the other. They can't agree on what | said,
they bring two fornms of order to me, and | deci de which one is
correct.

But with respect to every other order that cones
before me, the fact of the matter is that | don't have any
specific intent at all. Parties typically negotiate the forns
of order, regardl ess of whether they' re agreed order to begin
with or they beconme agreed as to form because |'ve told the
parties to go and do that.

So as long as they submt that order to me, and
they' re not goring the ox of sonmebody who's not involved in
the dispute, I"'mgoing to sign that order without having a
specific intent as to what the provisions are.

So when it cones to this SEC order, | doubt very
serious that Judge Cogan had any specific intent when it cane
to a dispute like this. If you raise the issues of authority
and the nature of the interest and where those issues are to
be resolved if soneone files bankruptcy, in all Iikelihood
Judge Cogan is not going to be deciding what he neant at all.
He's going to be deciding what the SEC meant when it drafted
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this order, probably with little to no input fromthe opposing
parties.

So to suggest that Judge Cogan put the yellow police
tape around these issues and said no one el se should cross
that line, | sinply don't buy it. But | could be wong. And
if 1 amwong, he will tell ne that I am w ong.

But here's where we are today. |If | rule that M.
Schwartz had no authority, or that he did have such authority
but he gave 30294 nothing nore than a participation with no
direct rights to participate, then Platinums current receiver
is going to agree that | have all the jurisdiction, all the
Stern power, and Judge Cogan's full authority to rule on this
matter. And 30294 will not be heard to say otherw se in Judge
Cogan's court.

Now, if | rule for 30294, then Platinumgets to go
back to Judge Cogan and say that | got it conpletely wong.

Either way, | don't find any harmto Platinum by just
goi ng ahead and resol ving these issues about authority and the
nature of this interest, so --

And, by the way, if we have this hearing today and it
goes the way of 30294, Pl atinum goes back to Judge Cogan and
says | didn't have any right to do the things that |I'm doing
here today because violation of his order, and he agrees with
them |'mnot going to take that personally, any nore than |

woul d take an appeal of ny order today, ny ruling today,
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personal ly.

| do know this, though. If I was to rule for
Pl ati num today, and there was an appeal, one of the issues up
on appeal is not going to be whether | had the authority, the
power, the jurisdiction to resolve this dispute. So at |east
we can get that out of the way.

Let's see where we go from here.

Ckay, M. Taylor?

BY MR TAYLOR
Q M. Baum could you flip with me --

MR TAYLOR I'mgoing to withdraw the -- | believe
there was a pendi ng question. |'mgoing to wthdraw that
question, Your Honor, and nmove on.

THE COURT: Ckay.

Q WII you flipwith me to Exhibit AA, M. Baun? This is

an email fromyou to M. Hoebeke. |Is that correct?

A Yes.

Q GCkay. And there's an attachnent to this email. [Is that
correct?

A Yes.

Q Ckay. Wat is this docunent that you sent to M. Hoebeke
via this email?

A As | was allowed to testify, M. Hoebeke and | were
instructed to find sone party or entity to purchase a

participation in these agreenents. | reached out to a few
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peopl e, but there were two people that | recall. One was this
of fshore conpany, TCA dobal Credit Master Fund, and it was a
conpany that ny son, through where he's enpl oyed, was
affiliated with, and |I reached out through himto themin an
effort to see whether or not they would be interested in
participating or purchasing in the |oans.

MR. TAYLOR  Your Honor, we nove for adm ssion of
Exhi bit AA

THE COURT: |Is there any objection to AA?

MR. VEI N CK: Rel evance, Your Honor.

MR, TAYLOR  Your Honor, we're getting to that. |
believe, if | may speak as to what the evidence is about to
show for rel evance?

THE COURT: Ckay.

MR, TAYLOR | believe we're going to conpare and
contrast this agreenent that was attached as AA, which is a
form promul gated by Schafer & Winer to kickstart negotiations
with any potentially interested parties, and this was the form
they were working off of. And this was substantially the
docunent that was sent to 30294.

And if you conpare and contrast some very specific
provi sions, specifically paragraphs 5 and 9 of the 30294
agreenent with paragraphs 6 and 10 there was -- one paragraph
was del eted -- Your Honor's going to find that there's sone

very marked differences in those docunents.
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Here, it's very clear when the TCA -- and | say here,
and I'mpointing at the TCA docunent as it's at Exhibit AA
It's the attachnment to the email. It's very clear that this
was our participation agreement. Platinumwas the only party
that can enforce it.

It's very clear also that if you go | ook at the 30294
agreenent, paragraphs 5 and 9, that there were very different
rights that were given or specifically negotiated. And so
that's the rel evance.

THE COURT: Ckay. |I'Il overrule the objection. AA
is admtted for that purpose.

(Email fromM. Baumto M. Hoebeke with participation
agreenent attached was hereby received into evidence as
30294's Exhibit AA, as of this date.)

BY MR TAYLOR

Q So, M. Baum you just heard all that | said. So | think
it would be hel pful for both Your Honor and M. Baumif you
could flip to Exhibit G which is the 30294 agreenent.

A. There is a |l oose copy sitting here.

Q So that is actually the true exhibit -- what's been
entered into evidence -- so if you'll use that one.

A Okay. It's easier.

Q Okay. So first of all, do you recogni ze these two
docunents, and were these docunments that were maintai ned by

your firn? And I'll direct you to | ook at the |ower |eft-hand
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corner of these docunents.
A If you're referring to the Wirldox number, which is down
in the bottom these are our Wrldox nunbers that we use.
These two docunents were prepared in, at least originally, by
our firm
Q And was this the formof a "participation agreenent”, and
| use -- | put those in air quotes -- "participation
agreenent” that was sent to 30294. WAs this the formthat was
initially sent out to then®
A It -- okay. The -- we have on our systemfornms of a
participation agreement. There was probably one formin what
we would call in our systema forns file which was used as a
basis to create both Exhibit AA and this participation
agreenent, which is now Exhibit G
Q Fair enough.
A | don't think G comes from AA, but they both cone
probably fromthe same form

Q So they probably have a common ancestor, if you will.

A, That would be a way to characterize them

Q Okay. So let's turn to page 4 of 8 of Exhibit G

A, Yeah, the one that's m ssing.

Q And let's -- it's mssing, did you say?
MR, TAYLOR My | approach the w tness, Your Honor?
THE COURT: Yes.

A Ckay.
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Q WII you conpare and contrast paragraph 5 of the 30294
agreenent with paragraph 6 of the TCA agreenent? First of
all, may | ask, is that, for purposes of nunbering, it does
appear that that's substantially the sane paragraph with
certain differences. |Is that correct?

MR VEINCK: Objection. Leading.

THE COURT: Sust ai ned.
Q M. Baum do paragraphs 5 and 6 appear to be simlar to
you in certain ways?
A.  They absolutely are simlar. They both have the same
first two words and the sane last words. It -- they're
basically the same paragraph with --
Q Ckay.
A.  -- sone changes, | think.
Q And | want to focus specifically on the second sentence
there, beginning with "For clarity". Let's start with the TCA
agreenent, Exhibit AA.  Could you go ahead and read that

sentence, beginning with "For clarity"?

A "For clarity" -- out |oud?
Q Yes.
A "For clarity, Platinumretains the right to manage,

performand enforce the terms of the note and to exercise and
enforce all privileges and rights exercisable by it thereunder
inits sole and unfettered discretion, including the right to

anmend the note.”
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Q Ckay. So now let's turn over to the 30294 agreenent at
Exhibit G And that sentence starts out exactly the sane,
doesn't it?
A. Correct.

MR VEINCK: Objection. Leading.

THE WTNESS: |'m sorry.

THE COURT: Ch, it is, but I"'mgoing to let that one
stay.
Q But is there any differences, M. Baunf
A. There is a phrase in the sentence that has been inserted
i n paragraph 5.
Q GCkay. And what is the phrase that has been inserted?
Coul d you read that?
A, "Notwi thstanding the above, Platinum agrees that any
settlenment or sale regarding any and all collateral or the
sale of any and all collateral under the note docunents is
subj ect to participation purchaser's consent, which shall not
be unreasonably withheld."

Q GCkay. So that was a negotiated difference between these

two docunments, and 30294 negotiated this difference. |Is that
correct?
A I'mthere. ay. That was negotiated between Sean

Fitzgerald (ph.) and nyself.
Q Now, let's --
A And ne.
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Q ~-- turn to paragraphs 9 and 10, 9 of the 30294 agreenent
and 10 of Exhibit AA the TCA agreenent. Again, I'mgoing to
ask you to first just read both of themsilently. And do
t hese appear to be the sane paragraph, at |east the way that
they start out?

The first sentence is the sane.

Q ay. Could you explainto the Court what's different --
A, The next --

Q -- 9 and 10?

A.  The next two sentences are clearly different. In the TCA

proposal TCA had no rights, and in the next sentence, "All
rights, remedies or privileges with respect to the note nay
only be exercised by Plati numw t hout any requirenment for
consent or approval by TCA "

Paragraph 9, on the other hand, was changed to say.
" Cont enpor aneousl y, Platinum authorizes participation
purchaser, who shall have the sane rights and powers as
Pl ati num under the note docunents to enforce the note or note
docunents as Platinum s agent, including, but not limted to,
exercising any rights or renedies arising fromthe note or
note docunents, or as provided for under applicable | aw "
Q Thank you. Did Platinumhave the ability or desire to
advance any nore funds into Arabella on or about Decenber of
20167

MR VEINCK: Objection. Conmpound objection. Calls
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for attorney-client interactions.

THE COURT: You want to respond to that, M. Taylor?

MR TAYLOR  Your Honor, | have obtained, and we can
wal k through -- | was trying to avoid going through each and
every exhibit in the interests of time, but it was clearly
communi cat ed between counsel M chael Baum and Chi p Hoebeke
that they didn't have any funds that disclosed to third
parties, and therefore there is no attorney-client privilege.

MR GREKIN  Your Honor, | would add that --

THE COURT: Could you cone forward, please?

MR GREKIN I, you know, if he --
THE COURT: |'msorry.
MR GREKIN. | apol ogi ze.

THE COURT: We're not in the twenty-first century
when it comes to sound technology in this courtroom so |
apol ogi ze for that.

MR GREKIN. No, the apology is mne, Your Honor.
You have warned ne.

I woul d add, Your Honor, that this information is

included in M. Schwartz's declaration in front of the New

York court.
THE COURT: I'Il overrule the objection as to
privil ege.

BY MR TAYLCR

Q Did Platinumhave the ability or desire to advance any
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nmore funds into the Arabella |oan in the Novenber/Decenber,
2016 time frame?
MR VEINCK: Objection. The conpound nature hasn't
been corrected.
THE COURT: |'Il overrule the objection.

A I'mawtness. | don't knowif I'mallowd to ask a
question, but are we speaking about Platinumor are we
speaki ng about the receiver?
Q W' re speaking about Platinumacting through the
receiver.
A.  The receiver stated, as ny partner said, that there was
no noney, and there was an unwillingness to put any nore noney
in Arabell a.
Q Ckay.
A.  That has been said.
Q Was it inportant in late 2016 that funds be put into
Ar abel | a?
A Arabella -- let's identify the parties. This debtor
AEX, was facing a foreclosure that had been started by
Founders. Platinumand the receiver were not party to that
lawsuit. Arabella Exploration needed counsel to defend that
l awsui t .

I f Founders woul d have forecl osed, the |ikelihood of
our -- | mean our is ny forner client and this estate -- of

havi ng any assets to adm nister woul d have been, in our
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opinion at the time, lost. Nobody was willing to step up and
defend AEX without getting a -- without getting a conm tnent
for funds.

We had no choice, we felt, but to file a Chapter 11 for
AEX, and for reasons we also felt very strongly that we needed
to file a Chapter 15. And so it was necessary to spend noney.
Both Chip and | spent whatever time we could to find sonebody
to buy a participation.

| found one person. That person was wlling to offer
400, 000 dollars. Chip found 30294, Craig -- M. Bush, found
M. Bush, who | never knew, never net, had never heard of, who
paid 500. The person | found was willing to pay 400,000 for a
50 percent interest. The result was that M. Bush
purchased -- 30294, his LLC -- purchased 45 percentages.

| believe, and as | understand it, the reason why it went
fromfifty to forty-five percent is based upon the
i nconsistency in this participation docunent between paragraph
O and paragraph 4. Paragraph 4 provides that all the
prof essional fees after the 500,000 dollar investnment are
di vided 55 percent to be paid by the receiver, and 45 percent
comi ng out of M. Bush's portion. Paragraph 4 was not changed
consi stent with paragraph O, and therefore, | mean, | think it
was all intended at the time that the professional fees that
had accrued prior to the receivership would cone off of the

recei vership side, and the professional fees that would be
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fromthat day forward for all of the professionals, would be
pai d shared. Wich professionals? That woul d be the
prof essionals that were part of --

MR TAYLOR  Your Honor, I'mgoing to interrupt ny
own w tness and --

THE COURT: Al right.

MR TAYLOR -- and object to this last portion of
conparing and contrasting paragraph O to paragraph 4 as being
nonr esponsi ve to the question | asked.

MR VEINICK:  Your Honor, he may not |ike the answer
he got, but let the witness continue it.

THE WTNESS: Let's hope it --

THE COURT: Well, I'Il sustain the objection to
nonr esponsi veness but obviously -- well, I'Il just sustain the

obj ection to nonresponsi veness.

Q M. Baum the urgent nature of needing funds is described
in Exhibit FF. Could you turn with me to that enail that was
sent from Chi p Hoebeke to yourself and David Steinberg? Wo
is David Steinberg?

He was one of ny three client contacts at Platinum

And when was this email sent?

Decenber the 8th.

And this was before the receiver was appoi nted, correct?

Yes.

o >» O > O F

And at that point David Steinberg was an authorized
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representative of Platinum |s that correct?
A Yes.

MR. TAYLOR  Your Honor, we nove for adm ssion of
Exhi bit FF.

THE COURT: Any objection to FF?

MR, VEINCK:  No, Your Honor.

UNI DENTI FI ED SPEAKER: There goes that discussion.

THE COURT: FF is admtted.

(Email from M. Hoebeke to M. Baum and M. Steinberg was
hereby received into evidence as 30294's Exhibit FF, as of
this date.)

Q Could you read the first two sentences out |oud of that
email fromChip to David and yoursel f?

A, "The reason for the sudden urgency is that Founders has
filed a lawsuit. | think Mchael forwarded this to you
regarding the unpaid JIBs and the AFEs and is |ooking to
foreclose on the working interest. At this point, we have
strung out all the attorneys that we have had represent the
LLCs, and they are unwilling to work without sone of the past
due invoices being paid and a path for the future invoices to
be paid. Wthout cash in the next few weeks, we will not even
be able to file a response to the |awsuit on behal f of the
LLCs. Wthout a response, there will likely be a default
judgnent entered granting Founders the requested relief, and

they will own the working interests without having to pay
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anot her dine. Mchael and | have a conference call wth Steve
O Connell (ph.)" --

MR VEINCK:  Your Honor, may | interrupt the reading
for one moment? | should have objected to this. There is a
common interest between the Arabella estate and the receiver
W th respect to the Founders litigation. And so | would
tentative--

THE WTNESS: |It's been settl ed.

MR VEINICK: To the extent this is discussing those
positions, it would fall under their common interest and
privil ege.

MR. TAYLOR  Your Honor, this was disclosed through a
third party. | don't believe that you've heard of any joint
def ense agreenment that was entered into. It hasn't been
offered by M. Winick, and while he may assert that, these
are different parties discussing something and sent to third
parties. There's no privilege.

MR VEINICK: No, the parties to the joint defense
conmon interest agreenent are the Arabella estate, two out --
the three Arabella estates and the receivership. And M.
Hoebeke can testify to that.

MR. TAYLOR And the receivership, which was not
in -- Your Honor, that, kind of, proves the point that there
was no receivership at that point on Decenber 8th.

MR VEINICK: |Is the receiver standing in the shoes

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 1:16-cv-06848-BMC Document 329-1 Filed 06/06/18 Page 115 of 192 PagelD #: 7605

114
M chael Baum - Direct (Tayl or)

of Pl atinun?

MR TAYLOR  Your Honor --

MR VEINCK If it's asserting this privilege. It's
the receiver's privilege to assert on behalf of Platinum

MR TAYLOR There's no joint defense agreenent
before this Court. He asserts there's one. | haven't seen
it.

THE COURT: |'Il overrule the objection.
BY VR. TAYLOR
Q Mchael, thank you. So the fear was -- that Chip is
describing -- is that Founders was going to foreclose on all
of its interests because of the lawsuit it filed?
A Yes.
Q And you couldn't get an attorney to answer -- to even
file an answer without getting nore funds into the Arabella
entities?
A. | never spent any tine |looking for an attorney to answer
that, but that's what | understood from Chip.
Q GCkay. This is the same Founders that M. Battaglia just
represented to the Court. It appears this litigation is at an
end if we're finally going to nonetize these assets.
A Yes.
Q Is that correct?
A. | understand it's now been settled. That's what | heard.
Q And that was nmade possi bl e because there was sone funding
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made avail able by ny client.
A, The settlenent this norning?

MR VEINICK: Objection. Calls for specul ation.

MR TAYLOR W thdrawn, Your Honor.
Q Turn to Exhibit CC. This is an email fromyou to David
Steinberg with a cc to Chip Hoebeke. And there you ask M.
Stei nberg, "You need to make up your mind. Do you want to pay
us 400 and let us try to save it? Yes or no? There's no
time." It goes on. And then in the end it says, "There's no
time anynore to sinply delay a decision." This is dated
Decenber 8th, 2016

Wiy were you telling M. Steinberg there's no tine to

del ay a deci si on?

MR VEINICK: bjection. It calls for attorney's
i npressions as to why he gave advice to a client.

THE COURT: 1'Il overrule it.
Q Wiy were you telling himthere's no tinme anynore to
sinply delay a deci sion?
A.  Because we were facing the inmmnent foreclosure of -- in
the lawsuit from Founders.
Q In fact, there is an attachnent to this email. 1Is that
correct?
A, Yes. That was the lawsuit.
Q GCkay. And within that [awsuit Founders request

foreclosure of the Founders mneral lien on the property on

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 1:16-cv-06848-BMC Document 329-1 Filed 06/06/18 Page 117 of 192 PagelD #: 7607
116

M chael Baum - Direct (Tayl or)

which it attaches.
A Yes.
Q Is that correct?
A Yes.

MR. TAYLOR  Your Honor, we nove for adm ssion of
Exhi bit FF.

THE COURT: FF?

MR VEINICK: (bjection to --

THE COURT: FF?

MR TAYLOR [|I'msorry. CC

THE W TNESS: Thank you very much.

THE COURT: Any objection to CC?

MR, VEINICK: The same objections as before, Your
Honor .

THE COURT: CCis admtted.

(Email fromM. Baumto M. Steinberg was hereby received
into evidence as 30294's Exhibit CC, as of this date.)
Q Wiat business was Platinumin?
A, Platinumwas in the business of naking high-interest
| oans and taking equity positions in many of their other
positions. | understand they had different aspects or
different units.
They were also in the insurance business, where they

woul d buy life insurance policies.

Q Thank you. And you've been a bankruptcy attorney for
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over thirty years. |Is that correct?
A. Yes. No. Slightly less than.
Q Slightly less than
A. | mean practicing bankruptcy.
Q And you've either represented such funds or dealt with
ot her such funds during the course of that career.
I's that correct?

MR VEINICK: Objection. Vague. | don't know what
he neans by "such funds".

THE COURT: Ckay. |I'Il sustain the objection.
Q And during the course of your career have you dealt wth
venture capital funds or private equity funds that are simlar
to Pl atinunf
A It is not something we regularly do, but we have
represented such funds in the past, and are representing such
funds currently today.
Q In your opinion and based upon your experience, is
selling a part or all of a -- of its loan in the ordinary
course of a fund |ike Platinunf
A It is sonmething that we see happening all the tine with
t hese funds.

MR. TAYLOR | have no further questions, Your Honor.

MR, GREKIN.  Your Honor, | will not endeavor to gril
ny partner for very |ong.

DI RECT EXAM NATI ON
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BY MR GREKI N
Q Afternoon, M. Baum
A. Didyou think that entering the participation agreenent
was a m stake by the receiver?
A.  Absolutely --
MR VEINCK Objection. Calling for his nental

i mpressions and the advice that he gave to his client and why.

MR GREKIN I'mnot calling for the advice he gave
to his client at all, Your Honor. |In fact, I'mnot referring
to that. | just want to know at the time that the

participation agreement was entered, whether he thought it was

a m st ake.
THE COURT: Ckay. |I'Il overrule the objection
A. | absolutely thought it was a smart thing to do and a

good thing to do.
Q \Wy?
A.  Because in ny closeness to the assets that were invol ved,
and after hearing reports fromthe |iquidator, the managers,
and everything else, there was a sense that there would be a
pot of gold at the end of the rainbow and that these assets
had val ue.

The original |oan was sixteen mllion dollars. Sonebody
had performed due diligence. There was value here. And it
was just a question of having the liquidity to maintain the

value. And in order to maintain that value, it needed sone
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l[iquidity. And | believe that selling those assets, as we
were selling a portion of the note, as Chip and | were
instructed to do by Platinum was a smart nove, and it was a
good nove, and we sit here today, in hindsight, it was an
excel | ent nove.
Q Did anyone ever express a wllingness to purchase a
participation on terns better than the participant eventually
agreed to?
A.  No.
Q To your know edge
A. | amnot aware of any -- anyone. The only one that | was
aware of was the person | contacted, who offered 400 for 50
per cent .
Q And one final question. Wre you ever, during the
negoti ati ons of this agreenent, under the inpression that the
recei ver did not have the requisite power to enter into what
we have called the participation agreenent?
A It --

MR VEINICK: Objection. Calls for his inpression
about the scope of his own client's authority.

THE COURT: Well, this is the type of question
parties, that -- it's, kind of, one of those things that I
kind of get the inpression that M. Baum woul dn't have done
this if he didn't think that it was a good idea or if his

client didn't have the authority.
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MR- GREKIN.  Wthdrawn, Your Honor.

THE COURT: So do | sustain it or do | overrule it?
| don't know. |'mused to suits --

MR GREKIN  Fair enough. | wthdraw the question,
and | have nothing further.

THE COURT: Al right.
CROSS- EXAM NATI ON
BY MR VEI N CK
Q M. Baum we just heard you testify about your decades of

experience, correct?

A Yes.

Q And you're experienced in bankruptcy?

A Yes.

Q And you're experienced in receiverships?

A. W do do receiverships as well. | personally have only
been involved in two other receiverships -- three others.
Maybe four. Some |ocal state court receiverships, two -- one

federal receivership that we've been doing, and there nmay have
been an earlier one that | renenber. Federal. Two previous
federal receiverships.

Q Was this prior to or after the Platinumreceivership?

A Prior to.

Q How many years prior?

A.  The one was many, nmany years prior, and the other one is

contenporary. It's still going on.
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Q You're careful in your work, correct?

A 1'd like to be.

Q Like to be. Hum

A 1'dlike to think | am

Q You drafted the participation agreenent, correct?
A If you want nme to say | drafted it, I will take
responsibility for it. It was drafted at my direction.

Q You nade certain it was clear before it was signed,
correct?
A. Not as clear as | should have, no. There are a few
i nconsi stencies init.

There are several inconsistencies, correct?

Only two that | know of.

Q
A
Q Wwell, one of themis paragraph 4 versus O, correct?
A Yes.

Q That you testified to.

A That's one. | take responsibility for that one. That
one | drafted. | changed it in O | forgot to change it in
par agr aph 4.

Q And as you see it, what is the other inconsistency?

A.  That we didn't change one of the earlier paragraphs to be
consi stent with what we negotiated, which was in paragraph 9.
Q And the inconsistencies between paragraph 9 and which

par agr aph?

A | -- the one you pointed out in your brief, and I think
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it's paragraph 5. AmI right?
Q Right. And the inconsistency you' re pointing to is the
| anguage that tal ks about Platinum s sole and unfettered
di scretion, correct, to continue to manage the | oan, versus
the add-in that you described in paragraph 9?
A. Correct. And notw thstanding the add-in.
Q And you would agree that the additional |anguage in
paragraph 5 about 30294's consent, that doesn't, in and of
itself, give 30294 the right to make a direct clai magainst
the Arabella estate, correct?
A, Absolutely not. | can explainit, the two differences,
if you want ne to, but this is cross.
Q Al right. In paragraph 6 of Exhibit G --
A Yes?
Q The language that requires 30294 to be kept in the | oop,
to paraphrase, correct?
A, And requires paynent of their professional fees as well.
A shared arrangenent.
Q They need to be kept in the | oop, because they can't go
directly to the borrower, correct?

MR, TAYLOR  Objection, Your Honor. Totally assunes
facts not in evidence. Msstates the evidence.

THE COURT: No, I'mgoing to allow the witness to
express his opinion on this. |1'll overrule the objection.

A, Can | explain the difference?
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Q Is it possible to have the question --

A | mean, it was a yes or no.
Q | think there's a --
THE COURT: |'ve overruled the objection. |

under st ood the question. Mybe not exactly. The question
wasn't phrased this way, but when -- did 30294 have the
ability to go directly to the borrower?

THE WTNESS: Only if paragraph 9 would be invoked,
which is -- under paragraph 9, if they would say |I'minvoking
paragraph 9, and now | have that right, they would have had
the right to do so. That is howit was nmeant to be, that they
woul d have the right whenever they exercised that right, or
wanted to exercise that right, but as long as they haven't
exercised their rights under paragraph 9, then they would --
they were willing to allowto work with them

Par agraph 9 shoul d have been nore artfully expressed
directly in paragraph 5 and 6 to avoid that inconsistency.
Q And so now, instead, you have a situation where Platinum
filed this proof of claimand 30294 is trying to usurp that
proof of claim correct?
A Well, forty-five percent of it.
Q That's not what their transfer said, is it?
A 1 didn't -- | didn't read the transfer
Q You prepared the proof of claimthat Platinumfiled

correct?

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 1:16-cv-06848-BMC Document 329-1 Filed 06/06/18 Page 125 of 192 PagelD #: 7615
124

M chael Baum - Cross
A M office did. | think | sawit before we sent it over
to M. Schwartz.
Q And your office wouldn't have sent it for filing if it
wasn't within Platinum s authority to file the proof of claim
correct?
A. Correct.
Q There's nothing in the participation agreement in Exhibit
G that precluded Platinumfromfiling the proof of clains,
correct?
A. Correct.
Q And you testified that your instructions from Pl ati num
were to find a participant, correct?
A Yes.
Q And the docunent you drafted was intended to conply with
t hose instructions, correct?
A, To find sonebody to buy into the | oan? Yes.
Q To find a participant for the |oan
A, Are you using the word participant the way it's being

magi cal |y used over here by the attorneys or just to find

sonebody to buy into the loan? |'musing the word partici pant
as -- very loosely. | think the actual word -- but it doesn't
matter. | don't recall a conversation fromlast June of 2016,

but as | understood it, find somebody to put noney into this
| oan and buy a piece of us.

I think that you' re using the word participant in a | ega
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sense. | never used it in a legal sense. | still don't
understand it as a |l egal sense the way you and M. Taylor are
di sputing it. Somebody here was buying a piece of this note.
Q You don't understand what participant neans in a | ega
sense, but you drafted a docunent that's | abel ed
"Participation Agreenent", and you gave it to your client to
sign, and you're seeking hundreds of thousands of dollars of
fees for that work?
A Let ne explain. You re using the word partici pant
different than M. Taylor is using the word participant
relative to this participation agreement. So | don't want to
get into that dispute.

Obvi ously I know what a participant is in the regular
sense, and | know what a participant is ala In re AutoStyle
inthe Sixth Circuit, which is the kind of participation
agreenent that we were trying to enmulate. That's the one we
do all the time, and those are called participation
agreenent s.

Q \Where the participant has no direct right to go against
the borrower. That remains with the | ead agent, correct?
A, Sonetimes, yes. Sonetimes, no. In the AutoStyle case,
don't recall what -- | know the attorneys there. | don't
recall which way they have witten it. W've seen them go
bot h ways.

Q But your intent -- you |labeled this as a participation as
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the way you understood a participation to be, correct?
A, Wiich could go both ways.
Q Right. But you didn't draft it clear enough to nake that
di stinction, did you?
A. | thought we did in paragraph 9. But it's not.

Q But you had the remai nder |anguage in paragraph 5,

correct?

A You are correct. It isin -- there's no question that
there is -- they're not consistent.

Q And paragraph 6, likew se, is inconsistent with paragraph

9, correct?
A, Correct.
Q Right. So5and 6 mlitate in favor of Platinum
mai ntai ning control in accordance with the traditional role of
a lead and a participant, correct?
A Yes.
Q And paragraph 9 is the outlier, correct?
A.  Paragraph 9 says sonething very different than paragraph
5 and 6 inplies. No question about it. That's fact.
Q Did S&Wreceive a retainer when it started working for
Pl ati nun?
A, To the best --
MR GREKIN.  Objection. Relevance.
THE COURT: Say it again. Say the question again.
MR VEINCK: The question was if S&Whad -- Schafer
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and Weiner had received a retainer fromPlatinumprior to
comenci ng work for Platinum

THE COURT: Yes. And what is relevant to that?

MR VEINCK: The relevance is they put the
prof essional fees at stake here, howvital it was to get them
paid so they can continue to -- they could save the Arabella
collateral. And they talk about the pinch that Pl atinum found
itself in and that Arabella found itself in, and really what
this was was a play for professional fees.

MR GREKIN Oh, | withdraw ny objection. |'IlIl et
M. Baumtal k about that.
A It wasn't our fees that were the problem CQur fees were
not the problem W were willing to wait. W had an
agreenent from June that paid all of the professionals pro
rata. The surcharge agreenent and the anendnent to the
surcharge agreenent or the carve-out, whatever you want to
call it, what has been | abel ed the guarantee or the amendment
to the guarantee, signed by Platinumin June, is what gave
priority to all the professionals, not this participation
agreenent .

They already have -- every professional in this room--
every single one in this roomis included in a surcharge that
Plati numagreed to in July. This agreenment just changed
i nstead of you paying a hundred percent of the surcharge, you

pay fifty-five of it, and he pays forty-five of it.
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We did not need fees. M. Hoebeke needed his firmto be
pai d, because he was appointed by this court as the CRO If
he woul d have been owed noney, he woul d have had to waive it.

M. Battaglia was not going to file a Chapter 11 unless
he got a retainer. M. Forsche (ph.) was not going to file a
Chapter 15 unless he got a retainer. Your |ocal counsel,
Kessler Collins, was not going to go forward unless they got a
retainer. Steve O Connell was not going to go forward as the
oi | and gas person unless he got a retainer.

When t he 500,000 dollars was put on the table, it was
divided pro rata by everybody. W actually took |ess than
what we were intended to.

This agreenent did not pay anybody. W were willing to
wait. W were willing to rely on the surcharge.

Q You testified that you thought that the professional fees
were necessary, because there was a danger of foreclosure on
Arabel | a, because the asset value was very |low, correct?

A.  There was a danger of foreclosure. | don't know what the
asset val ue being very | ow neans.

Q You need to bring in a participant because there wasn't
enough value in the estate to find other kind of financing.

A, There was no wllingness to provide any cash towards this
asset. So there was no liquidity, or there was no noney

avai | abl e from your predecessor or fromyou to fund this

Arabella -- protecting this Arabella asset.
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Q Right. And you testified before words to the effect that
sonmeone had to have done diligence on this, right?
A. No. | think the testinony was that M. Schwartz said in
his declaration that he had done diligence on it.
Q You never saw that diligence, right?
A | just sawthe result. There was -- you want to know
what | was told the result was? No?
Q No. You didn't dig into the diligence yourself, correct?
A, \Watever due diligence they had to value the asset? No,
| did not.
Q And you mssed the tagalong rights, correct? You didn't
advi se your client that tagalong rights existed, correct?
A. | did not know about the tagalong rights until January
6th, and |I've already disclosed to your partner ny opinion of
t hose tagal ong rights and what value they may have had to this
estate. And |I'mhappy to disclose that here if you want.
Q Your counsel asked if you see sales like this all the
time in connection with funds like Platinum Do you renenber
t hat ?
A.  Clains being bought and portions of clainms being bought,
yeah. | nean, yeah, it happens all the tine.
Q It happens all the time in receiverships?
A | can't say that. |[|'ve only been involved in three
receiverships. | can't say that. 1've never -- | don't think

| ever saw it --
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Q Toclarify. So the sane formfromyour systemwas used
to create Exhibits AA and G correct?
A It appears that way, yes. | think so.
Q And that was the formthat you sent to your son's conpany
totry to get them--
A. No, ny son's conmpany -- no, no, no, no. It was a -- ny
conpany works -- ny son, at that tinme, worked at a financial
advi sor, and he had had dealings with this TCA d obal
of fshore, and he introduced ne to that conpany. He had a
contact there, so that was it. There was no affiliation at
all with ny son. He had just done sone business for them
Q And it's your position -- you're advocating that Exhibit
G constitutes an assignnent, not a participation, correct?
A. Am| going to say sonething now that's a | egal concl usion
when | say assignment versus participation? | nean, |
haven't -- what --
Q Wwll, you're a lawer. You're testifying due to your
role as a lawyer for nmy client. And you've filed a reply in
response to our objection to the transfer of claim So is it
your position, legal or otherwise, that Exhibit Gis an
assi gnnent as opposed to a participation?
A, The answer is in ny discussions with Sean Fitzgerald
that's what it was supposed to be.
Q Sir, can you turn --

A, The use of the word assignnent, |I'mnot sure. Ckay.
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Q In the binder that your partner prepared, this is wtness
and exhibit list of Schafer & Weiner.
A | don't have that in front of ne.
MR, GREKIN: Nor are those docunments admtted into
evi dence, Your Honor.
MR VEINICK: Well, they're about to be.
MR GREKIN Really?
A Can | --
UNI DENTI FI ED SPEAKER: Do you have anot her copy of
t hat bi nder?
A, Can | talk about this last question that | answered,
because I want to just --
Q No, you've answered it to ny satisfaction.
A, Okay. Because | don't think | was accurate.
MR VEINICK: My | approach the w tness, Your Honor?
THE COURT: Yes.
Q Can you turn to Exhibit -- to tab 5 in the binder,
pl ease? And take a nonent to famliarize yourself.
A I'mfamliar with this docunent.
Q You've seen this docunment before today?
A Yes.
Q Ckay. Is this a document that you provided to your
counsel for use in today's hearing?
A. And this is a docunent that we -- that our firm prepared

for today's hearing, yes.
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Q GCkay. And it's a docunent that's been in your firms
files since you first obtained it?
A Yeah, | think. | nean, this is the amendnment to the
guarantee. Correct, yes.
Q And when did you first see the amendnent to the
guar ant ee?
A, This would have been in July of 2016.
Q You've maintained a copy of that in your firms files
since then?
A Yes. |'msure we did.

MR. VEIN CK:  Your Honor, I'd nove to admt Exhibit
5, the anmendnent to the guarantee, as |listed on the Schafer &
Weiner witness and exhibit |ist.

THE COURT: Any objection to 57?

MR. TAYLOR  Your Honor, | may be dense, and | have
an objection as to rel evance. Mybe his questions will reveal
the magic lanp here, so at this time | state an objection to
rel evance.

MR. GREKIN:  Your Honor, | have a rather unusua
objection, which is that | think that if Exhibit 5is admtted
4 and 6 should also be admtted since they're really part of
all the same transaction.

MR VEINICK: |'mhappy to concede to that.

MR GREKIN. Well, fair enough

THE COURT: 4. kay. So now you're offering 4, 5
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and 67

MR VEI N CK: Yes, Your Honor.

THE COURT: And the relevance is what?

MR VEINICK: The relevance I'll get to in one
nmoment, if you'll permt me a few questions.

THE COURT: Ckay. Then I'Il defer ruling until
I've -- until you've satisfied the rel evance objection.

MR VEINICK: Certainly. And would Your Honor Iike
ne to lay the sanme foundation for 4 and 6 as | did for 5?

THE COURT: There's no objection. Well, | don't
know. Are you going to have objections to 4 and 67

MR. TAYLOR  Your Honor, sane objection. | presume
that his next questions mght, again --

THE COURT: Ckay.

MR. TAYLOR -- reveal that to ne.

THE COURT: Yes. |If you would establish rel evance.

MR VEINICK: Certainly.
BY MR VEI N CK
Q M. Baum can you turn to paragraph 2 of the guarantee

amendnent? That's on page 3 of 4.

A Yes.

Q You see it's labeled, "Security for Guarantee"?
A Yes.

Q GCkay. Can you read that to yourself?

A Yes.
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You' ve had an anpl e opportunity to read it?
Yes.

What is your understandi ng of paragraph 2?

> O > O

Basically, that we were given a -- akin to a surcharge or
a carveout, however you want to call it, fromeither the
assets or a sale of the note for all of the professionals,
which is nore -- described nore in Exhibit 6.

Q Wuld, in other words, describing that be a first out?

A It was a surcharge, a 506(c) surcharge for a carveout.

Q GCkay. And what were the conditions that had to be net
for this surcharge to be activated?

A Wll, it had to be -- it was approved as part of a
budget, and it accrued, and -- and --

Q well, back up.

A | nean -- | nean what --

Q You're at Roman --

A. It has -- nunber one, it has been approved as part of the
budget in accordance with the forbearance agreenent.

Q Wwell, what about (a) and (b) of that provision?

A. It happens upon a foreclosure, or it happens on a sale
wth a note. So it was a surcharge against the assets as well
as agai nst the sale of the note.

Q Right. And as far as you know, there's been no
foreclosure on the collateral, correct?

A. Correct.
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Q Al right. And you're advocating that there be -- that
it was an assignment, not a participation, so you can get your
first out, correct?
A It was acknow edged in the assignment that this is still
val i d.
Q But you need it to be categorized as an assignnent in
order for your first out to be triggered, correct?
A, No, no, no. The 500,000 dollars, which was a sale of the
note, whether or not that sale of the note was an assi gnnent
or a participation, that 500,000 dollars was to be paid
pursuant to this carveout.

What the participant bought is of no consequence to this,
because when the 500,000 dollars was transferred, that is
noney that they -- or proceeds that they received for a
portion of their note, and whether or not that note was fully
assigned or not fully assigned, that 500,000 dollars bel onged
pro rata, according to the forbearance agreenent in nunber --
Exhibit 6 -- to everybody. |It's paragraph 2(d), as in David.
Q So just so we're clear. You need the participation
agreenent, Exhibit G to be enforced in some neasure in order
to get your first out under the guarantee, correct?

A Well, of course. W needed sonebody to spend 500, 000
dol I ars.

UNI DENTI FI ED SPEAKER:  One nonent, Your Honor.

THE COURT: So did you want to reoffer 4, 5 and 6?
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MR VEINICK: Ch, yes. Thank you, Your Honor.
MR. TAYLOR  Your Honor?
MR VEINNCK: | would nove to admt 4, 5 and 6.

MR TAYLOR | w thdraw any objection, Your Honor.
THE COURT: | guess it's Schafer & Winer Exhibit 4,
5 and 6 are adm tted.
(Quarant ee agreenent was hereby received into evidence as
Schafer & Weiner's Exhibit 4, as of this date.)
(Amendnent to the Guarantee was hereby received into
evi dence as Schafer & Weiner's Exhibit 5, as of this date.)
(For bearance agreenent was hereby received into evidence
as Schafer & Weiner's Exhibit 6, as of this date.)
MR VEINICK: No further questions fromthis wtness
at this time, Your Honor.
MR, TAYLOR Al right. Your Honor, at this tinme
we'd like to rel ease M. Baum from his subpoena, ask himto
step down, and since --

UNI DENTI FI ED SPEAKER. Keep -- stay in the courtroom

or not.

MR GREKIN | was going to ask a couple.

MR TAYLOR Ch, you. I'msorry. Go ahead. |
apol ogi ze.

MR GREKIN Not too nmuch. | was going to ask him
t hough.

If I may, Your Honor? | guess |I'mlast up
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You don't get released quite yet.
REDI RECT EXAM NATI ON
BY MR GREKI N
Q M. Baum it was nmentioned in cross about mssing the
tagalong rights. Dd we mss the tagalong rights?
A, Absolutely not.
Q Can you explain why not?
A. W found out about them about five -- on the day that we
were given authority, a few hours before, an hour before, we
were given authority to rel ease the docunent.

| communicated with Chip, and | asked Chip, what is this?

Chip said he didn't know. W were under the inpression that
it had little or no value. And even -- and even as nuch as a
week later it -- we heard different and varying reports as to
what it was or was not worth. And we ultimately did sone
research on it, and we had an opinion as to what it was worth.
Q And what was that opinion, M. Baun?

MR VEINICK: |'ve got no objection. Go ahead.

UNI DENTI FI ED SPEAKER:  Eri k.
Q M. Baum there's no pendi ng objection.

THE COURT: There's no objection.
Q \What was that opinion?

MR VEINNCK: |I'msorry. Can | have the question --

MR GREKIN  Yes.

MR VEINCK -- read back?
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MR GREKIN  Ckay.
UNI DENTI FI ED SPEAKER: It was --
THE COURT: It was to -- as to his opinion of the
val ue of the tagalong, right?
THE WTNESS: There's no objection?
MR GREKIN. No objection
He said so.
What was your opinion?
They were worthless to this estate.
Because they bel onged to sonebody el se, right?

Correct.

o > O > O »F

And in fact, M. Baum what was -- despite that fact,

what was the result of nmediation in ternms of the people who
got noney from the tagal ong rights?

A.  There was a sharing arrangenent that was reached anobng

the parties which allowed some of that cash to nove in favor
of this estate, and in return for giving up a larger portion
of that cash a |arger portion of the hard assets were noved to
this estate.

Q Now, M. Baum | was a little confused when you were
tal ki ng about paragraphs 9 and paragraphs 5 of Exhibit G And
that is, again, the participation agreement. Wre you saying
that you think that 30294 -- did | get that right, 294 -- were
you saying that you think that 30294 does or does not have the

right to do what it is trying to do in this hearing?
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A. | believe that under paragraph 9 they have that right.
Q Finally, I heard you testify about the docunent entitled
"Cuarantee" out of Schafer & Winer's exhibit, and | wanted to
ask you. It sounded to nme like receiver's counsel was
suggesting that you pushed for the sale of a participation in
order to get paid. |Is that the case?
A, Absolutely not.

MR GREKIN  Nothing further, Your Honor.

THE COURT: Any foll ow up?

MR TAYLOR  Nothing further, Your Honor.

THE COURT: | have a question. So under paragraph 9,
according to your understanding, M. Baum when we tal k about
the participation purchaser having the sanme rights and powers
under the note docunents to enforce the note or note
docunents, now, are you tal king about -- you said that they
coul d, quote, "exercise their rights under paragraph 9". Are
you saying that they could exercise their rights with respect
to one hundred percent of the interest or to only forty-five
percent of the interest?

THE W TNESS: Forty-five percent of the interest. It

was the -- it was -- unartfully, | think what was intended
there is -- as | recall my discussions at that tine with
counsel, it was that the right to take action and to stand up

and say | want to take care of nmy own forty-five percent was

given to himwhen he wanted to exercise it.
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And until he does, there would be cooperation. W
woul d be talking with each other. You'd let me know if you
want to settle. | won't unreasonably withhold it. Because if
you end up getting forty-five here and fifty-five here, then
it'"s no longer giving consent unreasonable. It's the
opportunity to say hey, I'mgoing to just keep ny part. It
creates a war.

So the intent was that as long as you're doing it,
keep nme informed, but if I don't -- if, you know, if you're --
| don't like it, then | have the right to nove for ny forty-
five. That's what it --

THE COURT: So to your understandi ng how --

THE WTNESS: That's ny recollection of what it
shoul d say.

THE COURT: How does one exercise its rights as to
forty-five percent as to an undivided one hundred percent of
the collateral ?

THE WTNESS: He does that by transferring the claim

THE COURT: Well, assum ng he -- | nmean, when you say
he transfers the claim are you tal king about M. Bush?

THE WTNESS: Yes. He files the notice of a transfer
of claim And in this way he would own forty-five percent of
every dollar that comes out, subject to the waterfal
expenses.

THE COURT: Well, | understand that. | understand
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that once the noney starts flow ng, and you exercise your
right as to the forty-five percent, but if you want to take a
nore active role with respect to the collateral, how do you do
t hat ?

THE WTNESS: It's a good question. | don't know.
Sitting here, | don't know.

THE COURT: Ckay. Al right. Any other questions?
Al right. Thank you. And M. Baumis released, | think.

MR TAYLOR Right. Yes, heis, and therefore | ask
that he be allowed to stay in the courtroomif he so desires,
as he is not going to be recalled. H's testinmony will no
| onger be influenced.

THE COURT: That's fine with ne.

UNI DENTI FI ED SPEAKER:  And | make take --

THE COURT: W'd like to call M. Hoebeke to the
st and.

(Wtness sworn)

THE COURT: Pl ease be seated.
DI RECT EXAM NATI ON
BY MR TAYLOR
Q M. Hoebeke, ny nane's Cay Taylor. | represent 30294.
W' ve obviously nmet before. Could you state your full nane
for the record?
A.  Charles Leonard Hoebeke, 11, often called Chip so as not

to confuse me with ny father.
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Q And how are you enpl oyed?
A. | amcurrently the court-appointed chief restructuring
officer of Arabella Exploration and Arabella Operating
Conpany.
Q And how did you get placed into your role? The shortest
versi on possi bl e.
A.  The shortest version possible is Platinum exercised
certain rights on the | oan docunents to vote their -- the
Arabella Exploration, Inc. parent conpanies' voting rights to
repl ace the nmanager of two LLCs underneath it, substituting
nyself in for Jason Hoi sager.

That was chal | enged subsequently in the Cayman court.
The Cayman court ratified it as part of the filing of
provi sional |iquidation, and eventually, when the provisiona
l'i qui dators became full |iquidators, they were in power as
part of the liquidation order to official retain me.

So there's, depending on which side of the argunent,
you'll lean on several false starts, but eventually everyone
conceded.

Q And was Arabella in pretty desperate financial straits
when you t ook over?

A. Arabella was in desperate financial straits. W were
unabl e to pay even the payroll and payroll taxes for the |ast
payrol | of the entity.

There was one |last bit of cash. It was not exactly the
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circunstance that | was led to believe | was com ng into.
Q ay. And eventually Arabella Exploration filed for
bankruptcy. |Is that correct?

A Yes, sir.

MR. TAYLOR  And, Your Honor, | would |Iike the Court
to take judicial notice of Exhibit H1, 2 and 3, which is the
petition that was filed in this case, and the date, it was
filed on January 8th. And there was a statenent of
conpensation for both M. Battaglia and for M. Hall of
MI1ler, Johnson, that they were both paid various retainers
that were funded fromthe proceeds that were -- eventually
cane from 30294.

We can go through this in nmore painstaking detail
but I'mtrying to finish, as | knowit is past 5 o' clock, and
peopl e probably want to go hone. So | ask the Court to take
judicial notice of those docunents and those facts.

THE COURT: Any --

MR. VEINICK:  Your Honor, | have no problemwth
taking judicial notice of documents, but the conclusion as to
the tracing of funds, | haven't --

MR TAYLOR It actually says it in MIller, Johnson
It does not in M. Battaglia's. But those are the facts. |
don't think they're in dispute here.

MR VEINICK: Can you just point me to the provision,

so | can look at it for --
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MR TAYLOR Sure. H3. Go there. And again, |

think -- it's not in M. Battaglia's. It's in -- on nunber 3
or H3.

MR VEINICK: | have no problemw th that, Your
Honor .

THE COURT: Al right. | wll hold judicial notice,

Exhibits H1, H2, and H 3.
BY MR TAYLOR
Q M. Hoebeke, at the tine that AEX filed, did it have any

cash?

A No, sir.

Q D dit have accounts receivabl e?

A Yes, sir.

Q \Were those accounts receivable collectible?

A, They were still outstanding.

Q Still outstanding. So would that -- so therefore the

answer woul d be at |east they have not been collected in a
year and a hal f.
A, That is correct. They are the subject of the Founders'
di sput e.
Q Didyou file schedules with this bankruptcy eventual ly?
A Ve did.

MR. TAYLOR  Your Honor, we ask that the Court take
judicial notice of Exhibit L, which are the schedul es that

were involved in this case that indicate there was no cash at
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the time of the filing, and there was accounts receivabl es,
but they were of dubious anount or ability to collect, and
that is reflected in the schedul es.

MR VEIN CK: Except for the word "dubious", | have
no problem

THE COURT: I'Il judicially notice L. If
"dubi ousness" appears on the face of it, then so be it.

Q And, in fact, for at least the first five or six nonths,
this estate still had no cash init. |Is that correct?

A, Correct.

Q And it filed nonthly operating reports reflecting that.
I's that correct?

A, Correct.

MR. TAYLOR  Your Honor, we ask the Court to take
judicial notice of the MORs Q R S, (sic) U V, and Wof the
exhi bit notebook that reflect that there is little to m nimal
cash, below 5,000 dollars, within the estate during those tine
franes.

MR. VEINICK: No objection.

THE COURT: I'Il notice Q R S, T, U, V, and W
Q In fact, M. Hoebeke, how d you pay U S. Trustee fees?
A M firm Rehmann, advanced the U S. Trustee fees.

Q Ckay. So eventually, in Decenber, how did Arabella
Expl oration even get any cash to be able to file for

bankruptcy relief?
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Decenber 20167?
Yes.
Ckay.

I"'msorry. | should have been nore clear. Decenber

2016.

In |ate Decenber of 2016 there was an agreenent entered

into between M. Bush's conpany and Pl ati num 500, 000 dol | ars
was paid into Schafer & Winer trust accounts, expense
account, some sort of account, and those proceeds were used to

make the di sbursenents in early January.

Q Ckay. And why was there such a pressing need to file
for -- for AEX to file for bankruptcy during this tinme franme?
A. There was originally a need, even before the Founders

lawsuit, it was the Arabella Petrol eum adversary.

In this case we had a nunber of creditors -- Plati num

Arabel l a, Founders -- all of whomwanted to get everything and
remove the ability of any other creditors to get out of it.

So APC was trying to foreclose. Founders, in early Decenber,

sent an offer for ten mllion dollars, and the next day filed
a state court lawsuit seeking to foreclose at that point in

time.

W had been advised by all the counsels in the case that

no one was willing to answer that, because they didn't want to
be stuck in the case. | reached out to a nunber of law firns

|'i ke Magasset (ph.), Barnes & Thornburg, Holland & Knight,
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sonme local firms, and at that point no one w thout cash was
willing to answer that or do anything el se.
Q And so a default judgnment woul d have been taken as an
answer and they filed -- or bankruptcy filed.
A, Again, there was no counsel officially representing ne at
that point, but the unofficial counsel that | received froma
variety of people was that was what was going to happen
Q And Founders asserted an operator's lien for unpaid JlBs,
anongst ot her causes of action, and sought to forecl ose upon
the majority of the Arabella assets. |Is that correct?
A.  They were focusing on AFEs, but JIBs along with it.
Q Ckay. So, in fact, they filed a notion for relief
shortly after this bankruptcy was filed seeking relief from
the automatic stay to pursue that action. 1Is that correct?
A, They did.

MR. TAYLOR  Your Honor, we ask the Court to take
judicial notice of Exhibit I. That was a notion for relief
filed by Founders shortly after this bankruptcy filing.

MR. VEINICK: No objection.

THE COURT: | is noticed.

Q And you also tal ked about APC, the fraudul ent transfer
suit. They also filed a nmotion for relief fromthe stay
shortly after the bankruptcy was filed. |Is that correct?
A Yes, sir.

MR. TAYLOR And, Your Honor, if you would take
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judicial notice of Exhibit P, Your Honor, and that is the
notion for relief fromstay filed by the APC trustee.

MR. VEINICK: No objection.

THE COURT: P is noticed.
Q Wth the funds that were advanced to you prior to the
filing of the bankruptcy and in this bankruptcy case, you were
ultimately able to respond to these notions for relief. |Is
that correct?
A Yes.
Q And explain what happened wth the APC trustee and where

that stands today. And | know in as short a tinme frame as

possi bl e.
A | will be brief. The Court approved the settlenment, so
is, | think, aware of this. In February or so of 2017, in

this court and Judge Davis's court there was the understanding
that is -- there was disputes over tagalong rights. There's
adversary on other things. And the matter was referred to
Judge Mott for nediation. That took place in March of 2017.
Judge Mott did a very good job getting everyone down to the

t abl e.

To be candid, he expressed an interest in know ng who our
successors woul d be when we retired if we wanted to litigate
this, so that he could keep the case going, or we could
nediate it that day. And he put us through a very good

nmedi ation, and we were able to get what we thought was a
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successful settlenment, which was approved in this court, Judge
Davis's court, a G and Cayman court, and the New York
Recei vership Court.
Q ay. And so that was successfully concluded and now you
have a nmeans to -- when you nonetize assets, to actually have
those flowto the estate w thout being hung up in the APC
bankruptcy, correct?
A W were able to relieve that particular adversary via
t hat nmeans.
Q And Founders, again, this Court has been advised prior to
the start of this hearing that that is essentially settled
bet ween AEX and Founders.
A. W agreed on ternms this nmorning. W are very optimstic
the attorneys will properly capture them and we will be
bringing a notion for the settlenent to the courts, various
courts, soon.
Q In addition to the APC action and the Founders action

there was, indeed, for sone, danger that Platinumitself could

forecl ose upon the assets at any tinme. |s that correct?
A Yes.

Q GCkay. In fact, there was nunerous other |egal matters
pending at the tine that you filed. |Is that correct?

A. There were a half dozen state court actions, nost of
which weren't necessarily seeking to foreclose but seeking

their various relief.
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Q And those are all listed in the statement of financia
affairs. |Is that correct?
A. | believe so.

MR TAYLOR  And, Your Honor, those are all listed in

Exhibit M and we've asked the Court to take judicial of the
numerous suits and actions that were pending at the tine that
this case was fil ed.
MR VEINICK: No objection.
THE COURT: Mis noticed.

Q So you used this cash to pay M. Battaglia's firmto be
able to file, to pay MIler, Johnson to be able to file this
case, as well as to pay various other professionals. |Is that
correct?
A Yes.
Q And do you believe that you' ve received some val ue and --
been able to nmake good use of those funds?
A Yes.
Q How?
A.  As described, prior to filing bankruptcy we had a nunber
of parties who were each seeking to get all of the assets for
significantly |l ess value than what they were worth.

By entering into the bankruptcy and the automatic stay we
obtained relief fromthose actions in exchange for the
opportunity for those folks to pursue their clainms in an

orderly fashion, and all of them having the ability to cone
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into court and have their -- have their day, as opposed to one
particular group in one particular case getting all the
marbl es at that point, if you wll.
Q FromJune forward did Platinumask you to canvas the
market to identify potential partners and a transaction with
it to take themout fromtheir |oan position, either in whole
or in part?
A It was clear early on that Platinumwas not prepared to
provi de any cash towards this endeavor, and they did,
essentially, suggest to us that we were on our own, and that
we should go out and feel free to bring opportunities to them

Wien the Cayman |iquidation was filed, and there's a
public notice that goes out all over the place, that generated
a lot of phone calls from people who were interested in buying
all sorts of things, buying the assets and potentially buying
Platinums position in all sorts of different ways. So there
was a flurry there.

As time went on, and cash needs becane nore urgent, in
Novenber or so of 2016 | received a call from David Steinberg
instructing, or asking us to go and be a little bit nore
creative and see what we could do. Perhaps, you know, we
were, you know, initially we were trying to get full value,
and we just weren't having any success, primarily because they
heard of the APC adversary brought on the assets.

As we noved on, you know, the situation becane nore and
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nore dire, and they were open to less attractive offers.
Q M. Hoebeke, thank you for that. Is it inportant for you
to know whom you need to discuss to consent to the sale of any
collateral, use cash collateral, or to file a plan of
l'iquidation or reorgani zation, whose vote you need to solicit?
A Yes.
Q We've discussed this participation agreenent between
30294 and Platinum You're aware that 30294 has consent
rights to any sale. |Is that correct?
A. | amaware the docunent indicates that.
Q Ckay. Could you turn with nme to Exhibit D1,
specifically page 43? Section 8.9(b), the |ast paragraph,
could you read that out |oud?
A, That "Nothing contained herein". That paragraph?
Q Correct.
A, "Nothing contained herein shall be deened to authorize
the adm nistrative agent to authorize or consent to or accept
or adopt on behal f of any hol der any plan of reorganizati on,
arrangement, adjustnment or conposition affecting the
obligations or the rights of any holder or to authorize the
adm ni strative agent to vote in respect of the claimof any
hol der in any such proceeding."
Q So based upon that paragraph, when you file any plan of
reorgani zation or |iquidation, you need to solicit the 30294

vote, correct?
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MR VEINICK: Objection. Calls for a |egal
concl usi on.

THE COURT: I'Il let the witness testify as to his
opi ni on.
A. My honest opinion is the Court's going to tell nme.

THE COURT: That's as good as any.
Q You're aware that 30294 asserts the right that it is to
be paid directly from Arabel | a?
A | am
Q You, as an estate professional, certainly don't want to
have two parties naking a claimfor the same payment, correct?
A | would like to have a clear cash collateral and
confirmati on heari ng.
Q GCkay. And you don't want to have to file any sort of
i nterpl eader action, do you?
A No, sir.
Q Ckay.

MR TAYLOR | don't have any further questions, Your
Honor .

MR VEINCK: Just a nonent, Your Honor.

THE COURT: Ckay.

UNI DENTI FI ED SPEAKER: |'Il wait for himto clear.

UNI DENTI FI ED SPEAKER:  Sorry.

MR VEINICK: He's going to do it.

THE COURT: Yes, go ahead.
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DI RECT EXAM NATI ON
BY MR GREKI N
Q Afternoon, M. Hoebeke. Who introduced the participant
to the opportunity to purchase a participation in the Arabella
| oan?
A.  Sean Fitzgerald introduced Craig Bush to ne, who
introduced Craig to Platinum Schafer & Wi ner
Q How many ot her people and entities did you contact about
purchasing the participation?
A | contacted a |lot of different fol ks about different ways
of finding financing. You know, | can't say | called anyone
and said hey, would you like to be a participant? You know,
| -- | had folks who were interested in buying the whole
thing. | had liquidation funders, who were interested in
fundi ng, again, especially before the Founders |awsuit, | had
['iquidation funders who were interested in financing the
adversary against APC. | had oil and gas entities who wanted,
who were at | east contenplating buying some or all of the
Pl ati num position to credit bid for the assets, if they could
get that to work in a futurely contenpl ated 363 sal e.

There's a wide variety of things. There was -- in that
Novenber to, kind of, Decenber 20th tine frame -- there was
better than twenty people who I would say | wal ked through a
full due diligence with, many nore people who call ed who went

away fairly quickly. But there was a nunber of people that we
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talked to entirely, and we worked our way down.

But the TCA group canme in. They were not acceptable to
Platinum so that was fine. As we worked our way down towards
the deadline to respond to Founders, we were really down to
two parties.

Q Anybody ever offer, to your know edge, clearly better
terns to fund this -- to fund wth the participation agreenent
you ended up fundi ng?
A. No one who put anything in witing.
Q Didyouthink it was likely that if you kept searching
you' d find sonebody with better terns?

MR VEINICK: bjection. Calls for specul ation.

THE COURT: Overrul ed.

MR GREKIN | mean, | suppose it does, but it seens
l'i ke a proper question to mne.
Q And go ahead, M. Hoebeke.
A W're talking, at this point, between Christnmas and New
Year's with a January 7th response deadline. At that point |
had done a | ot of canvassing and felt |ike we were up
against -- that we had to not only reach an agreenent, we had
to paper an agreement. There was a new receiver involved. As
a matter of fact, one of the other events that took place at
that time is the Black El k bankruptcy court issued a gl obal
TRO, which enjoined Platinumor the proceeds from Pl atinum

frombeing distributed. So in addition to all the nornal
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problens of trying to get a deal like this done that fast, we
al so had to then get the trustee for Black Elk to sign off on
usi ng these proceeds.

So there was a lot of stuff. | didn't, and | still don't
think at that point in tine we could do themthere. Had that
response date been a week later, I think things m ght have
different, but it wasn't.

Q Guven the circunstances, did you believe that the terns
of the participation agreenment were unfair to the receiver?
A.  The receiver had indicated that they didn't feel |ike
they were in the business of investing in specul ative assets.
Ckay? So that being said, they had taken off the table the

t hought that they would put cash into this. So at this point
intine, we were down to two offers or losing the assets.

And, you know, in a perfect world, was it the best deal
that | would have | oved to have done? No. Under the
circunstances, it was the best deal that we were offered, and
it was a take it or leave it, and, you know, they took it.

Q At the time the participation agreenent was signed, how
| ong had you been the person operating AEX and AO?

A.  Again, depending on which ganbit to installnent was
successful, | began between May of 2016 and July of 2016, so
woul d have been there five or six nonths, depending on that.
Q At that point, other than the borrower who had defaulted

under the loan in the first place, was there anyone other than
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you with the know edge necessary to take these two entities in
t he bankruptcy proceedi ngs?
A. | amsure Jason Hoi sager woul d indicate he woul d have
been able to. Qher than Jason and |, though, | don't think
anybody had the institutional know edge about the operation.
Not that they couldn't have gotten up to speed with sone tine,
but in that time, in that conpressed tinme, probably not.
Q Is your firmowed noney for your services at the tine a
partici pation agreenment was si gned?
A, 30294
Q Wuuld your firmhave agreed to continue to performthe
services necessary to file and manage AEX and AOin a
bankruptcy if you had not been paid at | east some of the noney
the firmwas owed?
A No, primarily because we woul dn't have been
di sinterested, and so we woul d have been disqualified anyway.
Q Did you observe the professionals, other than yourself,
who were paid with noney fromthe participation agreenent and
how t hey conported thenselves in the future nonths of these
bankr upt ci es?
A Yes.
Q Did you feel that they did a good job?
A Yes.

MR, GREKIN. No further.

MR VEINICK: Very briefly, Your Honor.
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Char | es Hoebeke - Cross

CROSS- EXAM NATI ON
BY MR VEI N CK:
Q M. Hoebeke, counsel asked you if soneone other than
yourself or M. Hoisager, as you volunteered him could have
gotten up to speed sufficiently to take over for you in the
conpressed tinme frame. Do you recall that?
A. | do.
Q Okay. Do you recall when the receiver was appointed in
New Yor k?
A It was in that tine frane.
Q It was inthat time frane. And he had to get up to speed
on nore than just Arabella, correct?
A.  Absolutely.
Q In fact, his estate, as you understand it, is nuch nore
diverse and |large than the Arabella estate, correct?
A Yes, sir.
MR. VEINICK: Nothing further, Your Honor.
MR, TAYLOR  Nothing further fromne, Your Honor.
THE COURT: M. Gekin?
MR, GREKIN.  Nothing fromme, Your Honor.
THE COURT: You may step down.
THE WTNESS: Al right.
MR. BATTAGLI A:  Your Honor, my prinmary purpose nay
have ended, so | nmay sneak out the back, and | just ask the

Court to allow ne.
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THE COURT: That's fine. You're excused.

M. Taylor?

MR, TAYLOR  Your Honor?

MR VEIN CK:  Your Honor, nmay we have a nonment before
he begins his close, if that's what he's about to do?

THE COURT: | was about to find out whether M.

Tayl or had even rested or not.

MR VEINCK  Oh.

THE COURT: That was ny --

MR VEINCK: | apol ogi ze.

MR. TAYLOR W do indeed rest. W would ask if we
could nove into closing argunents, which | promse to keep
m ne bel ow two m nutes, Your Honor.

(Pause)

UNI DENTI FI ED SPEAKER:  Ckay.

THE COURT: An order as well as this, right?

MR, VEINICK: Yes. So, Your Honor, to the extent
they haven't already been admtted, we'd like to admt the
first and second receivership orders. The first order appears
as Exhibit Ato ny binder, which is -- as part of the exhibits
for May 10t h.

MR, TAYLOR It's E and F in 30294's exhibits, and I
believe that Eis in, but we have no objection to F comng in
ei t her.

THE COURT: Ckay.
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1 MR VEINICK: So, and -- yes, and in addition, Your
2|| Honor, Exhibit --
3 THE COURT: Now, |let nme make sure |'ve got --
4 MR VEINCK  Sure.
5 THE COURT: ~-- the correct binder here. | have -- |
6|| have a | ot of noney here.
7 So it's PlatinumE that we're tal ki ng about here?
8 MR VEINCK No. Platinum1-Ais the second anmended
9| order.
10 MR TAYLOR  Yes, or we could just use 30294's -- it
11| we use -- it mght be easier just to use mne, because | have
12/ it in mne also, and that's Exhibit F.
13 THE COURT: Ckay. F is admtted. Ckay. So they're
14| both part of it now.
15 (Second order appointing receiver was hereby received into
16| evidence as 30294's Exhibit F, as of this date.)
17 MR VEINICK: Yes. Gay. Now, in ny binder, Your
18| Honor, Exhibit 3, which is the Schafer & Wi ner pre-notion
19| letter to Judge Cogan, which was filed on the docket in the
20| New York receivership, 1'd ask that you take judicial notice
21| of that.
22 MR GREKIN Objection as to rel evance, Your Honor.
23 THE COURT: On Pl atinum Exhibit 3?
24 MR VEIN CK:  Yes.
25 MR GREKIN  Yes, Your Honor.
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THE COURT: Ckay. Let's -- did you want to respond
to that?

MR VEINICK:  Sure, Your Honor. The letter is when
Schafer & Weiner is requesting a pre-notion conference to have
their case addressed by a court. It talks about the issues
relating to the entry into the participation agreenent.

THE COURT: I'Ill overrule the objection. That's
adm t t ed.

(Schafer & Weiner's pre-notion letter to Judge Cogan was
hereby received into evidence as Schafer & Winer's Exhibit 3,
as of this date.)

MR VEINCK And we would also |ike to nmove Exhi bit
1-Cin our binder, which is the letter submtted to the
recei vership court by the SEC and the prior receiver.

THE COURT: Any objection to that?

MR, GREKIN  Your Honor, if we're going to admt that
we'd like to admt our response to that letter

THE COURT: Wiere is that, counsel?

MR GREKIN. W haven't brought that docunent. |
think it's unfair and al so not relevant to hear about what's
been fil ed.

THE COURT: Ckay. Am1l going to admt --

MR, VEINCK:  Your Honor, as M. Baum points out,
it'"s a filed docunent. They've referenced it during M.

Baum s testinony.
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1 THE COURT: 1'Il overrule it.

2 MR VEINICK: And | have no problemw th the response
3| coming in as well.

4 THE COURT: Al right. Well, 1-Cis admtted, so if
5/ you want to -- if you've got -- if you can identify your

6/ response then I'll gladly admt that as well.

7 (Letter submtted to the receivership court by the SEC and
8|| the prior receiver was hereby received into evidence as

9|/| Schafer & Weiner's Exhibit C1, as of this date.)
10 MR VEINCK  Sure.
11 MR GREKIN. | would very nmuch |ike to suppl enent the
12|/ record with the response, Your Honor.
13 THE COURT: Ch, you don't have that yet. Ckay.
14 MR GREKIN | appreciate the --

15 THE COURT: Al right.

16 MR GREKIN -- the opportunity. Thank you.

17 MR VEINCK: And, Your Honor, just for clarity

18| exhibit in ny binder, Exhibit B, which was filed on the New
19|/ York docket on April 25th, this is the letter by the prior
20| receiver seeking approval of the Arabella settlenment that was
21| testified to by, | believe, two witnesses today, if not al
22| three. Again, it's a publicly filed docunment, which you may
23| take judicial notice of.
24 MR, TAYLOR  Your Honor, 30294 does not have any
25| objection to that comng in.
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MR VEINICK: Thank you.

THE COURT: Wiich is it again, please?

MR VEINICK: Certainly, Your Honor. In ny binder,
the Platinumbinder, it's Exhibit 1-B.

THE COURT: Any objection to 1-B?

MR GREKIN.  Your Honor, the only objection would be
If we filed a response to that, | would like to be able to
suppl enent the record with the response,

THE COURT: Sure. Because | --

MR GREKIN. Thank you

THE COURT: I'll admt it. You can supplenent the
record.

(Letter by the prior receiver seeking approval of the
Arabel | a settlement was hereby received into evidence as
Schafer & Weiner's Exhibit 1-B, as of this date.)

MR, GREKIN.  Thank you very nuch, Your Honor

MR TAYLOR  So, Your Honor, we rest.

THE COURT: And Pl ati nunf

MR VEINICK:  Your Honor, I'lIl stand on ny earlier
obj ections made at the onset of today's session.

THE COURT: Ckay. M. Taylor?

MR. TAYLOR  Your Honor, | believe the evidence is
clear. | believe that the Court is very well aware of the
i ssues that are before it. So |I'mnot going to bel abor the

points. | believe they' ve been hit upon in argunments and on
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various objections. They were voiced here in our papers, et
cetera.

| think Your Honor nmade one interesting point, an
observation that | wanted to try to clear up, or at |east
provide ny input on how this docunent is supposed to be read.

The reason, in ny opinion, that paragraph 9 is
drafted as it is is 30294 does, indeed, have direct rights.
And first of all, as provided for in the very note docunments
by and between Arabella and Platinum and it says, "In the
event of a default”, and we tal ked about it at sone |ength,
"In the event of a default any hol der may enforce the right."

And the only way that any holder -- ny client or any
ot her person they m ght have sold a portion of the loan to --
coul d have enforced those rights is to enforce against all the
collateral. And then it would have had to follow the
waterfall, as established here in this docunment entitled the
"Participation Agreenment” but which, in reality, gave them
| egal rights beyond a nmere participation agreenent, because it
did allow -- not only in the note docunents is there all owed
for direct enforcement in the event of a default, which there
certainly was an event of default that had occurred and was
continuous in occurring at the tine that the participation
agreenent was entered into.

Moreover, then paragraph 9 allows themto, as M.

Baum put it, exercise their rights and step in. [It's ny
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readi ng of the docunent that the only way, and | think this
Court has to construe the whol e docunent together, is that
they were allowed to enforce it against a hundred percent of
the collateral, and then it would follow us through the
waterfal |, which was established within the participation
agr eement .

I nmean, it makes |logical sense. It's the only way to
try to conbine all of these phrases together in a way that, to
me, makes any | ogi cal sense.

THE COURT: So |et's use a bankruptcy exanpl e here.
So in the event of credit bidding under Section 363 -- there's
a Section 363 sale. The lender is about to credit bid. What
do they get to credit bid? Their forty-five percent or a

hundred percent of the debt?

MR TAYLOR So if we were -- in a state court action
| would say they could go forth and foreclose. If we were
credit bidding in this particular situation, |I think we could

only credit bid, because that's up to forty-five percent. But
i nvoki ng per normally, because that's all the debt that we
woul d hol d.

But if we were acting as Platinums agent here,
absent being voted down, which there are provisions of how
they could be voted down within the note docunents thensel ves,
that they could do whatever the adm nistrative agent could do

under the note docunent. And under the note docunents the
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1|| admnistrative agent could do anything they wanted, unless the
2 majority of the noteholders told us that they didn't want that
3| to happen in certain events. And it's very -- there's a long
4] section within that. So we could do whatever the
5/| adm nistrative agent coul d do.

6 Now, they could probably vote us down if we were
7| attenpting to bid a hundred percent, and they didn't want to
8|| own these working interests in these wells. Maybe they don't
9| think they're as good as were -- they mght be able to vote us
10| down. But we could at least initiate that action and force
11| themto that choice.
12 I have one other point, and | got to admt it escapes
13| nme right now, Your Honor. So with that being said, | think
14| it's quite clear we did own a direct claimagainst this
15|/ debtor, this participation agreement. It's clear in that
16| respect that we were able to exercise our right.
17 This Court is nmandated by the Rules and case law to
18| therefore enter an order to clarify these rights. And
19| stalled just Iong enough to renenber what ny other point was.
20 I"mslightly confused, and | just want to clear up
21| any confusion. Mybe this is my drafting error, but the
22| notice of transfer of clains that we're here on -- that's
23| Exhibit A -- was never admitted into evidence, but | think the
24| Court could take judicial notice, as what we're here to decide
25/ on, | nean, it's, | thought, really, really clear. It says
eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 1:16-cv-06848-BMC Document 329-1 Filed 06/06/18 Page 168 of 192 PagelD #: 7658

Col | oquy 167
1/| the agreement is attached, and it provides and says -- it says
2| what the waterfall agreement is, and it says that we own its
3| forty-five percent interest in the note, its being 30294,
4| which would be pro rata in relation to Platinums remaining
5/| fifty-five percent interest. And in our relief requested and
6/ our reply to their objection, it's very clear. W just want
7| you to enter an order substituting us in as the forty-five
8| percent owner, plus our other bundle of goodies of rights that
9/ they have to follow this waterfall, which, look, is it the

10| sinplest waterfall ever, and you can just cut it up? No. But
11| is M. Hoebeke and the other estate professionals able to
12| figure this out and route the noney the way it's supposed to
13| go? Yes, they are.
14 And | ook. They're going to ask and submt a
15| disbursenment sheet, and | betcha get an order fromyou, either
16| via a plan of reorganization or a liquidation and/or maybe on
17| the 363 sale. | don't know how they plan on doing it.
18 But this is a rocket scientist. This is the science.
19| They can figure that out. And I'll give them-- and we're
20| saying so.
21 THE COURT: Thank you
22 MR. GREKIN:.  Your Honor, I'll be brief. | think
23| brother counsel covered a |ot of the issues that | was going
24| to speak to. But | did want to mention sonething that he
25| didn't mention. And | think it's inportant.
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The receiver filed its objection to this transfer,
and the objection relied on a bunch of allegations that |
think during this hearing have been proven to be incorrect.
And we went over those allegations in our brief and told you
why they were incorrect. But | think, and | know that you've
read everything, and |'mnot going to go over everything
again. But | think if you went back and | ooked at our brief
and then conpared it to the testinony today, you'll see that,
in fact, this testinony played out exactly matchi ng what we
put in our brief, and that it is exactly the opposite of what
the receiver put in her brief.

And the reason | think that's inportant is because |
think that the factual predicate for at |east sone of the
receiver's objections were based on those facts, which today
have not been borne out.

And | think it is worth considering that if those
facts are not there, first of all, this participation
agreenent is enforceable. And second of all, the way this
participation agreenent was supposed to be interpreted is the
way that everyone in this courtroomwho testified said it was
supposed to be interpreted. There was no person who testified
who said that there was -- that participation agreenment was
supposed to be interpreted the way the receiver is arguing it
shoul d.

And, quite frankly, that's how we decide stuff in
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trials. People testify, and you nmake deci sions based on that
t esti nony.

As a result, | think your decision here is clear.
Thank you, Your Honor.

MR VEINICK:  Your Honor putting aside counsel's
request that you vindicate his client's honor, which is
exactly what we're not here today to do, what the testinony we
heard today clarified is that you have an anbi guous agreenent
that has conflicting terms. And so how do you harnoni ze that?

Vell, you ook at the weight of the terms and how
they outweigh the outlier, and then, as Your Honor has noted,
that outlier creates its own circus of problens.

M. Hoebeke said, in response to your question,
want clarity. Well, if you enforce the agreenment the way it's
| abel ed as a participation agreenment, then, again, presumng
it"s enforceable for the reasons we said at the beginning, one
person gets paid, the |lead | ender. They receive the funds.
They put it through the waterfall. dJdarity is there for the
debt or.

Again, as | said at the beginning, this decision
should not -- this is a dispute between two nondebtors. It
doesn't have to involve the debtor

We heard from M. Bush that he doesn't know what
ordi nary course neans, and we heard from M. Baumthat he

doesn't know what ordinary course nmeans in the context of the
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1|| receivership. But again, | know Your Honor used the yell ow

2|| tape exanple, but whether Judge Cogan wote it, whether the

3|| SECwote it, it's up to Judge Cogan to deci de whet her or not,
4| in the first instance, this is an enforceabl e agreenent,

5/| irrespective of what M. Bush nmay have intended when he

6| entered into it.

7 M. Baum concedes we have an inartful docunent, so

8|| how do you reformit? You would reformit in the way that

9|| inmposes the |least prejudice on the parties toit. And the way
10|| to achieve that is by keeping Platinumas the | ead agent,
11| keeping Platinumas the party that can file the proof of
12|/ claim and keeping and reserving 30294's rights to cone after
13| Platinumif Platinumdoesn't conply with the terms of the
14| agreement. Not to go after the debtor. Not to file a proof
15|| of claimin the bankruptcy that raises all kinds of issues.

16 THE COURT: Now, this |least prejudice point, is that
17| a matter of Mchigan law that we interpret it to inpose the

18| | east prejudice on the parties.

19 MR VEINICK: | think the general cannon of contract
20| interpretation in nost estates, and | don't have the M chigan
21 | cases in front of me, I will concede, is that you try to not
22| make things superfluous. You try to harnonize the agreenent.
23| But the overwhel ming verbiage in this agreenment says, and it's
24| | abel ed as such, participation agreenent. Lead agent has the
25| rights to enforce -- has -- keep the participant inforned.
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Can get -- needs to get consent.

But it doesn't say the opposite. W had testinony on
that, right? It's not that the participant can go out and
turn the world upside down and foreclose directly or take over
the entirety of the bankruptcy claimitself.

And so, again, if Your Honor's |ooking to harnonize
what are conflicting terms in the docunment, that's the way
that | would suggest that you do it. Because again, it
preserves all of 30294's rights and renedi es against Pl atinum

And bear in mnd, Platinumis in a receivership.

Mel ani e Cyganowksi is a fiduciary of that Court. Any nonies
that come in fromArabella are going to go into the

recei vership accounts. They're not going to be disbursed
absent appropriate orders that they do so or conpliance with
the terms or agreement with that party. She's just not going
to do that. She sat on the same bench that Your Honor is
sitting on.

THE COURT: | have a question for you

MR. VEIN CK:  Yes?

THE COURT: And | ask this not because | know the
answer to it, because, in fact, | don't know the answer to it.
| generally speaki ng know what the answer is in bankruptcy,
but let's say you have something in bankruptcy, and you have a
provi sion here that arguably nakes 30294 a creditor. And

they've got this particular agreement that sets forth their
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1|/ rights, and in that agreenment there's a provision that says

2/ that if you don't do certain things, then we get to take over
3|/ the note, do whatever we want to do.

4 Sone mght argue that that -- well, let's tal k about
5/ specifically paragraph 9, participation agreenent.

6 MR VEINCK:  Yes.

7 THE COURT: Certainly it's a -- absent bankruptcy,

8|| it's a binding contractual agreenent, but once bankruptcy is

9| filed it's like all other contractual agreenents, and it

10|l creates a debtor-creditor relationship that may render that

11| particular provision not enforceable.

12 MR VEINCK What? |'msorry? Go ahead.

13 THE COURT: It was just to say that, for exanple, the
14| participation agreenent gives -- let's say the anmpbunt at issue
15| hereis a mllion dollars. And as a result of this

16| participation agreenent 30294 now has a clai mof 450,000

17|/ dollars against the receiver

18 But a |ot of the specific provisions of a

19| participation agreenent such as this may ot herw se be
20| invalidated in bankruptcy. You have your nonetary claim but
21| your right to take over the collateral, sell collateral

22| that's nothing nore than an unsecured clai min bankruptcy.

23 One might argue that. And I'mwondering how that's
24| treated under receivership law, whether there's simlar

25| treatnent of the specific provisions under receivership | aw as
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t here are under bankruptcy | aw

MR VEINICK: There are simlar treatnents of pre-
receivership clains against the receivership estate. And
there are sone anal ogi es between bankruptcy and recei vership.
But what 1'd point out, and I think Your Honor is clear on
this, this is a contract between two nondebtors

THE COURT: | understand.

MR, VEIN CK: Right.

THE COURT: | get that.

MR, VEIN CK:  Yes.

THE COURT: But |'msaying that in the
receivership --

MR. VEINCK: Right.

THE COURT: Assuming this was -- Judge Cogan was

actually ruling on this, | nmean, would you be entitled to go
to Judge Cogan and say -- it's an interesting provision,
but -- and it m ght have been valid absent the receivership --

but in light of the receivership, it's not an enforceable
provi si on.

MR VEINICK: | think it's unenforceable irrespective
of bankruptcy, irrespective of receivership, because you have
the other provisions and the other accepted in the case |aw
role of a lead versus a participant. And --

THE COURT: No, | understand all that.

MR VEINCK:  Yes.
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THE COURT: But |I'mjust isolating it as to
receivership law. That's all |'m asking.

MR VEINCK | can't speak to that standing here,
but 1'd be happy to report --

THE COURT: Yes, | don't -- as | said, | don't know
the answer to that either. | nean, it would be -- it would be
a good question, even under bankruptcy law, but | have no -- |
have absolutely no idea what the answer to that is under the
recei vership | aw.

MR VEINCK Wat | would ask, Your Honor, | think
Your Honor understands the receiver's position. | would ask
that the Court reserve ruling on the narrow issue that's
before it as to whether or not there's an entitlenment by 30294
to submt a direct proof of claimfor its forty-five percent.

Again, we've heard that there's some time before
there's going to be any distribution. W are going to be
before the receivership court on a nunber of issues, and it
may well be that the receivership court says now go | et Judge
Nel ms interpret the propriety of the agreement, whether the
receiver had the authority to enter into it, and everything
having to do with it. That's for Judge Nelns to decide. And
that may wel | be.

But | think, given that there's no real exigency to
maki ng a determ nation as to 30294's ability to file a proof

of claimor transfer the claim whether it's a hundred percent
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or forty-five percent, we ask you to reserve ruling until we
can get guidance fromthe receivership court.

MR VEINICK: Thank you.

THE COURT: Thank you. Anything el se?

MR TAYLOR  Your Honor, just two brief points that
came up. One is leave -- counsel's representation to the
Court was that M. Hoebeke needs clarity, so we shoul d just
pay it all to the admnistrative agent, and he shoul d di sburse
it.

| don't think the Platinumreceiver even understands
his own | oan docunents between Pl atinumand AEX. Arabella was
never supposed to pay the admi nistrative agent and it goes
out. It's really clear. It's in Section 2.6 of Exhibit D 1.

They pay the holders. They pay directly to whoever
is the holders of the notes. And that could be one. It could
be two. It started off as all Platinum but there's various
hol ders that are contenplated if we wal k through how this was
a transferabl e set of documents. This contenplated being able
to be transferable. And they' re supposed to pay the hol ders,
not the adm nistrative agent. These are defined parties. O
hol der .

So that's precisely what we're getting at here. W
do have sone direct rights. W're not asking that we be
allowed to file a proof of claimfor everybody. W're asking

the Court to enter an order which substitutes the transferee,
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or the transferor, up to the extent that we bought it. And
that's all that we're asking for

Only to answer Your Honor's question regarding how
does receivership law inpact this, and you had, kind of, a
bankruptcy analogy. | would submt to the Court that while an
Interesting question is not one that this Court may reach, and
here's the reason why.

The receiver hinself entered into this transaction
after the receivership, soit's not |like there was sonme
contractual agreenent that then went into a receivership
court. It's the transaction was entered into after the
receivership was started. So |I'mnot sure that anal ogy hol ds.

THE COURT: You're right about that. 1It's a good

poi nt .

Ckay, parties. Thank you for your presentations,
today's parties. [I'Il take this -- I'Il deliberate on this
matter, and |'Il get back to the parties when I'mready to
give you a ruling, and I'lIl allow everyone to participate in

the ruling via telephonic. So thank you for your
participation.

IN UNI SON:  Thank you, Your Honor.

UNI DENTI FI ED SPEAKER.  Thank you for letting us go
| ate, Your Honor.

THE CLERK: Al rise.

(Wher eupon these proceedi ngs were concl uded at 5:51 p. m)
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