
 
230 Park Avenue 
New York, NY 10169 
otterbourg.com 
212 661 9100 

Erik B. Weinick 
Of Counsel 
eweinick@otterbourg.com 
212 905 3672 

 

June 15, 2018 

 

VIA ECF AND FEDERAL EXPRESS 

Honorable Brian M. Cogan 
United States District Judge 
United States District Court 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, NY 11201 

Re: SEC v. Platinum Mgmt. (NY) LLC, et al., No. 1:16-cv-06848-BMC 

Dear Judge Cogan: 

This letter is jointly submitted to Your Honor pursuant to Your Individual Practice Rule 
III(A)(1) by, on the one hand, counsel to Melanie L. Cyganowski, the duly appointed Receiver 
(the “Receiver”) of Platinum Credit Management, L.P., Platinum Partners Credit Opportunities 
Master Fund LP (“PPCO”), Platinum Partners Credit Opportunities Fund (TE) LLC, Platinum 
Partners Credit Opportunities Fund LLC, Platinum Partners Credit Opportunities Fund (BL) 
LLC, Platinum Liquid Opportunity Management (NY) LLC, Platinum Partners Liquid 
Opportunity Fund (USA) L.P.,  Platinum Partners Liquid Opportunity Master Fund L.P., 
Platinum Partners Credit Opportunities Fund International Ltd and Platinum Partners Credit 
Opportunities Fund International (A) Ltd (collectively, the “Receivership Entities” or 
“Platinum”), and on the other hand, Norman Klein, counsel to Schafer and Weiner, PLLC 
(“S&W” together with Platinum, the “Parties”).   

The Parties are unable to resolve a discovery dispute which has arisen between them and 
wish to advise Your Honor of the following facts so that the Court may provide guidance on its 
resolution: 

1. On May 4, 2018, S&W filed a letter requesting a pre-motion conference with respect 
to S&W’s request to file an application for compensation of legal fees and expenses.  
Dkt. No. 320. 

2. On May 14, 2018, the Receiver filed her response to S&W’s pre-motion letter.  Dkt. 
No. 321. 

3. On May 14, 2018, Your Honor, in a minute entry on the docket, granted S&W’s 
request to file is application for compensation of legal fees and expenses. 
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4. On May 29, 2018, S&W filed the Final Application of Schafer and Weiner, PLLC for 
Allowance of Compensation and Reimbursement of Expenses Incurred from 
December 19, 2016 through June 13, 2017, Dkt. No. 326 (the “Application”). 

5. On June 1, 2018, counsel for S&W provided an electronic copy to all counsel of 
record in this matter a: (i) letter to David Hall, counsel to Charles Hoebeke, the Chief 
Restructuring Officer of Platinum borrowers, Arabella Exploration, LLC (“AEX”) 
and Arabella Operating, LLC (“AO” and, together with AEX, “Arabella”); and (ii)  
Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of 
Premises in a Civil Action (the “Subpoena”).  Copies of the letter and Subpoena are 
annexed hereto as Exhibit A.   

6. On June 2, 2018, in response to the Subpoena, undersigned counsel for the Receiver 
wrote to Mr. Klein with respect to the Subpoena, explaining the Receiver’s position 
that the Subpoena was improper and should be withdrawn because, among other 
reasons:  

a. S&W is not a party to the Receivership Case, and thus, is without authority 
under the Federal Rules of Civil Procedure, the Federal Rules of Bankruptcy 
Procedure (to which the Subpoena inexplicably cites), or otherwise, to issue 
subpoenas in connection therewith;  

b. S&W’s issuance of the Subpoena, even if otherwise valid (which it is not), is 
an indication that it believes discovery is necessary before the Application is 
even heard, and, thus, the Application, without more, cannot be granted.  If 
that is the case, then the current June 12, 2018 return date for the Application 
(and the Receiver’s attendant deadline to oppose the Application), should be 
adjourned so that both S&W and the Receiver may seek appropriate 
discovery, including any necessary depositions, such as, inter alia, a 
deposition of the Hon. Steven Rhodes (Ret.), and all S&W attorneys who 
billed time to work on behalf of Platinum and/or the Receiver; and  

c. again assuming the validity of the Subpoena, it improperly purports to require 
production of documents: (i) not reasonably calculated to lead to the discovery 
of admissible evidence as to the Application; and (ii) protected under a 
common-interest privilege agreement to which both the Receiver and Mr. 
Hoebeke, the target of the Subpoena, are parties.   

7. The Receiver’s June 2, 2018 letter, a copy of which is annexed hereto as Exhibit B, 
requested a response by the close of business on June 4, 2018, given the June 5, 2018 
deadline for the Receiver to oppose the Application.   
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8. By letter dated June 4, 2018, a copy of which is annexed hereto as Exhibit C, counsel 
for S&W responded to the Receiver’s June 2, 2018 letter by stating as follows: 
 

a. S&W is entitled to issue the subpoena in that it is a “secured creditor” in the 
receivership proceeding and as a party to matters pertaining to its own fee 
application; 
 

b. Extending dates to take discovery and adjourning the return date of the 
Application was not necessary as the Receiver has had sufficient time to take 
discovery since first being presented with the Application several months ago.  
Nevertheless, S&W offered to cooperate with any discovery from the 
Receiver in an expeditious manner; and  

 
c. The Receiver’s objections to the specific requests in the Subpoena itself did 

not warrant withdrawal of the Subpoena inasmuch as the requested documents 
will lead to the discovery of admissible evidence and will demonstrate that 
S&W did not violate any ethical duties related to its representation of the 
Initial Receiver and Platinum, its lack of a conflict, and to correct the factual 
background of the Participation Agreement and related “guaranty documents.” 
 

9. After receipt of S&W’s June 4, 2018 letter, counsel for the Receiver requested a 
“meet and confer” pursuant to Fed.R.Civ.P. 37(a)(2)(A), which was scheduled for 
June 5, 2018.  Undersigned counsel conferred for approximately thirty minutes, but 
were unable to resolve the dispute regarding the Subpoena, but agreed to confer with 
their respective clients and re-convene. 
 

10. On June 5, 2018, the Receiver filed her opposition to the Application, as well as 
cross-motion for disgorgement of S&W’s previously paid fees, with a reservation of 
rights as to the discovery issues raised by the Subpoena. 
 

11. Undersigned counsel resumed their “meet and confer” on June 15, 2018 and spoke for 
an additional twenty (20) minutes.  Other than agreeing to submit this joint letter, they 
were unable to resolve their dispute. 

 
12. In sum, the Parties’ respective positions are as follows: 
 

a. The Receiver believes that the Subpoena is improper, however if S&W is to 
be permitted to take discovery, consideration of the Application should be 
adjourned to allow the Receiver to also take discovery and submit 
supplemental opposition to the Application; and 
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b. S&W believes that the Subpoena is proper and that no adjournment is 
necessary.  However, S&W would consent to a short adjournment of its fee 
application to permit expedited discovery by the parties and the submission of 
supplemental papers with regard to their respective positions. 

As a result of the foregoing, the Parties respectfully request that Your Honor convene a 
conference to advise the Parties as to a process for resolving this dispute. 

Thank you for your continued consideration of these matters. 
 

Respectfully submitted, 
 
/s/ Erik B. Weinick     /s/ Norman Klein 
 

 

Erik B. Weinick,     Norman Klein, 
Counsel for Melanie L. Cyganowski,   Counsel for Schafer and Weiner, PLLC 
as Receiver 
 
Encl. 
 

cc: Melanie L. Cyganowski, Esq. 
 Counsel of Record via ECF 
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230 Park Avenue
New York, NY 10169
otterbourg.com
212 661 9100

Erik B. Weinick
Of Counsel
eweinick@oshr.com
(212) 905-3672

June 2, 2018

VIA E-MAIL 

Norman I. Klein, Esq.
Carlet, Garrison, Klein & Zaretsky, LLP
623 Fifth Avenue, 24th Floor
New York, New York 10022

Re: SEC v Platinum Management (NY) LLC et al, Case No. 16-cv-6848 (BMC)

Dear Norman:

As you are aware, this firm is counsel to Melanie L. Cyganowski, in her capacity 
pursuant to the October 16, 2017, Second Amended Order Appointing Receiver entered by the 
U.S. District Court for the Eastern District of New York in the matter of SEC v. Platinum 
Management (NY) LLC et al., Case No. 16-cv-6848 (BMC), (the “Receivership Case”) Dkt. 
No. 276, as receiver (the “Receiver”) of Platinum Credit Management, L.P., Platinum Partners 
Credit Opportunities Master Fund LP, Platinum Partners Credit Opportunities Fund (TE) LLC, 
Platinum Partners Credit Opportunities Fund LLC, Platinum Partners Credit Opportunity Fund 
(BL) LLC, Platinum Liquid Opportunity Management (NY) LLC, Platinum Partners Liquid 
Opportunity Fund (USA) L.P., Platinum Partners Liquid Opportunity Master Fund L.P., 
Platinum Partners Credit Opportunities Fund International Ltd and Platinum Partners Credit 
Opportunities Fund International (A) Ltd (collectively, the “Receivership Entities” or 
“Platinum”).  

I write with respect to the Subpoena to Produce Documents, Information or Objects or to 
Permit Inspection of Premises in a Civil Action issued by you on behalf of Schafer and Weiner, 
PLLC (“S&W”) to Charles Hoebeke (“Mr. Hoebeke”), dated May 31, 2018 and circulated by 
email to counsel of record in the Receivership Case on June 1, 2018 (the “Subpoena”).  The 
Subpoena is improper and should be withdrawn for several reasons.

First, S&W is not a party to the Receivership Case, and thus, is without authority under 
the Federal Rules of Civil Procedure, the Federal Rules of Bankruptcy Procedure (to which the 
Subpoena inexplicably cites), or otherwise, to issue subpoenas in connection therewith.  If you
have authority to the contrary, please provide us with the same immediately.  

Second, S&W’s issuance of the Subpoena, even if otherwise valid (which it is not), is an 
indication that it believes discovery is necessary before the Final Application of Schaefer and 
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Weiner, PLLC for Allowance of Compensation and Reimbursement of Expenses Incurred from 
December 19, 2016 through June 13, 2017, Dkt. No. 326 (the “Application”) is even heard, and,
thus, the Application, without more, cannot be granted.  If that is the case, then the current June 
12, 2018 return date for the Application (and the Receiver’s attendant deadline to oppose the 
Application), should be adjourned so that both S&W and the Receiver may seek appropriate
discovery, including any necessary depositions, such as, inter alia, a deposition of the Hon. 
Steven Rhodes (Ret.), and all S&W attorneys who billed time to work on behalf of Platinum 
and/or the Receiver.

Third, again assuming the validity of the Subpoena, it improperly purports to require 
production of documents: (a) not reasonably calculated to lead to the discovery of admissible 
evidence as to the Application; and (b) protected under a common-interest privilege agreement to 
which both the Receiver and Mr. Hoebeke, the target of the Subpoena, are parties.  

Please note that as S&W’s responses to the foregoing bear on the Receiver’s opposition 
to the Application, currently due on June 5, 2018, if the Subpoena is not withdrawn by the close 
of business on June 4, 2018, the Receiver shall move, on an expedited basis, to quash the 
Subpoena.  In the interim, the Receiver reserves all of her rights, remedies and defenses.  

Very truly yours,

/s/ Erik B. Weinick

Erik B. Weinick

cc: Counsel of Record
David A. Hall, Esq.

5300158.1
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