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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 

----------------------------------------------------------x 

SECURITIES AND EXCHANGE  : 

COMMISSION,  : 

  : 

Plaintiff, :  

                  -v- : 

 : 

PLATINUM MANAGEMENT (NY) LLC; : No. 16-cv-6848 (BMC) 

PLATINUM CREDIT MANAGEMENT, L.P.; : 

MARK NORDLICHT; :  
 

DAVID LEVY; :  

DANIEL SMALL; : 

URI LANDESMAN; : 

JOSEPH MANN; : 

JOSEPH SANFILIPPO; and : 

JEFFREY SHULSE, :  

  :          

Defendants. : 

----------------------------------------------------------x 

 

NOTICE OF MOTION OF MELANIE L. CYGANOWSKI, AS RECEIVER, FOR 

ENTRY OF AN ORDER (I) APPROVING THE SALE OF CERTAIN REAL PROPERTY 

LOCATED IN MONTEZUMA COUNTY, COLORADO FREE AND CLEAR OF ALL 

LIENS, CLAIMS, ENCUMBRANCES AND OTHER INTERESTS  

AND (II) GRANTING CERTAIN RELATED RELIEF 

 

PLEASE TAKE NOTICE that upon the accompanying (1) Declaration of Melanie L. 

Cyganowski, as Receiver (the “Receiver”) for Platinum Credit Management, L.P., Platinum 

Partners Credit Opportunities Master Fund LP, Platinum Partners Credit Opportunities Fund 

(TE) LLC, Platinum Partners Credit Opportunities Fund LLC, Platinum Partners Credit 

Opportunities Fund (BL) LLC, Platinum Liquid Opportunity Management (NY) LLC, Platinum 

Partners Liquid Opportunity Fund (USA) L.P., Platinum Partners Liquid Opportunity Master 

Fund L.P., Platinum Partners Credit Opportunities Fund International Ltd and Platinum Partners 

Credit Opportunities Fund International (A) Ltd, (2) Declaration of Rick Lorenz and (3) 

Supporting Memorandum of Law, the Receiver will move before the Honorable Brian M. Cogan, 
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United States District Judge for the United States District Court for the Eastern District of New 

York (the “District Court”), located at the United States District Court for the Eastern District of 

New York, 225 Cadman Plaza East, Brooklyn, New York 11201, for entry of an order (I) 

approving the sale of approximately 370 acres of land in Montezuma County, Colorado free and 

clear of all liens, claims, encumbrances and other interests, and (II) granting certain related relief 

(the “Motion”). 

PLEASE TAKE FURTHER NOTICE that any opposition to the Motion must be (i) 

made in writing; (ii) if by a party named in the above captioned case, electronically filed with 

the District Court; or (iii) if by a non-party, electronically mailed to the Receiver, at her e-

mail address,  platinumreceiver@otterbourg.com, so as to be actually received no later than 

March 21, 2019. 

PLEASE TAKE FURTHER NOTICE that in the absence of any timely filed or served 

written opposition, the District Court may grant the relief requested in the Motion without further 

hearing or notice. 

Dated: New York, New York    OTTERBOURG P.C. 

March 14, 2019    

By: /s/ Adam C. Silverstein   

Adam C. Silverstein 

Erik. B Weinick 

230 Park Avenue 

New York, New York 10169 

Tel.:  (212) 661-9100 

Fax:  (212) 682-6104 

asilverstein@otterbourg.com 

eweinick@otterbourg.com 

 

Attorneys for Melanie L. Cyganowski, as 

Receiver 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 

----------------------------------------------------------x 

SECURITIES AND EXCHANGE  : 

COMMISSION,  : 

  : 

Plaintiff, :  

                  -v- : 

 : 

PLATINUM MANAGEMENT (NY) LLC; : No. 16-cv-6848 (BMC) 

PLATINUM CREDIT MANAGEMENT, L.P.; : 

MARK NORDLICHT; :  
 

DAVID LEVY; :  

DANIEL SMALL; : 

URI LANDESMAN; : 

JOSEPH MANN; : 

JOSEPH SANFILIPPO; and : 

JEFFREY SHULSE, :  

  :          

Defendants. : 

----------------------------------------------------------x 

 

DECLARATION OF MELANIE L. CYGANOWSKI, AS RECEIVER, IN SUPPORT OF 

MOTION FOR ENTRY OF AN ORDER (I) APPROVING THE SALE OF CERTAIN 

REAL PROPERTY LOCATED IN MONTEZUMA COUNTY, COLORADO FREE AND 

CLEAR OF ALL LIENS, CLAIMS, ENCUMBRANCES AND OTHER INTERESTS  

AND (II) GRANTING CERTAIN RELATED RELIEF 

 

I, Melanie L. Cyganowski, pursuant to 28 U.S.C. § 1746, hereby declare that the 

following is true to the best of my knowledge, information and belief: 

1. I make this declaration in my capacity as the duly appointed Receiver (the 

“Receiver”) of Platinum Credit Management, L.P., Platinum Partners Credit Opportunities 

Master Fund LP (“PPCO”), Platinum Partners Credit Opportunities Fund (TE) LLC, Platinum 

Partners Credit Opportunities Fund LLC, Platinum Partners Credit Opportunities Fund (BL) 

LLC, Platinum Liquid Opportunity Management (NY) LLC, Platinum Partners Liquid 

Opportunity Fund (USA) L.P., Platinum Partners Liquid Opportunity Master Fund L.P., 
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Platinum Partners Credit Opportunities Fund International Ltd and Platinum Partners Credit 

Opportunities Fund International (A) Ltd (collectively, the “Receivership Entities”).   

2. I submit this declaration, based upon my personal knowledge and the books and 

records of the Receivership Entities, in support of my motion for an order, in the form 

substantially similar to Exhibit A attached hereto, (I) approving the sale of approximately 370 

acres of land in Montezuma County, Colorado (the “Property”) free and clear of all liens, claims, 

encumbrances and other interests (“Encumbrances”) to Buckley D. Graybill, Jr. and Laurie 

Graybill (together, the “Proposed Purchaser”), (II) finding and holding that the requirements of 

28 U.S.C. §§ 2001 and 2002 have been satisfied and (III) granting certain related relief (the 

“Motion”). 

3. Prior to the commencement of this receivership, Maximilian Investors LLC 

(“Maximilian”), a private equity lending group owned by PPCO, invested in a variety of natural 

resource related businesses.  In or about 2010-11, Maximilian was approached by representatives 

of a company then known as He-Man, LLC (later renamed American Patriot Gold, LLC) 

(“APG”) regarding a possible investment in a gold mining operation that APG had been 

exploring with Red Arrow Gold Corporation.  The mine was and remains located on the Property 

and is generally referred to as the “Red Arrow Mine,” and is sometimes also referred to as the 

“Outwest Mine and Mill” (the “Mine”).  Maximilian subsequently provided financing to APG in 

connection with its acquisition and operations at the Mine. 

4. On April 17, 2013, Jaeger Kottmeier Associates, LLC was appointed the receiver 

of certain APG assets, including the Mine.  On August 30, 2013, APG filed a voluntary petition 

for relief under chapter 11 of the U.S. Bankruptcy Code and subsequently lost its mining permit 

in early 2014. 
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5. As a result of APG’s default on the loan previously extended to it by Maximilian, 

Maximilian acquired the Property in fee simple. 

6. I retained Conway Mackenzie Capital Advisors, LLC (“Conway”) effective 

October 12, 2017 to, inter alia, assist me in the disposition of certain assets, including the 

Property.  See Order Approving the Receiver’s Fees and the Retention of Conway Mackenzie 

Capital Advisors, LLC, Docket No. 287.  In connection with disposition of the Property, Conway 

was tasked with assessing the Property’s value, both as an operational gold mine and as real 

property with the potential for a different use.  See Motion of Melanie L. Cyganowski, As 

Receiver, for Entry of An Order (A) Approving the Retention of Wells Group of Durango, Inc.; 

and (B) Waiving the Requirements of 28 U.S.C. § 2001 (the “Broker Retention Motion”), 

Docket No. 376.  After performing extensive due diligence and analyzing the potential value of 

the Property both as a gold mine and as real estate, Conway ultimately recommended to me that 

the Property be marketed and sold with an eye towards recreational use.  See Broker Retention 

Motion, Section E. 

7. Conway’s extensive due diligence informed my conclusion that the retention of a 

broker to assist in the sale of the Property was the best course of action.  In connection therewith, 

a local real estate broker was deemed critical to a successful sale process because local property 

sales expertise and availability were needed to identify a buyer.  Based on the forgoing, I sought 

to retain Rick Lorenz of the Wells Group of Durango, Inc. (the “Broker”) to assist me in selling 

the Property pursuant to the Broker Retention Motion.  This Court approved the Broker’s 

retention pursuant to an October 1, 2018 Minute Entry and Order for Status Conference and 

deferred ruling on my request in the Broker Retention Motion to waive compliance with 28 

U.S.C. § 2001 pending a further submission by the Receiver.  See Docket No. 382. 
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8. Upon being formally engaged by me, the Broker marketed the Property as 

described in his declaration.   

9. In or about January 2019, a $220,000.00 written offer – less a $20,000.00 credit to 

complete certain required remediation work – to purchase the Property was made by the 

Proposed Purchaser.  The Broker subsequently consulted with me about the Proposed 

Purchaser’s offer and I determined the offer to be the then highest and best offer for the Property 

given the interest in the Property expressed to date, the condition of the Property, including 

certain unresolved remediation work and lack of legal access to the Property, the real estate 

market in general, the real estate market in Colorado specifically, and the ability to treat the 

Proposed Purchaser’s offer as a “stalking horse bid” which would establish a floor for any 

bidding on the Property. 

10. On January 17, 2019, Maximilian, through PPCO, and, in turn, me, on the one 

hand, and the Proposed Purchaser, on the other hand, executed the Contract to Buy and Sell Real 

Estate (Land) (the “Stalking Horse Agreement”).  The Stalking Horse Agreement was expressly 

made subject to higher or otherwise better offers in accordance with certain “public auction” 

procedures (the “Sale Procedures”) attached to the Sale Agreement as Exhibit A.  Specifically, 

the Proposed Purchaser and I agreed to a 40-day marketing period, expiring on March 4, 2019, in 

which overbids could be solicited by me.  If a Qualified Bid (as defined in the Sale Procedures) 

was received during this time-frame, an auction would be held.  If no Qualified Bids were 

received, the bid submitted by the Proposed Purchaser would be deemed the Successful Bid (as 

defined in the Sales Procedures). 
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11. During this time, notice of the right to overbid the Stalking Horse Agreement was 

published once a week for four weeks in The Journal (Cortez) – which is circulated in the area in 

which the Property is located – on January 29, 2019 and February 5, 12 and 19, 2019. 

12. Prior to expiration of the bid deadline, Ms. Christina Whipple submitted a bid for 

the Property in the amount of $275,000.00 minus a $30,000.00 credit, for a net bid of 

$245,000.00.  If I were to declare the bid submitted by Ms. Whipple the Successful Bid, I would 

be required to pay the Proposed Purchaser a breakup fee of $25,000.00.  I thus determined that 

Ms. Whipple’s bid provided a $220,000.00 net benefit to the estate, which was $20,000.00 more 

than the Proposed Purchaser’s offer.  I subsequently determined, in consultation with my 

professionals, that Ms. Whipple’s bid was a Qualified Bid and in compliance with the Sales 

Procedures, an auction for the Property was held on March 11, 2019 (the “Auction”).  The 

Auction was held telephonically to accommodate the fact that the qualified bidders were in 

different locations and travel to Durango, Colorado in the middle of winter would be 

burdensome on the parties. 

13. After several rounds of bidding at the Auction, the revised bid submitted by the 

Proposed Purchaser in the gross amount of $300,000.00 was deemed the highest and best bid and 

therefore declared the Successful Bid.  Following the Auction, the Proposed Purchaser modified 

the Stalking Horse Agreement through a Counterproposal and that agreement, along with the 

Stalking Horse Agreement, which are to be treated as a single contract, is attached hereto as 

Exhibit B.   

14. I determined the Proposed Purchaser’s offer to be the highest and best bid for the 

Property given that its bid was the subject of a public auction process, the condition of the 

Property, including certain unresolved remediation work and lack of legal access, the real estate 

Case 1:16-cv-06848-BMC   Document 455-1   Filed 03/14/19   Page 5 of 6 PageID #: 11159



5630713.3 6  

 

market in general and the real estate market in Colorado specifically.  Therefore, for the reasons 

set forth herein and in the accompanying Memorandum of Law in Support of the Motion, I 

respectfully request entry of an order, in substantially the form annexed hereto as Exhibit A, (I) 

approving the sale of the Property to the Proposed Purchaser free and clear of all Encumbrances, 

(II) finding and holding that the requirements of 28 U.S.C. §§ 2001 and 2002 have been satisfied 

and (III) granting such other and further relief as this Court deems appropriate. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this 14th day of March 2019, at New York, New York. 

/s/ Melanie L. Cyganowski 

Melanie L. Cyganowski
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Exhibit A to the Cyganowski Declaration 

 

Proposed Sale Order 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 

----------------------------------------------------------x 

SECURITIES AND EXCHANGE  : 

COMMISSION,  : 

  : 

Plaintiff, :  

                  -v- : 

 : 

PLATINUM MANAGEMENT (NY) LLC; : No. 16-cv-6848 (BMC) 

PLATINUM CREDIT MANAGEMENT, L.P.; : 

MARK NORDLICHT; :  
 

DAVID LEVY; :  

DANIEL SMALL; : 

URI LANDESMAN; : 

JOSEPH MANN; : 

JOSEPH SANFILIPPO; and : 

JEFFREY SHULSE, :  

  :          

Defendants. : 

----------------------------------------------------------x 

 

ORDER (I) APPROVING THE SALE OF CERTAIN REAL PROPERTY LOCATED IN 

MONTEZUMA COUNTY, COLORADO FREE AND CLEAR OF ALL LIENS,  

CLAIMS, ENCUMBRANCES AND OTHER INTERESTS AND  

(II) GRANTING CERTAIN RELATED RELIEF 

 

Upon the (1) motion (Docket No. __) of Melanie L. Cyganowski, the duly appointed 

Receiver (the “Receiver”) of Platinum Credit Management, L.P., Platinum Partners Credit 

Opportunities Master Fund LP (“PPCO”), Platinum Partners Credit Opportunities Fund (TE) 

LLC, Platinum Partners Credit Opportunities Fund LLC, Platinum Partners Credit Opportunities 

Fund (BL) LLC, Platinum Liquid Opportunity Management (NY) LLC, Platinum Partners Liquid 

Opportunity Fund (USA) L.P., Platinum Partners Liquid Opportunity Master Fund L.P., Platinum 

Partners Credit Opportunities Fund International Ltd and Platinum Partners Credit Opportunities 

Fund International (A) Ltd, (collectively, the “Receivership Entities”), for entry of an order (I) 

approving the sale of approximately 370 acres of land in Montezuma County, Colorado (the 
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“Property”) to Buckley D. Graybill, Jr. and Laurie Graybill (together, the “Purchaser”) free and 

clear of all liens, claims, encumbrances and other interests (“Encumbrances”), (II) finding and 

holding that the requirements of 28 U.S.C. §§ 2001 and 2002 have been satisfied and (III) 

granting certain related relief (the “Motion”), (2) the Receiver’s Memorandum of Law in Support 

of the Motion and (3) the Declarations of Melanie L. Cyganowski and Rick Lorenz in Support of 

the Motion; and it appearing that the relief requested in the Motion is in the best interests of the 

Receiver, the Receivership Entities and their stakeholders; and this Court having jurisdiction to 

consider the relief requested in the Motion pursuant to, inter alia, the October 16, 2017 Second 

Amended Order Appointing Receiver; and notice of the Motion and the proposed sale of the 

Property having been adequate and appropriate under the circumstances; and after due 

deliberation and sufficient cause appearing therefor: 

IT IS HEREBY FOUND AND ORDERED THAT: 

1. The relief requested in the Motion is GRANTED as provided herein. 

2. All objections to the relief provided for herein that have not been withdrawn, 

waived or settled, and all reservations of rights included therein, are hereby overruled and denied 

on the merits. 

3. The Sale Procedures (as defined in the Motion) implemented by the Receiver, 

including but not limited to, the provisions for notice of the sale of the Property, are hereby found 

and held to be in compliance with, and satisfy, 28 U.S.C. § 2001 and § 2002. 

4. The Receiver, acting on behalf of Maximilian Investors LLC (“Maximilian”), has 

authority to sell the Property and convey good and merchantable title to the same. 

5. The terms of the Contract to Buy and Sell Real Estate (Land) attached to the 

Cyganowski Declaration, and all attendant documents (collectively, the “Sale Agreement”), by 
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and between Maximilian, through PPCO and in turn, the Receiver, on the one hand, and the 

Purchaser on the other hand, for the sale of the Property to the Purchaser are approved. 

6. Upon closing under the Sale Agreement, the Property will be deemed sold and 

transferred to the Purchaser free and clear of all Encumbrances with all such allowed and valid 

Encumbrances attaching to the sale proceeds in the order and priority as prior to closing of the 

Sale Agreement. 

7. The Receiver is hereby authorized to take all actions and execute all documents 

necessary to consummate and otherwise effectuate the sale of the Property to the Purchaser, 

including, but not limited to, the Sale Agreement itself, a deed, or similar instrument, conveying 

title to the Property to the Purchaser and any other documents required to be executed pursuant 

to the Sale Agreement, and any related documentation, escrow instructions, or conveyance 

documents consistent with selling and conveying title to the Property to the Purchaser.  

8. Provided the Purchaser consents in writing, the Receiver is hereby authorized to 

amend or otherwise modify the Sale Agreement, in writing, as necessary to complete the sale of 

the Property in the event that the Receiver determines, in her reasonable business judgment, that 

such amendment or modification is reasonable and necessary, will benefit the Receivership 

Estate, avoid the imposition of any liability upon the Receivership Estate, or is required pursuant 

to the terms of the Sale Agreement or any other amendment or modification thereto, provided 

that any such amendment or modification does not change the material terms of the Sale 

Agreement, including the parties thereto and the purchase price for the Property. 

9. Upon closing under the Sale Agreement, the Receiver is hereby authorized to pay 

the Wells Group of Durango, Inc. (the “Broker”) a commission from the sale proceeds in the 
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amount of $25,500.00 as provided for in the Brokerage Agreement previously approved by this 

Court on October 1, 2018. 

10. Any licensed title insurer may rely on this Order as authorizing the Receiver to 

transfer title to the Property as provided in the Sale Agreement and as authorized herein. 

11. This Order shall be effective and enforceable immediately upon entry. 

12. This Court retains jurisdiction with respect to all matters arising from or related to 

the implementation of this Order. 

Dated: _____________, 2019 

Brooklyn, New York 

 

_________________________________ 

THE HON. BRIAN M. COGAN 

UNITED STATES DISTRICT JUDGE 

EASTERN DISTRICT OF NEW YORK 
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Exhibit B to the Cyganowski Declaration 

 

Sale Agreement 
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The Wells Group of Durango, Inc.
Rick Lorenz
Ph: 970-375-7007    Fax: 970-375-3378

1    
The printed portions of this form, except differentiated additions, have been approved by the Colorado Real
Estate Commission. (CP40-6-18) (Mandatory 1-19)

2

3
THIS FORM HAS IMPORTANT LEGAL CONSEQUENCES AND THE PARTIES SHOULD CONSULT LEGAL
AND TAX OR OTHER COUNSEL BEFORE SIGNING.

4
5 COUNTERPROPOSAL
6 Date: 3/11/2019  
7
8 1.         This Counterproposal supersedes and replaces any previous counterproposal. This
9 Counterproposal amends the proposed contract dated  1/17/2019   (Contract), between

10

  MAXIMILIAN INVESTORS LLC. by Platinum Partners Credit Opportunities Master Fund LP
(Seller), and Buckley D. Graybill, Jr and Laurie Graybill (Buyer), relating to the sale and purchase of the
following legally described real estate in the County of Montezuma, Colorado:

11

Red Arrow Patented Mining Claims, all located in the California Mining District

Red Arrow # 2 USMS #20551; 20.76 Acres
Red Arrow # 3 USMS #20551; 19.79 Acres
Red Arrow # 9 USMS #20551; 19.35 Acres
Red Arrow # 5 USMS #20563; 16.74 Acres
Red Arrow # 4 USMS #20563; 7.91 Acres
Red Arrow # 20 USMS #20563; 19.75 Acres
Red Arrow # 7 USMS #20563; 20.55 Acres
Red Arrow # 21 USMS #20563; 16.95 Acres
Park City Lode USMS #20563; 19.53 Acres
Red Arrow # 8 USMS #20562; 17.35 Acres
Red Arrow Extension USMS #20562; 19.24 Acres
Red Arrow # 19 USMS #20562; 15.33 Acres
Rocky Placer USMS #16059; 18.69 Acres
Gold Run Placer USMS #16059; 19.37 Acres
Hidden Treasure Placer USMS #16059; 17.9 Acres
Fall Creek Placer USMS #16059; 37.44 Acres
East Gulch Placer USMS #16059; 19.71 Acres
Belle of East Mancos Placer USMS #16059; 40.69 Acres

12 known as No. TBD Forest Service Rd 567, Mancos, CO 81326 (Property).
13

14
NOTE: If the table is omitted, or if any item is left blank or is marked in the "No Change" column, it
means no change to the corresponding provision of the Contract. If any item is marked in the "Deleted"
column, it means that the corresponding provision of the Contract to which reference is made is deleted.

15
16 2.         3.1  Dates and Deadlines.    [Omitted as inapplicable]
17
18 3.         4. PURCHASE PRICE AND TERMS. [Note: This table may be deleted if inapplicable.]
19

CP40-6-18.     COUNTERPROPOSAL               Page 1 of 3

                                                                                          CTMeContracts.com - ©2019 CTM Software Corp.

Case 1:16-cv-06848-BMC   Document 455-3   Filed 03/14/19   Page 2 of 32 PageID #: 11167



20 The Purchase Price set forth below is payable in U.S. Dollars by Buyer as follows:
21
22 Item No. Reference Item Amount Amount

1  4.1 Purchase Price $300,000.00 
2  4.3 Earnest Money $50,000.00 
3  4.5 New Loan  
4  4.6 Assumption Balance  
5  4.7 Private Financing           
6  4.7 Seller Financing           
7 n/a   n/a    
8 n/a   n/a    
9  4.4 Cash at Closing $250,000.00 
10 TOTAL $300,000.00  $300,000.00 

23
24 4.        ATTACHMENTS. The following are a part of this Counterproposal:

25 no change
26 Note: The following documents have been provided but are not a part of this Counterproposal:

27 no change
28
29 5.        OTHER CHANGES.

30

A. This Counterproposal and the attached Contract to Buy and Sell Real Estate (Land) by
and between the parties hereto shall be treated as one Contract to be read as one whole.

B. Buyer acknowledges and understands that this Contract and the sale of the Property
are subject to approval by the United States District Court for the Eastern District of New
York (the “Court”). This Contract is not, and shall not, be binding on the Seller until the
Court issues an order approving this Contract and the sale of the Property (the “Approval
Order”). Buyer hereby agrees that closing under this Contract shall take place within
seven (7) business days of entry of the Approval Order, TIME BEING OF THE ESSENCE.

C. Buyer hereby agrees that all contingencies have been met/ satisfied and that Buyer`s
due diligence has been completed to Buyer`s satisfaction. Accordingly, Buyer hereby
acknowledges that it shall close on the sale of the Property upon entry of the Approval
Order as provided above.

E. Section 30.A and 30.G of the Contract is each hereby deleted in its entirety.

F. The parties hereto, by their signatures below, have accepted the terms of the
counterproposal subject to the terms of the Approval Order mentioned above provided
Buyer receives email notification on or before one day following entry of the Approval
Order.

31

32

6.        ACCEPTANCE DEADLINE. This Counterproposal expires unless accepted in writing by Seller
and Buyer as evidenced by their signatures below and the offering party to this document receives notice
of such acceptance on or before March 15, 2019 Noon Mountain Daylight Time.
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                                                          Date                       Time
33

34
If accepted, the Contract, as amended by this Counterproposal, will become a contract between Seller and
Buyer. All other terms and conditions of the Contract remain the same.

35

36

  Date:  

 Seller: MAXIMILIAN INVESTORS LLC. by Platinum Partners Credit Opportunities Master Fund
LP
            By: MELANIE L. CYGANOWSKI, (See Section 28 G)
 Address:

37

38 Seller: _______________________________________________________ Date: ____________

39
         
Address:

40

41
Date: 3/12/2019

 Buyer: Buckley D. Graybill, Jr
 Address:

42

43
Date: 3/12/2019

 Buyer: Laurie Graybill
 Address:

 

44
Note: When this Counterproposal form is used, the Contract is not to be signed by the party initiating this
Counterproposal. Brokers must complete and sign the Broker's Acknowledgments and Compensation Disclosure
portion of the Contract.

 

  CP40-6-18.   COUNTERPROPOSAL
CTM eContracts - ©2016 CTM Software Corp.
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15 

16 2. 	§ 3.1 Dates and Deadlines. [Omitted as inapplicable] 
17 

18 3. 	§ 4. PURCHASE PRICE AND TERMS. [Note: This table may be deleted if inapplicable.] 
19 

20 The Purchase Price set forth below is payable in U.S. Dollars by Buyer as follows: 
21 
22 Item No. Reference Item 	 1 	Amount Amount 

1 § 4.1 Purchase Price $300,000.00 
2 § 4.3 Earnest Money $50,000.00 
3 § 4.5 	/New Loan 
4 § 4.6 Assumption Balance 
5 § 4.7 Private Financing 

3/12/2019 	https://www.ctmecontracts.com/eContracts/m_eCON/Contracts/Listing_Contracts/Print_AE_40_CP18.asp?co54gTSE3gd=24004662&ag...  

Wens 
Group  
REAI ESTATlt  

The Wells Group of Durango, Inc. 
Rick Lorenz 
Ph: 970-375-7007 Fax: 970-375-3378 

The printed portions of this form, except differentiated additions, have been approved by the Colorado Real Estate 
Commission. (CP40-6-18) (Mandatory 1-19)  

THIS FORM HAS IMPORTANT LEGAL CONSEQUENCES AND THE PARTIES SHOULD CONSULT LEGAL AND 
TAX OR OTHER COUNSEL BEFORE SIGNING. 

4 

5 
	

COUNTERPROPOSAL 
6 
	

Date: 3/11/2019 
7 

8 	1. 	This Counterproposal supersedes and replaces any previous counterproposal. This 
9 Counterproposal amends the proposed contract dated 1/17/2019  (Contract), between 

MAXIMILIAN INVESTORS LLC. by Platinum Partners Credit Opportunities Master Fund LP (Seller), 
10 and Buckley D. Graybill, Jr and Laurie Graybill (Buyer), relating to the sale and purchase of the following 

legally described real estate in the County of Montezuma, Colorado: 
Red Arrow Patented Mining Claims, all located in the California Mining District 

Red Arrow # 2 USMS #20551; 20.76 Acres 
Red Arrow # 3 USMS #20551; 19.79 Acres 
Red Arrow # 9 USMS #20551; 19.35 Acres 
Red Arrow # 5 USMS #20563; 16.74 Acres 
Red Arrow # 4 USMS #20563; 7.91 Acres 
Red Arrow # 20 USMS #20563; 19.75 Acres 
Red Arrow # 7 USMS #20563; 20.55 Acres 
Red Arrow # 21 USMS #20563; 16.95 Acres 
Park City Lode USMS #20563; 19.53 Acres 

11 Red Arrow # 8 USMS #20562; 17.35 Acres 
Red Arrow Extension USMS #20562; 19.24 Acres 
Red Arrow # 19 USMS #20562; 15.33 Acres 
Rocky Placer USMS #16059; 18.69 Acres 
Gold Run Placer USMS #16059; 19.37 Acres 
Hidden Treasure Placer USMS #16059; 17.9 Acres 
Fall Creek Placer USMS #16059; 37.44 Acres 
East Gulch Placer USMS #16059; 19.71 Acres 
Belle of East Mancos Placer USMS #16059; 40.69 Acres 

12 known as No. TBD Forest Service Rd 567, Mancos, CO 81326 (Property). 
13 

NOTE: If the table is omitted, or if any item is left blank or is marked in the "No Change" column, it means no 
14 change to the corresponding provision of the Contract. If any item is marked in the "Deleted" column, it 

means that the corresponding provision of the Contract to which reference is made is deleted. 

1 

2 

3 

https://www.ctmecontracts.com/eContracts/m_eCON/Contracts/Listing_Contracts/Print  AE_40_CP18.asp?co54gTSE3gd=24004662&ag836fseYerPs... 1/3 
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744,7 	4 j 166e.e."1.e 

3/12/2019 	https://www.ctmecontracts.com/eContracts/m_eCON/Contracts/Listing_Contracts/Print_AE_40_CP18.asp?co54gTSE3gd=24004662&ag  

6 § 4.7 Seller Financing 	 
7 n/a n/a 
8 n/a n/a 
9 § 4.4 	Cash at Closing $250,000.00 

10  TOTAL $300,000.00 $300,000.00 
23 

24 4. 	ATTACHMENTS. The following are a part of this Counterproposal: 
25 	no change 
26 Note: The following documents have been provided but are not a part of this Counterproposal: 
27 	no change 
28 

29 5. 	OTHER CHANGES. 
A. This Counterproposal and the attached Contract to Buy and Sell Real Estate (Land) by and 
between the parties hereto shall be treated as one Contract to be read as one whole. 

B. Buyer acknowledges and understands that this Contract and the sale of the Property are 
subject to approval by the United States District Court for the Eastern District of New York 
(the "Court"). This Contract is not, and shall not, be binding on the Seller until the Court 
issues an order approving this Contract and the sale of the Property (the "Approval Order"). 
Buyer hereby agrees that closing under this Contract shall take place within seven (7) 
business days of entry of the Approval Order, TIME BEING OF THE ESSENCE. 

C. Buyer hereby agrees that all contingencies have been met/ satisfied and that Buyer's due 

30 	
diligence has been completed to Buyer's satisfaction. Accordingly, Buyer hereby 
acknowledges that it shall close on the sale of the Property upon entry of the Approval Order 
as provided above. 

E. Section 30.A and 30.G of the Contract is each hereby deleted in its entirety. 

F The parties hereto, by their signatures below, have accepted the terms of the 
counterproposal subject to the terms of the Approval Order mentioned above provided Buyer 
receives email notification on or before one day following entry of the Approval Order. 

31 

6. 	ACCEPTANCE DEADLINE. This Counterproposal expires unless accepted in writing by Seller 

32 
and Buyer as evidenced by their signatures below and the offering party to this document receives notice 
of such acceptance on or before March 15, 2019 Noon Mountain Daylight Time. 

Date 	 Time 
33 

34 
If accepted, the Contract, as amended by this Counterproposal, will become a contract between Seller and Buyer. All 
other terms and conditions of the Contract remain the same. 

35 

36 

SLUM'S 803NATOItE 

Seller: MAXIMILIAN INVESTORS LLC. by Platinum Partners Credit Opportunities Master Fund LP 
By: MELANIE L. CYGANOWSKI, (See Section 28 G) 

Address: 
37 

38 Seller: 	  Date: 	  

https://www.ctmecontracts.com/eContracts/m_eCON/Contracts/Listing_Contracts/Print_AE_40_CP18.asp?co54gTSE3gd=24004662&ag836fseYerPs... 2/3 
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39 

Address: 
40 

BUYER SIGNATURE 

41 1 

 

 

Buyer: Buckley D. Graybill, Jr 
Address: 

42 

SUPER'S SIGNATURE 

43 

Buyer: Laurie Graybill 
Address: 

Note: When this Counterproposal form is used, the Contract is not to be signed by the party initiating this 
44 Counterproposal. Brokers must complete and sign the Broker's Acknowledgments and Compensation Disclosure 

portion of the Contract. 

CP40-6-18. COUNTERPROPOSAL 
- ©2016 CTM Software Corp. 
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The Wells Group of Durango, Inc.
Rick Lorenz
Ph: 970-375-7007    Fax: 970-375-3378

The printed portions of this form, except differentiated additions, have been approved by the Colorado Real Estate
Commission.(CBS4-6-18) (Mandatory 1-19)

THIS FORM HAS IMPORTANT LEGAL CONSEQUENCES AND THE PARTIES SHOULD CONSULT LEGAL
AND TAX OR OTHER COUNSEL BEFORE SIGNING.  

CONTRACT TO BUY AND SELL REAL ESTATE
(LAND)

(  Property with No Residences)
(  Property with Residences-Residential Addendum Attached)

 
Date: 1/17/2019    

AGREEMENT
 
 
1.           AGREEMENT. Buyer agrees to buy and Seller agrees to sell the Property described below on the
terms and conditions set forth in this contract (Contract).
 
2.          PARTIES AND PROPERTY.
             2.1. Buyer. Buyer, Buckley D. Graybill, Jr  and  Laurie Graybill (Buyer) will take title to the
Property described below as

   Joint Tenants   Tenants In Common    Other n/a.
             2.2. No Assignability. This Contract IS NOT assignable by Buyer unless otherwise specified in
Additional Provisions.
             2.3. Seller. MAXIMILIAN INVESTORS LLC. by Platinum Partners Credit Opportunities
Master Fund LP (Seller) is the current owner of the Property described below.
             2.4. Property. The Property is the following legally described real estate in the County of
Montezuma, Colorado:
Red Arrow Patented Mining Claims, all located in the California Mining District

Red Arrow # 2 USMS #20551; 20.76 Acres
Red Arrow # 3 USMS #20551; 19.79 Acres
Red Arrow # 9 USMS #20551; 19.35 Acres
Red Arrow # 5 USMS #20563; 16.74 Acres
Red Arrow # 4 USMS #20563; 7.91 Acres
Red Arrow # 20 USMS #20563; 19.75 Acres
Red Arrow # 7 USMS #20563; 20.55 Acres
Red Arrow # 21 USMS #20563; 16.95 Acres
Park City Lode USMS #20563; 19.53 Acres
Red Arrow # 8 USMS #20562; 17.35 Acres
Red Arrow Extension USMS #20562; 19.24 Acres
Red Arrow # 19 USMS #20562; 15.33 Acres
Rocky Placer USMS #16059; 18.69 Acres
Gold Run Placer USMS #16059; 19.37 Acres
Hidden Treasure Placer USMS #16059; 17.9 Acres
Fall Creek Placer USMS #16059; 37.44 Acres

CBS4-6-18.     CONTRACT TO BUY AND SELL REAL ESTATE -  Land               Page 1 of 23
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East Gulch Placer USMS #16059; 19.71 Acres
Belle of East Mancos Placer USMS #16059; 40.69 Acres

known as No. TBD Forest Service Rd 567, Mancos, CO 81326,
together with the interests, easements, rights, benefits, improvements and attached fixtures appurtenant
thereto, and all interest of Seller in vacated streets and alleys adjacent thereto except as herein excluded
(Property).

             2.5. Inclusions.  The Purchase Price includes the following items (Inclusions):
                    2.5.1.   Inclusions. The following items, whether fixtures or personal property, are included in the
Purchase Price unless excluded under Exclusions:
Any personal property located on the Property at Closing. If any additional items are attached to the
Property after the date of this Contract, such additional items are also included in the Purchase Price.
                    2.5.2.    Personal Property –- Conveyance. Any personal property must be conveyed at Closing
by Seller free and clear of all taxes (except personal property taxes for the year of Closing), liens and
encumbrances, except Seller hereby makes no representations or warranties, express or implied,
of any kind regarding the personal property. Buyer shall accept such property where is, as is,
with all faults..
Conveyance of all personal property will be by bill of sale or other applicable legal instrument.
               2.6.      Exclusions. The following items are excluded (Exclusions): n/a

               2.7.      Water Rights, Well Rights, Water and Sewer Taps.
                       2.7.1.   Deeded Water Rights. The following legally described water rights:  

Any owned by the Seller or any accrued rights that have been historically used upon the
Property.
Any deeded water rights will be conveyed by a good and sufficient Quit claim deed at Closing.  

                       2.7.2.   Other Rights Relating to Water. The following rights relating to water not included in
§§ 2.7.1, 2.7.3, 2.7.4 and 2.7.5, will be transferred to Buyer at Closing: n/a

                       2.7.3. Well Rights.    Seller agrees to supply required information to Buyer about the well.
Buyer understands that if the well to be transferred is a “Small Capacity Well” or a “Domestic Exempt Water
Well” used for ordinary household purposes, Buyer must, prior to or at Closing, complete a Change in
Ownership form for the well. If an existing well has not been registered with the Colorado Division of Water
Resources in the Department of Natural Resources (Division), Buyer must complete a registration of existing
well form for the well and pay the cost of registration. If no person will be providing a closing service in
connection with the transaction, Buyer must file the form with the Division within sixty days after Closing. The
Well Permit # is n/a.

                       2.7.4.  Water Stock Certificates. The water stock certificates to be transferred at Closing
are as follows: n/a
                           2.7.5.  Water and Sewer Taps. The parties agree that water and sewer taps listed below for
the Property are being conveyed as part of the Purchase Price as follows: there are no water or sewer
taps
If any water or sewer taps are included in the sale, Buyer is advised to obtain, from the provider,
written confirmation of the amount remaining to be paid, if any, time and other restrictions for transfer
and use of the taps.
                           2.7.6.  Conveyance. If Buyer is to receive any rights to water pursuant to § 2.7.2 (Other
Rights Relating to Water), § 2.7.3 (Well Rights), § 2.7.4 (Water Stock Certificates), or § 2.7.5 (Water and Sewer
Taps), Seller agrees to convey such rights to Buyer by executing the applicable legal instrument at Closing.
              2.8.  Growing Crops. With respect to growing crops, Seller and Buyer agree as follows:
n/a
 

CBS4-6-18.     CONTRACT TO BUY AND SELL REAL ESTATE -  Land               Page 2 of 23
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3.         DATES, DEADLINES AND APPLICABILITY.
 
Item No. Reference Event Date or Deadline

1 4.3        Alternative Earnest Money Deadline n/a
  Title

2 8.1, 8.4        Record Title Deadline 1/31/2019   Thursday

3 8.2, 8.4        Record Title Objection Deadline 2/5/2019   Tuesday

4 8.3        Off-Record Title Deadline 1/31/2019   Thursday

5 8.3        Off-Record Title Objection Deadline 2/5/2019   Tuesday

6 8.5        Title Resolution Deadline 2/7/2019   Thursday

7 8.6        Right of First Refusal Deadline n/a
  Owners’ Association

8 7.6        Association Documents Deadline n/a
9 7.4        Association Documents Termination Deadline n/a

  Seller's Disclosures

10 10.1        Seller's Property Disclosure Deadline n/a
  Loan and Credit

11 10.10
       Lead-Based Paint Disclosure Deadline (if
       Residential Addendum attached)

n/a

12 5.1        New Loan Application Deadline n/a
13 5.2        New Loan Termination Deadline n/a
14 5.3        Buyer's Credit Information Deadline n/a

15 5.3
       Disapproval of Buyer's Credit Information
Deadline

n/a

16 5.4        Existing Loan Deadline n/a
17 5.4        Existing Loan Termination Deadline n/a
18 5.4        Loan Transfer Approval Deadline n/a
19 4.7        Seller or Private Financing Deadline n/a

  Appraisal

20 6.2        Appraisal Deadline n/a
21 6.2        Appraisal Objection Deadline n/a
22 6.2        Appraisal Resolution Deadline n/a

  Survey

23 9.1        New ILC or New Survey Deadline n/a
24 9.3        New ILC or New Survey Objection Deadline n/a
25 9.3        New ILC or New Survey Resolution Deadline n/a

  Inspection and Due Diligence

26 10.3        Inspection Objection Deadline
3 Business days

after MEC

27 10.3        Inspection Termination Deadline
5 Business Days

afte

28 10.3        Inspection Resolution Deadline
7 Business Days

after MEC
29 10.5        Property Insurance Termination Deadline n/a
30 10.6        Due Diligence Documents Delivery Deadline n/a
31 10.6        Due Diligence Documents Objection Deadline n/a
32 10.6        Due Diligence Documents Resolution Deadline n/a

CBS4-6-18.     CONTRACT TO BUY AND SELL REAL ESTATE -  Land               Page 3 of 23
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33 10.6        Environmental Inspection Termination Deadline n/a
34 10.6        ADA Evaluation Termination Deadline n/a
35 10.7        Conditional Sale Deadline n/a

36 10.10
       Lead-Based Paint Termination Deadline (if
       Residential Addendum attached)

n/a

37  11.1,11.2        Estoppel Statements Deadline n/a
38 11.3        Estoppel Statements Termination Deadline

  Closing and Possession

39 12.3        Closing Date

See Section 30.A
Additional
Provisions

40 17        Possession Date Date of Closing

41 17        Possession Time
Closing and full

funding
42 28        Acceptance Deadline Date 1/22/2019   Tuesday

43 28        Acceptance Deadline Time 2pm MNT Time
44 n/a n/a n/a
45 n/a n/a n/a

               3.2.    Applicability of Terms. Any box checked in this Contract means the corresponding provision
applies. If any deadline blank in § 3.1 (Dates and Deadlines) is left blank or completed with the abbreviation
“N/A”, or the word “Deleted,” such deadline is not applicable and the corresponding provision containing the
deadline is deleted. If no box is checked in a provision that contains a selection of “None”, such provision
means that “None” applies.

The abbreviation “MEC” (mutual execution of this Contract) means the date upon which both parties have
signed this Contract.

4.         PURCHASE PRICE AND TERMS.
           4.1. Price and Terms. The Purchase Price set forth below is payable in U.S. Dollars by Buyer as
follows:

 Item No.  Reference  Item  Amount  Amount
 1  4.1 Purchase Price $220,000.00  
 2  4.3 Earnest Money   $50,000.00 
 3  4.5 New Loan    
 4  4.6 Assumption Balance    
 5  4.7 Private Financing             
 6  4.7 Seller Financing             
 7 n/a   n/a    
 8 n/a   n/a    
 9  4.4 Cash at Closing   $170,000.00 

 10 TOTAL $220,000.00  $220,000.00 

              4.2.        Seller Concession. At Closing, Seller will credit to Buyer $ n/a (Seller Concession). The
Seller Concession may be used for any Buyer fee, cost, charge or expenditure to the extent the amount is
allowed by the Buyer’s lender and is included in the Closing Statement or Closing Disclosure at Closing.
Examples of allowable items to be paid for by the Seller Concession include, but are not limited to: Buyer’s
closing costs, loan discount points, loan origination fees, prepaid items and any other fee, cost, charge,
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expense or expenditure. Seller Concession is in addition to any sum Seller has agreed to pay or credit Buyer
elsewhere in this Contract.
              4.3.         Earnest Money. The Earnest Money set forth in this section, in the form of a cashier`s
check , will be payable to and held by Colorado Title Services (Earnest Money Holder), in its trust
account, on behalf of both Seller and Buyer. The Earnest Money deposit must be tendered, by Buyer, with this
Contract unless the parties mutually agree to an Alternative Earnest Money Deadline for its payment. The
parties authorize delivery of the Earnest Money deposit to the company conducting the Closing (Closing
Company), if any, at or before Closing. In the event Earnest Money Holder has agreed to have interest on
Earnest Money deposits transferred to a fund established for the purpose of providing affordable housing to
Colorado residents, Seller and Buyer acknowledge and agree that any interest accruing on the Earnest Money
deposited with the Earnest Money Holder in this transaction will be transferred to such fund. 
                             4.3.1.    Alternative Earnest Money Deadline. The deadline for delivering the Earnest
Money, if other than at the time of tender of this Contract, is as set forth as the Alternative Earnest Money
Deadline. 
                             4.3.2.    Return of Earnest Money. If Buyer has a Right to Terminate and timely
terminates, Buyer is entitled to the return of Earnest Money as provided in this Contract. If this Contract is
terminated as set forth in § 25 and, except as provided in § 24 (Earnest Money Dispute), if the Earnest Money
has not already been returned following receipt of a Notice to Terminate, Seller agrees to execute and return to
Buyer or Broker working with Buyer, written mutual instructions (e.g., Earnest Money Release form), within
three days of Seller’s receipt of such form.
              4.4.          Form of Funds; Time of Payment; Available Funds.
                             4.4.1.   Good Funds. All amounts payable by the parties at Closing, including any loan
proceeds, Cash at Closing and closing costs, must be in funds that comply with all applicable Colorado laws,
including electronic transfer funds, certified check, savings and loan teller’s check and cashier’s check (Good
Funds).
                            4.4.2.   Time of Payment; Available Funds. All funds, including the Purchase Price to be
paid by Buyer, must be paid before or at Closing or as otherwise agreed in writing between the parties to allow
disbursement by Closing Company at Closing OR SUCH NONPAYING PARTY WILL BE IN DEFAULT. Buyer
represents that Buyer, as of the date of this Contract,  Does  Does Not   have funds that are immediately
verifiable and available in an amount not less than the amount stated as Cash at Closing in  4.1.
              4.5.          New Loan. (Omitted as inapplicable)

              4.6.          Assumption.  (Omitted as inapplicable)

              4.7.          Seller or Private Financing.  (Omitted as inapplicable)
 

TRANSACTION PROVISIONS

 
5.            FINANCING CONDITIONS AND OBLIGATIONS. (Omitted as inapplicable)
 
         5.3.   Credit Information. If an existing loan is not to be released at Closing, this Contract is conditional
(for the sole benefit of Seller) upon Seller’s approval of Buyer’s financial ability and creditworthiness, which
approval will be in Seller’s sole subjective discretion. Accordingly: (1) Buyer must supply to Seller by Buyer’s
Credit Information Deadline, at Buyer’s expense, information and documents (including a current credit
report) concerning Buyer’s financial, employment and credit condition; (2) Buyer consents that Seller may
verify Buyer’s financial ability and creditworthiness; and (3) any such information and documents received by
Seller must be held by Seller in confidence and not released to others except to protect Seller’s interest in this
transaction. If the Cash at Closing is less than as set forth in § 4.1 of this Contract, Seller has the Right to
Terminate under § 25.1, on or before Closing. If Seller disapproves of Buyer’s financial ability or
creditworthiness, in Seller’s sole subjective discretion, Seller has the Right to Terminate under § 25.1, on or
before Disapproval of Buyer’s Credit Information Deadline .
          5.4.   Existing Loan Review. If an existing loan is not to be released at Closing, Seller must deliver
copies of the loan documents (including note, deed of trust and any modifications) to Buyer by Existing Loan

CBS4-6-18.     CONTRACT TO BUY AND SELL REAL ESTATE -  Land               Page 5 of 23

                                                                                          CTMeContracts.com - ©2019 CTM Software Corp.

Case 1:16-cv-06848-BMC   Document 455-3   Filed 03/14/19   Page 12 of 32 PageID #: 11177



351   
352   
353   
354   
355   
356   
357   
358   
359   
360   
361   
362   
363   
364   
365   
366   
367   
368   
369   
370   
371   
372   
373   
374   
375   
376   
377   
378   
379   
380   
381   
382   
383   
384   
385   
386   
387   
388   
389   
390   
391   
392   
393   
394   
395   
396   
397   
398   
399   
400   
401   
402   
403   
404   
405   
406   
407   
408   
409   
410   
411   
412   
413   
414   
415   
416   
417   
418   
419   
420   

Deadline. For the sole benefit of Buyer, this Contract is conditional upon Buyer’s review and approval of the
provisions of such loan documents. Buyer has the Right to Terminate under § 25.1, on or before Existing
Loan Termination Deadline, based on any unsatisfactory provision of such loan documents, in Buyer’s sole
subjective discretion. If the lender’s approval of a transfer of the Property is required, this Contract is
conditional upon Buyer obtaining such approval without change in the terms of such loan, except as set forth in
§ 4.6. If lender’s approval is not obtained by Loan Transfer Approval Deadline, this Contract will terminate on
such deadline. Seller has the Right to Terminate under § 25.1, on or before Closing, in Seller’s sole subjective
discretion, if Seller is to be released from liability under such existing loan and Buyer does not obtain such
compliance as set forth in § 4.6.
 
6.     APPRAISAL PROVISIONS.
        6.1.      Appraisal Definition. An “Appraisal” is an opinion of value prepared by a licensed or certified
appraiser, engaged on behalf of Buyer or Buyer’s lender, to determine the Property’s market value (Appraised
Value). The Appraisal may also set forth certain lender requirements, replacements, removals or repairs
necessary on or to the Property as a condition for the Property to be valued at the Appraised Value.
        6.2.       Appraisal Condition. The applicable appraisal provision set forth below applies to the respective
loan type set forth in § 4.5.3, or if a cash transaction (i.e. no financing), § 6.2.1 applies.
                       6.2.1.   Conventional/Other. Buyer has the right to obtain an Appraisal. If the Appraised Value
is less than the Purchase Price, or if the Appraisal is not received by Buyer on or before Appraisal Deadline
Buyer may, on or before Appraisal Objection Deadline, notwithstanding § 8.3 or § 13:
                                   6.2.1.1. Notice to Terminate. Notify Seller in writing, pursuant to § 25.1, that this
Contract is terminated; or
                                   6.2.1.2. Appraisal Objection. Deliver to Seller a written objection accompanied by
either a copy of the Appraisal or written notice from lender that confirms the Appraised Value is less than the
Purchase Price (Lender Verification).
                                   6.2.1.3. Appraisal Resolution. If an Appraisal Objection is received by Seller, on or
before Appraisal Objection Deadline and if Buyer and Seller have not agreed in writing to a settlement
thereof on or before Appraisal Resolution Deadline, this Contract will terminate on the Appraisal Resolution
Deadline, unless Seller receives Buyer’s written withdrawal of the Appraisal Objection before such termination,
i.e., on or before expiration of Appraisal Resolution Deadline.
         6.3.      Lender Property Requirements. If the lender imposes any written requirements, replacements,
removals or repairs, including any specified in the Appraisal (Lender Requirements) to be made to the Property
(e.g., roof repair, repainting), beyond those matters already agreed to by Seller in this Contract, this Contract
terminates on the earlier of three days following Seller’s receipt of the Lender Requirements, or Closing, unless
prior to termination: (1) the parties enter into a written agreement to satisfy the Lender Requirements; (2) the
Lender Requirements have been completed; or (3) the satisfaction of the Lender Requirements is waived in
writing by Buyer.
         6.4.    Cost of Appraisal. Cost of the Appraisal to be obtained after the date of this Contract must be
timely paid by Buyer   Seller. The cost of the Appraisal may include any and all fees paid to the appraiser,
appraisal management company, lender’s agent or all three.
 
7.           OWNERS’ ASSOCIATION.    This Section is applicable if the Property is located within a Common
Interest Community and subject to the declaration (Association).
              7.1.        Common Interest Community Disclosure. THE PROPERTY IS LOCATED WITHIN A
COMMON INTEREST COMMUNITY AND IS SUBJECT TO THE DECLARATION FOR THE COMMUNITY.
THE OWNER OF THE PROPERTY WILL BE REQUIRED TO BE A MEMBER OF THE OWNERS’
ASSOCIATION FOR THE COMMUNITY AND WILL BE SUBJECT TO THE BYLAWS AND RULES AND
REGULATIONS OF THE ASSOCIATION. THE DECLARATION, BYLAWS AND RULES AND REGULATIONS
WILL IMPOSE FINANCIAL OBLIGATIONS UPON THE OWNER OF THE PROPERTY, INCLUDING AN
OBLIGATION TO PAY ASSESSMENTS OF THE ASSOCIATION. IF THE OWNER DOES NOT PAY THESE
ASSESSMENTS, THE ASSOCIATION COULD PLACE A LIEN ON THE PROPERTY AND POSSIBLY SELL
IT TO PAY THE DEBT. THE DECLARATION, BYLAWS AND RULES AND REGULATIONS OF THE
COMMUNITY MAY PROHIBIT THE OWNER FROM MAKING CHANGES TO THE PROPERTY WITHOUT AN
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ARCHITECTURAL REVIEW BY THE ASSOCIATION (OR A COMMITTEE OF THE ASSOCIATION) AND
THE APPROVAL OF THE ASSOCIATION. PURCHASERS OF PROPERTY WITHIN THE COMMON
INTEREST COMMUNITY SHOULD INVESTIGATE THE FINANCIAL OBLIGATIONS OF MEMBERS OF THE
ASSOCIATION. PURCHASERS SHOULD CAREFULLY READ THE DECLARATION FOR THE COMMUNITY
AND THE BYLAWS AND RULES AND REGULATIONS OF THE ASSOCIATION.
              7.2.        Association Documents to Buyer. Seller is obligated to provide to Buyer the Association
Documents (defined below), at Seller’s expense, on or before Association Documents Deadline. Seller
authorizes the Association to provide the Association Documents to Buyer, at Seller’s expense. Seller’s
obligation to provide the Association Documents is fulfilled upon Buyer’s receipt of the Association Documents,
regardless of who provides such documents.
              7.3.        Association Documents. Association documents (Association Documents) consist of the
following:
                           7.3.1.    All Association declarations, articles of incorporation, bylaws, articles of
organization, operating agreements, rules and regulations, party wall agreements and the Association’s
responsible governance policies adopted under § 38-33.3-209.5, C.R.S.;
                           7.3.2.    Minutes of: (1) the annual owners’ or members’ meeting and (2) any executive
boards’ or managers’ meetings; such minutes include those provided under the most current annual disclosure
required under § 38-33.3-209.4, C.R.S. (Annual Disclosure) and minutes of meetings, if any, subsequent to the
minutes disclosed in the Annual Disclosure. If none of the preceding minutes exist, then the most recent
minutes, if any (§§ 7.3.1 and 7.3.2, collectively, Governing Documents); and
                           7.3.3.    List of all Association insurance policies as provided in the Association’s last Annual
Disclosure, including, but not limited to, property, general liability, association director and officer professional
liability and fidelity policies. The list must include the company names, policy limits, policy deductibles,
additional named insureds and expiration dates of the policies listed (Association Insurance Documents);
                           7.3.4.    A list by unit type of the Association’s assessments, including both regular and
special assessments as disclosed in the Association’s last Annual Disclosure;
                           7.3.5.    The Association’s most recent financial documents which consist of: (1) the
Association’s operating budget for the current fiscal year, (2) the Association’s most recent annual financial
statements, including any amounts held in reserve for the fiscal year immediately preceding the Association’s
last Annual Disclosure, (3) the results of the Association’s most recent available financial audit or review, (4) list
of the fees and charges (regardless of name of title of such fees or charges) that the Association’s community
association manager or Association will charge in connection with the Closing including, but not limited to, any
fee incident to the issuance of the Association’s statement of assessments (Status Letter), any rush or update
fee charged for the Status Letter, any record change fee or ownership record transfer fees (Record Change
Fee), fees to access documents, (5) list of all assessments required to be paid in advance, reserves or working
capital due at Closing and (6) reserve study, if any (§§ 7.3.4 and 7.3.5, collectively, Financial Documents);
                           7.3.6.    Any written notice from the Association to Seller of a “construction defect action”
under § 38-33.3-303.5, C.R.S. within the past six months and the result of whether the Association approved or
disapproved such action (Construction Defect Documents). Nothing in this Section limits the Seller’s obligation
to disclose adverse material facts as required under § 10.2 (Disclosure of Adverse Material Facts; Subsequent
Disclosure; Present Condition) including any problems or defects in the common elements or limited common
elements of the Association property.
             7.4.    Conditional on Buyer’s Review. Buyer has the right to review the Association Documents.
Buyer has the Right to Terminate under § 25.1, on or before Association Documents Termination Deadline,
based on any unsatisfactory provision in any of the Association Documents, in Buyer’s sole subjective
discretion. Should Buyer receive the Association Documents after Association Documents Deadline, Buyer,
at Buyer’s option, has the Right to Terminate under § 25.1 by Buyer’s Notice to Terminate received by Seller on
or before ten days after Buyer’s receipt of the Association Documents. If Buyer does not receive the
Association Documents, or if Buyer’s Notice to Terminate would otherwise be required to be received by Seller
after Closing Date, Buyer’s Notice to Terminate must be received by Seller on or before Closing. If Seller does
not receive Buyer’s Notice to Terminate within such time, Buyer accepts the provisions of the Association
Documents as satisfactory and Buyer waives any Right to Terminate under this provision, notwithstanding the
provisions of § 8.6 (Right of First Refusal or Contract Approval).
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8.           TITLE INSURANCE, RECORD TITLE AND OFF-RECORD TITLE.
              8.1.     Evidence of Record Title.

                     8.1.1.   Seller Selects Title Insurance Company. If this box is checked, Seller will select the
title insurance company to furnish the owner’s title insurance policy at Seller’s expense. On or before Record
Title Deadline, Seller must furnish to Buyer, a current commitment for an owner’s title insurance policy (Title
Commitment), in an amount equal to the Purchase Price, or if this box is checked,  an Abstract of Title
certified to a current date. Seller will cause the title insurance policy to be issued and delivered to Buyer as
soon as practicable at or after Closing.

                     8.1.2.   Buyer Selects Title Insurance Company. If this box is checked, Buyer will select the
title insurance company to furnish the owner’s title insurance policy at Buyer’s expense. On or before Record
Title Deadline, Buyer must furnish to Seller, a current commitment for owner’s title insurance policy (Title
Commitment), in an amount equal to the Purchase Price.
If neither box in § 8.1.1 or § 8.1.2 is checked, § 8.1.1 applies.
                        8.1.3.   Owner’s Extended Coverage (OEC).  The Title Commitment Will   Will Not
contain Owner’s Extended Coverage (OEC). If the Title Commitment is to contain OEC, it will commit to delete
or insure over the standard exceptions which relate to: (1) parties in possession, (2) unrecorded easements,
(3) survey matters, (4) unrecorded mechanics’ liens, (5) gap period (period between the effective date and time
of commitment to the date and time the deed is recorded) and (6) unpaid taxes, assessments and unredeemed
tax sales prior to the year of Closing. Any additional premium expense to obtain OEC will be paid by Buyer 

 Seller  One-Half by Buyer and One-Half by Seller  Other n/a.
Regardless of whether the Contract requires OEC, the Title Insurance Commitment may not provide OEC or
delete or insure over any or all of the standard exceptions for OEC. The Title Insurance Company may require
a New Survey or New ILC, defined below, among other requirements for OEC. If the Title Insurance
Commitment is not satisfactory to Buyer, Buyer has a right to object under § 8.5 (Right to Object to Title,
Resolution).
                        8.1.4.   Title Documents. Title Documents consist of the following: (1) copies of any plats,
declarations, covenants, conditions and restrictions burdening the Property and (2) copies of any other
documents (or, if illegible, summaries of such documents) listed in the schedule of exceptions (Exceptions) in
the Title Commitment furnished to Buyer (collectively, Title Documents).
                        8.1.5.   Copies of Title Documents. Buyer must receive, on or before Record Title Deadline,
copies of all Title Documents. This requirement pertains only to documents as shown of record in the office of
the clerk and recorder in the county where the Property is located. The cost of furnishing copies of the
documents required in this Section will be at the expense of the party or parties obligated to pay for the
owner’s title insurance policy.
                        8.1.6.   Existing Abstracts of Title. Seller must deliver to Buyer copies of any abstracts of title
covering all or any portion of the Property (Abstract of Title) in Seller’s possession on or before Record Title
Deadline.
              8.2.    Record Title. Buyer has the right to review and object to the Abstract of Title or Title
Commitment and any of the Title Documents as set forth in § 8.5 (Right to Object to Title, Resolution) on or
before Record Title Objection Deadline. Buyer’s objection may be based on any unsatisfactory form or
content of Title Commitment or Abstract of Title, notwithstanding § 13, or any other unsatisfactory title
condition, in Buyer’s sole subjective discretion. If the Abstract of Title, Title Commitment or Title Documents are
not received by Buyer on or before the Record Title Deadline, or if there is an endorsement to the Title
Commitment that adds a new Exception to title, a copy of the new Exception to title and the modified Title
Commitment will be delivered to Buyer. Buyer has until the earlier of Closing or ten days after receipt of such
documents by Buyer to review and object to: (1) any required Title Document not timely received by Buyer, (2)
any change to the Abstract of Title, Title Commitment or Title Documents, or (3) any endorsement to the Title
Commitment. If Seller receives Buyer’s Notice to Terminate or Notice of Title Objection, pursuant to this § 8.2
(Record Title), any title objection by Buyer is governed by the provisions set forth in § 8.5 (Right to Object to
Title, Resolution). If Seller has fulfilled all Seller’s obligations, if any, to deliver to Buyer all documents required
by § 8.1 (Evidence of Record Title) and Seller does not receive Buyer’s Notice to Terminate or Notice of Title
Objection by the applicable deadline specified above, Buyer accepts the condition of title as disclosed by the
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Abstract of Title, Title Commitment and Title Documents as satisfactory.
             8.3.    Off-Record Title. Seller must deliver to Buyer, on or before Off-Record Title Deadline, true
copies of all existing surveys in Seller’s possession pertaining to the Property and must disclose to Buyer all
easements, liens (including, without limitation, governmental improvements approved, but not yet installed) or
other title matters (including, without limitation, rights of first refusal and options) not shown by public records,
of which Seller has actual knowledge (Off-Record Matters). This Section excludes any New ILC or New
Survey governed under § 9 (New ILC, New Survey). Buyer has the right to inspect the Property to investigate
if any third party has any right in the Property not shown by public records (e.g., unrecorded easement,
boundary line discrepancy or water rights). Buyer’s Notice to Terminate or Notice of Title Objection of any
unsatisfactory condition (whether disclosed by Seller or revealed by such inspection, notwithstanding § 8.2
(Record Title) and § 13 (Transfer of Title)), in Buyer’s sole subjective discretion, must be received by Seller on
or before Off-Record Title Objection Deadline. If an Off-Record Matter is received by Buyer after the
Off-Record Title Deadline, Buyer has until the earlier of Closing or ten days after receipt by Buyer to review
and object to such Off-Record Matter. If Seller receives Buyer’s Notice to Terminate or Notice of Title Objection
pursuant to this § 8.3 (Off-Record Title), any title objection by Buyer is governed by the provisions set forth in §
8.5 (Right to Object to Title, Resolution). If Seller does not receive Buyer’s Notice to Terminate or Notice of Title
Objection by the applicable deadline specified above, Buyer accepts title subject to such Off-Record Matters
and rights, if any, of third parties not shown by public records of which Buyer has actual knowledge.
           8.4.    Special Taxing Districts. SPECIAL TAXING DISTRICTS MAY BE SUBJECT TO GENERAL
OBLIGATION INDEBTEDNESS THAT IS PAID BY REVENUES PRODUCED FROM ANNUAL TAX LEVIES
ON THE TAXABLE PROPERTY WITHIN SUCH DISTRICTS. PROPERTY OWNERS IN SUCH DISTRICTS
MAY BE PLACED AT RISK FOR INCREASED MILL LEVIES AND TAX TO SUPPORT THE SERVICING OF
SUCH DEBT WHERE CIRCUMSTANCES ARISE RESULTING IN THE INABILITY OF SUCH A DISTRICT TO
DISCHARGE SUCH INDEBTEDNESS WITHOUT SUCH AN INCREASE IN MILL LEVIES. BUYERS
SHOULD INVESTIGATE THE SPECIAL TAXING DISTRICTS IN WHICH THE PROPERTY IS LOCATED BY
CONTACTING THE COUNTY TREASURER, BY REVIEWING THE CERTIFICATE OF TAXES DUE FOR THE
PROPERTY AND BY OBTAINING FURTHER INFORMATION FROM THE BOARD OF COUNTY
COMMISSIONERS, THE COUNTY CLERK AND RECORDER, OR THE COUNTY ASSESSOR.
            A tax certificate from the respective county treasurer listing any special taxing districts that effect the
Property (Tax Certificate) must be delivered to Buyer on or before Record Title Deadline. If the Property is
located within a special taxing district and such inclusion is unsatisfactory to Buyer, in Buyer’s sole subjective
discretion, Buyer may object, on or before Record Title Objection Deadline. If the Tax Certificate shows that
the Property is included in a special taxing district and is received by Buyer after the Record Title Deadline,
Buyer has until the earlier of Closing or ten days after receipt by Buyer to review and object to the Property’s
inclusion in a special taxing district as unsatisfactory to Buyer.
           8.5.    Right to Object to Title, Resolution. Buyer’s right to object, in Buyer’s sole subjective
discretion, to any title matters includes those matters set forth in § 8.2 (Record Title), § 8.3 (Off-Record Title), §
8.4 (Special Taxing District) and § 13 (Transfer of Title). If Buyer objects to any title matter, on or before the
applicable deadline, Buyer has the following options:
                       8.5.1.    Title Objection, Resolution. If Seller receives Buyer’s written notice objecting to any
title matter (Notice of Title Objection) on or before the applicable deadline and if Buyer and Seller have not
agreed to a written settlement thereof on or before Title Resolution Deadline, this Contract will terminate on
the expiration of Title Resolution Deadline, unless Seller receives Buyer’s written withdrawal of Buyer’s
Notice of Title Objection (i.e., Buyer’s written notice to waive objection to such items and waives the Right to
Terminate for that reason), on or before expiration of Title Resolution Deadline. If either the Record Title
Deadline or the Off-Record Title Deadline, or both, are extended pursuant to § 8.2 (Record Title), § 8.3
(Off-Record Title) or § 8.4 (Special Taxing Districts), the Title Resolution Deadline also will be automatically
extended to the earlier of Closing or fifteen days after Buyer’s receipt of the applicable documents; or
                       8.5.2.    Title Objection, Right to Terminate. Buyer may exercise the Right to Terminate under
§ 25.1, on or before the applicable deadline, based on any title matter unsatisfactory to Buyer, in Buyer’s sole
subjective discretion.
            8.6.    Right of First Refusal or Contract Approval. If there is a right of first refusal on the Property
or a right to approve this Contract, Seller must promptly submit this Contract according to the terms and
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conditions of such right. If the holder of the right of first refusal exercises such right or the holder of a right to
approve disapproves this Contract, this Contract will terminate. If the right of first refusal is waived explicitly or
expires, or the Contract is approved, this Contract will remain in full force and effect. Seller must promptly
notify Buyer in writing of the foregoing. If expiration or waiver of the right of first refusal or approval of this
Contract has not occurred on or before Right of First Refusal Deadline, this Contract will then terminate.
            8.7.    Title Advisory. The Title Documents affect the title, ownership and use of the Property and
should be reviewed carefully. Additionally, other matters not reflected in the Title Documents may affect the
title, ownership and use of the Property, including, without limitation, boundary lines and encroachments,
set-back requirements, area, zoning, building code violations, unrecorded easements and claims of
easements, leases and other unrecorded agreements, water on or under the Property, and various laws and
governmental regulations concerning land use, development and environmental matters.
                     8.7.1.   OIL, GAS, WATER AND MINERAL DISCLOSURE. THE SURFACE ESTATE OF THE
PROPERTY MAY BE OWNED SEPARATELY FROM THE UNDERLYING MINERAL ESTATE AND
TRANSFER OF THE SURFACE ESTATE MAY NOT NECESSARILY INCLUDE TRANSFER OF THE
MINERAL ESTATE OR WATER RIGHTS. THIRD PARTIES MAY OWN OR LEASE INTERESTS IN OIL, GAS,
OTHER MINERALS, GEOTHERMAL ENERGY OR WATER ON OR UNDER THE SURFACE OF THE
PROPERTY, WHICH INTERESTS MAY GIVE THEM RIGHTS TO ENTER AND USE THE SURFACE OF THE
PROPERTY TO ACCESS THE MINERAL ESTATE, OIL, GAS OR WATER.
                     8.7.2.   SURFACE USE AGREEMENT. THE USE OF THE SURFACE ESTATE OF THE
PROPERTY TO ACCESS THE OIL, GAS OR MINERALS MAY BE GOVERNED BY A SURFACE USE
AGREEMENT, A MEMORANDUM OR OTHER NOTICE OF WHICH MAY BE RECORDED WITH THE
COUNTY CLERK AND RECORDER.
                     8.7.3.   OIL AND GAS ACTIVITY. OIL AND GAS ACTIVITY THAT MAY OCCUR ON OR
ADJACENT TO THE PROPERTY MAY INCLUDE, BUT IS NOT LIMITED TO, SURVEYING, DRILLING,
WELL COMPLETION OPERATIONS, STORAGE, OIL AND GAS, OR PRODUCTION FACILITIES,
PRODUCING WELLS, REWORKING OF CURRENT WELLS, AND GAS GATHERING AND PROCESSING
FACILITIES.
                     8.7.4.   ADDITIONAL INFORMATION. BUYER IS ENCOURAGED TO SEEK ADDITIONAL
INFORMATION REGARDING OIL AND GAS ACTIVITY ON OR ADJACENT TO THE PROPERTY,
INCLUDING DRILLING PERMIT APPLICATIONS. THIS INFORMATION MAY BE AVAILABLE FROM THE
COLORADO OIL AND GAS CONSERVATION COMMISSION.
                     8.7.5.   Title Insurance Exclusions. Matters set forth in this Section and others, may be
excepted, excluded from, or not covered by the owner’s title insurance policy.
          8.8.   Consult an Attorney. Buyer is advised to timely consult legal counsel with respect to all such
matters as there are strict time limits provided in this Contract (e.g., Record Title Objection Deadline and
Off-Record Title Objection Deadline).

9.      NEW ILC, NEW SURVEY.
           9.1.   New ILC or New Survey. If the box is checked, a: 1) New Improvement Location Certificate
(New ILC); or, 2) New Survey in the form of n/a; is required and the following will apply:
                   9.1.1. Ordering of New ILC or New Survey. Seller   Buyer will order the New ILC or New
Survey. The New ILC or New Survey may also be a previous ILC or survey that is in the above-required form,
certified and updated as of a date after the date of this Contract.
                   9.1.2.  Payment for New ILC or New Survey. The cost of the New ILC or New Survey will be
paid, on or before Closing, by: Seller   Buyer or n/a
                   9.1.3.  Delivery of New ILC or New Survey. Buyer, Seller, the issuer of the Title Commitment (or
the provider of the opinion of title if an Abstract of Title) and n/a will receive a New ILC or New Survey on or
before New ILC or New Survey Deadline.
                   9.1.4. Certification of New ILC or New Survey. The New ILC or New Survey will be certified by
the surveyor to all those who are to receive the New ILC or New Survey.
          9.2.   Buyer’s Right to Waive or Change New ILC or New Survey Selection.  Buyer may select a
New ILC or New Survey different than initially specified in this Contract if there is no additional cost to Seller or
change to the New ILC or New Survey Objection Deadline. Buyer may, in Buyer’s sole subjective discretion,
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waive a New ILC or New Survey if done prior to Seller incurring any cost for the same.
          9.3.   New ILC or New Survey Objection. Buyer has the right to review and object to the New ILC or
New Survey. If the New ILC or New Survey is not timely received by Buyer or is unsatisfactory to Buyer, in
Buyer’s sole subjective discretion, Buyer may, on or before New ILC or New Survey Objection Deadline,
notwithstanding § 8.3 or § 13:
                  9.3.1. Notice to Terminate. Notify Seller in writing, pursuant to § 25.1, that this Contract is
terminated; or
                  9.3.2. New ILC or New Survey Objection. Deliver to Seller a written description of any matter that
was to be shown or is shown in the New ILC or New Survey that is unsatisfactory and that Buyer requires
Seller to correct.
                  9.3.3. New ILC or New Survey Resolution. If a New ILC or New Survey Objection is received
by Seller, on or before New ILC or New Survey Objection Deadline and if Buyer and Seller have not agreed
in writing to a settlement thereof on or before New ILC or New Survey Resolution Deadline, this Contract will
terminate on expiration of the New ILC or New Survey Resolution Deadline, unless Seller receives Buyer’s
written withdrawal of the New ILC or New Survey Objection before such termination, i.e., on or before
expiration of New ILC or New Survey Resolution Deadline.

DISCLOSURE, INSPECTION AND DUE DILIGENCE

10.      PROPERTY DISCLOSURE, INSPECTION, INDEMNITY, INSURABILITY, DUE DILIGENCE, AND
SOURCE OF WATER.
           10.1.   Seller’s Property Disclosure. On or before Seller’s Property Disclosure Deadline , Seller
agrees to deliver to Buyer the most current version of the applicable Colorado Real Estate Commission’s
Seller’s Property Disclosure form completed by Seller to Seller’s actual knowledge and current as of the date of
this Contract.
           10.2.   Disclosure of Adverse Material Facts; Subsequent Disclosure; Present Condition. Seller
must disclose to Buyer any adverse material facts actually known by Seller as of the date of this Contract.
Seller agrees that disclosure of adverse material facts will be in writing. In the event Seller discovers an
adverse material fact after the date of this Contract, Seller must timely disclose such adverse fact to Buyer.
Buyer has the Right to Terminate based on the Seller’s new disclosure on the earlier of Closing or five days
after Buyer’s receipt of the new disclosure. Except as otherwise provided in this Contract, Buyer acknowledges
that Seller is conveying the Property to Buyer in an “As Is” condition, “ Where Is” and “ With All Faults.”
           10.3.   Inspection. Unless otherwise provided in this Contract, Buyer, acting in good faith, has the right
to have inspections (by one or more third parties, personally or both) of the Property and Inclusions
(Inspection), at Buyer’s expense. If (1) the physical condition of the Property, including, but not limited to, the
roof, walls, structural integrity of the Property, the electrical, plumbing, HVAC and other mechanical systems of
the Property, (2) the physical condition of the Inclusions, (3) service to the Property (including utilities and
communication services), systems and components of the Property (e.g., heating and plumbing), (4) any
proposed or existing transportation project, road, street or highway, or (5) any other activity, odor or noise
(whether on or off the Property) and its effect or expected effect on the Property or its occupants is
unsatisfactory, in Buyer’s sole subjective discretion, Buyer may:
                      10.3.1.   Inspection Objection. On or before the Inspection Objection Deadline, deliver to
Seller a written description of any unsatisfactory condition that Buyer requires Seller to correct; or
                      10.3.2.   Terminate. On or before the Inspection Termination Deadline, notify Seller in writing,
pursuant to § 25.1, that this Contract is terminated due to any unsatisfactory condition. Inspection
Termination Deadline will be on the earlier of Inspection Resolution Deadline or the date specified in §
3.1 for Inspection Termination Deadline.
                      10.3.3.   Inspection Resolution. If an Inspection Objection is received by Seller, on or before
Inspection Objection Deadline and if Buyer and Seller have not agreed in writing to a settlement thereof on
or before Inspection Resolution Deadline, this Contract will terminate on Inspection Resolution Deadline
unless Seller receives Buyer’s written withdrawal of the Inspection Objection before such termination, i.e., on or
before expiration of Inspection Resolution Deadline.
            10.4.   Damage, Liens and Indemnity. Buyer, except as otherwise provided in this Contract or other
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written agreement between the parties, is responsible for payment for all inspections, tests, surveys,
engineering reports, or other reports performed at Buyer’s request (Work) and must pay for any damage that
occurs to the Property and Inclusions as a result of such Work. Buyer must not permit claims or liens of any
kind against the Property for Work performed on the Property. Buyer agrees to indemnify, protect and hold
Seller harmless from and against any liability, damage, cost or expense incurred by Seller and caused by any
such Work, claim, or lien. This indemnity includes Seller’s right to recover all costs and expenses incurred by
Seller to defend against any such liability, damage, cost or expense, or to enforce this Section, including
Seller’s reasonable attorney fees, legal fees and expenses. The provisions of this Section survive the
termination of this Contract. This § 10.4 does not apply to items performed pursuant to an Inspection
Resolution.
            10.5.   Insurability. Buyer has the right to review and object to the availability, terms and conditions of
and premium for property insurance (Property Insurance). Buyer has the Right to Terminate under § 25.1, on or
before Property Insurance Termination Deadline, based on any unsatisfactory provision of the Property
Insurance, in Buyer’s sole subjective discretion.
            10.6.   Due Diligence.
                       10.6.1.   Due Diligence Documents. If the respective box is checked, Seller agrees to deliver
copies of the following documents and information pertaining to the Property (Due Diligence Documents) to
Buyer on or before Due Diligence Documents Delivery Deadline:

                                10.6.1.1.   All contracts relating to the operation, maintenance and management of the
Property;

                                10.6.1.2.   Property tax bills for the last n/ years;
                                10.6.1.3.   As-built construction plans to the Property and the tenant improvements,

including architectural, electrical, mechanical, and structural systems, engineering reports, and permanent
Certificates of Occupancy, to the extent now available;

                                10.6.1.4.   A list of all Inclusions to be conveyed to Buyer;
                                10.6.1.5.   Operating statements for the past n/a years;    
                                10.6.1.6.   A rent roll accurate and correct to the date of this Contract;
                                10.6.1.7.   All current leases, including any amendments or other occupancy

agreements, pertaining to the Property. Those leases or other occupancy agreements pertaining to the
Property that survive Closing are as follows (Leases): n/a

                                10.6.1.8.   A schedule of any tenant improvement work Seller is obligated to complete
but has not yet been completed and capital improvement work either scheduled or in process on the date of
this Contract;

                                10.6.1.9.   All insurance policies pertaining to the Property and copies of any claims
which have been made for the past n/a years;

                                10.6.1.10.   Soils reports, surveys and engineering reports or data pertaining to the
Property (if not delivered earlier under § 8.3); 

                                10.6.1.11.   Any and all existing documentation and reports regarding Phase I and II
environmental reports, letters, test results, advisories and similar documents respective to the existence or
nonexistence of asbestos, PCB transformers, or other toxic, hazardous or contaminated substances, and/or
underground storage tanks and/or radon gas. If no reports are in Seller’s possession or known to Seller, Seller
warrants that no such reports are in Seller’s possession or known to Seller; 

                                10.6.1.12.   Any Americans with Disabilities Act reports, studies or surveys concerning
the compliance of the Property with said Act; 

                                10.6.1.13.   All permits, licenses and other building or use authorizations issued by any
governmental authority with jurisdiction over the Property and written notice of any violation of any such
permits, licenses or use authorizations, if any; and  

                                10.6.1.14.   Other documents and information:
Buyer acknowledges receipt of the list of work set forth in the "Colorado Inactive Mine
Reclamation Program Closeout Report Red Arrow Bond Forfeiture Project". Buyer
acknowledges having received a copy of that document.
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                      10.6.2.   Due Diligence Documents Review and Objection. Buyer has the right to review and
object to Due Diligence Documents. If the Due Diligence Documents are not supplied to Buyer or are
unsatisfactory, in Buyer’s sole subjective discretion, Buyer may, on or before Due Diligence Documents
Objection Deadline:
                                  10.6.2.1.   Notice to Terminate. Notify Seller in writing, pursuant to § 25.1, that this
Contract is terminated; or
                                  10.6.2.2.   Due Diligence Documents Objection. Deliver to Seller a written description
of any unsatisfactory Due Diligence Documents that Buyer requires Seller to correct.
                                  10.6.2.3.   Due Diligence Documents Resolution. If a Due Diligence Documents
Objection is received by Seller, on or before Due Diligence Documents Objection Deadline and if Buyer and
Seller have not agreed in writing to a settlement thereof on or before Due Diligence Documents Resolution
Deadline, this Contract will terminate on Due Diligence Documents Resolution Deadline unless Seller
receives Buyer’s written withdrawal of the Due Diligence Documents Objection before such termination, i.e., on
or before expiration of Due Diligence Documents Resolution Deadline.
                      10.6.3.   Zoning. Buyer has the Right to Terminate under § 25.1, on or before Due Diligence
Documents Objection Deadline, based on any unsatisfactory zoning and any use restrictions imposed by any
governmental agency with jurisdiction over the Property, in Buyer’s sole subjective discretion.
                      10.6.4.   Due Diligence – Environmental, ADA. Buyer has the right to obtain environmental
inspections of the Property including Phase I and Phase II Environmental Site Assessments, as applicable. 
Seller Buyer  will order or provide Phase I Environmental Site Assessment, Phase II
Environmental Site Assessment (compliant with most current version of the applicable ASTM E1527
standard practices for Environmental Site Assessments) and/or n/a, at the expense of Seller Buyer 
(Environmental Inspection). In addition, Buyer, at Buyer’s expense, may also conduct an evaluation whether
the Property complies with the Americans with Disabilities Act (ADA Evaluation). All such inspections and
evaluations must be conducted at such times as are mutually agreeable to minimize the interruption of Seller’s
and any Seller’s tenants’ business uses of the Property, if any.
            If Buyer’s Phase I Environmental Site Assessment recommends a Phase II Environmental Site
Assessment, the Environmental Inspection Termination Deadline will be extended by n/ days (Extended
Environmental Inspection Termination Deadline) and if such Extended Environmental Inspection Termination
Deadline extends beyond the Closing Date, the Closing Date will be extended a like period of time. In such
event, Seller Buyer  must pay the cost for such Phase II Environmental Site Assessment.
            Notwithstanding Buyer's right to obtain additional environmental inspections of the Property in this §
10.6.4, Buyer has the Right to Terminate under § 25.1, on or before Environmental Inspection Termination
Deadline, or if applicable, the Extended Environmental Inspection Termination Deadline, based on any
unsatisfactory results of Environmental Inspection, in Buyer’s sole subjective discretion.
            Buyer has the Right to Terminate under § 25.1, on or before ADA Evaluation Termination Deadline,
based on any unsatisfactory ADA Evaluation, in Buyer’s sole subjective discretion.
               10.7.   Conditional Upon Sale of Property. This Contract is conditional upon the sale and closing of
that certain property owned by Buyer and commonly known as n/a. Buyer has the Right to Terminate under §
25.1 effective upon Seller's receipt of Buyer’s Notice to Terminate on or before Conditional Sale Deadline if
such property is not sold and closed by such deadline. This Section is for the sole benefit of Buyer. If Seller
does not receive Buyer’s Notice to Terminate on or before Conditional Sale Deadline, Buyer waives any Right
to Terminate under this provision.
              10.8.    Source of Potable Water (Residential Land and Residential Improvements Only).
Buyer Does  Does Not  acknowledge receipt of a copy of Seller's Property Disclosure or Source of
Water Addendum disclosing the source of potable water for the Property.  There is No Well. Buyer Does 

Does Not acknowledge receipt of a copy of the current well permit.
Note to Buyer: SOME WATER PROVIDERS RELY, TO VARYING DEGREES, ON NONRENEWABLE
GROUND WATER. YOU MAY WISH TO CONTACT YOUR PROVIDER (OR INVESTIGATE THE DESCRIBED
SOURCE) TO DETERMINE THE LONG-TERM SUFFICIENCY OF THE PROVIDER’S WATER SUPPLIES.
               10.9.    Existing Leases; Modification of Existing Leases; New Leases. Seller states that none of
the Leases to be assigned to the Buyer at the time of Closing contain any rent concessions, rent reductions or
rent abatements except as disclosed in the Lease or other writing received by Buyer. Seller will not amend,
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alter, modify, extend or cancel any of the Leases nor will Seller enter into any new leases affecting the Property
without the prior written consent of Buyer, which consent will not be unreasonably withheld or delayed.

11.       ESTOPPEL STATEMENTS.
             11.1.   Estoppel Statements Conditions. Buyer has the right to review and object to any Estoppel
Statements. Seller must request from all tenants of the Property and if received by Seller, deliver to Buyer on
or before Estoppel Statements Deadline, statements in a form and substance reasonably acceptable to
Buyer, from each occupant or tenant at the Property (Estoppel Statement) attached to a copy of the Lease
stating:
                        11.1.1.   The commencement date of the Lease and scheduled termination date of the Lease;
                        11.1.2.   That said Lease is in full force and effect and that there have been no subsequent
modifications or amendments;
                        11.1.3.   The amount of any advance rentals paid, rent concessions given, and deposits paid to
Seller;
                        11.1.4.   The amount of monthly (or other applicable period) rental paid to Seller;
                        11.1.5.   That there is no default under the terms of said Lease by landlord or occupant; and
                        11.1.6.   That the Lease to which the Estoppel Statement is attached is a true, correct and
complete copy of the Lease demising the premises it describes.
             11.2.    Seller Estoppel Statements. In the event Seller does not receive from all tenants of the
Property a completed signed Estoppel Statement, Seller agrees to complete and execute an Estoppel
Statement setting forth the information and documents required §11.1 above and deliver the same to Buyer on
or before Estoppel Statements Deadline.
             11.3.    Estoppel Statements Termination. Buyer has the Right to Terminate under § 25.1, on or
before Estoppel Statements Termination Deadline, based on any unsatisfactory Estoppel Statement, in
Buyer’s sole subjective discretion, or if Seller fails to deliver the Estoppel Statements on or before Estoppel
Statements Deadline. Buyer also has the unilateral right to waive any unsatisfactory Estoppel Statement.

CLOSING PROVISIONS

12.        CLOSING DOCUMENTS, INSTRUCTIONS AND CLOSING.
            12.1. Closing Documents and Closing Information. Seller and Buyer will cooperate with the Closing
Company to enable the Closing Company to prepare and deliver documents required for Closing to Buyer and
Seller and their designees. If Buyer is obtaining a loan to purchase the Property, Buyer acknowledges Buyer’s
lender is required to provide the Closing Company, in a timely manner, all required loan documents and
financial information concerning Buyer’s loan. Buyer and Seller will furnish any additional information and
documents required by Closing Company that will be necessary to complete this transaction. Buyer and Seller
will sign and complete all customary or reasonably-required documents at or before Closing.
            12.2. Closing Instructions. Colorado Real Estate Commission’s Closing Instructions Are  Are
Not executed with this Contract.
            12.3. Closing. Delivery of deed from Seller to Buyer will be at closing (Closing). Closing will be on the
date specified as the Closing Date or by mutual agreement at an earlier date. The hour and place of Closing
will be as designated by Listing Broker.
            12.4. Disclosure of Settlement Costs. Buyer and Seller acknowledge that costs, quality and extent of
service vary between different settlement service providers (e.g., attorneys, lenders, inspectors and title
companies).
 
13.      TRANSFER OF TITLE. Subject to Buyer’s compliance with the terms and provisions of this Contract,
including the tender of any payment due at Closing, Seller, provided another deed is not selected, must
execute and deliver a good and sufficient special warranty deed to Buyer, at Closing. However, if the box is
checked, the parties agree to use the corresponding deed instead:

 general warranty deed     bargain and sale deed     quit claim deed     personal representative’s deed
special warranty deed deed.
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              13.1.  Special Warranty Deed and General Warranty Deed Exceptions. If title will be conveyed
using a special warranty deed or a general warranty deed, title will be conveyed subject to:
                        13.1.1.     General taxes for the year of Closing,
                        13.1.2.      Distribution utility easements (including cable TV),
                        13.1.3.      Those specifically described rights of third parties not shown by the public records
of which Buyer has actual knowledge and which were accepted by Buyer in accordance with with § 8.3
(Off-Record Title) and § 9 (New ILC or New Survey),
                        13.1.4.     Inclusion of the Property within any special taxing district,
                        13.1.5.    Any special assessment if the improvements were not installed as of the date of
Buyer’s signature hereon, whether assessed prior to or after Closing and
                        13.1.6.     Other n/a.
               13.2.    Special Warranty Deed. In addition to the requirements of § 13.1, if title will be conveyed by
a special warranty deed, Seller will warrant title against all persons claiming by, through or under Seller subject
to those specific recorded exceptions, if any, created during Seller’s ownership of the Property and described
by reference to recorded documents shown as Exceptions in the Title Documents that are accepted by Buyer
in accordance with § 8.2 (Record Title) and described in the deed by reference to the specific recording
information for each recorded document.
               13.3.    General Warranty Deed. In addition to the requirements of § 13.1, if title will be conveyed by
a general warranty deed, Seller will warrant the title subject to those specific recorded exceptions described by
reference to recorded documents shown as Exceptions in the Title Documents that are accepted by Buyer in
accordance with § 8.2 (Record Title) and described in the deed by reference to the specific recording
information for each recorded document.
 
14.          PAYMENT OF LIENS AND ENCUMBRANCES. Unless agreed to by Buyer in writing, any amounts
owed on any liens or encumbrances securing a monetary sum, including, but not limited to, any governmental
liens for special improvements installed as of the date of Buyer’s signature hereon, whether assessed or not
and previous years’ taxes, will be paid at or before Closing by Seller from the proceeds of this transaction or
from any other source.
 
15.          CLOSING COSTS, CLOSING FEE, ASSOCIATION FEES AND TAXES.
              15.1.     Closing Costs.    Buyer and Seller must pay, in Good Funds, their respective closing costs
and all other items required to be paid at Closing, except as otherwise provided herein.
              15.2.     Closing Services Fee.  The fee for real estate closing services must be paid at Closing by

Buyer    Seller    One-Half by Buyer and One-Half by Seller
Other n/a

              15.3.     Status Letter and Record Change Fees.    At least fourteen days prior to Closing Date,
Seller agrees to promptly request the Association to deliver to Buyer a current Status Letter. Any fees incident
to the issuance of Association’s Status Letter must be paid by None Buyer Seller One-Half by
Buyer and One-Half by Seller. Any Record Change Fee must be paid by None     Buyer    Seller   

One-Half by Buyer and One-Half by Seller .
              15.4.     Local Transfer Tax.  The Local Transfer Tax of n/a % of the Purchase Price must
be paid at Closing by None Buyer  Seller  One-Half by Buyer and One-Half by Seller.
              15.5.     Private Transfer Fee.  Private transfer fees and other fees due to a transfer of the Property,
payable at Closing, such as community association fees, developer fees and foundation fees, must be paid at
Closing by None Buyer Seller  One-Half by Buyer and One-Half by Seller. The Private Transfer
fee, whether one or more, is for the following association(s): n/a in the total amount of na% of the Purchase
Price or $.
              15.6.     Water Transfer Fees.    The Water Transfer Fees can change. The fees, as of the date of
this Contract, do not exceed $n/a for:

 Water Stock/Certificates             Water District
 Augmentation Membership         Small Domestic Water Company n/a and must be paid at Closing by
None Buyer Seller One-Half by Buyer and One-Half by Seller

              15.7.     Sales and Use Tax.    Any sales and use tax that may accrue because of this transaction
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must be paid when due by None Buyer Seller One-Half by Buyer and One-Half by Seller.
              15.8.  FIRPTA and Colorado Withholding.
                        15.8.1.    FIRPTA.    The Internal Revenue Service (IRS) may require a substantial portion of
the Seller’s proceeds be withheld after Closing when Seller is a foreign person. If required withholding does not
occur, the Buyer could be held liable for the amount of the Seller’s tax, interest and penalties. If the box in this
Section is checked, Seller represents that Seller IS a foreign person for purposes of U.S. income taxation. If
the box in this Section is not checked, Seller represents that Seller is not a foreign person for purposes of U.S.
income taxation. Seller agrees to cooperate with Buyer and Closing Company to provide any reasonably
requested documents to verify Seller’s foreign person status. If withholding is required, Seller authorizes
Closing Company to withhold such amount from Seller’s proceeds. Seller should inquire with Seller’s tax
advisor to determine if withholding applies or if an exemption exists.
                        15.8.2.     Colorado Withholding.    The Colorado Department of Revenue may require a
portion of the Seller’s proceeds be withheld after Closing when Seller will not be a Colorado resident after
Closing, if not otherwise exempt. Seller agrees to cooperate with Buyer and Closing Company to provide any
reasonably requested documents to verify Seller’s status. If withholding is required, Seller authorizes Closing
Company to withhold such amount from Seller’s proceeds. Seller should inquire with Seller’s tax advisor to
determine if withholding applies or if an exemption exists.
 
16.         PRORATIONS AND ASSOCIATION ASSESSMENTS. The following will be prorated to the Closing
Date, except as otherwise provided:
              16.1.      Taxes. Personal property taxes, if any, special taxing district assessments, if any and
general real estate taxes for the year of Closing, based on  Taxes for the Calendar Year Immediately
Preceding Closing    Most Recent Mill Levy and Most Recent Assessed Valuation,  Other n/a.
              16.2.      Rents. Rents based on  Rents Actually Received    Accrued. At Closing, Seller will
transfer or credit to Buyer the security deposits for all Leases assigned, or any remainder after lawful
deductions and notify all tenants in writing of such transfer and of the transferee’s name and address. Seller
must assign to Buyer all Leases in effect at Closing and Buyer must assume Seller’s obligations under such
Leases.
              16.3.       Association Assessments. Current regular Association assessments and dues
(Association Assessments) paid in advance will be credited to Seller at Closing. Cash reserves held out of the
regular Association Assessments for deferred maintenance by the Association will not be credited to Seller
except as may be otherwise provided by the Governing Documents. Buyer acknowledges that Buyer may be
obligated to pay the Association, at Closing, an amount for reserves or working capital. Any special
assessment assessed prior to Closing Date by the Association will be the obligation of Buyer    Seller.
Except however, any special assessment by the Association for improvements that have been installed as of
the date of Buyer’s signature hereon, whether assessed prior to or after Closing, will be the obligation of Seller.
Seller represents there are no unpaid regular or special assessments against the Property except the current
regular assessments and n/a. Association Assessments are subject to change as provided in the Governing
Documents.
              16.4.     Other Prorations. Water and sewer charges, propane, interest on continuing loan and n/a.
              16.5.      Final Settlement. Unless otherwise agreed in writing, these prorations are final.
 
17.         POSSESSION. Possession of the Property will be delivered to Buyer on Possession Date at
Possession Time, subject to the Leases as set forth in § 10.6.1.7.

              If Seller, after Closing, fails to deliver possession as specified, Seller will be subject to eviction and
will be additionally liable to Buyer for payment of $ 150. per day (or any part of a day notwithstanding § 18.1)
from Possession Date and Possession Time until possession is delivered.
 

GENERAL PROVISIONS
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18.        DAY; COMPUTATION OF PERIOD OF DAYS, DEADLINE.
            18.1. Day. As used in this Contract, the term “day” means the entire day ending at 11:59 p.m., United
States Mountain Time (Standard or Daylight Savings, as applicable).
            18.2. Computation of Period of Days, Deadline. In computing a period of days (e.g., three days after
MEC), when the ending date is not specified, the first day is excluded and the last day is included. If any
deadline falls on a Saturday, Sunday or federal or Colorado state holiday (Holiday), such deadline  Will   
 Will Not be extended to the next day that is not a Saturday, Sunday or Holiday. Should neither box be
checked, the deadline will not be extended.
 
19.        CAUSES OF LOSS, INSURANCE; DAMAGE TO INCLUSIONS AND SERVICES; CONDEMNATION;
AND WALK-THROUGH. Except as otherwise provided in this Contract, the Property, Inclusions or both will be
delivered in the condition existing as of the date of this Contract, ordinary wear and tear excepted.
           19.1.    Causes of Loss, Insurance. In the event the Property or Inclusions are damaged by fire, other
perils or causes of loss prior to Closing (Property Damage) in an amount of not more than ten percent of the
total Purchase Price and if the repair of the damage will be paid by insurance (other than the deductible to be
paid by Seller), then Seller, upon receipt of the insurance proceeds, will use Seller’s reasonable efforts to
repair the Property before Closing Date. Buyer has the Right to Terminate under § 25.1, on or before Closing
Date, if the Property is not repaired before Closing Date, or if the damage exceeds such sum. Should Buyer
elect to carry out this Contract despite such Property Damage, Buyer is entitled to a credit at Closing for all
insurance proceeds that were received by Seller (but not the Association, if any) resulting from damage to the
Property and Inclusions, plus the amount of any deductible provided for in the insurance policy. This credit may
not exceed the Purchase Price. In the event Seller has not received the insurance proceeds prior to Closing,
the parties may agree to extend the Closing Date to have the Property repaired prior to Closing or, at the
option of Buyer, (1) Seller must assign to Buyer the right to the proceeds at Closing, if acceptable to Seller’s
insurance company and Buyer’s lender; or (2) the parties may enter into a written agreement prepared by the
parties or their attorney requiring the Seller to escrow at Closing from Seller’s sale proceeds the amount Seller
has received and will receive due to such damage, not exceeding the total Purchase Price, plus the amount of
any deductible that applies to the insurance claim.
           19.2.    Damage, Inclusions and Services. Should any Inclusion or service (including utilities and
communication services), system, component or fixture of the Property (collectively Service) (e.g., heating or
plumbing), fail or be damaged between the date of this Contract and Closing or possession, whichever is
earlier, then Seller is liable for the repair or replacement of such Inclusion or Service with a unit of similar size,
age and quality, or an equivalent credit, but only to the extent that the maintenance or replacement of such
Inclusion or Service is not the responsibility of the Association, if any, less any insurance proceeds received by
Buyer covering such repair or replacement. If the failed or damaged Inclusion or Service is not repaired or
replaced on or before Closing or possession, whichever is earlier, Buyer has the Right to Terminate under §
25.1, on or before Closing Date, or, at the option of Buyer, Buyer is entitled to a credit at Closing for the repair
or replacement of such Inclusion or Service. Such credit must not exceed the Purchase Price. If Buyer receives
such a credit, Seller’s right for any claim against the Association, if any, will survive Closing.
            19.3.    Condemnation. In the event Seller receives actual notice prior to Closing that a pending
condemnation action may result in a taking of all or part of the Property or Inclusions, Seller must promptly
notify Buyer, in writing, of such condemnation action. Buyer has the Right to Terminate under § 25.1, on or
before Closing Date, based on such condemnation action, in Buyer’s sole subjective discretion. Should Buyer
elect to consummate this Contract despite such diminution of value to the Property and Inclusions, Buyer is
entitled to a credit at Closing for all condemnation proceeds awarded to Seller for the diminution in the value of
the Property or Inclusions but such credit will not include relocation benefits or expenses, or exceed the
Purchase Price.
            19.4.    Walk-Through and Verification of Condition. Buyer, upon reasonable notice, has the right to
walk through the Property prior to Closing to verify that the physical condition of the Property and Inclusions
complies with this Contract.
            19.5.    Home Warranty. [Intentionally Deleted]
            19.6.    Risk of Loss – – Growing Crops The risk of loss for damage to growing crops by fire or other
casualty will be borne by the party entitled to the growing crops as provided in § 2.8 and such party is entitled
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to such insurance proceeds or benefits for the growing crops.

20.         RECOMMENDATION OF LEGAL AND TAX COUNSEL. By signing this Contract, Buyer and Seller
acknowledge that the respective broker has advised that this Contract has important legal consequences and
has recommended the examination of title and consultation with legal and tax or other counsel before signing
this Contract.
 
21.        TIME OF ESSENCE, DEFAULT AND REMEDIES. Time is of the essence for all dates and deadlines
in this Contract. This means that all dates and deadlines are strict and absolute. If any payment due, including
Earnest Money, is not paid, honored or tendered when due, or if any obligation is not performed timely as
provided in this Contract or waived, the non-defaulting party has the following remedies:
            21.1.    If Buyer is in Default:

                    21.1.1.   Specific Performance. Seller may elect to cancel this Contract and all Earnest
Money (whether or not paid by Buyer) will be paid to Seller and retained by Seller. It is agreed that the Earnest
Money is not a penalty and the Parties agree the amount is fair and reasonable. Seller may recover such
additional damages as may be proper. Alternatively, Seller may elect to treat this Contract as being in full force
and effect and Seller has the right to specific performance or damages, or both.
                       21.1.2.   Liquidated Damages, Applicable. This § 21.1.2 applies unless the box in § 21.1.1.
is checked. Seller may cancel this Contract. All Earnest Money (whether or not paid by Buyer) will be paid to
Seller and retained by Seller. It is agreed that the Earnest Money specified in § 4.1 is LIQUIDATED DAMAGES
and not a penalty, which amount the parties agree is fair and reasonable and (except as provided in §§ 10.4,
22, 23 and 24), said payment of Earnest Money is SELLER’S ONLY REMEDY for Buyer’s failure to perform
the obligations of this Contract. Seller expressly waives the remedies of specific performance and additional
damages. 
             21.2.  If Seller is in Default: Buyer may elect to treat this Contract as canceled, in which case all
Earnest Money received hereunder will be returned to Buyer and Buyer may recover such damages as may be
proper. Alternatively, Buyer may elect to treat this Contract as being in full force and effect and Buyer has the
right to specific performance or damages, or both.
 
22.        LEGAL FEES, COST AND EXPENSES. Anything to the contrary herein notwithstanding, in the event
of any arbitration or litigation relating to this Contract, prior to or after Closing Date, the arbitrator or court must
award to the prevailing party all reasonable costs and expenses, including attorney fees, legal fees and
expenses.
 
23.        MEDIATION. If a dispute arises relating to this Contract (whether prior to or after Closing) and is not
resolved, the parties must first proceed, in good faith, to mediation. Mediation is a process in which the parties
meet with an impartial person who helps to resolve the dispute informally and confidentially. Mediators cannot
impose binding decisions. Before any mediated settlement is binding, the parties to the dispute must agree to
the settlement, in writing. The parties will jointly appoint an acceptable mediator and will share equally in the
cost of such mediation. The obligation to mediate, unless otherwise agreed, will terminate if the entire dispute
is not resolved within thirty days of the date written notice requesting mediation is delivered by one party to the
other at that party’s last known address (physical or electronic as provided in § 27). Nothing in this Section
prohibits either party from filing a lawsuit and recording a lis pendens affecting the Property, before or after the
date of written notice requesting mediation. This Section will not alter any date in this Contract, unless
otherwise agreed.

 24.        EARNEST MONEY DISPUTE. Except as otherwise provided herein, Earnest Money Holder must
release the Earnest Money following receipt of written mutual instructions, signed by both Buyer and Seller. In
the event of any controversy regarding the Earnest Money, Earnest Money Holder is not required to release the
Earnest Money. Earnest Money Holder, in its sole subjective discretion, has several options: (1) wait for any
proceeding between Buyer and Seller; (2) interplead all parties and deposit Earnest Money into a court of
competent jurisdiction (Earnest Money Holder is entitled to recover court costs and reasonable attorney and
legal fees incurred with such action); or (3) provide notice to Buyer and Seller that unless Earnest Money
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Holder receives a copy of the Summons and Complaint or Claim (between Buyer and Seller) containing the
case number of the lawsuit (Lawsuit) within one hundred twenty days of Earnest Money Holder’s notice to the
parties, Earnest Money Holder is authorized to return the Earnest Money to Buyer. In the event Earnest Money
Holder does receive a copy of the Lawsuit and has not interpled the monies at the time of any Order, Earnest
Money Holder must disburse the Earnest Money pursuant to the Order of the Court. The parties reaffirm the
obligation of § 23 (Mediation). This Section will survive cancellation or termination of this Contract.
 
25.        TERMINATION.
            25.1. Right to Terminate. If a party has a right to terminate, as provided in this Contract (Right to
Terminate), the termination is effective upon the other party’s receipt of a written notice to terminate (Notice to
Terminate), provided such written notice was received on or before the applicable deadline specified in this
Contract. If the Notice to Terminate is not received on or before the specified deadline, the party with the Right
to Terminate accepts the specified matter, document or condition as satisfactory and waives the Right to
Terminate under such provision.
            25.2. Effect of Termination. In the event this Contract is terminated, all Earnest Money received
hereunder will be returned to Buyer and the parties are relieved of all obligations hereunder, subject to §§ 10.4,
22, 23 and 24.

26.        ENTIRE AGREEMENT, MODIFICATION, SURVIVAL; SUCCESSORS. This Contract, its exhibits and
specified addenda, constitute the entire agreement between the parties relating to the subject hereof and any
prior agreements pertaining thereto, whether oral or written, have been merged and integrated into this
Contract. No subsequent modification of any of the terms of this Contract is valid, binding upon the parties, or
enforceable unless made in writing and signed by the parties. Any right or obligation in this Contract that, by its
terms, exists or is intended to be performed after termination or Closing survives the same. Any successor to a
party receives the predecessor’s benefits and obligations of this Contract.

27.        NOTICE, DELIVERY AND CHOICE OF LAW.
           27.1. Physical Delivery and Notice. Any document, or notice to Buyer or Seller must be in writing,
except as provided in § 27.2 and is effective when physically received by such party, any individual named in
this Contract to receive documents or notices for such party, Broker, or Brokerage Firm of Broker working with
such party (except any notice or delivery after Closing must be received by the party, not Broker or Brokerage
Firm).
           27.2. Electronic Notice. As an alternative to physical delivery, any notice, may be delivered in
electronic form to Buyer or Seller, any individual named in this Contract to receive documents or notices for
such party, Broker or Brokerage Firm of Broker working with such party (except any notice or delivery after
Closing must be received by the party, not Broker or Brokerage Firm) at the electronic address of the recipient
by facsimile, email or See Section 30.C.
           27.3. Electronic Delivery. Electronic Delivery of documents and notice may be delivered by: (1) email
at the email address of the recipient, (2) a link or access to a website or server provided the recipient receives
the information necessary to access the documents, or (3) facsimile at the facsimile number (Fax No.) of the
recipient.
           27.4. Choice of Law. This Contract and all disputes arising hereunder are governed by and construed
in accordance with the laws of the State of Colorado that would be applicable to Colorado residents who sign a
contract in Colorado for real property located in Colorado.

28.        NOTICE OF ACCEPTANCE, COUNTERPARTS. This proposal will expire unless accepted in writing,
by Buyer and Seller, as evidenced by their signatures below and the offering party receives notice of such
acceptance pursuant to § 27 on or before Acceptance Deadline Date and Acceptance Deadline Time. If
accepted, this document will become a contract between Seller and Buyer. A copy of this Contract may be
executed by each party, separately and when each party has executed a copy thereof, such copies taken
together are deemed to be a full and complete contract between the parties.

29.    GOOD FAITH. Buyer and Seller acknowledge that each party has an obligation to act in good faith
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including, but not limited to, exercising the rights and obligations set forth in the provisions of Financing
Conditions and Obligations; Title Insurance, Record Title and Off-Record Title; New ILC, New Survey;
and Property Disclosure, Inspection, Indemnity, Insurability, Due Diligence and Source of Water.

ADDITIONAL PROVISIONS AND ATTACHMENTS
 
30.       ADDITIONAL PROVISIONS. (The following additional provisions have not been approved by the
Colorado Real Estate Commission.)
THIS OFFER SUPERSEDES AND REPLACES THE PREVIOUS CONTRACT DATED JANUARY 2,
2019 AND THE $50,000 EARNEST MONEY FROM THAT CONTRACT IS HEREBY
TRANSFERRED TO THIS CONTRACT AND BROKER ACKNOWLEDGES RECEIPT OF THAT
EARNEST MONEY.

A. Buyer hereby acknowledges that the sale of the Property is subject to a Public Sale, the
terms of which are set forth in Exhibit A attached hereto. Buyer hereby agrees to be bound by
the terms and conditions set forth in Exhibit A.

If no proposed bidder submits a Qualified Bid by the deadline set forth in Exhibit A, then the
closing on this Contract shall occur on or before 7 calendar days after Seller notifies Buyer in
writing that Buyer is the Successful Bidder, time being of the essence.

B. Buckley Graybill, Jr, hereby represents that (i) he is a licensed real estate broker in the state
of Idaho and is purchasing the Property for his own investment purposes and (ii) he is not
requesting or receiving a commission of any kind in connection with the sale of the Property.

C. Regarding Section 27 of this Agreement, any notices shall also be sent to:

Brent Weisenberg
General Counsel
Platinum Partners
230 Park Avenue, Third Floor West, Suite 323
New York, NY 10169
Fax. (212) 582-2424
Email. bweisenberg@platinumlp.com
-and –

Erik B. Weinick
Otterbourg P.C.
230 Park Avenue
New York, NY 10169
Fax: (212) 682-6104
Email. eweinick@otterbourg.com

D. Buyer hereby acknowledges that:

(i) title to the Property is vested in Maximilian Investors LLC, the Managing Member of which is
Platinum Partners Credit Opportunities Master Fund LP (“Platinum”);

(ii) pursuant to a December 19, 2016 order (as amended, the “Receiver Order”) of the United
States District Court for the Eastern District of New York (the “Court”), Bart M. Schwartz was
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appointed receiver for Platinum and certain related entities, as more fully described in the
Receiver Order;

(iii) pursuant to a July 6, 2017 Order of the Court, Melanie Cyganowski replaced Bart M.
Schwartz as receiver (the “Receiver”);

(iv) Platinum’s ownership interest in Seller makes it Receivership Property pursuant to the
Receiver Order;

(v) pursuant to the Receiver Order, the Receiver was granted all powers, authorities, rights and
privileges possessed by the officers, directors, managers, managing members, and general
and limited partners of Platinum and the Receivership Entities (as defined in the Receiver
Order) under applicable state and federal law, by the governing charters, by-laws, articles
and/or agreements in addition to all powers and authority of a receiver;

E. Buyer hereby acknowledges that (i) it has been informed that certain reclamation work is
required per the Colorado Division of Mine Land Reclamation and (ii) it shall timely and
satisfactorily complete all such work at its sole cost and expense. Buyer hereby indemnifies
Seller and shall hold it harmless from any and all claims that such work was not completed or
completed in an unsatisfactory manner.

F. At Closing, Seller shall provide Buyer with a credit in the amount of Twenty Thousand
Dollars ($20,000.00) on account of any improvements needed to Forest Service Road 567 or
any other road(s) in or around the Property, it being understood and acknowledged by Buyer
that Seller shall have no obligations or liability of any kind regarding improvement of the
Property or any road(s) connected to same.

G. The Stalking Horse Fee. If the Buyer named herein is not the Successful Bidder as set forth
in Exhibit A, Seller shall pay to Buyer the sum of Twenty Five Thousand Dollars ($25,000.00)
upon the closing of the sale of the Property to the Successful Bidder.

31.       OTHER DOCUMENTS.
           31.1. The following documents are a part of this Contract:
Exhibit A, which describes the "public auction" sale required by this transaction.

           31.2. The following documents have been provided but are not a part of this Contract:
n/a
 

SIGNATURES
 

Date: 1/18/2019
 Buyer: Buckley D. Graybill, Jr
 Address:708 Sagle Rd. Sagle ID 83860
 Phone:    Fax:  
 Email Address: Buckgraybill@netzero.com 
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Date: 1/17/2019
 Broker’s Name:  Rick Lorenz
Broker’s License #:  
Address: 1130 Main Ave  Durango, CO 81301
Ph: 970-375-7007    Fax: 970-375-3378    Email Address: Rick@BuyDurango.com
 
 
33.        BROKER’S ACKNOWLEDGMENTS AND COMPENSATION DISCLOSURE.
(To be completed by Broker working with Seller)

Broker   Does   Does Not acknowledge receipt of Earnest Money deposit. Broker agrees that if Brokerage
Firm is the Earnest Money Holder and, except as provided in § 24, if the Earnest Money has not already been
returned following receipt of a Notice to Terminate or other written notice of termination, Earnest Money Holder
will release the Earnest Money as directed by the written mutual instructions. Such release of Earnest Money
will be made within five days of Earnest Money Holder’s receipt of the executed written mutual instructions,
provided the Earnest Money check has cleared.

Although Broker is not a party to the Contract, Broker agrees to cooperate, upon request, with any mediation
requested under § 23.

Broker is working with Seller as a   Seller’s Agent     Transaction-Broker in this transaction.    This is a
Change of Status.

Customer. Broker has no brokerage relationship with Seller. See § 32 for Broker’s brokerage relationship
with Buyer.

Brokerage Firm’s compensation or commission is to be paid by  Seller  Buyer  Other n/a.

Brokerage Firm's Name:  The Wells Group of Durango, Inc.
Brokerage Firm’s License #:  

Broker’s
Name: Date: 1/17/2019

 

Broker’s License #:  
Address: 1130 Main Ave  Durango, CO 81301
Ph: 970-375-7007   Fax: 970-375-3378   Email Address: Rick@BuyDurango.com
CBS4-6-18. CONTRACT TO BUY AND SELL REAL ESTATE (LAND)
CTM eContracts - ®2016 CTM Software Corp.        
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1 

 

Exhibit A 

 

For purposes of Section 30.A of the Contract, a “Public Sale” shall mean the following:1 

 

1. Baseline Bid and Qualified Bidders and Bids.  Within five (5) business days of 

expiration or removal of the contingencies in this sales Contract for sale of the Property (the 

“Baseline Bid”), which Baseline Bid must provide that it remains subject to the procedures set 

forth herein, Broker shall advertise - through all means previously used to advertise the Property 

- that the Property is being sold for the amount set forth in the Baseline Bid subject to (i) 

prospective bidders’ rights to submit a Qualified Bid (defined below) for the Property and (ii) 

approval of the sale by the United States District Court for the Eastern District of New York (the 

“Court”). 

 

For purposes hereof, the determination of whether any entity is a “Qualified Bidder” and 

whether any bid constitutes a “Qualified Bid” shall be made by Seller in its reasonable business 

judgment and as set forth below. 

 

2. A Qualified Bid.  A “Qualified Bid” must, at a minimum:   

 

(i) Fully disclose the identity of the person or entity that will be bidding for the 

Property (the “Potential Bidder”). 

 

(ii) Provide Seller with evidence that the Potential Bidder (a) is financially able and 

interested in acquiring the Property without contingencies as to financing and/or 

additional due diligence and (b) is bound to its bid until one day after the Closing 

Date (defined below) or until its bid is affirmatively rejected, but that such offer 

to acquire the Property is not binding on Seller prior to the time that the Auction 

(defined below) is conducted and the sale approved by the Court.  

 

(iii) Be accompanied by financial information which demonstrates the Potential 

Bidder’s ability (and the sources of the Potential Bidder’s ability) to close on its 

purchase of the Property if the Potential Bidder should be selected by Seller to 

purchase the Property (in such case the Potential Bidder being deemed the 

“Successful Bidder” and such bid, the “Successful Bid”).  

 

(iv) Be accompanied by evidence that a good faith deposit in the amount of 10% of 

the Potential Bidder’s Bid (the “Deposit”) in immediately available funds has 

been made (or is concurrently being made) by wire transfer to Title Company  and 

agreeing that the Deposit shall be held in a non-interest bearing escrow account in 

accordance with the terms hereof.  

 

(v) Agree in writing to close on the purchase of the Property if the Qualified Bidder’s 

bid at the Auction is selected as the Successful Bid, not more than thirty (30) 

                                                 
1  All capitalized terms not otherwise defined herein shall have the meaning ascribed to such term in the 

Contract. 
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2 

 

calendar days from entry of a Court order approving the sale, or on such other 

date as Seller and the Successful Bidder shall otherwise agree to in writing, or 

may otherwise be directed by Court order, or as may otherwise be established in 

accordance with the terms hereof (such date, the “Closing Date”), with TIME 

BEING OF THE ESSENCE AS TO THE SUCCESSFUL BIDDER’S 

OBLIGATION TO CLOSE ON THE CLOSING DATE AND TO PAY THE 

BALANCE OF THE PURCHASE PRICE AT THE CLOSING.  

 

(vi) Attach an executed agreement to purchase the Property in substantially the same 

form as the Baseline Bid, marked to show proposed changes (the “Modified 

Agreement”), which Modified Agreement must be acceptable to Seller.  The 

Modified Agreement must provide for a Purchase Price no less than 

$50,000.00 more than the amount set forth in the Baseline Bid. 

 

3. The Auction.  If Seller has received one or more Qualified Bids by the Qualified 

Bidder Deadline, which deadline shall be forty (40) days from the date this Contract is executed 

by both parties, then Broker shall conduct an auction with respect to the Property (the 

“Auction”) within five (5) business days thereafter at the offices of The Wells Group Real Estate 

Brokerage, 1130 Main Avenue, Durango, Colorado or at such other time and location determined 

by Seller.  The rules governing the Auction and the refund of Deposits shall be announced prior 

to such Auction. 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 

----------------------------------------------------------x 

SECURITIES AND EXCHANGE  : 

COMMISSION,  : 

  : 

Plaintiff, :  

                  -v- : 

 : 

PLATINUM MANAGEMENT (NY) LLC; : No. 16-cv-6848 (BMC) 

PLATINUM CREDIT MANAGEMENT, L.P.; : 

MARK NORDLICHT; :  
 

DAVID LEVY; :  

DANIEL SMALL; : 

URI LANDESMAN; : 

JOSEPH MANN; : 

JOSEPH SANFILIPPO; and : 

JEFFREY SHULSE, :  

  :          

Defendants. : 

----------------------------------------------------------x 

 

DECLARATION OF RICK LORENZ IN SUPPORT OF MOTION FOR  

ENTRY OF AN ORDER (I) APPROVING THE SALE OF CERTAIN REAL  

PROPERTY LOCATED IN MONTEZUMA COUNTY, COLORADO FREE AND 

CLEAR OF ALL LIENS, CLAIMS, ENCUMBRANCES AND OTHER INTERESTS  

AND (II) GRANTING CERTAIN RELATED RELIEF 

 

I, Rick Lorenz, pursuant to 28 U.S.C. § 1746, hereby declare that the following is true to 

the best of my knowledge, information and belief: 

1. I am a duly licensed real estate broker in the State of Colorado employed by 

The Wells Group (“Wells”), a real estate brokerage firm with offices located at 1130 Main 

Avenue, Durango, CO 81301.   

2. I graduated from Michigan State University in 1971 with a degree in business 

administration.  I have over 41 years of experience in the real estate industry where I have 

successfully closed over 1,700 real estate transactions.  My professional designations include the 

following: Realtor Emeritus; CRS (Certified Residential Specialist); ABR (Accredited Buyer 

Case 1:16-cv-06848-BMC   Document 455-4   Filed 03/14/19   Page 1 of 6 PageID #: 11198



 

5630713.3 2  

 

Representative); CNE (Certified Negotiations Expert); CLHMS (Certified Luxury Home 

Marketing Specialist) and GRI (Graduate Realtors Institute). 

3. I submit this declaration, upon my own personal knowledge, in support of the 

motion filed by Melanie L. Cyganowski, as Receiver (the “Receiver”) for Platinum Credit 

Management, L.P., Platinum Partners Credit Opportunities Master Fund LP (“PPCO”), Platinum 

Partners Credit Opportunities Fund (TE) LLC, Platinum Partners Credit Opportunities Fund 

LLC, Platinum Partners Credit Opportunities Fund (BL) LLC, Platinum Liquid Opportunity 

Management (NY) LLC, Platinum Partners Liquid Opportunity Fund (USA) L.P., Platinum 

Partners Liquid Opportunity Master Fund L.P., Platinum Partners Credit Opportunities Fund 

International Ltd and Platinum Partners Credit Opportunities Fund International (A) Ltd, for 

entry of  an order (I) approving the sale of approximately 370 acres of land in Montezuma 

County, Colorado (the “Property”), the site of a former gold mining operation, by Maximilian 

Investors LLC (“Maximilian”) to Buckley D. Graybill, Jr. and Laurie Graybill free and clear of 

all liens, claims, encumbrances and other interests (“Encumbrances”), (II) finding and holding 

that the requirements of 28 U.S.C. §§ 2001 and 2002 have been satisfied and (III) granting 

certain related relief (the “Motion”). 

4. Unless otherwise stated, I have personal knowledge of the facts set forth herein 

through my personal experience or through review of relevant documentation.  If called upon to 

testify, I could and would testify competently to the facts set forth herein. 

A. The Brokerage Agreement 

5. Wells was engaged by the Receiver to market the Property pursuant to an 

exclusive right-to-sell listing agreement (the “Brokerage Agreement”).  Wells’ engagement by 

the Receiver was subsequently approved by this Court. 
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6. In exchange for Wells’ services under the Brokerage Agreement, the Receiver 

agreed to pay Wells a commission of 8.5% of the gross purchase price for the Property, which I 

advised the Receiver is within the standard range of fees charged by brokers for this type of real 

estate transaction.   

B. My Marketing of the Property 

7. I was the broker at Wells with primary responsibility for marketing the Property.  

Upon being formally engaged by the Receiver and my retention being approved by this Court, I 

actively marketed the Property, which included listing the Property on the Multiple Listing 

Service real estate listings (“MLS”), thereby advertising the Property to hundreds of potential 

buyers and brokers.  

8. Additionally, I marketed the Property by posting its availability on (i) my 

personal website, www.buydurango.com, which includes several pages dedicated solely to the 

Property, (ii) the Wells’ group’s website, www.wellsgroupdurango.com, which is nationally 

syndicated to approximately 15 other national real estate web portals, (iii) www.realtor.com, (iv) 

www.Zillow.com, (v) www.craigslist.com and (vi) www.facebook.com, whereby I paid for the 

Property’s advertisement.  The Property was also advertised in Homes and Land Magazine. 

9. In addition to the forgoing, I (i) frequently updated the listing for the Property on 

craigslist.com so that the listing would appear near the top of search results and therefore be 

more likely to attract interest from potential purchasers and brokers and (ii) systematically 

contacted local brokers and other brokers potentially representing interested parties in order to 

advertise the Property for sale. 

10. The forgoing marketing efforts generated leads from individuals or entities 

located in California, Idaho, Florida, Texas, Arizona and Colorado. 
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C. The Proposed Sale Agreement 

11. In or about January 2019, a $220,000.00 written offer – less a $20,000.00 credit to 

complete certain required remediation work – to purchase the Property was made by Buckley D. 

Graybill, Jr. and Laurie Graybill (together, the “Proposed Purchaser”).  The offer was the 

culmination of three months of extensive marketing of the Property – during which time I 

received several oral inquiries from local brokers and one written offer which proposed a 

materially reduced purchase price. 

12. I subsequently consulted with the Receiver about the Proposed Purchaser’s offer 

and she determined the offer to be the then highest and best offer for the Property given the 

interest in the Property expressed to that point, the condition of the Property, including certain 

unresolved remediation work and lack of legal access to the Property, the real estate market in 

general, the real estate market in Colorado specifically and the ability to treat the Proposed 

Purchaser’s offer as a “stalking horse bid” which would establish a floor for any bidding on the 

Property. 

13. On January 17, 2019, Maximilian, through PPCO, and, in turn, the Receiver, on 

the one hand, and the Proposed Purchaser, on the other hand, executed the Contract to Buy and 

Sell Real Estate (Land) (the “Stalking Horse Agreement”).  The Stalking Horse Agreement was 

expressly made subject to higher or otherwise better offers in accordance with certain “public 

auction” procedures (the “Sale Procedures”) attached to the Sale Agreement as Exhibit A.  

Specifically, the Receiver and the Proposed Purchaser agreed to a 40-day marketing period, 

expiring on March 4, 2019, in which overbids could be solicited by the Receiver.  If a Qualified 

Bid (as defined in the Sale Procedures) was received during this time-frame, an auction would be 
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held.  If no Qualified Bids were received, the Stalking Horse would be deemed the Successful 

Bidder. 

14. During this time, notice of the right to overbid the Stalking Horse Agreement was 

published once a week for four weeks in The Journal (Cortez) – which is circulated in the area in 

which the Property is located – on January 29, 2019 and February 5, 12 and 19, 2019. 

15. Prior to expiration of the bid deadline, Christina Whipple submitted a bid for the 

Property in the amount of $275,000.00 minus a $30,000.00 credit, for a net bid of $245,000.00.  

If the Receiver were to declare Ms. Whipple the Successful Bidder, the Receiver would be 

required to pay the Proposed Purchaser a breakup fee of $25,000.00 and so, the Receiver 

determined that Ms. Whipple’s bid provided a $220,000.00 net benefit to the estate, which was 

$20,000.00 more than the Proposed Purchaser’s offer.  The Receiver subsequently determined, 

after consulting me and her professionals, that Ms. Whipple’s bid was a Qualified Bid and in 

compliance with the Sales Procedures, held an auction for the Property on March 11, 2019 (the 

“Auction”).  The Auction was held telephonically to accommodate the fact that the qualified 

bidders were in different locations and travel to Durango, Colorado in the middle of winter 

would be burdensome on the parties. 

16. After several rounds of bidding at the Auction, the bid submitted by the Proposed 

Purchaser in the gross amount of $300,000.00 was deemed the highest or otherwise best bid and 

therefore deemed the Successful Bid.  

17. I do not believe that further marketing/solicitation of higher or better offers will 

generate a higher offer than the purchase price to be paid by the Proposed Purchaser and 

therefore, have recommended to the Receiver that she accept the offer and seek its approval from 

this Court. 
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18. I declare under penalty of perjury that the foregoing is true and correct. 

Executed this 14th day of March 2019, at Durango, Colorado. 

/s/ Rick Lorenz   

Rick Lorenz 
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Melanie L. Cyganowski, the duly appointed Receiver (the “Receiver”) of Platinum Credit 

Management, L.P., Platinum Partners Credit Opportunities Master Fund LP (“PPCO”), Platinum 

Partners Credit Opportunities Fund (TE) LLC, Platinum Partners Credit Opportunities Fund 

LLC, Platinum Partners Credit Opportunities Fund (BL) LLC, Platinum Liquid Opportunity 

Management (NY) LLC, Platinum Partners Liquid Opportunity Fund (USA) L.P., Platinum 

Partners Liquid Opportunity Master Fund L.P., Platinum Partners Credit Opportunities Fund 

International Ltd and Platinum Partners Credit Opportunities Fund International (A) Ltd 

(collectively, the “Receivership Entities”), through her counsel, Otterbourg P.C., files this 

memorandum of law in support of her motion (the “Motion”) for entry of an order (I) approving 

the sale of approximately 370 acres of land in Montezuma County, Colorado (the “Property”) 

free and clear of all liens, claims, encumbrances and other interests (“Encumbrances”) to 

Buckley D. Graybill, Jr. and Laurie Graybill (together, the “Proposed Purchaser”), and (II) 

granting certain related relief.  In support of the Motion, the Receiver is contemporaneously 

filing (1) the Declaration of Melanie L. Cyganowski (the “Cyganowski Dec.”) and (2) the 

Declaration of Rick Lorenz (the “Lorenz Dec.”) and hereby states as follows:   

I. 

PRELIMINARY STATEMENT 

The Receiver seeks entry of an order approving the sale of the Property free and clear of 

all Encumbrances to the Proposed Purchaser.  As set forth below and in the Lorenz and 

Cyganowski Declarations, the Motion follows three months of extensive marketing of the 

Property, which included, in compliance with 28 U.S.C. § 2002, publication of a notice of the 

right to overbid the Stalking Horse Agreement (defined below) once a week for four weeks.  

When an offer was received for the Property after publication of that notice, the Receiver 
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conducted an auction to allow the two bidders an opportunity to submit their highest and 

otherwise best bid.  At the conclusion of the auction, the Receiver determined, in consultation 

with her professionals, that the Proposed Purchaser’s bid providing for a gross purchase price of 

$300,000.00 was the highest and best bid.  Having concluded that further marketing/ solicitation 

of higher or better offers would be unlikely to generate a higher offer than that submitted by the 

Proposed Purchaser, the Receiver seeks this Court’s approval of the sale at this time. 

II. 

BACKGROUND 

A. The Property 

Prior to the commencement of this receivership, Maximilian Investors LLC 

(“Maximilian”), a private equity lending group owned by PPCO, invested in a variety of natural 

resource-related businesses.  See Cyganowski Dec., ¶ 3.  In or about 2010-11, Maximilian was 

approached by representatives of a company then known as He-Man, LLC (later renamed 

American Patriot Gold, LLC) (“APG”) regarding a possible investment in a gold mining 

operation that APG had been exploring with Red Arrow Gold Corporation.  See id.  The mine 

was and remains located on the Property and is generally referred to as the “Red Arrow Mine,” 

and is sometimes also referred to as the “Outwest Mine and Mill” (the “Mine”).  See id.  

Maximilian subsequently provided financing to APG in connection with its acquisition and 

operation of the Mine.  See id. 

On April 17, 2013, Jaeger Kottmeier Associates, LLC was appointed the receiver of 

certain APG assets, including the Mine.  See id. at ¶ 4.  On August 30, 2013, APG filed a 

voluntary petition for relief under chapter 11 of the U.S. Bankruptcy Code and subsequently lost 

its mining permit in early 2014.  See id. 
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As a result of APG’s default on the loan previously extended to it by Maximilian, 

Maximilian acquired the Property in fee simple.  See id. at ¶ 5. 

B. Commencement of this Receivership 

On December 19, 2016, this Court entered the Order Appointing Receiver (amended 

on January 30, 2017) in the above-captioned matter (the “Receivership Case”).  See Docket 

Nos. 6 and 59. On July 6, 2017, this Court accepted the resignation of the original receiver, 

Bart M. Schwartz, Esq., and appointed Melanie L. Cyganowski as Receiver effective 

immediately (i.e., July 6, 2017).  See Docket No. 216. 

On October 16, 2017, this Court entered the Second Amended Order Appointing 

Receiver (the “Receivership Order”).  See Docket No. 276.  The Receivership Order vests this 

Court with exclusive jurisdiction over each of the Receivership Entities and their property.  See 

Receivership Order, ¶ 1 (“This Court continues to take exclusive jurisdiction and possession of 

the assets, of whatever kind and wherever situated, of the Receivership Entities (the 

“Receivership Assets”).”) (emphasis supplied).  Among other powers relevant to the Motion, the 

Receivership Order grants the Receiver the authority:  

(i) To “dispose of Receivership [real] Property.”  Receivership Order, ¶ 28.   

 

(ii) To “engage in transactions outside of the ordinary course of business of the 

Receivership Entities . . .” with a transaction outside of the ordinary course being 

defined, in part, as one involving “the disposition of the Receivership Estate’s 

interest in Receivership Property in exchange for cash or property of value in 

excess of $3 million . . .”.  Receivership Order, ¶ 30.   

 

C. The Receiver’s Retention of Conway Mackenzie and the Wells Group of 

Durango, Inc. 

 

The Receiver retained Conway Mackenzie Capital Advisors, LLC (“Conway”) effective 

October 12, 2017 to, inter alia, assist her in the disposition of certain assets, including the 

Property.  See Order Approving the Receiver’s Fees and the Retention of Conway Mackenzie 
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Capital Advisors, LLC, Docket No. 287.  In connection with disposition of the Property, Conway 

was tasked with assessing the Property’s value, both as an operational gold mine and as real 

property with the potential for a different use.  See Motion of Melanie L. Cyganowski, As 

Receiver, for Entry of An Order (A) Approving the Retention of Wells Group of Durango, Inc.; 

and (B) Waiving the Requirements of 28 U.S.C. § 2001 (the “Broker Retention Motion”), 

Docket No. 376.  After performing extensive due diligence and analyzing the potential value of 

the Property both as a gold mine and as traditional real estate, Conway ultimately recommended 

to the Receiver that the Property be marketed and sold with an eye towards recreational use.  See 

Broker Retention Motion, Section E. 

Conway’s extensive due diligence informed the Receiver’s conclusion that the retention 

of a broker to assist in the Receiver’s sale of the Property was the best course of action.  In 

connection therewith, a local real estate broker was deemed critical to a successful sale process 

because local property sales expertise and availability were needed to identify a buyer.  Based on 

the forgoing, the Receiver sought to retain Rick Lorenz of the Wells Group of Durango, Inc. (the 

“Broker”) to assist her in selling the Property pursuant to the Broker Retention Motion.  See 

Cyganowski Dec. at ¶ 7. 

This Court approved the Broker’s retention pursuant to an October 1, 2018 Minute Entry 

and Order for Status Conference and deferred ruling on the Receiver’s request in the Broker 

Retention Motion to waive compliance with 28 U.S.C. § 2001 pending a further submission by 

the Receiver.  See Docket No. 382. 

D. The Broker’s Marketing of the Property and Entry into the Sale Agreement 

 

Upon approval of the Broker Retention Motion, the Broker actively marketed the 

Property, which included listing the Property on the Multiple Listing Service real estate listings 
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(“MLS”), thereby advertising the Property to hundreds of potential buyers and brokers.  See 

Lorenz Dec. at ¶ 7.  Additionally, the Broker marketed the Property by posting its availability on 

(i) his personal website, www.buydurango.com, which includes several pages dedicated solely to 

the Property, (ii) the Wells’ group’s website, www.wellsgroupdurango.com, which is nationally 

syndicated to approximately 15 other national real estate web portals, (iii) www.realtor.com, (iv) 

www.Zillow.com, (v) www.craigslist.com and (vi) www.facebook.com, whereby the Broker 

paid for the Property’s advertisement.  The Property was also advertised in Homes and Land 

Magazine.  See id. at ¶ 8. 

In addition to the forgoing, the Broker (i) frequently updated the listing for the Property 

on craigslist.com so that the listing would appear near the top of search results and therefore be 

more likely to attract interest from potential purchasers and brokers and (ii) systematically 

contacted local brokers and other brokers potentially representing interested parties to advertise 

the Property for sale.  See id. at ¶ 9. 

The forgoing marketing efforts generated leads from individuals or entities located in 

California, Idaho, Florida, Texas, Arizona and Colorado.  See id. at ¶ 10. 

Following approximately three months of marketing, a $220,000.00 written offer – less a 

$20,000.00 credit to complete certain required remediation work – to purchase the Property was 

made by the Proposed Purchaser.  See id. at ¶ 11 and Cyganowski Dec. at ¶ 9.  The Receiver 

subsequently determined, in consultation with the Broker, that such offer was the then highest 

and best offer for the Property.  See Lorenz Dec. at ¶ 12 and Cyganowski Dec. at ¶ 9. 

On January 17, 2019, Maximilian, through PPCO, and in turn, the Receiver, on the one 

hand, and the Proposed Purchaser, on the other hand, executed the Contract to Buy and Sell Real 

Estate (Land) (the “Stalking Horse Agreement”).  The Stalking Horse Agreement was expressly 
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made subject to higher or otherwise better offers in accordance with certain “public auction” 

procedures (the “Sale Procedures”) attached to the Stalking Horse Agreement as Exhibit A.  

Specifically, the Receiver and the Proposed Purchaser agreed to a 40-day marketing period in 

which overbids could be solicited by the Receiver.  If a Qualified Bid (as defined in the Sale 

Procedures) was received during this time-frame, an auction would be held.  If no Qualified Bids 

were received, the Proposed Purchaser would be deemed the Successful Bidder (as defined in the 

Sale Procedures).  See Lorenz Dec. at ¶ 13 and Cyganowski Dec. at ¶ 10. 

In compliance with 28 U.S.C. § 2002, notice of the right to overbid the Stalking Horse 

Agreement was published by the Receiver once a week for four weeks in The Journal (Cortez) – 

which is circulated in the area in which the Property is located – on January 29, 2019 and 

February 5, 12 and 19, 2019.  See Lorenz Dec. at ¶ 14 and Cyganowski Dec. at ¶ 11. 

Prior to expiration of the bid deadline, Ms. Christina Whipple submitted a bid for the 

Property in the amount of $275,000.00 minus a $30,000.00 credit, for a net bid of $245,000.00.  

See Lorenz Dec. at ¶ 15 and Cyganowski Dec. at ¶ 12.  If the Receiver were to declare Ms. 

Whipple the Successful Bidder, the Receiver would be required to pay the Proposed Purchaser a 

breakup fee of $25,000.00 and so, the Receiver determined that Ms. Whipple’s bid provided a 

$220,000.00 net benefit to the estate.  See Lorenz Dec. at ¶ 15 and Cyganowski Dec. at ¶ 12.  

The Receiver subsequently determined that Ms. Whipple’s bid, which provided the Receivership 

Estate with $20,000.00 more than the Proposed Purchaser’s offer, was a Qualified Bid and in 

compliance with the Sales Procedures, the Receiver held an auction for the Property on March 

11, 2019 (the “Auction”).  The Auction was held telephonically to accommodate the fact that the 

qualified bidders were in different locations and travel to Durango, Colorado in the middle of 
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winter would be burdensome on the parties.  See Lorenz Dec. at ¶ 15 and Cyganowski Dec. at ¶ 

12. 

After several rounds of bidding at the Auction, the bid submitted by the Proposed 

Purchaser in the gross amount of $300,000.00, providing for a net benefit of $280,000.00 (not 

including the brokerage commission), was deemed the highest and best bid and therefore deemed 

the Successful Bid.  See Lorenz Dec. at ¶ 16 and Cyganowski Dec. at ¶ 13.  The Proposed 

Purchaser and Maximilian, through PPCO, and, in turn, the Receiver, subsequently modified the 

Stalking Horse Agreement to reflect the increased purchase price, expiration of certain 

contingencies and the 40-day marketing period.  The modified Stalking Horse Agreement is 

attached to the Cyganowski Dec. as Exhibit B. 

III. 

APPLICABLE AUTHORITY 

This Court’s power to supervise an equity receivership and determine the appropriate 

actions to be taken in its administration is extremely broad.  See S.E.C. v. Credit Bancorp Ltd., 

290 F.3d 80, 82-83 (2d Cir. 2002) (a receivership court has broad equitable authority to issue 

orders necessary for the proper administration of the estate and all the assets and property 

thereof).  This wide discretion derives from this Court’s inherent powers of an equity court to 

fashion relief.  See S.E.C. Comm’n v. Elliott, 953F.2d1560, 1566 (11th Cir. 1992); S.E.C. v. Safety 

Finance Service, Inc., 674 F.2d 368, 372 (5th Cir. 1982).  The relief sought by the Receiver in the 

Motion falls squarely within those powers.  This is especially true where, as here, the sale of the 

Property represents the Receiver’s exercise of her sound business discretion and judgment as a 

course of action that is in the best interests of the Receivership Estate.  The Receiver is entitled to 

great deference in this regard.  See In re JFD Enter., Inc., 2000 WL 560189, *5 (1st Cir. 2000) 
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(“The trustee has ample discretion to administer the estate, including authority to conduct public 

or private sales of estate property. Courts have much discretion on whether to approve proposed 

sales, but the trustee’s business judgment is subject to great judicial deference.”) (internal 

citations omitted). 

In addition to the equitable powers vested in this Court, this Court is conferred with the 

statutory authority to authorize the sale of real property in a receivership case “upon such terms 

and conditions as the court directs.”  28 U.S.C. § 2001(a).  In turn, significant authority 

establishes that a receivership court may order the sale of receivership property free and clear of 

liens and encumbrances.  In Mellen v. Moline Malleable Iron Works, the U.S. Supreme Court 

stated that “the removal of alleged liens or incumbrances upon property, the closing up of affairs 

of insolvent corporations, and the administration and distribution of trust funds, are subjects over 

which courts of equity have general jurisdiction.”  131 U.S. 352, 367 (1889).  Following Mellen, 

courts within and outside of this district commonly enter orders approving sales of assets by 

receivers free and clear of encumbrances.  See, e.g., S.E.C. v. Princeton Econ. Int’l Ltd., 2008 

WL 7826694, *5 (S.D.N.Y. Sept. 30, 2008) (approving sale of assets free and clear of all liens 

under a plan of distribution); S.E.C. v. Steven Byers, et al., Case No. 08-07104 (S.D.N.Y. Mar. 

28, 2014), Dkt. No. 989 (Order Confirming Sale of the Corinth Property); S.E.C. v. McGinn, 

Smith & Co., Inc., et al., Case No. 10-00457 (N.D.N.Y. Nov. 25, 2013), Dkt. No. 649 (Order 

Approving Motion … Free and Clear of Liens, Claims and Encumbrances); S.E.C. v. Steven 

Byers, et al., Case No. 08-07104 (S.D.N.Y. Jan. 29, 2013), Dkt. No. 862 (Order to Confirm Sale 

of Executive Plaza Property); The Privatebank and Trust Company v. Global Storage Solutions, 

LLC, et al., Case No. 15-01600 (N.D. Ill. May 1, 2015), Dkt. No. 49 (Order Confirming Sales of 

Substantially all of … Receivership Entities Assets Free and Clear of Liens, Claims, 
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Encumbrances and Interests …); John T. Callahan & Sons Inc. v. Dykeman Elec. Co. Inc., 266 F. 

Supp. 2d 208 (D. Mass. 2003) (recognizing a court’s implied power to sell assets free and clear 

of creditors’ claims in a private sale made after notice and an opportunity to be heard).
1
 

The Receiver respectfully submits that the proposed sale of the Property free and clear of 

all Encumbrances, with all such allowed and valid Encumbrances attaching to the sale proceeds 

in the order and priority as prior to the sale, is in the best interests of the Receivership Estate.  As 

supported by the Lorenz Dec., the purchase price is fair and reasonable in light of the extensive 

marketing of the Property by the Broker, the current real estate market and the Property having 

been the subject of a competitive auction process.  Furthermore, the Broker does not believe that 

further marketing or solicitation of higher or better offers will generate a higher offer than the 

purchase price to be paid by the Proposed Purchaser, and thus the Receiver seeks to avoid the 

additional administrative expenses attendant to such solicitation.  As such, the Receiver submits 

that the sale of the Property offers the greatest benefit to the Receivership Estate and is an 

exercise of the Receiver’s sound business judgment. 

Furthermore, the Receiver’s proposed sale is in accordance with the Receiver Order and 

applicable law.  Where the administration of a receiver estate requires the sale of real property, 

28 U.S.C. §§ 2001(a) and 2002 govern such sales.  Generally speaking, under 28 U.S.C. § 

2001(a), a public sale of real property by a federally appointed receiver must be conducted at the 

courthouse of the county, parish, or city in which the greater part of the property is located, or 

upon the premises or some parcel thereof located therein, as the court directs.  28 U.S.C. § 

2001(a).  In addition, notice of such sale must be published once a week for at least four weeks 

                                                 
1
  Each of the orders cited in this paragraph are attached hereto as Exhibit A. 
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prior to sale in at least one newspaper in county, state, or judicial district where subject real 

estate is located.   

Notwithstanding the forgoing, courts accept reasonable departures from Section 2001 and 

2002’s strictures.  See, e.g., Gasser v. Infanti Int’l, Inc., 358 F. Supp. 2d 176 (E.D.N.Y. 2005) 

(directing receiver to conduct a public sale of all of the receivership assets in such manner as in 

his judgment would result in the best price obtainable for the corporation’s assets); SEC v. 

Kirkland, No. 06-cv-183, 2009 WL 1439087, at *1 (M.D. Fla. May 22, 2009) (confirming sale of 

property based on single appraisal); United States v. Great Plains Gasification Assocs., 813 F.2d 

193 (8th Cir. 1987) (“Terms and methods of judicial sale are largely in the discretion of the 

district judge directing the sale.”); S.E.C. v. Amerifirst Funding, Inc., 2008 U.S. Dist. Lexis 

18633, *6 (N.D. Tex. March 11, 2008) (approving sale of six tracts of land, despite lack of three 

appraisals, because proposed sale price was within 2/3 of the only objector’s valuation); Tanzer 

v. Huffins, 412 F.2d 221 (3d Cir. 1969) (upheld the expedited sale of corporate property by a 

receiver which did not comply with the statutory procedures, with respect to obtaining appraisals 

and complying with certain notice provisions, because of the extraordinary circumstances of the 

case and the dire financial condition of the corporation). 

Here, pursuant to, and in compliance with, 28 U.S.C. § 2002, the Receiver published a 

notice of the right to overbid the Sale Agreement once a week for four weeks in The Journal 

(Cortez) – which is circulated in the area in which the Property is located – on January 29, 2019 

and February 5, 12 and 19, 2019.  After receiving a Qualified Bid for the Property, the Receiver 

held an auction allowing the bidders to submit their highest or otherwise best bid for the 

Property.  The Sale Agreement has thus been made subject to a public sales process complying 
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with the spirit and purpose of the forgoing provisions and thus, this Court should find and hold 

that the sale is deemed in compliance therewith.

IV.

CONCLUSION

  For  the  reasons  set  forth  herein,  the  Receiver  respectfully  requests  entry  of  an  order,  in 

substantially the form annexed as Exhibit A to the Cyganowski Dec.: (I) approving the sale 

of the Property free and clear of all Encumbrances, (II) finding and holding that the requirements 

of 28 U.S.C. §§ 2001 and 2002 have been satisfied and (III)  granting the Receiver such other 

and further relief as the Court deems appropriate. 

Dated: New York, New York    OTTERBOURG P.C. 

March 14, 2019    

By: /s/ Adam C. Silverstein   

Adam C. Silverstein 

Erik. B Weinick 

230 Park Avenue 

New York, New York 10169 

Tel.:  (212) 661-9100 

Fax:  (212) 682-6104 

asilverstein@otterbourg.com 

eweinick@otterbourg.com 

 

Attorneys for Melanie L. Cyganowski, as 

Receiver 
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Only the Westlaw citation is currently available.

This decision was reviewed by West editorial
staff and not assigned editorial enhancements.

United States District Court,
S.D. New York.

SECURITIES and EXCHANGE
COMMISSION, Plaintiff,

v.
PRINCETON ECONOMICS INTERNATIONAL

LTD., Princeton Global Management Ltd.
and Martin A. Armstrong, Defendants.

Commodity Futures Trading Commission, Plaintiff,
v.

Princeton Economics International Ltd.,
Princeton Global Management Ltd.

and Martin A. Armstrong, Defendants.

Nos. 99 Civ. 9667(PKC), 99 Civ. 9669(PKC).
|

Sept. 30, 2008.

Attorneys and Law Firms

Tancred V. Schiavoni, Esq., O'Melveny & Myers
LLP, New York, NY, for Receiver, Alan Cohen, for
Defendants Princeton Economics International Ltd.,
Princeton Global Management Ltd. and their subsidiaries
and affiliates appointed by Order of the District Court for
the Southern District of New York, dated September 13,
1999.

ORDER APPROVING PLAN
OF FINAL DISTRIBUTION

P. KEVIN CASTEL, District Judge.

*1  This matter came before the Court on the Motion
for Order Approving the Plan of Final Distribution (the
“Motion” ), filed by Alan M. Cohen, as Temporary
Receiver appointed pursuant to this Court's Order dated
September 13, 1999, as clarified by Order dated January

6, 2000 (the “Receiver” ), seeking approval of the Plan
of Final Distribution (attached hereto as Exhibit 1
and as it may be amended, supplemented or otherwise
modified from time to time in writing, the “Plan of
Final Distribution” ), and the settlements, releases and
compromises contained therein. All capitalized terms not
otherwise defined herein shall have the meaning ascribed
to such terms in the Plan of Final Distribution.

Adequate notice of the Motion, the hearing on the Motion
and the date by which all claims had to be filed (the
“Bar Date” ) was given by mailing or emailing a copy
of the Motion and notice of the hearing on the Motion,
and by mailing to such other Persons as are listed on
the Certificates of Service filed by the Receiver. Further,
notice of the Motion, the hearing on the Motion and the
Bar Date was made by publication in the national editions
of USA Today and such publication notice, together with
the notices described in the preceding paragraph, are
adequate and reasonable under the circumstances and no
other or further notice is required or need be sent.

A hearing on the Motion was held on September 29,
2008 (the “Approval Hearing” ), to consider approval
of the Plan of Final Distribution, and all interested
parties were given an opportunity to be heard, present
evidence and object to the Motion. Based upon the
record of the Approval Hearing and of these cases,
the Court having reviewed the Motion and determined
that the relief requested in the Motion is in the best
interests of the Receivership Entities, their estates, their
creditors and other parties in interest, and after due
deliberation thereon, and good and sufficient cause
appearing therefore:

The Court hereby FINDS that:

A. This Court has jurisdiction to hear and determine
the Motion pursuant to 28 U.S.C. §§ 157 and 1334, the
Parties hereto, the administration of the Receivership
Entities, and the distribution of the Receivership
Property, including the assets sought to be distributed
by the Receiver to the Princeton Noteholders hereby.
Venue in this District is proper under 28 U.S.C. §§ 1408
and 1409.

B. The notice of the Motion, the deadline to object to
the Motion, and the hearing on the Motion described
above constitutes due, sufficient and timely notice to
all persons entitled thereto. No other or further notice
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of the Motion, the hearing on the Motion, or the
request for entry of this Approval Order, is or shall be
required. This Court hereby further finds that notice to
an attorney for the holder of a claim constitutes notice
to such holder for purposes of notice of the Motion,
the Bar Date, the Approval Hearing, the Plan of Final
Distribution, and the Approval Order.

*2  C. Pursuant to the Court's June 24, 2008 Order
(Docket # 434), timely notice of the Bar Date was given
by first class mail, electronic mail and publication in
USA Today to all creditors, holders of claims, and other
parties in interest, including, without limitation, Martin
Armstrong, Martin Armstrong, Jr., Victoria Armstrong
and Ida Armstrong. The form and manner of notice
given of the Bar Date was reasonably calculated to give
all parties-in-interest actual or constructive notice of the
Bar Date.

D. The Bar Date provided for in the Plan, and as set by
order of this Court dated June 24, 2008 (Docket # 434),
was in the best interests of the Receivership Entities,
their estates, their creditors, holders of claims and all
other parties in interest.

E. No claims or proofs of claim were filed or asserted
prior to the Bar Date, except for Proskauer Rose
LLP's Proof of Claim and Memorandum in Support
of Martin A. Armstrong's Settlement Agreement with
the Commodity Futures Trading Commission (Docket
# 438), which has been withdrawn pursuant to a
stipulated agreement that is subject to Court approval,
and the SEC's Limited Objection (Dkt. No. 440, Case
No. 99 Civ. 9667(PKC)). Nor was any objection served
or asserted to the classification of claims under the Plan.

F. A reasonable opportunity to object or be heard with
respect to the Motion and the relief requested therein
has been afforded to all parties in interest. To the extent
that any person (i) either (a) received proper notice of
these matters (or is represented by a person that received
such notice) or (b) having had notice of these cases,
elected not to request notices regarding these cases, and
(ii) failed to object to the Motion and the entry of this
Approval Order, then such persons hereby shall have
no right to file or prosecute an appeal of this Approval
Order.

G. The Princeton Noteholders that have suffered losses
as a result of the collapse of the Princeton Notes scheme
have waited a significant period of time to receive a final

distribution of the assets held in the Receivership, which
held investor funds frozen by the entry of the Freeze and
Receivership Orders.

H. The Receivership Property is property of the
Receivership Estates, and this Court has the jurisdiction
and power to approve the Plan of Final Distribution
and the compromises, releases and injunction contained
therein.

I. The Receiver has due and proper authority to enter
into the Plan of Final Distribution and perform all of
the obligations thereunder. No consents or approvals,
other than this Approval Order, are required for the
Receiver to perform all of their obligations thereunder,
including the sale and transfer of the Loveladies
Property or any other Receivership Property. The
consummation of the Plan of Final Distribution by
the Receiver does not conflict, contravene, or cause a
breach, default or violation of any law, rule, regulation,
contractual obligation or organizational or formation
document.

*3  J. The compromises contained in the Plan of Final
Distribution are a valid and proper exercise of the
reasonable business judgment of the Receiver. The Bar
Date imposed by the Court's June 24, 2008 Order and
Section III of the Plan of Final Distribution, and the
injunction and releases to be made pursuant to Section
VII of the Plan of Final Distribution, are appropriate
and should be approved. The Plan of Final Distribution
would not be possible without the benefit of the Bar
Date and the releases in the Plan of Final Distribution,
and the injunction contained in the Plan of Final
Distribution and in this Approval Order.

K. The Plan of Final Distribution results in substantial
benefits to the Receivership Entities, Receivership
Estate and holders of claims, including the Princeton
Noteholders, by (i) avoiding complex litigation; and (ii)
implementing a process for distributing Receivership
Property for the benefit of the estate and holders of
claims. The Plan of Final Distribution is fair and
equitable with respect to the Receivership Entities and
their shareholders and the persons who have asserted,
and who might subsequently assert, claims, including
the Princeton Noteholders.

L. Considering all of the factors before the Court, as
discussed in the Motion, the provisions and conditions
of the Plan of Final Distribution are in the best
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interests of the Receivership Entities, their estates,
their creditors, holders of claims and all other parties
in interest. The Receiver has demonstrated good,
sufficient and sound business purposes, causes and
justifications for the relief requested in the Motion and
the approval of the transactions contemplated thereby.

M. The Court further fully adopts and makes each of
the findings as set out in Section 6.1(a)(i) through (xii)
of the Plan of Final Distribution.

N. This Approval Order is “final” within the meaning
of 28 U.S .C. § 158(a)(1).

NOW, THEREFORE, IT IS HEREBY ORDERED,
ADJUDGED AND DECREED THAT:

1. The Motion shall be and is hereby GRANTED
in all respects, and the Plan of Final Distribution is
hereby approved in all respects. For the reasons set
forth herein and on the record at the hearing on the
Motion, all objections and proofs of claim that have not
been withdrawn, resolved, waived or settled are hereby
overruled on the merits and all reservations of rights
included therein, are overruled on the merits.

2. The failure specifically to include or reference any
particular term or provision of the Plan of Final
Distribution in this Approval Order shall not diminish
or impair the effectiveness of such term and provision,
it being the intent of the Court that the Plan of Final
Distribution be authorized and approved in its entirety.

3. The terms and provisions of the Plan of Final
Distribution, together with the terms and provisions of
this Approval Order, shall be binding in all respects upon
all persons or entities, and the persons or entities who have
asserted, and who might subsequently assert, claims or
demands, against the Receivership Entities, Receivership
Estates, Receiver Property and/or the Receiver, his agents,
attorneys, accountants, consultants and employees,
including, without limitation, O'Melveny & Myers
LLP and PricewaterhouseCoopers LLP, other creditors,
shareholders of any of the Receivership Entities, and all
interested parties, administrative agencies, governmental
units, federal, state and local officials maintaining any
authority with respect to the Receivership Property, and
their respective successors and assigns.

*4  4. The notice of the Bar Date described above
constitutes due, sufficient and timely notice to all persons
entitled thereto. No other or further notice of the Bar Date
is or shall be required. This Court hereby further finds that
notice to an attorney for the holder of a claim constitutes
notice to such holder for purposes of notice of the Bar
Date.

5. The Bar Date set by order of this Court dated for twenty
(20) days before the originally scheduled September 3,
2008 hearing was fair and reasonable.

6. The Bar Date required proofs of claim by persons or
entities with a claim or interest to have been filed with this
Court, with a copy of such proof of claim simultaneously
served upon counsel for the Receiver, David Marden,
Esq., O'Melveny & Myers LLP, Times Square Tower, 7
Times Square, New York, New York 10036.

7. Proofs of claim not filed with the Court prior to the Bar
Date are deemed not timely filed.

8. Any proofs of claim filed hereinafter will be deemed not
timely filed.

9. All persons or entities with a claim that failed to
file a proof of claim prior to the Bar Date and were
not excused from filing a proof of claim under the
Plan are forever barred, estopped, and permanently
enjoined from (a) asserting a claim, whether directly
or indirectly, against any of the Receivership Entities,
Receivership Estates, Receivership Property or the
Receiver, his agents, attorneys, accountants, consultants
and employees, including, without limitation, O'Melveny
& Myers LLP and PricewaterhouseCoopers LLP; (b)
participating in any distribution in this case pursuant
to the Plan or otherwise; and (c) receiving any further
notices regarding any such claim, and further enjoined as
specified in Section 7,1 of the Plan. All claims against the
Receiver, his agents, attorneys, accountants, consultants
and employees, including, without limitation, O'Melveny
& Myers LLP and PricewaterhouseCoopers LLP, that
arise from any act, omission, transaction, agreement,
event or other occurrence prior to the Bar Date that relate
to the Receivership, including the business, operations
and management of the Receivership Entities, or to
their conduct as professionals or advisors to any of the
Receivership Entities, are thus forever barred, estopped,
and permanently enjoined.
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10. Yakult Honsha Company, Ltd. (“Yakult”) and HSBC
USA have reached an agreement on how to implement
their prior settlement, under which Yakult assigned
to HSBC USA rights with respect to the Princeton
Liquidators, as applied to the amount advanced by the
Receiver to the Princeton Liquidators under the Court's
April 25, 2000 Order. The Court's April 25, 2000 Order
shall be deemed satisfied by this assignment and the
corresponding reduction of the amount set forth for
Yakult in Column 6 of the Schedule attached as Exhibit 3
to the Plan. Thus, Column 6 of Exhibit 3 for Yakult shall
be reduced by the amount that the Receiver advanced to
the Princeton Liquidators under the Court's April 25, 2000
Order.

*5  11. The Stipulation of Settlement dated September 16,
2008, by and between the Receiver, Proskauer Rose LLP
and Armstrong is hereby approved.

12. The Receiver is hereby authorized, empowered and
directed to take all necessary and appropriate acts to
carry out and implement the Plan of Final Distribution
in accordance with its terms without further order of the
Court. To the maximum extent permitted by applicable
law, the Receiver, his agents, attorneys, accountants,
consultants and employees, including, without limitation,
O'melveny & Myers LLP and PricewaterhouseCoopers
LLP, shall be held harmless and released from any
damages or liability that may arise through the discharge
of their duties under the Plan of Final Distribution.

13. The Plan of Final Distribution and this Approval
Order constitute valid and binding obligations of the
Receivership Entities and the Receivership Estates, which
shall be enforceable in accordance with the terms thereof,
and shall be binding on the Receivership Entities and the
Receivership Estates, and any and all successors to and
assigns of the Receivership Entities, and all present and
future holders of claims against the Receivership Entities,
Receivership Estates or Receivership Property, and all
other parties in interest, as set forth in the Plan of Final
Distribution.

14. The injunction and releases contained in Section 7
of the Plan of Final Distribution are hereby approved
in all respects and shall be effective in accordance with
the terms of the Plan of Final Distribution. All Claims
released pursuant to the Plan of Final Distribution shall

be deemed dismissed and forever released as of the date of
the entry of this Approval Order.

15. The Receiver is further authorized to consummate the
provisions of the Plan of Final Distribution that concern
the sale, transfer and conveyance, of the Loveladies
Property and all other property of the Corporate
Defendants as the Receiver deems appropriate in his
discretion and judgment, free and clear of any interests,
in accordance with the terms and subject only to the
conditions specified herein and in the Plan of Final
Distribution. The sale, transfer and conveyance of these
rights and interests shall constitute a legal, valid and
effective transfer free and clear of all claims, liens,
encumbrances and interests of any kind or nature
whatsoever.

16. The transactions contemplated by the Plan of Final
Distribution, including, without limitation, the sale of
the Loveladies Property and all other property of the
Corporate Defendants as the Receiver deems appropriate
in his discretion and judgment, free and clear of all
Interests, are undertaken by the Receiver in good faith.

17. This Court shall retain jurisdiction over these cases to
enforce this Approval Order and for all other purposes
including, but not limited to, those described in Section 7
of the Plan of Final Distribution. Such jurisdiction shall
be retained even if a Plan of Final Distribution is approved
and/or the case is closed, and the case may be reopened for
such purpose.

*6  18. The Plan of Final Distribution shall govern
and control in the event of any conflict or inconsistency
between the Plan of Final Distribution and the Approval
Order or any other order of any type entered in (i) these
cases, (ii) any subsequent bankruptcy case, or (iii) any
related proceeding subsequent to entry of this Approval
Order. The provisions of this Approval Order are non-
severable and mutually dependent.

19. This Approval Order shall be effective and enforceable
immediately upon entry and its provisions shall be self-
executing.

IT IS SO ORDERED this 29th day of September, 2008.
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All Citations

Not Reported in F.Supp.2d, 2008 WL 7826694
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UNITED STATES DISTRICT COURT COURT!S' eOA¥ 

SOUTHERN DISTRICT OF NEW YORK 

SECURITIES AND EXCHANGE COMMISSION, 

Plaintiff, 

- against-

STEVEN BYERS, JOSEPH SHERESHEVSKY, 
WEXIRUST CAPITAL, LLC, WEXTRUST 
EQUITY PARTNERS, LLC, WEXTRUST 
DEVELOPMENT GROUP, LLC, WEXTRUST 
SECURITIES, LLC, and AXELA HOSPITALITY, 
LLC, 

Defendants. 

No. 08 Civ. 7104 (DC) 

ECFCase 

jg0MSjIJlJ ORDER CONFIRMING SALE OF 
THE CORINTH PROPERTY 

On the motion of Timothy J. Coleman, duly appointed Receiver herein (the 

"Receiver"), for an Order Confrnning Sale of the Corinth Property by private sale (the 

"Motion"), the Court has reviewed and considered (1) the Memorandum of Law in Support 

of Motion of Receiver for an Order Confrnning Sale of the Corinth Property; (2) the 

Declaration of Michael L. Gorney in Support and the exhibits thereto; and (3) this Court's 

prior Orders. 

Based on consideration of the foregoing, the Court finds that a proper showing has 

been made for the relief granted herein because the Receiver, in the exercise of his 

discretion, has determined that the Purchase and Sale Agreement between Corinth Industrial 

Holdings, LLC ("CIH") and Caterpillar Inc. (the "Corinth Sale Agreement") presents a 

US16726SSIIl 
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reasonable price for the property located at 2500 Tecumseh Road in Corinth, Mississippi 

(the "Corinth Property"). 

The Court has jurisdiction over the subject matter of this motion and good and 

sufficient notice of this motion has been provided to all parties entitled thereto pursuant to r / A 

_I ~A:I A"'" I' .J ~~ P l.s:J.J.the Court's prior orders. {YeP 6,",0' (~.I.,..A' evt .,. 

NOW THEREFORE . . C9 
IT IS HEREBY ORDERED that the Receiver's motion is granted in all 


respects~a m,jeeriofts, it aAr, a... Bvemrlea to the exteH~ suefi 6bjeeKM:S have Hat been 

• 

t"ft5 viOUsty wttfimawn, waiVed, ill settled. 

IT IS HEREBY ORDERED that, pursuant to the Court's orders, the Receiver, 

acting on behalf of crn has authority to sell the Corinth Property and convey good and 

merchantable title to the same. 

IT IS FURTHER ORDERED that the sale of the Corinth Property is hereby 

confirmed pursuant to the terms of the Corinth Sale Agreement, free and clear of all claims, 

liens, and encumbrances thereon and interests therein except as otherwise set forth in the 

Corinth Sale Agreement and any attachments thereto. 

IT IS FURTHER ORDERED that Regions Bank's mortgage and guarantees 

related to the Corinth Property shall be satisfied at closing by payment of its secured debt, 

$4,241,247 as of February 28,2014, less any subsequent payments towards principal, and 

plus applicable per diem interest at the non-default interest rate since that date. 

IT IS FURTHER ORDERED that Regions Bank, its officers, directors, 

employees, and agents shall not take any action to interfere with the Receiver's 

management or sale of the Corinth Property or other assets subject to the Receivership. 

IT IS FURTHER ORDERED that the Receiver is hereby authorized to take any 

action, execute any document, and make any payment ordinary to the sale of property that 

-2
US 1672655111 
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he may deem appropriate and/or necessary in closing the sale and transferring 

merchantable title to the Corinth Property to Caterpillar Inc. or any of its designees, 

assignees or transferees. 

IT IS FURTHER ORDERED that this Court shall retain exclusive jurisdiction 

to enforce the terms and conditions of the Corinth Sale Agreement. 

IT IS FURTHER ORDERED that the terms of the Order shall be binding upon 

each of (i) the Receiver, (ii) Caterpillar Inc. and any of its assignees, transferees or 

designees that take title to the Corinth Property. (iii) Regions Bank, (iv) the Defendants 

in the above-captioned matter, (v) any holder of a claim against or interest in the 

receivership estate, (vi) any investor in CIH and (vii) any other person receiving notice of 

the Motion and any affiliates, successors, or assigns of any of the foregoing. 

IT IS FURTHER ORDERED that, notwithstanding any motion for reconsideration 

or time for appeal, the terms of this Order shall be immediately enforceable and the parties 

to the Corinth Sale Agreement may close the Corinth Property sale transaction at any time 

after entry of this Order. 

SO ORDERED 

""2  2~ -ItDated: _7_____---,~ 
New York, New Yor ~e----

\~HOII:DeI1IlYChlc=. 
United States Circuit Judge 
Sitting By Designation 

-3
US16726551l1 
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

THE PRIVATEBANK AND TRUST COMPANY, AS

Administrative Agent,

Plaintiff,

v.

GLOBAL STORAGE SOLUTIONS, LL C (FlKl N
BELL VENTURES,LLC), ALL STATE TANK
MANUFACTURING, L.L.C., USA TANK SALES
& ERECTION COMPANY INC., M & WTANK
CONSTRUCTION CO., C&C TANK ERECTORS
LLC, TOTAL TANKS, LLC, and TANK
HOLDINGS, INC.

Case No. 1:15-CV-01600

Honorable Sara L. Ellis

Defendants.

ORDER CONFIRMING SALES OF SUBSTAIITIALLY ALL OF
CERTAIN OF THE RECEIVERSHIP ENTITIES'ASSETS FREE

AND CLEAR OF ALL LIENS, CLAIMS, ENCUMBRANCES
AND INTERESTS AND GRANTING RELATED RELIEF

This matter coming before the Court on the Motion of Tank Operations, LLC (the

'o '), not in its corporate capacity, but solely as court appointed receiver in this action for

Global Storage Solutions, LLC ("GIqbAl ftgIep?'), A1 State Tank Manufacturing, L.L.C. ("{[!

State"), USA Tank Sales and Erection Company,Inc. ("USA Tank"), M & W Tank Construction

Co. ("M &lM"), Total Tanks, LLC ("Iotal 'Ianks"), C&C Tank Erectors LLC ("C&C"), and

Tank Holdings, Inc. ("Tank tlqldigp" and, collectively, the o'Receivership Entities,"

"&gQrc" or o'Defendants") for Entry of an Order Confirming Sales of Substantially All of

Certain of the Receivership Entities' Assets Free and Clear of All Liens, Claims, Encumbrances
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and Interests and Granting Related Relief, filed by the Receiver on April 24, 2015 (the

"Motion")l:

THE COURT HEREBY F'INDS AND DETERMINES AS FOLLOWS:

A. Jurisdiction and Venue2

This Court has diversity jurisdiction over this matter pursuant to 28 U.S.C. $ 1332(a)(l).

Venue is proper in this District and in this Court pursuant to 28 U.S.C. $ 1391.

B. Final Order

This Order constitutes a final and appealable order within the meaning of 28 U.S.C. $

lsS(a). The Court expressly (i) finds that there is no just reason for delay in the implementation

of this Order and (ii) directs entry ofjudgment as set forth herein.

C. Statutorv Predicates

The statutory predicates for the relief requested herein are 28 U.S.C. S 754,28 U.S.C. $

959(b),28 U.S.C. g 1692,28 U.S.C. S 2001 and sections 9-610 through 9-613,9-617,9-619 and

9-623 through 9-628 of the Uniform Commercial Code, as adopted by the State of Illinois (810

ILCS 5/9-610 through 810 ILCS 519-613,810 ILCS 519-617,810 ILCS 519-619 and 810 ILCS

519-623 through 8I0ILCS 519-628) (the "UeQ").

Capitalized terms not otherwise defined herein shall have the meaning ascribed to them in
the Motion.

Al1 findings of fact and conclusions of law announced by the Court at the Sale Hearing in
relation to the Motion are hereby incorporated herein to the extent not inconsistent herewith.
To the extent that any of the following findings of fact constitute conclusions of law, they
are adopted as such. To the extent any of the following conclusions of law constitute
findings of fact, they are adopted as such.
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D. Notice of Sales and SaIe Hearins

As evidenced by the Notice of Motion and attached Certificate of Service filed with this

Court contemporaneously herewith, proper, timely, adequate and sufficient notice of the Motion,

the Sales and the Sale Hearing, and a reasonable opportunity to object or be heard with respect to

the Motion, has been provided to and upon the following parties:

a. all creditors of the Receivership Entities known to the Receiver who could
possibly assert a lien (including any security interest), claim, right, interest or
encumbrance of record against all or any portion of the Purchased Assets;

b. counsel to the Lender;

c. counsel to the Subordinate Lender,

d. counsel to all parties who have filed an appearance in this case;

e. counsel to Tarsco Bolted Tank Inc., a Delaware corporation (the "Purchaser");

f. counsel to any known secured lenders;

g. all applicable federal and state taring authorities of the Receivership Entities
which, as a result of the sale of the Purchased Assets, frdy have claims,
contingent or otherwise, in connection with the Receivership Entities' ownership
of the Purchased Assets or have any known interest in the relief requested by the
Motion;

h. all known interest holders of the Receivership Entities;

i. all parties who submitted an offer to buy the Purchased Assets;

j. all parties to any pending litigation in which any of the Receivership Parties is a
party; and

k. all customers who have made a cash deposit with the Receivership Entities
(collectively the "Nojice_Parties").

The Receiver also provided proper notice of the Real Estate Sale, as required pursuant to

28 U.S.C. $ 2001(b) by publishing notice of the Real Estate Sale in the following newspapers:

(i) Neosho Daily News, a newspaper of general circulation covering Southwestern Missouri, the

area in which the Goodman Property is located, (ii) Grove Sun, a newspaper of general
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circulation covering Delaware County the area in which the Grove Property is located,

(iii) Joplin Globe, a newspaper of general circulation covering fourteen counties in southwestem

Missouri (collectively, the "NgwSpaEIg"), with each notice being published at least ten days

prior to the date of this Order.

The Lender timely provided all notices of the UCC Sale which are required under the

UCC to all required parties. The UCC Notice conformed with the requirements of the UCC,

including but not limited to the requirements of sections 9-610 through 9-613.

The foregoing notices were sufficient and appropriate under the circumstances, and no

other or further notice of the Motion, the Sales, or the Sale Hearing is required.

E. Good Faith of Purchaser

The Purchaser, its affiliates and their respective representatives are purchasing the

Purchased Assets in good faith and have proceeded in good faith in all respects in connection

with this proceeding in that: (a) the Purchaser recognized that the Receiver was free to deal with

any other party interested in acquiring the Purchased Assets; (b) all payments to be made by the

Purchaser in connection with the Sales have been disclosed; (c) no common identity of directors

or controlling stockholders exists between the Purchaser and any of the Receivership Entities; (d)

the negotiation and execution of the Asset Purchase Agreement was at arm's length and in good

faith; and (e) the Purchaser has not acted in a collusive manner with any person.

X'. Authoritv

The Receiver has the (i) full power and authority to execute the Asset Purchase

Agreement, (ii) has all of the power and authority necessary to consummate the Sales and to

cause USA Tank to sell, transfer, assign and convey and deliver to the Purchaser all of the

respective rights, title, and interest of USA Tank in and to that certain Commercial Lease
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Agreement dated October 22,2012 by and between Applied Products, L.L.C. ("Landlqrd") arrd

USA Tank (the "Lease") to the Purchaser, and (iii) no consents or approvals, other than those

expressly provided for in the Asset Purchase Agreement, are required to consummate such Sales.

G. Highest or Best Offer

The Purchaser's bid for the Purchased Assets, as memorialized in the Asset Purchase

Agreement, constitutes the highest or best offer received for the Purchased Assets. The Receiver

engaged in reasonable and appropriate marketing of the Purchased Assets. The Receiver's

determination that the Asset Purchase Agreement constitutes the highest or otherwise best offer

for the Ptrchased Assets constitutes a valid and sound exercise of the Receiver's business

judgment.

H. Business Justification

The Receiver has demonstrated compelling circumstances and a good, sufficient and

sound business purpose and justification for the Sales.

I. Requirements under 28 U.S.C. Q 2001(b)

Because the Purchaser's offer for the Real Estatel is the highest and best offer the

Receiver could obtain for the Real Estate, the best interests of the Receivership Entities' estates

will be served by confirming the Real Estate Sale. The Receiver obtained two current appraisals

from disinterested persons for each of the two parcels included in the Real Estate, and this Court

previously waived the requirement that the Receiver obtain a third appraisal. In addition, the

Receiver produced a third appraisal for each of the Real Estate parcels which the Lender used in

providing prior financing to certain of the Receivership Entities. The price being offered by the

Purchaser for the Real Estate is more than two-thirds of the appraised value under any of the

3 The Real Estate is defined as both parcels of real property described in Exhibit A to this Order.
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appraisals produced by the Receiver for the Real Estate. No bona fide offers were received by

the Receiver for the Real Estate which exceeded the Purchaser's offer.

J. Requirements of 28 U.S.C. I 754. The Receiver has filed the Complaint, the

Receivership Order in this matter in the district court for each district in which property of the

Receivership Entities is located.

K. No Fraudulent Transfer

The consideration provided by the Purchaser pursuant to the Asset Purchase Agreement

for its purchase of the Personal Property and the Real Estate constitutes reasonably equivalent

value and fair consideration under the Bankruptcy Code, the Uniform Fraudulent Conveyance

Act, the Uniform Fraudulent Transfer Act, and under the laws of the United States and any

individual state, territory, possession, or the District of Columbia. The Purchaser is not a mere

continuation, and is not holding itself out as a mere continuation, of any of the Receivership

Entities or their respective estates, and there is no continuity between the Purchaser and any of

the Receivership Entities. Neither of the Sales amounts to a consolidation, merger, or de facto

merger of the Purchaser and any of the Receivership Entities.

The Asset Purchase Agreement was not entered into for the purpose of hindering,

delaying or defrauding creditors under the Bankruptcy Code, under the laws of the United States

or any individual state, territory, possession, or the District of Columbia, or any foreign country.

Neither the Receiver nor the Purchaser (nor its affiliates) is entering into the transaction

contemplated by the Asset Purchase Agreement fraudulently for the purpose of statutory or

common law fraudulent conveyance and fraudulent transfer claims.
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L. Validitv of Transfer

The transfers of the Personal Property and the Real Estate to the Purchaser will be legal,

valid and effective transfers of the Personal Property and the Real Estate, and will vest the

Purchaser with all right, title, and interest of the Receiver and the Receivership Entities in and to

the Personal Property and the Real Estate.

M. Sales Free and Clear of AII Liens CIaims Encumbrances and All Other
Interests.

The Personal Property and the Real Estate transferred to the Purchaser pursuant to the

Sales are free and clear of all liens, encumbrances, pledges, mortgages, deeds of trust, security

interests, claims, leases, charges, options, rights of first refusal, easements, servitudes, proxies,

voting trusts or agreements, and transfer restrictions under any agreement in each case, whether

known or unknown, choate or inchoate, filed or unfiled, scheduled or unscheduled, noticed or

unnoticed, recorded or unrecorded, perfected or unperfected, allowed or disallowed, contingent

or non-contingent, liquidated or unliquidated, matured or unmatured, material or non-material,

disputed or undisputed (collectively, the "fnterests"), except for any new liens granted to the

Lender in connection with the Purchaser's frnancing of the transactions contemplated by the

Asset Purchase Agreement, and except for the Permitted Encumbrances (as such term is defined

in the Asset Purchase Agreement). Those holders of liens, claims, encumbrances, or other

Interests in, to, or against the Purchased Assets who did not object, or who withdrew their

objections, to the Sales or the Motion are deemed to have consented thereto.

The Purchaser would not have entered into the Asset Purchase Agreement and would not

consummate the Sales if they were not free and clear of all Interests of any kind or nature

whatsoever, except as otherwise provided in the Asset Purchase Agreement, or if the Purchaser

would, or in the future could, be held liable for any of the Interests.
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N. Compellins Circumstances for Immediate Sales

The Receiver articulated compelling circumstances for approval of the Asset Purchase

Agreement and the Sales. The Sales were necessary to reduce carrying costs of the Personal

Property and the Real Estate for the Receivership Entities' estates and to preserve and maximize

the going concem value of the Purchased Assets. The Receiver made a good and suffrcient

showing that it was necessary for the Sales to occur within the time period the Receiver

identified in order to marimize the value received in connection with the Sales.

O. Commercial Reasonableness of the UCC SaIe

The disposition of the Personal Property pursuant to the UCC Sale was made in

conformity with reasonable commercial practices among dealers in the types of property that

make up the Personal Property.

P. Manasement of the Receivership Entities

To date, the Receiver, and all persons and entities engaged or employed by the Receiver,

including but not limited to Matthew English and Howard Bailey, in full compliance with 28

U.S.C. $ 9590), have managed and operated the property of the Receivership Entities according

to the requirements of the valid laws of the states in which the property of the Receivership

Entities are situated, in the same manner that the Receivership Entities would be bound to do if

in possession thereof. The Receiver, and all persons and entities engaged or employed by the

Receiver, including but not limited to Matthew English and Howard Bailey, have managed,

preserved, protected, maintained, sold and surrendered assets of the estates of the Receivership

Entities in a reasonable, prudent, diligent and efficient manner.
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a. Legal and Factual Bases

The legal and factual bases set forth in the Motion and at the Sale Hearing establish just

cause for the relief granted herein.

NOW, THEREFORE,IT IS HEREBY ORDERED, ADJUDGED AI\D DECREED AS

X'OLLOWS:

l. Motion. The relief requested in the Motion is GRANTED to the extent set forth

herein.

2. Notice. Proper and adequate notice of the hearing on the Motion was given to all

interested parties who could possibly assert a lien (including any security interest), claim, right,

interest or encumbrance against all or any portion of the Purchased Assets. The Receiver

provided proper notice of the Real Estate Sale, as required pursuant to 28 U.S.C. $ 2001(b), by

publishing notice of the Real Estate Sale in the Newspapers, with each notice being published at

least ten days prior to the date of this Order. The Lender provided timely and proper notice of

the UCC Sale to all necessary parties as required under the UCC.

3. Obiections. All objections to the Motion or the relief requested therein which

have not been withdrawn, waived, or settled as announced to the Court at the Sale Hearing or by

stipulation filed with the Court, and all reservations of rights included therein, are hereby

ovemrled on the merits, except as may be provided in other orders of the Court.

4. Aporoval of the Asset Purchase Asreement. The Asset Purchase Agreement

and all other ancillary documents, all of the terms and conditions thereof, and the Sales are

hereby approved.

5. The Receiver and Lender are authorized and directed to take any and all actions

necessary or appropriate to (i) consummate the Sales to the Purchaser pursuant to and in
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accordance with the terms and conditions of the Asset Purchase Agreement and this Order,

(ii) close the Sales as contemplated in the Asset Purchase Agreement and this Order, and

(iii) execute and deliver, perform under, consummate, implement and close fully the transactions

contemplated by the Asset Purchase Agreement, together with all additional instruments and

documents that may be reasonably necessary or desirable to implement the Asset Purchase

Agreement and the Sales.

6. This Order and the Asset Purchase Agreement shall be binding in all respects

upon the Receiver, the Receivership Entities, their estates, all creditors of (whether known or

unknown), and holders of equity interests in, the Receivership Entities, any holders of liens,

claims, encumbrances or any other Interests against or on all or any portion of the Purchased

Assets, the Purchaser, including all of the successors and assigns of the foregoing, and any

trustee appointed in any Receivership Entity's chapter 7 or ll case under the Bankruptcy Code,

and shall not be subject to rejection. This Order and the Asset Purchase Agreement shall inure to

the benefit of the Receiver, the Receivership Entities, their respective estates, their creditors, and

the Purchaser, including all of the successors and assigns of the foregoing.

7. Transfer of the Real Estate and Personal Prooertv. Pursuant to 28 U.S.C. $$

959 and 2001(b), the Receiver is authoized to transfer the Real Estate to the Purchaser, by a

private sale, and the private sale of the Real Estate is hereby confirmed. Upon the Closing, the

Purchaser shall take title to and possession, ownership, direction and control of the Real Estate,

and such transfer shall constitute an unconditional legal, valid, binding and effective transfer of

the Real Estate and shall be free and clear of all liens, claims, encumbrances and all other

Interests of any kind, except for any new liens granted to the Lender in connection with the

Purchaser's financing of the transactions contemplated by the Asset Purchase Agreement, and

10
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except for the Permitted Encumbrances (as such term is defined in the Asset Purchase

Agreement).

8. The Receiver is authorizedto cause USA Tank to sell, transfer, assign and convey

and deliver to the Purchaser all of the respective rights, title, and interest of USA Tank in and to

the Lease to the Purchaser, and the assignment is hereby confirmed. Upon the Closing, such

transfer of USA Tank's interest in and to the Lease shall constitute an unconditional legal, valid,

binding and eflective transfer of the same and shall be free and clear of all liens, claims,

encumbrances and all other Interests of any kind, excep for any new liens granted to the Lender

in connection with the Purchaser's financing of the transactions contemplated by the Asset

Purchase Agreement, and except for the Permitted Encumbrances (as such term is defined in the

Asset Purchase Agreement).

9. The sale of the Personal Property by the Lender to the Purchaser, pursuant to

sections 9-610 through 9-613, 9-617, 9-619 and 9-623 through 9-628 of the UCC is hereby

confirmed and found to be commercially reasonable pursuant to section 9-627 of the UCC. Upon

the Closing, the Purchaser shall take title to and possession, ownership, direction and control of

the Purchased Assets, and such transfer shall constitute an unconditional legal, valid, binding and

effective transfer of the Purchased Assets and shall be free and clear of all liens, claims,

encumbrances and all other Interests of any kind, except for any new liens granted to the Lender

in connection with the Purchaser's financing of the transactions contemplated by the Asset

Purchase Agreement, and except for the Permitted Encumbrances (as such term is defined in the

Asset Purchase Agreement).

10. Except as expressly permitted or otherwise specifically provided by the Asset

Purchase Agreement or this Order, any person holding liens, claims, encumbrances and all other

11
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Interests in or to the Personal Property or the Real Estate arising under or out ol in connection

with, or in any way relating to the Receivership Entities, the Personal Property or the Real

Estate, prior to the transfer of the Personal Property and Real Estate to the Purchaser, hereby is

forever barred, estopped and permanently enjoined from asserting against the Purchaser or its

successors or assigns, its property, the Personal Property, or the Real Estate such person's liens,

claims, encumbrances, and all other Interests in the Personal Property or the Real Estate.

11. Upon the Closing, this Order shall be construed and shall constitute for any and

all purposes a full and complete general assignment, conveyance and transfer of the Purchased

Assets to the Purchaser. Each and every federal, state, and local government agency or

department is hereby directed to accept any and all documents and instruments necessary and

appropriate to consummate the transactions contemplated by the Asset Purchase Agreement and

the Sales. All persons are hereby forever prohibited and enjoined from taking any action that

would adversely affect or interfere with the ability of the Receiver and the Lender to sell and

transfer the Real Estate and Personal Property, respectively, to the Purchaser in accordance with

the terms of the Asset Purchase Agreement, the Sales, and this Order. A certified copy of this

Order may be frled with the appropriate clerk and/or recorded with the recorder to act to cancel

the liens, claims, encumbrances and all other Interests.

12. Except as otherwise provided in the Asset Purchase Agreement and this Order,

the Purchased Assets shall be sold, transferred and delivered to Purchaser on an "as is, where is"

or "with all faults" basis.

13. If any person, except for the Lender, that has filed statements or other documents

or agreements evidencing liens, claims, encumbrances and all other Interests in or to the Real

Estate or Personal Property shall not have delivered to the Receiver prior to the closing of the

t2
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Sales, in proper form for filing and executed by the appropriate parties, termination statements,

instruments of satisfaction, releases of liens and easements, and any other documents necessary

for the purpose of documenting the release of all liens, claims, encumbrances and all other

Interests the person has or may assert with respect to the Personal Property or the Real Estate, the

Receiver is hereby authorized and directed, and the Purchaser is hereby authorized, to execute

and file such statements, instruments, releases and other documents on behalf of such person

with respect to the Personal Property or the Real Estate.

14. This Order is and shall be binding upon and govern the acts of all persons,

including, without limitation, all filing agents, filing officers, title agents, title companies,

recorders of mortgages, recorders of deeds, registrars of deeds, administrative agencies,

govemmental departments, secretaries of state, federal and local offrcials, and all other persons

who may be required by operation of law, the duties of their office, or contract, to accept, file,

register or otherwise record or release any documents or instruments; and each of the foregoing

persons is hereby directed to accept for filing any and all of the documents and instruments

necessary and appropriate to consummate the transactions contemplated by the Asset Purchase

Agreement.

15. Except as set forth in the Asset Purchase Agreement, the Sales will not subject the

Purchaser to any liability for any Interests whatsoever, including, without limitation, statutory

claims, that arry of the foregoing parties or any other third party may have against the Receiver or

Receivership Entities with respect to the operation of the Receivership Entities' businesses prior

to the closing of the Sales or by reason of such transfer under the laws of the United States, any

state, territory, or possession thereof or the District of Columbia, based, in whole or in part,

directly or indirectly: on any theory of law or equity including, without limitation, any laws

13
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affecting antitrust, successor, transferee or vicarious liability. All persons and entities, with the

exception of the Lender, asserting or holding any Interests in or with respect to the Personal

Property or Real Estate (whether legal or equitable, secured or unseqlred, matured or unmatured,

contingent or non-contingent, senior or subordinated), howsoever arising, shall be forever bared,

estopped, and permanently enjoined from asserting, prosecuting or otherwise pursuing such

Interests against the Purchaser. This Sales Order shall be effective as a determination that, as of

the Closing, all Interests of any kind or nature whatsoever existing as to the Personal Property or

the Real Estate prior to the Closing have been unconditionally released, discharged and

terminated, and that the conveyances described herein have been effected.

16. Following the Closing, with the exception of the Lender, no holder of an Interest

in the Personal Property or the Real Estate shall interfere with the Purchaser's title to or use and

enjoyment of the Personal Property or the Real Estate. Each and every federal, state, and local

governmental agency, recording offrce or department, and all other parties, persons or entities,

are hereby directed to accept for recording this Sales Order and any and all documents or

instruments necessary or appropriate to effecfuate the transactions contemplated by this Sales

Order and the Asset Purchase Agreement, as conclusive evidence of the free and clear and

unencumbered transfer of title to the Purchased Assets conveyed to the Purchaser.

17. Any redemption rights the Receivership Entities, if any, may have regarding the

Real Estate are deemed to have been waived.

18. Surrender of Purchased Assets. All entities that are presently, or that as of the

Closing may be, in possession of some or all of the Purchased Assets hereby are directed to

surrender possession of the Purchased Assets to the Purchaser as of the Closing. Upon the

Closing, each of the Receivership Entities' creditors is authorized to execute such documents and

T4
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take all other actions as may be reasonably necessary to release its Interests in the Purchased

Assets, if any, as such Interests may have been recorded or may otherwise exist. All creditors

who are in possession of certificates of title for any vehicles described in Section l.l@) of the

Asset Purchase Agreement shall deliver such certificates of title along with applicable lien

release forms.

19. No Successor Liabilitv. The Purchaser is not a "successor" to the Receiver or any

of the Receivership Entities or their respective estates by reason of any theory of law or equity,

and the Purchaser shall not assume, nor be deemed to assume, or in any way be responsible for,

any liability or obligation of the Receiver, any of the Receivership Entities, and/or their

respective estates, with respect to the Personal Property, the Real Estate or otherwise, including,

but not limited to, under any bulk sales law, doctrine or theory of successor liability, or similar

theory or basis of liability, except for the assumption of the Asset Purchase Agreement and any

documents related thereto. Neither the purchase of the Personal Property or the Real Estate by

the Purchaser or any of its Affiliates nor the fact that the Purchaser or any of its Affiliates are

using any of the Personal Property or the Real Estate previously operated by the Receiver will

cause the Purchaser or any of its affrliates to be deemed a successor in any respect to any of the

Receivership Entities' businesses or to incur any liability derived therefrom within the meaning

of any foreign, federal, state or local revenue, pension, ERISA, tax, labor, employment,

environmental, or other law, rule or regulation (including, without limitation, filing requirements

under any such laws, rules or regulations), or under any products liability law or doctrine with

respect to any of the Receivership Entities' liability under such law, rule or regulation or

doctrine.
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20. Upon consummation of the Sales, the Purchaser shall not be deemed to (a) be the

successor to the Receiver, (b) be the successor to any of the Receivership Entities (c) have, de

facto or otherwise, merged with or into the Receiver or any of the Receivership Entities, or (d) be

a mere continuation or substantial continuation of the Receiver or any of the Receivership

Entities.

21. Compliance with 28 U.S.C. I 2001ft). Because the Purchaser's offer for the

Real Estate is the highest and best offer the Receiver could obtain for the Real Estate, the best

interests of the Receivership Entities' estates will be served by confirming the Real Estate Sale.

The Real Estate Sale fully complies with the requirements of 28 U.S.C. $ 20010).

22. Comoliance with 28 U.S.C. I 754. By filing a copy of the Complaint and the

Receivership Order in this matter in the district court for each district in which property of the

Receivership Entities is located, the Receiver has fully complied with 28 U.S.C. $ 754. As such,

the Receiver and the Court have jurisdiction over all assets of the Receivership Entities in each

such district.

23. Good Faith. The transactions contemplated by the Asset Purchase Agreement are

undertaken by the Purchaser without collusion and in good faith, as that term is defined in

section 9-102($@3) of the UCC, and, as such, the Purchaser is entitled to the full protections

afforded to a good faith transferee under the UCC, including section 9-617(3)(b) of the UCC.

24. Use of Sales Proceeds. A11 net proceeds from the consummation of the UCC Sale

shall be distributed to the Lender in accordance with the Loan Documents. All net proceeds

from the consummation of the Real Estate Sale shall be distributed to the Lender in accordance

with the Loan Documents, except as may be agreed by the Lender and the Receiver under the

Third Forbearance Agreement, or any subsequent forbearance agreement.
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25. Bindine Order. This Order and the Asset Purchase Agreement shall be binding

on and govern the acts of all persons and entities, including, without limitation, the Receiver, the

Receivership Entities, and the Purchaser, as well as their respective successors and permitted

assigns, including without limitation any trustee appointed in a chapter 1l or 7 case, and all

creditors of any of the Receivership Entities (whether known or unknown), including the conduct

of all federal, state, and local govemment agencies or departments, including any frling agents,

filing officers, title agents, recording agencies or offices, secretaries of state, and all other

persons and entities who may be required by operation of law, the duties of their office, or

contract, to accept, file, register, or otherwise record or release any documents or instruments, or

who may be required to report or insure any title in or to the Personal Property or the Real Estate.

26. Nothing contained in any plan of reorgarization or liquidation, or order of any

type or kind entered in (i) any of the Receivership Entities' chapter 7 or 11 cases, if any, or (ii)

any related proceeding subsequent to the entry of this Order, shall conflict with or derogate from

the provisions of the Asset Purchase Agreement or the terms of this Order.

27. Limitation on Liabilitv of Receiver. The Receiver and all persons and entities

engaged or employed by the Receiver, including but not limited to Matthew English and Howard

Bailey, are hereby released and absolved of and from any and all claims arising from the

performance of their official duties or the administration of the estates of the Receivership

Entities to date, including but not limited to any existing claim concerning or relating to any

local, state, or federal taxes. The Receiver and all persons and entities engaged or employed by

the Receiver, including but not limited to Matthew English and Howard Bailey, shall forever be

discharged from any liability arising from or out of the receivership of the Receivership Entities,
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to any holder of any existing claims against or interests in any of the Receivership Entities, or to

any party.

28. Order Immediatelv Effective. This Order shall be effective immediately upon

entry, and the Receiver, the Lender and the Purchaser are authorized to close the Sales

immediately upon entry of this Order, notwithstanding any otherwise applicable waiting periods.

29. Bulk Sales Law. No bulk sales law or any similar law of any state or other

jurisdiction applies in any way to the Sales.

30. Non-Severabilitv. The provisions of this Order are non-severable and mutually

dependent. The failure specifically to include any particular provision of the Asset Purchase

Agreement in this Order shall not diminish or impair the effectiveness of such provision, it being

the intent of the Court that the Asset Purchase Agreement be authorized and approved in its

entirety.

31. Modification. The Asset Purchase Agreement and any related agreements,

documents or other instruments may be modified, amended, or supplemented by the parties

thereto, in writing signed by both parties, expressly stating that such instrument is intended to

amend, modifu or supplement the Asset Purchase Agreement, ily related agreements,

documents or other instruments, and in accordance with the terms thereof, without further order

of this Court.

32. Governing Documents. To the extent there are any inconsistencies between the

terms of this Order and the Asset Purchase Agreement, the terms of this Order shall control.

33. Retention of Jurisdiction. The Court shall retain jurisdiction to, among other

things, interpret, implement and enforce the terms and provisions of this Order and the Asset

Purchase Agreement, all amendments thereto, and any waivers and consents thereunder, and
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each of the agreements executed in connection therewith to which the Receiver or any of the

Receivership Entities is a party, and to adjudicate, if necessary, any and all disputes concerning

or relating in any way to the Sales.

Dated .4Ylo'e | ,2015T- f'1

,,_

[Jnited States District Court Judge
Order prepared by:

Bryan E. Minier (ARDC# 6275534)
Charles M. Gering (ARDC # 6210607)
Pedersen & Hotrpt
161 N. Clark Street, Suite 2700
Chicago, Illinois 6060 1

Phone: (3 12) 261-2265
For: (3 12) 261-1265
Ernail : bminier@Federsenhoupt. com

c gering@f edersenhoupt. com

Counsel for Tank Operations, LLC, court-appointed receiver
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EXHIBIT A
(Legal Descriptions of Real Estate)

PARCEL 1

TRACT I:

All that part of the Southeast Quarter of the Northeast Quarter of Section 36, Townsltrp 23,
Range 33, described as:

Beginningatapoint 693.38 feetSouth and347.77 feetWestof theNortheastCornerof said
Southeast Quarter of the Northeast Quarter; thence South 22 degrees 34 minutes West 192 feet to
an iron pin; thence North 67 degrees 26 minutes West to intersection with the South line of the
"Johnson Tract" as shown on the L.A. Galyen Survey of January 2, 1964; thence South 89
degrees 32 minutes West to iron pin in K.C.S. Railway right of way line; thence North 17

degrees 34 minutes East along said right of way line 398 feet; thence East 27 feet; thence North
17 degrees 34 minutes along said right of way line 72 feet to iron pin; thence South 89 degrees
58 minutes 56 seconds East 127.2 feet to an iron pin; thence South 3 degrees 58 minutes 56
seconds East 161 feet to an iron pin; thence South 71 degrees 26 minutes East 370 feet to iron
pin in West right of way line of Highway #71;thence South 22 degrees 34 minutes West along
said Highway right of way line 180 feet to point of beginning. EXCEPT a part of the Southeast

Quarter of the Northeast Quarter of Section 36, Township 23 North, Range 33 West, described as

commencing at a pipe at the intersection of the North line of said Southeast Quarter of the
Northeast Quarter with the Westerly right of way line of U.S. Route # 71, said pipe being 59.70
feet West of the Northeast correr of said Southeast Quaner of the Northeast Quarter; thence
South 22 degrees 50 minutes 55 seconds West along said right of way line 570.96 feet for the
true point of beginning of tract to be conveyed; thence South 22 degrees 47 minutes 40 seconds
West with the right of way of Highway 71 a distance of 188.97 feet; thence North 66 degrees 43
minutes 38 seconds West 86.39 feet; thence North l9 degrees 20 minutes 30 seconds East 184.95
feet; thence South 69 degrees 20 minutes 35 seconds East97.60 feet, to the point of beginning.

TRACT A:
All that part of the Southeast Quarter of the Northeast Quarter of Section 36, Townstnp 23,
Range 33, McDonald County, Missouri, described as: Commencing at a point in the West right
of way line of Highway #Tl,located 347.77 feet West and 693.68 feet South of the Northeast
Corner of said Southeast Quarter of the Northeast Quarter; thence South 22 degrees 34 minutes
West a distance of 192 feet to the point of beginning; thence North 67 degrees 26 minutes West
to an intersection with the South line of the "Johnson Tract", as said South line is described in
Deed recorded in Book 151 at Page 445 in the Recorder's Office; thence South 89 degrees 32
minutes West along said South line to iron pin in the Kansas City Southem Railroad right of way
line; thence South 17 degrees 34 minutes 30 seconds West along said Railroad right of way line
414.79 feet; thence East 527.52 feet to a point in the West right of way line of Highway # 7l;
thence North 22 degrees 34 minutes East along said West Highway right of way line24l.23 feet
to the point of beginning.
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TRACT B:
All that part of the Southeast Quarter of the Northeast Quarter and the North Half of the
Southeast Quarter of Section 36, Townsltrp 23, Range 33, in McDonald County, Missouri,
described as: Beginning at point in the West right of way line of Highway # 7l located 514.02
feet West and 1093.74 feet South of the Northeast Corner of the said Southeast Quarter of the
Northeast Quarter; thence South 22 degrees 34 minutes West along said West right of way line
of said Highway 1102.92 feet; thence West 481.39 feet to the East right of way line of the
Kansas City Southern Railroad; thence North 17 degrees 34 minutes 30 seconds East along said
Railroad right of way line 1086.95 feet; thence East 527.52 feet to the point of beginning.

TRACT C:
All that part of the Southeast Quarter of Section 36, Township 23, Range 33, described as

beginning at a point in the West right of way line of Highway #71, said point being 163.57 feet
West and 250.43 feet South of the Northeast Corner of said Southeast Quarter of the Northeast

Quarter of said Section 36; thence North 89 degrees 58 minutes 56 seconds West 457 feet to an
iron pin; thence South 3 degrees 58 minutes 56 seconds East 161 feet to an iron pin; thence
South 7l degrees 26 seconds East 370 feet to an iron pin situated in the West right of way line of
said Highway #71; thence North 22 degrees 34 minutes 00 seconds East along said West right of
way line of Highway #71, 300 feet to the point of beginning. EXCEPT a part of the Southeast

Quarter of the Northeast Quarter of Section 36, Township 23 North, Range 33 West, McDonald
County, Missouri described as commencing at a found pipe at the intersection of the North line
of said Southeast Quarter of the Northeast Quarter with the Westerly right of way line of U.S.
Route # 71, said pipe lying 59.70 feet West of the Northeast Corner of said Southeast Quarter of
the Northeast Quarter; thence South 22 degrees 50 minutes 55 seconds West along said right of
way line 210.96 feet to a found grader blade on the South line of the Missouri Highway
Department tract, the point of beginning; thence North 89 degrees 58 minutes 56 seconds West
parallel with the North line of the Southeast Quarter of the Northeast Quarter, 182.33 feet to an
existing chain link fence; thence along said fence South 18 degrees 07 minutes West 235.61 feet
to a fence corner; thence South 69 degrees 20 minutes 35 seconds East 148.60 feet to a found
pipe on the Westerly right of way line of Route #71; rhence North 22 degrees 52 minutes 17
seconds East 300 feet (measure299.87 feet) to the point of beginning.

TRACT 2:
A part of the Southeast Quarter of the Northeast Quarter of Section 36, Townshtp 23 North,
Range 33 West, described as commencing at a pipe at the intersection of the North line of said
Southeast Quarter of the Northeast Quarter with the Westerly right of way line of U.S. Route
#7l,said pipe being 59.70 feet West of the Northeast comer of said Southeast Quarter of the
Northeast Quarter; thence South 22 degrees 50 minutes 55 seconds West along said right of way
line 570.96 feet for the true point of beginning of tract to be conveyed; thence South 22 degees
47 minutes 40 seconds West with the right of way of Highway 71 a distance of 188.97 feet;
thence North 66 degrees 43 minutes 38 seconds West 86.39 feet; thence North 19 degrees 20
minutes 30 seconds East 184.95 feet; thence South 69 degrees 20 minutes 35 seconds East97.60
feet, to the point of beginning.
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Common Address: 5897 State Highway 59, Goodman, McDonald County, Missouri 64843

Tract 1, A, B and C:

Tract 2:

Tax Identification Numbers:

5-7 .0-36-000-000-0 I I .000

5-7 .0-36-000-000-0 I I .00 1

PARCEL2

Part of the North Half of the Southeast Quarter and the Northeast Quarter of Section 33,
Township 25 North, Range 24 East of the Indian Base and Meridian in Delaware County,
Oklahoma, being more particularly described as follows:

From the Southeast comer of said Section 33, run North 00 degrees 00 minutes 48 seconds East
60.00 feet; thence West 1522.50 feet; thence North 00 degrees 00 minutes 48 seconds East
2216.77 feet; thence East 50.00 feet to the point of beginning; thence North 00 degrees 00
minutes 48 seconds East 446.60 feet; thence South 89 degrees 45 minutes 00 seconds East
832.00 feet; thence South 00 degrees 00 minutes 48 seconds West 441.74 feet; thence West
832.0 feet to the point of beginning.

coMMoN ADDRESS: 511 NDUSTRTAL PARK ROAD A, cRovE, OKLAHOMA

TAX ACCOUNT NO.: 000036736

Case: 1:15-cv-01600 Document #: 49-1 Filed: 05/01/15 Page 3 of 3 PageID #:2048Case 1:16-cv-06848-BMC   Document 422-4   Filed 12/06/18   Page 35 of 35 PageID #: 10482Case 1:16-cv-06848-BMC   Document 455-6   Filed 03/14/19   Page 36 of 36 PageID #: 11253


	5630713_3.pdf
	Melanie L. Cyganowski, the duly appointed Receiver (the “Receiver”) of Platinum Credit Management, L.P., Platinum Partners Credit Opportunities Master Fund LP (“PPCO”), Platinum Partners Credit Opportunities Fund (TE) LLC, Platinum Partners Credit Opp...
	The Receiver seeks entry of an order approving the sale of the Property free and clear of all Encumbrances to the Proposed Purchaser.  As set forth below and in the Lorenz and Cyganowski Declarations, the Motion follows three months of extensive marke...
	The Receiver retained Conway Mackenzie Capital Advisors, LLC (“Conway”) effective October 12, 2017 to, inter alia, assist her in the disposition of certain assets, including the Property.  See Order Approving the Receiver’s Fees and the Retention of C...
	Conway’s extensive due diligence informed the Receiver’s conclusion that the retention of a broker to assist in the Receiver’s sale of the Property was the best course of action.  In connection therewith, a local real estate broker was deemed critical...
	This Court approved the Broker’s retention pursuant to an October 1, 2018 Minute Entry and Order for Status Conference and deferred ruling on the Receiver’s request in the Broker Retention Motion to waive compliance with 28 U.S.C. § 2001 pending a fur...
	Upon approval of the Broker Retention Motion, the Broker actively marketed the Property, which included listing the Property on the Multiple Listing Service real estate listings (“MLS”), thereby advertising the Property to hundreds of potential buyers...
	In addition to the forgoing, the Broker (i) frequently updated the listing for the Property on craigslist.com so that the listing would appear near the top of search results and therefore be more likely to attract interest from potential purchasers an...
	The forgoing marketing efforts generated leads from individuals or entities located in California, Idaho, Florida, Texas, Arizona and Colorado.  See id. at  10.
	Following approximately three months of marketing, a $220,000.00 written offer – less a $20,000.00 credit to complete certain required remediation work – to purchase the Property was made by the Proposed Purchaser.  See id. at  11 and Cyganowski Dec....
	On January 17, 2019, Maximilian, through PPCO, and in turn, the Receiver, on the one hand, and the Proposed Purchaser, on the other hand, executed the Contract to Buy and Sell Real Estate (Land) (the “Stalking Horse Agreement”).  The Stalking Horse Ag...
	In compliance with 28 U.S.C. § 2002, notice of the right to overbid the Stalking Horse Agreement was published by the Receiver once a week for four weeks in The Journal (Cortez) – which is circulated in the area in which the Property is located – on J...
	Prior to expiration of the bid deadline, Ms. Christina Whipple submitted a bid for the Property in the amount of $275,000.00 minus a $30,000.00 credit, for a net bid of $245,000.00.  See Lorenz Dec. at  15 and Cyganowski Dec. at  12.  If the Receive...
	After several rounds of bidding at the Auction, the bid submitted by the Proposed Purchaser in the gross amount of $300,000.00, providing for a net benefit of $280,000.00 (not including the brokerage commission), was deemed the highest and best bid an...
	III.
	APPLICABLE AUTHORITY
	This Court’s power to supervise an equity receivership and determine the appropriate actions to be taken in its administration is extremely broad.  See S.E.C. v. Credit Bancorp Ltd., 290 F.3d 80, 82-83 (2d Cir. 2002) (a receivership court has broad eq...
	In addition to the equitable powers vested in this Court, this Court is conferred with the statutory authority to authorize the sale of real property in a receivership case “upon such terms and conditions as the court directs.”  28 U.S.C. § 2001(a).  ...
	The Receiver respectfully submits that the proposed sale of the Property free and clear of all Encumbrances, with all such allowed and valid Encumbrances attaching to the sale proceeds in the order and priority as prior to the sale, is in the best int...
	For the reasons set forth herein, the Receiver respectfully requests entry of an order, in substantially the form annexed as Exhibit B to the Cyganowski Dec.:  (I) approving the sale of the Property free and clear of all Encumbrances, (II) finding and...
	DECLARATION OF MELANIE L. CYGANOWSKI, AS RECEIVER, IN SUPPORT OF MOTION FOR ENTRY OF AN ORDER (I) APPROVING THE SALE OF CERTAIN REAL PROPERTY LOCATED IN MONTEZUMA COUNTY, COLORADO FREE AND CLEAR OF ALL LIENS, CLAIMS, ENCUMBRANCES AND OTHER INTERESTS
	AND (II) GRANTING CERTAIN RELATED RELIEF
	ORDER (I) APPROVING THE SALE OF CERTAIN REAL PROPERTY LOCATED IN MONTEZUMA COUNTY, COLORADO FREE AND CLEAR OF ALL LIENS,
	CLAIMS, ENCUMBRANCES AND OTHER INTERESTS AND
	(II) GRANTING CERTAIN RELATED RELIEF
	DECLARATION OF RICK LORENZ IN SUPPORT OF MOTION FOR
	ENTRY OF AN ORDER (I) APPROVING THE SALE OF CERTAIN REAL
	PROPERTY LOCATED IN MONTEZUMA COUNTY, COLORADO FREE AND CLEAR OF ALL LIENS, CLAIMS, ENCUMBRANCES AND OTHER INTERESTS
	AND (II) GRANTING CERTAIN RELATED RELIEF


