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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

-------------------------------------------------------------X 

IN RE PLATINIUM-BEECHWOOD LITIGATION              1:18-cv-6658 (JSR) 

 

-------------------------------------------------------------X 

MARTIN TROTT and CHRISTOPHER SMITH, 

as Joint Official Liquidators and Foreign 

Representatives of PLATINIUM PARTNERS 

VA;LUE ARBITRAGE FUND L.P. (in  

OFFICIAL LIQUIDATION), et anno 

        MEMORANDUM OF LAW 

    Plaintiffs,   IN SUPPORT OF  

        BERNARD FUCHS MOTION 

  - against -     FOR SUMMARY JUDGEMENT 

        Civil Action No. 

PLATINIUM MANAGEMENT (NY) LLC,   1:18-cv-10936 (JSR) 

et al. 

    

    Defendants 

-----------------------------------------------------------X 

This memorandum of law is submitted in support of defendant Bernard Fuchs’ motion for 

summary judgment dismissing the complaint against him. 

The complaint alleges various schemes allegedly defrauding PPVA.  However, there is 

no evidence as a matter of law which could hold Bernard Fuchs liable. Fuchs, although for a 

short period of time held a 10% interest in Platinum Management, he never was never an officer 

or a manager.  R. 56.1, #1, 16.  He was never on its risk or valuations committees and was never 

consulted about valuations. R. 56.1, #4. His sole responsibility was to pass on to potential 

investors information and reports given to him by the principals of Platinum. R. 56.1, #23He 

never felt the need to question the certified financial statements nor the assurances he received 

for Mark Nordlicht that things were going fine. R. 56.1, #24. He had nothing to do with the 

production of these reports. R. 56.1, #13,14. There is no evidence that Fuchs knowingly 

participated in or knew of the alleged fraudulent schemes alleged in the complaint. 
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The Second Amended Complaint (SAC), states that by the end of 2012, Platinum’s 

statements to PPVA concerning the amount and purported growth in PPVA Net Asset Value 

(NAV) were false. SAC, para. 306.  However, Fuchs at that point was merely an interested 

investor in the fund and did not become a member of Platinum until 2014. R. 56.1, #1. During 

this time, Fuchs was receiving the same certified financial statements like any other investor. 

Based on these statements, he continued to invest and suggested his friends and relatives to also 

do so, to get in on what he thought a good thing. R. 56.1,#23, 24. 

There are only the most general, non-specific, allegations that Fuchs, among others, 

increased the valuation of Black Elk.  There is no proof that Fuchs had anything to do with Black 

Elk or these increased valuations and he stated he did not know of the individual valuations of 

each assets of PPVA. In fact, Fuchs, although he knew of the Black Elk explosion, still thought 

Black Elk was a valuable asset since he was told that Black Elk had insurance claims and was 

still drilling oil.  

The same applies to Golden Gate Oil.  There is no evidence that Fuchs had anything to do 

with the valuation of Golden Gate or that he knew that its value was inflated.  

There is no proof that Fuchs had anything to do with Beechwood.  He did not have a 

hand in creating it and had no interaction with it.  He was not an officer, member or an owner of 

Beechwood. There is no proof that he had any input into Platinum’s decisions regarding 

Beechwood or how it functioned.  He never saw corporate documents regarding it.  R. 56.1, #19, 

20, 21, 22. 

There is no proof that Fuchs had anything to do with the “First Scheme” alleged in the 

complaint. Fuchs had no say, input or knowledge regarding any transactions between 

Beechwood and Platinum. R. 56.1, #19, 20, 21, 22, 25, 28. As alleged in para. 411 of the SAC, 
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the transaction favored Beechwood over PPVA. Any Beechwood related transaction could only 

harm Fuchs since his only interest was in PPVA. Fuchs also never received any payments on his 

partnership interests. Whatever the other defendants got out of Black Elk, Fuchs ended up with 

nothing but a lawsuit in Texas Bankruptcy Court.  

When Fuchs did try to interest investors in Black Elk, he consistently thought it was a 

good investment.  Fuchs was told by Huberfeld that Black Elk was a one off transaction that paid 

16% interest.  Nordlicht told him it was a fantastic investment.  He just passed this information 

on to other investors without inquiring further. Even after the explosion, because he was told that 

Black Elk had an insurance claim and that oil was still being drilled, he told investors to stay in 

the fund, as he did. R. 56.1, #26, 27. He knew nothing of any deal regarding preferred investors.  

He was never a manager of the BEOF fund. Nobody ever alleged he had any inside information 

about BEOF fund. R. 56.1, #20 

There is also no evidence that Fuchs participated in the “Second Scheme”.  He did not 

know or was consulted regarding the granting of liens to Beechwood or how the assets of PPVA 

were handled. He was not involved or consulted regarding the “restructuring” of the 

PPVA/PPCO Beechwood transaction and had no knowledge of it.   R. 56.1, #25. 

As for the Agera transaction, Fuchs was told that Agera was going to be sold, but only 

found out afterward that the money on sale was not going to PPVA but to Beechwood.  He was 

never consulted about it. He knew no details and it only hurt his investment in PPVA when all 

the proceeds bypassed PPVA and went straight to Beechwood. R. 56.1, #28. 

POINT I 

THE BURDEN OF PROOF IS ON THE PLAINTIFF 
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The burden of proving fraud in face of defendant’s motion for summary judgment, is on 

the plaintiff.  The burden is one of clear and convincing evidence.  Century Pacific, Inc. v. Hilton 

Hotels Corp., 528 F.Supp.2nd 206, 219 (S.D.N.Y. 2007); Abrahami v. UPC Construction Co., 

Inc., 224 A.D.2nd 231, 233 (1st Dep’t 1996).  It is a high degree of proof and cannot be met where 

the evidence is “loose, equivocal or contradictory.” Abrahami v. UPC Construction Co., Inc., 

supra.  

The claims against Fuchs are breach of fiduciary duty and its abetting (Counts 1,2,3 & 7), 

Fraud and its abetting (Count 4 & 6), Constructive Fraud (Count 5) and civil conspiracy (Count 

16). The plaintiff will not be able to meet its burden on any of these Counts. The court, on a 

previous motion in which Fuchs did not participate, dismissed the plaintiff’s RICO claims (Count 

17) and its reasoning should also apply as regards Fuchs. In re Platinum-Beechwood Litigation, 

2019 WL 2569653 at *5 (S.D.N.Y. June 21, 2019).  All of the other counts do not apply to Fuchs. 

POINT II 

THE PLAINTIFF CANNOT PROVE BREACH OF FIDUCIARY DUTY 

To prove breach of fiduciary duty, the plaintiff must prove by clear and convincing 

evidence “(1) that a fiduciary duty existed between plaintiff and defendant, (2) that defendant 

breached that duty, and (3) damages as a result of the breach.” Meisel v. Grunberg, 651 F.Supp. 

2nd 98, 114 (S.D.N.Y. 2009).  There is no proof by clear and convincing evidence that Fuchs 

breached a putative fiduciary duty to PPVA, assuming he even had one. 

Fuchs had no role in overseeing any of PPVA’s assets, including that of Black Elk.  He 

played no role in the Black Elk bond devaluation.  He had nothing to do with the transfer of 

PPVA’s assets for the benefit of Beechwood, PPCO or other insiders.  Fuchs had no management 
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role in PPVA or Platinum. He did nothing but bring in outside investors and to convince current 

investors to stay the course.  If anything, this assisted PPVA in maintaining its liquidity  

 

 

POINT III 

THE PLAINTIFF CANNOT PROVE FRAUD 

To prove fraud, the plaintiff must prove by clear and convincing evidence that 1) Fuchs 

made a representation of material fact, 2) the representation was false, 3) Fuchs knew the 

representations were false, 4) PPVA justifiably relied on his misrepresentations and 5) PPVA 

suffered damages as a result. Savitsky v. Mazzella, 210 Fed.Appx. 71, 73 (2nd Cir. 2006).  

The allegations in the fraud claim (Count 4) allege that Fuchs, among others, made and 

caused to be written and oral representations concerning the financial condition of PPVA.  Fuchs 

had nothing to do with the production or review of any of PPVA’s financial statements. Plaintiffs 

failed to show one instance where Fuchs had anything to do with PPVA’s financial statements, let 

alone that he even understood. He got his own PPVA financial statements for over 10 years and 

never raised any claims or protest. The fact that he and his family invested over $30 million 

demonstrates he had no knowledge of their falseness. He depended on them, like all of the other 

investors.  He had no way of verifying whether they were true or not. The principal of Platinum, 

Mark Nordlicht, assured him that they were correct and further assured that although PPVA might 

be going through rough times, it will come back better than ever. When he passed this information 

to investors, he could not know they were false. He had no personal knowledge of their falsehood. 

He never had any access to the raw data, rather he depended on professional accountants and 

Case 1:18-cv-10936-JSR   Document 537-7   Filed 02/18/20   Page 5 of 8

Cases%20Cited%20in%20Memo%20of%20Law/11%20-%20Savitsky%20v%20Mazzella.pdf


 6 

seasonal independent stock or assets evaluators. He was not on the valuation committee nor did he 

know of the diversion of PPVA’s assets. 

PPVA could not have justifiably relied on any representations of Fuchs. He was nothing 

more than a salesman with no authority. 

 

POINT IV 

THE PLAINTIFF CANNOT PROVE AIDING AND ABETTING 

 For breach of aiding and abetting a breach of fiduciary duty, the plaintiff must prove by 

clear and convincing evidence 1) a breach of fiduciary duty to another, 2) that Fuchs knowingly 

induced or participated in the breach and 3) that PPVA suffered damage as a result of the breach.  

SPV Osus Ltd. V. UBS AG, 882 F.3rd 333, 345 (2nd Cir. 2018).  To meet the second requirement, 

there must be proof that Fuchs had actual knowledge of the breach of duty and that he provided 

substantial assistance to the primary violator.  Id. The elements of aiding and abetting fraud are 

substantially similar. Id.  There is no proof that Fuchs had actual knowledge of any schemes to 

defraud PPVA or anyone breaching their fiduciary duties. Without such knowledge he could not 

aid. Other than suggesting PPVA as an investment to his friends, acquaintances and family based 

on certified financial statements and what he was told by the principals, he did not participate or 

plan in either the First or Second Scheme, had nothing to do with transferring PPVA assets and 

had nothing to do with valuations.    

POINT V 

THE PLAINTIFF CANNOT PROVE CONSTRUCTIVE FRAUD 

 For a claim of constructive fraud, the plaintiff must prove that Fuchs committed actual 

fraud except that actual knowledge of the falsity of his representations is dropped and replaced by 
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a requirement that the plaintiff prove the existence of a fiduciary or confidential relationship. 

Brown v. Lockwood, 76 A.D.2nd 721, 730-31 (2nd Dep’t 1980). The facts show that he was not a 

fiduciary. “In determining whether a fiduciary duty exists, the focus is on whether one person has 

reposed trust or confidence on another and whether the second person accepts the trust and 

confidence and thereby gains resulting superiority or influence over the first.”  Independent Asset 

Management LLC v. Zanger, 538 F.Supp.2nd 704, 709 (S.D.N.Y. 2008). Fuchs’ position is unlike 

those who this court held owed a fiduciary duty. In re Platinum-Beechwood Litigation, 2019 WL 

1570808 at *18 (S.D.N.Y., April 11, 2019). He was not a founder of PPVA, his approval was not 

required for any significant business, investment or personnel decisions.  He was not a CIO, was 

not responsible for any trading, assets allocations or risk management, nor did he oversee any of 

PPVA’s investments. He was also not its counsel, compliance officer or member of the risk or 

valuations committees.  Id.  No one at Platinum or PPVA had trust and confidence in him other 

than using his knowledge of potential investors.  He made no significant decisions for PPVA or 

Platinum. He was not a corporate office. If anything, his appointment as a director in 2014 was 

just another ruse by Huberfeld and Bodner to prohibit him from receiving his annual returns on his 

$30 million investment. This dubious late appointment has done nothing but drag him into a half 

a dozen lawsuits. He was just another injured naïve investor, albeit a large one. 

 A plaintiff cannot allege that a corporate officer owed a fiduciary duty without indicating 

that there was anything about his role which created a personal relationship of trust and confidence. 

Krys v. Butt, 486 Fed. Appx. 153, 156 (2nd Cir. 2012); In re Platinum-Beechwood Litigation, 2019 

WL 1570808 at *18 (S.D.N.Y., April 11, 2009). 

POINT VI 

THE PLAINTIFF CANNOT PROVE CIVIL CONSPIRACY 
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There is no independent cause of action for civil conspiracy.  Reich v. Lopez, 38 F.Supp.3rd 

436, 460 (S.D.N.Y. 2014) aff’d 858 F.3rd 55 (2nd Cir. 2017). It is merely a string allowing a plaintiff 

to tie together those defendants who, acting in concert, may be responsible for plaintiff’s damages. 

Id. 

The courts have consistently held that this cause of action must be dismissed if it just 

realleges a tort set forth in other causes of action.  Aetna Casualty and Surety Co. v. Aniero 

Concrete Co., Inc., 404 F.3rd 566, 591 (2nd Cir. 2005).  Plaintiffs’ conspiracy count is just a repeat 

of its fraud, breach of fiduciary duties, constructive fraud and the aiding and abetting causes of 

action and should be dismissed. In re Platinum-Beechwood Litigation, 2019 WL 2569653 at *10 

(S.D.N.Y. June 21, 2019). 

All the other counts do not apply to Fuchs. 

CONCLUSION 

THE MOTION SHOULD BE GRANTED AND THE COMPLAINT DISMISSED 

Dated:  February 14, 2020        

Novak, Juhase & Stern 

       By: s/ Kim Steven Juhase 

               Kim Steven Juhase 

               E-mail :  Kimjuhase@cs.com 

               200 Sheffield Street, Suite 205 

               Mountainside, NJ 07092 

               Tele :  908-233-0045 

               Fax :   908-233-0113 

               Attorneys for Defendant Bernard Fuchs 
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