
UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

-------------------------------------X 

MARTIN TROTT AND CHRISTOPHER SMITH, 
as Joint Official Liquidators and Foreign 
Representatives of PLATINUM PARTNERS 
VALUE ARBITRAGE FUND L.P. (in Official 
Liquidation) and PLATINUM PARTNERS VALUE : 
ARBITRAGE FUND L.P. (in Official Liquidation), 

Plaintiffs, 

-v-

PLATINUM MANAGEMENT (NY) LLC, ET AL., 

Defendants. 

-------------------------------------X 

Case No.: 18-cv-10936 (JSR) 

DECLARATION OF DEFENDANT, 
SETH GERSZBERG, IN SUPPORT 
OF IDS MOTION FOR SUMMARY 

JUDGMENT 

I, Seth Gerszberg, declare as follows under penalty of peljury: 

1. I am a Defendant in this action, and I am personally familiar with the facts and 

circumstances set forth herein. I submit this Declaration in support of my Motion for Summary 

Judgment. 

2. I am a veteran of the apparel industry, with a proven history of success in the 

business, building one of the largest youth culture street-wear brands in the world, with sales 

exceeding billions of dollars. 

3. In 2013, I owned and operated a group of affiliated companies engaged in the street-

wear apparel business, all of which together, operated under "The Collective." 

4. Toward the end of 2013 I met Mark Nordlicht and other members of Platinum 

Partners Value Arbitrage Fund L.P. ("PPV A") through a business broker. 
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A. THE WEST LOOP-EPOCS OBLIGATIONS 

5. The Collective supplied its own stores as well as other retail establishments such 

as, Macys, Dillards, and other specialty stores, apparel and related goods under a number of brand 

names including the Ecko brand. 

6. The Collective also contracted with various importers for the supply of apparel and 

goods, much of which were purchased from outside the United States, and in some cases, The 

Collective managed the importations, while in other cases importation was managed by our 

suppliers or other 3rd party companies. In all cases, the apparel and goods contained our labels and 

were exclusively designed by our internal merchandising and design teams. 

7. West Loop, South LLC, 1 ("West Loop") was one of our suppliers that sold goods 

with extra credit terms for a very favorable market fee. 

8. On or around September 8, 2014, Atlantic Growth Capital, LLC ("Atlantic 

Growth"), a PPVA 65% and PPCO 35% subsidiary, entered into a loan agreement with certain 

entities comprising Over Everything, LLC.2 Attached hereto as Exhibit 1 is a true and correct copy 

of the loan agreement between Atlantic Growth and The Collective (the "Atlantic Growth 

Agreement"). 

9. Pursuant to the Atlantic Growth Agreement, Atlantic Growth was to provide The 

Collective with funds in a combination of working capital and acquisition funding. Specifically, 

Atlantic Growth was to provide The Collective with a working capital loan of $10 million and a 

$30 million line of credit. The business plan was to partner purchase and to organically grow 

brands to replace the wholesale and retail void created as we exited the Ecko License. 

1 West Loop is a company owned and controlled by Steve Finkelman and Alan Finkelman (the 
"Finkelmans"). 
2 Over Everything was the umbrella company for a collection of companies including TC OPS, 3Tac, and 
Suchman, d/b/a The Collective. 
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10. In exchange for the loan, Atlantic Growth obtained a SO% ownership interest in 

each of the entities listed in the Atlantic Growth Agreement, including, but not limited to, Over 

Everything, LLC (i.e. The Collective). 

11. At the time of the Atlantic Growth Agreement, The Collective had a book value of 

$40 million, including a $20 million investment I made into the company within the preceding 12 

months. 

12. I agreed to personally guarantee the Atlantic Growth loan. We also agreed that The 

Collective would pay interest on loans from Atlantic Growth. My $20 million investment in The 

Collective would be valued at $15 million, and I was to be paid monthly interest payments. 

13. At around the same time, The Collective received additional loan funding from 

Rosenthal and Rosenthal ("Rosenthal"). I personally guaranteed the Rosenthal loan and personally 

posted a $1 million security deposit with Rosenthal. 

14. Notwithstanding its contractual obligations, Atlantic Growth did not provide the 

funds to The Collective, when planned and necessary. Significant strategic initiatives had to be 

abandoned. For example, we invested $4 million in order to secure the first right option to 

purchase an online e-commerce site called Kannaloop. Kannaloop was doing over $80 million in 

sales. We had secured the right to purchase it for $13 million. Unfortunately, Atlantic Growth did 

not fund the $13 million in time to close and we lost over $4 million, instead of owning the largest 

most effectively positioned multi-brand youth cnlture website. 

15. In fact, Atlantic Growth had struggled almost from the beginning to provide funds 

to The Collective. Ultimately, of the $40 million promised, we were only provided about $15 

million by Atlantic Growth. Another PPV A-related fund, PPNE, guaranteed another $5,000,000 

to $7,000,000 of product via third party commitments. Even when Atlantic Growth did provide 
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funds, often those funds provided were too late to import goods to meet customer demand or to fill 

our stores with the appropriate product levels. 

16. The Collective suffered significant losses due to Atlantic Growth's failure to 

provide required and timely funding. Brands that we intended to purchase or grow were passed 

over and ignored. New brands were developed in house to replace those we could no longer afford 

to purchase, but even marginal marketing budgets were not available to build acceptance or 

awareness. Additional failures include missed deliveries, excess handling and processing costs, 

and the loss of critical personnel. 

17. The Collective could not meet the majority of the orders placed by wholesale and 

retail establishments, thereby breaching its contractual obligations to them and to the partner 

brands we engaged. 

18. The Collective was also often not able to meet its timely obligations to suppliers, 

and, as such, could not purchase apparel or goods with the same credit lines it had historically 

enjoyed. 

19. We ultimately stopped paying interest on our loans from Atlantic by mutual 

agreement. PPVA understood and accepted responsibility for our circumstance. However, it also 

required that we not pay West Loop for their outstanding payables. Even though West Loop's 

·invoices were significant both in dollar amount and age. PPV A insisted on the requirement that 

The Collective not pay West Loop because it is owned by my relatives. 

20. Despite the adversity there were still positive signs that our business model had 

merit. Despite low stock levels and the change out of the Ecko name to our new concept name, 

SlamXHype, we saw improved margin and sell through rates on our new deliveries. A significantly 

high number of our new and partner brands gained both acceptance and strong sell throughs. 
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Customers often demanded discounts on late deliveries but merchandise was often still accepted 

and performance was noteworthy. 

21. This forced the Collective into a precarious position; the Back-to School and 

Holiday seasons are peak selling periods. As such, it was critical for The Collective to meet its 

obligations to suppliers in order to generate profit during its peak selling periods. 

22. Trying to revive The Collective, I began seeking funds from various other investors 

to purchase inventory. 

23. I also reached out to PPV A as it had a fifty percent (50%) ownership interest in The 

Collective (via Atlantic Growth), and Atlantic Growth owed The Collective approximately $25 

million. 

24. Accordingly, in an email to Mark Nordlicht ("Nordlicht"), dated August 10, 2015, 

I laid out the opportunities for The Collective to realize profits during its peak sales period. 

Attached hereto as Exhibit 2 is a true and correct copy of my August 10,2015 email to Nordlicht. 

25. In response to my August 10, 2015 email, Nordlicht suggested that an agreement 

be entered with the Finkelmans- who operate and control the entities West Loop and Epocs Real 

Estate Partnership, Ltd., ("Epocs")- whereby West Loop/Epocs would provide the money that was 

initially promised by Atlantic Growth to The Collective, so that The Collective could purchase the 

necessary apparel to fill its stores and orders (the ''West Loop/Epocs Obligations''). 

26. In exchange for the loan from West Loop/Epocs, agreed to increase the funding 

from Atlantic Growth to $20 million paid, leaving $20 million still unpaid. 

27. In addition, PPVA granted West Loop/Epocs a security interest in the PPNE Notes 

as guarantee of The Collective's obligations to West Loop/Epocs. That security interest was 

granted on August 12,2015. 
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28. On October 13, 2015, The Collective and West Loop/Epocs entered into an 

Inventory Purchase and Sale Agreement. 

29. Despite our significant efforts, at additional cost, The Collective did not manage to 

get enough inventory out to stores and customers before Christmas to make enough profits during 

the holiday season to cover its debt. 

30. As such, The Collective's debt to West Loop/Epocs was due and owing, and PPVA 

and/or PPNE as guarantor, also became liable to repay the debt. 

31. By December of2015 Rosenthal, PPVA, and I all agreed to liquidate the business. 

32. 1n light of the obvious liability Atlantic Growth/ PPV A created for me and the 

significant loss of personal wealth I experienced because of their misrepresentations, I 

contemplated suing PPV A. I ultimately chose not to sue and instead, focused my efforts on 

meeting my going forward obligation and making sure my creditors were repaid. Nordlicht agreed 

to release me from my personal guarantees and to accept responsibility for $2 million of the 

outstanding Rosenthal debt of $4 million. Rosenthal retained the $1 million security deposit, did 

not receive the $2 million from PPV A, and has now obtained a $3 million judgment against me, 

personally. 

B. THE SPECTRUM30/ZAP ATA DEAL 

33. JLIP, LLC, ("JLIP''), (another company I operated), owned intellectual property 

("IP") rights, relating to water, technology throughout the US and certain foreign countries. I 

personally invested $6 million in JLIP. 

34. The only other global IP holder of hydro-flight technology was a group of 

companies created by a French inventor named Franky Zapata (''Mr. Zapata"), and his company, 
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Zapata Holdings ("Zapata"}, which owned certain intellectual property rights relating to water and 

air technology. 

35. I had discussed with Mr. Zapata different structures for merging the JLIP IP with 

the Zapata operating business. 

36. In April2016, Mr. Zapata evolved the company to include jet propulsion to fly with 

air and not just water, and which had enormous potential for military application. 

37. Thus, on or around June 3, 2016, Spectrum30, LLC ("Spectrum30"), Mr. Zapata, 

and I entered into a Master Agreement for the Unification of Zapata and JLIP ("the Zapata 

Agreement"). Attached hereto as Exhibit 3 is a true and correct copy of the Zapata Agreement. 

38. Pursuant to the Zapata Agreement, Spectrum30, Mr. Zapata, and I, formed a new 

business to own the IP rights of JLIP and Zapata. Specifically, I would convey: (i) all of JLIP's 

IP rights; (ii) payment of €8 million to Mr. Zapata; and (iii) provide €2 million in the form of a 

working capital loan to the new company. 

39. Mr. Zapata would in turn convey all of Zapata's IP rights, and his operating 

company- which had earned over $2 million in the prior year- plus contribute a €3 million working 

capital loan to the new company. 

C. THEIMSC/ZAPATAMERGER 

40. PPVA and/or PPVA subsidiaries, had a majority stake (approximately 60% with 

debt convertible notes and warrants) in Implant Sciences Corporation ("IMSC"), which was a 

publicly traded company that sold explosive trace detection technology to airports globally. The 

company had too much debt and believed that its technology was better served as sold with other 

security products. The decision was made to sell the trace technology business and use the 
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remaining proceeds, after the repayment of debt, to pnrchase a new military or security-oriented 

product that would increase shareholder value and demonstrate growth. 

41. One of the strategies that was proposed was a reverse merger between IMSC and 

Zapata, as PPV A viewed a reverse merger of IMSC as creating the highest potential financial 

outcome for the IMSC business. 

42. Accordingly, in May of 2016, managers of PPVA introduced me to the President 

of IMSC, Robert Liscouski ("Mr. Liscouski"), and we discussed the potential acquisition of 

Zapata. 

43. The Zapata deal was one of many deals being considered by IMSC and PPV A 

44. Zapata was also getting many inquiries from various potential companies and 

ventnre capitalists. 

45. I had not initially sought financing for Spectrnrn30 under the Zapata Agreement 

and I had met up with a few investors that were interested in investing in Zapata. 

46. Nordlicht explained the unique circumstance that existed with IMSC. The natnre of 

the sale of the ETD (explosive trace detection) system would provide a clean public company with 

$35 million of cash and an opportunity to allow many excited customers to invest in shares of 

Zapata's breakthrough technology. The story of IMSC changing its name to ZAPATA and 

marketing onr unique IP for the smallest, fastest, most agile, flying device in the world, as well as 

onr hydro flight recreational business, seemed to be a recipe for a great increase in stock value. 

This position was further validated by onr attorneys as well as the IMSC board and the IMSC 

attorneys. Nordlicht believed that his stock would move from 42 cents to 1 dollar and the 

company's value would grow to $600 million. 
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4 7. Pursuant to the proposed transaction, after the reverse merger our Zapata side would 

own 60% and existing IMSC shareholders would have 40%. PPV A would have warrants and 

options totaling 60% or approximately $140 million. 

48. While the reverse merger made sense conceptually, I was concerned about entering 

into an agreement with PPV A and/or companies with significant PPV A investments because of 

the significant unpaid debt to West Loop/Epocs, and the financial impact to me in the aftermath of 

the Atlantic Growth/The Collective deal. I expressed this concern and my inability to enter a new 

investment with PPVA's involvement without ensuring West Loop/Epocs would be repaid. 

49. I expressed my concerns to PPVA as one of the reasons I was considering the other 

investors interested in a deal with Zapata. 

50. Also, due to the collapse ofThe Collective, West Loop sought to collect its payment 

from PPV A as guarantors of The Collective. Because PPV A was yet to satisfy its obligations as 

guarantor, West Loop/Epocs threatened to bring legal action against PPVA. 

51. Accordingly, PPV A proposed providing me with the financing required for 

Spectrurn30 under the Zapata Agreement in the form of a $15 million loan and the right to offset 

that loan with payments to West Loop/Epoc. In exchange, I agreed to finalize the proposed reverse 

merger between Zapata and IMSC. 

52. Further, because I would not do an IMSC deal without repayment to West 

Loop/Epocs as consideration, PPVA agreed that West Loop/Epocs would be repaid from the 

proceeds of the IMSC/Zapata profits. 

53. I negotiated that a precondition to the Huron Loan Document include a provision 

that allowed me to offset the money owed to West Loop/Epocs prior to PPVA's repayment. 
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54. In exchange, West Loop/Epocs agreed to forbear from exercising its rights against 

PPV A with respect to The Collective, PPV A, and West Loop/ Epocs deal. 

55. The framework for the Zapata/IMSC Merger is set forth in the June 9, 2016 

agreement between the PPV A subsidiary Huron Capital, LLC ("Huron") and Spectrum30, LLC 

(the "Huron Loan Document"). Attached hereto as Exhibit 4 is a true and correct copy of the 

Huron Loan Document. 

56. As set forth in the Huron Loan Document, I had 30 days to complete all the related 

conditions-precedent in order to effectuate the agreement reached between the parties, including a 

forbearance and security agreement 

57. In the second half of June 2016, I directed my attorneys to begin drafting the 

relevant documents. Nordlicht and PPVA's team insisted that West Loop/Epocs agree to forbear 

from exercising its rights against PPV A. The forbearance was a practical matter of being 

reasonable in light of the consideration I was being given. 

58. Finally, on July 5, 2016, the parties executed a Forbearance and Security 

Agreement. Attached hereto as Exhibit 5 is a true and correct copy of The Forbearance and 

Security Agreement dated July 5, 2016. 

59. The execution ofthe Forbearance and Security Agreement on July 5, 2016 was a 

fulfilment of one of the many activities necessary to be completed by me within 30 days under the 

Huron Loan Document. 

60. I always recognized if/when funded properly PPVA had a number of large 

impressive businesses. While PPV A was often cash constrained, it had many valuable and 

successful positions. I never believed, at any point, that PPVA's liabilities exceeded its assets. I 

have many examples of opportunities and businesses that were over encumbered due to cross 
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collateralizations forced by lenders that prevented very viable businesses from operating. 

Additionally, I always believed the Fund could convert to a private equity fund or provide 

redemptions with investments in kind. Whether the aggressive liquidation of assets left PPV A 

short on its ability to pay creditors, I believe the aggressive mauner ofliquidation, not the value of 

the assets is what left PPV A short on its ability to pay creditors. 

I declare, under penalty of peJjury under the laws of the United States of America that the 

foregoing is true and correct. 

Executed on February 14,2020 

s/ Seth Gerszberg 
SETH GERSZBERG 

- 11-

Case 1:18-cv-10936-JSR   Document 580   Filed 03/12/20   Page 11 of 179



EXHIBIT 1 
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LOAN AND SECURITY AGREEMENT 

Dated as of September 8, 2014 

by and among 

OVER EVERYTHING, LLC and SUCHMAN, LLC 

each a Borrower and, jointly and severally, Borrowers, 

TCOPS, LLC, 
SXH,LLC, 

CAT3,LLC, 
TCVEN,LLC, 

B3, LLC, 
ACT FORTY, LLC, 

ACT6, LLC, 
ACTS,LLC, 

ACT4, LLC, and 
ACT3,LLC, 

as Guarantors, 

Certain other Subsidiaries of the Borrowers from time to time parties hereto, 
as Guarantors and additional Credit Parties, 

THE LENDERS PARTIES HERETO 

AND 

ATLANTIC GROWTH CAPITAL LLC 

as Administrative Agent and Collateral Agent 
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LOAN AND SECURITY AGREEMENT 

TillS LOAN AND SECURITY AGREEMENT, dated as of September 8, 2014 (this 
"Agreement" or "Loan Agreement"), is by and among OVER EVERYTHING, LLC ("OE"), a 
New Jersey limited liability company with its chief executive office and principal place of 
business at 501 Tenth Avenue, Floor 7, New York, New York 10018, SUCHMAN, LLC 
("Suchman") and, together with OE, the "Borrowers"), a New Jersey limited liability company 
with its chief executive office and principal place of business at 501 Tenth Avenue, Floor 7, New 
York, New York 10018, as "Borrowers" hereunder, TC OPS, LLC ("TC Ops), a New Jersey 
limited liability company, SXH, LLC ("SXH"), a New Jersey limited liability company, CAT3, 
LLC ("Cat3"), a New Jersey limited liability company, TC VEN, LLC ("TC Ven"), a New 
Jersey limited liability company, B3, LLC ("B3"), a New Jersey limited liability company, 
ACT FORTY, LLC ("ACT Fortv"), a New Jersey limited liability company, ACT6, LLC 
("ACT 6"), a New Jersey limited liability company, ACTS, LLC ("ACT 5"), a New Jersey 
limited liability company, ACT4, LLC ("ACT 4"), a New Jersey limited liability company, 
ACT3, LLC ("ACT 3"), a New Jersey limited liability company, and certain Subsidiaries of the 
Borrowers from time to time parties hereto, as Guarantors and additional Credit Parties, the 
lenders named herein and such other lenders that hereafter become parties hereto (collectively, 
the "Lenders" and individually, a "Lender"), and ATLANTIC GROWTH CAPITAL LLC 
("Atlantic"), a Delaware limited liability company, as Administrative Agent for the Lenders (in 
such capacity, the "Administrative Agent") and as Collateral Agent for the Lenders (in such 
capacity, the "Collateral Agent''). 

WHEREAS, the Credit Parties have requested, and the Lenders have agreed, that the 
Lenders provide (i) a non-revolving Working Capital facility to the Borrowers in the maximum 
principal amount ofTen Million Dollars ($10,000,000) (the "Working Capital Loan''), and (ii) a 
discretionary, non-revolving Acquisition line of credit in the maximum principal amount of 
Thirty Million Dollars ($30,000,000), on the terms and conditions set forth in this Agreement. 

NOW, THEREFORE, in consideration of the foregoing, and for other good and 
valuable consideration, the receipt, sufficiency and adequacy of which hereby are acknowledged, 
the parties hereto hereby agree as follows: 

1.1 Defmitions 

ARTICLE I. 

DEFINITIONS 

As used in this Loan Agreement, the following terms have the meanings specified below 
unless the context otherwise requires: 

"Accommodation Payment" shall have the meaning set forth in Section 14.13(c) hereof. 

"Account" shall mean, with respect to any Person, all "accounts," as defined in the UCC, 
of such Person. 
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"Account Control Agreement" shall mean, with respect to any deposit account, securities 
account or commodities account of any Credit Party, an agreement, in form and substance 
satisfactory to Agent in its Permitted Discretion, among Agent, such Credit Party and the 
financial institution at which such account is maintained, pursuant to which, among other things, 
Agent, for the benefit of the Lender Parties, has "control" under the UCC over, and otherwise 
has a first priority and perfected Lien (other than Priority Permitted Liens or as permitted in such 
agreement) on, such account and all Property from time to time on deposit or otherwise credited 
to such account. 

"Account Debtor" shall mean any Person who is obligated under an Account 

"Acquisition" shall have the meaning set forth in Section 2.3(c) hereof 

"Acquisition Advance" shall mean any borrowing under the Acquisition Line Facility. 

"Acquisition Availability" means, at any time, an amount equal to (a) $30,000,000, minus 
(b) the principal amount of Acquisition Advances previously made. 

"Acquisition Certificate" means a certificate, signed and certified as accurate and 
complete by a Responsible Officer of the Borrower Representative, or another form which is 
acceptable to the Administrative Agent in its Permitted Discretion, that is to be delivered 
pursuant to Section 2.4. 

"Acquisition Line Draw Period" shall have the meaning set forth in Section 2.4( c) hereof. 

"Acquisition Line Facility'' shall mean the loans made or to be made by Lenders to OE 
pursuant to Section 2.3 in the aggregate original principal amount of up to Thirty Million Dollars 
($30,000,000), and all Obligations related thereto. 

"Acquisition Line Note" shall mean a promissory note in substantially the form attached 
hereto as Exhibit A and any additional promissory note payable to the order of a Lender executed 
by Borrowers evidencing the Acquisition Line Facility and Acquisition Advances thereunder, 
together with any promissory note issued in substitution thereof or replacement therefor, in each 
case as the same may be amended, modified, divided, split, supplemented and/or restated from 
time to time. 

"Administrative Agent" has the meaning set forth in the introductory paragraph hereof, 
together with any successors or assigns. 

"Advance" shall mean any borrowing under the Working Capital Facility. 

"Affiliate" or "affiliate" shall mean, as to any initial Person, any other Person (a) that, 
directly or indirectly through one or more intermediaries, controls, is controlled by, or is under 
common control with, such initial Person, (b) who is a director or officer (i) of such initial 
Person, (ii) of any Subsidiary of such initial Person, or (iii) of any other Person described in 
clause (a) above with respect to such initial Person, or (c) which, directly or indirectly through 
one or more intermediaries, is the beneficial or record owner (as defined in Rule 13d-3 of the 
Securities Exchange Act of 1934, as amended) often percent (10%) or more of any class of the 
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outstanding Capital Stock of such initial Person. For purposes of this defmition, the term 
"control" (and the correlative terms, "controlled by'' and "under common control with") shall 
mean the possession, directly or indirectly, of the power to direct or cause the direction of the 
management and/or policies of a Person, whether through ownership of securities or other 
interests, by contract or otherwise. 

"Agent" or "Agents" means the Administrative Agent and the Collateral Agent, 
collectively. 

"Bankruptcy Code" shall mean the Federal Bankruptcy Reform Act of 1978 (11 U.S.C. 
§ 101, et seq.), as amended and in effect from time to time and the regulations issued from time to 
time thereunder. 

"Borrower Representative" shall mean OE. 

"Borrowers" shall have the meaning set forth in the preamble hereto. 

"Borrowing Certificate" shall have the meaning set forth in Section 2.2(a) hereof and 
shall be in substantially the form of Exhibit B attached hereto. 

"Borrowing Date" shall have the meaning set forth in Section 2.2(a) hereof. 

"Budget" shall have the meaning set forth in Section 8.1(e) hereof. 

"Business" shall mean the lines of business of Borrowers carried on by Borrowers on the 
Closing Date consisting of acquiring "youth culture" brands and/or businesses and related items, 
and businesses reasonably related or incidental thereto, including, without limitation, 
e-comrnerce and retail stores, creation and distribution of web content and any other activities 
conducted by the Credit Parties and their Subsidiaries as of the date hereof. 

"Business Day" shall mean any day other than a Saturday, Sunday or other day on which 
the Federal Reserve Bank of New York or Agent is authorized or required by law to be closed. 

"Capital Expenditures" means the net fixed assets of the Borrowers at the beginning of 
the applicable test period less net fixed assets at the end of the period plus depreciation expense 
for the test period, for the Borrowers on a combined basis. 

"Capital Lease" shall mean, as to any Person, any lease of any interest in any kind of 
Property by that Person as lessee that is, should be or should have been recorded as a "capital 
lease" in accordance with GAAP. 

"Capital Lease Obligations" shall mean all obligations of any Person under Capital 
Leases, in each case taken at the amount thereof accounted for as a liability in accordance with 
GAAP. 

"Capital Stock" shall mean, as to any Person that is a corporation, the authorized shares 
of such Person's capital stock, including all classes of common, preferred, voting and nonvoting 
capital stock, and, as to any Person that is not a corporation or an individual, the partnership, 
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membership or other ownership interests in such Person, including, without limitation, the right 
to share in profits and losses, the right to receive distributions of cash and other Property, and the 
right to receive allocations of items of income, gain, loss, deduction and credit and similar items 
from such Person, whether or not such interests include voting or similar rights entitling the 
holder thereof to exercise control over such Person, collectively with, in any such case, all 
warrants, options and other rights to purchase or otherwise acquire, and all other instruments 
convertible into or exchangeable for, any of the foregoing. 

"Cash Equivalents" shall mean (a) securities issued, or directly and fully guaranteed or 
insured, by the United States or any agency or instrumentality thereof (provided that the full faith 
and credit of the United States is pledged in support thereof) having maturities of not more than 
six ( 6) months from the date of acquisition, (b) U.S. dollar denominated time deposits, 
certificates of deposit and bankers' acceptances of (i) any domestic commercial bank of 
recognized standing having capital and surplus in excess of $500,000,000, or (ii) any bank (or 
the parent company of such bank) whose short-term commercial paper rating from Standard & 
Poor's Ratings Services ("S&P") is at least A-2 or the equivalent thereof or from Moody's 
Investors Service, Inc. ("Moody's") is at least P-2 or the equivalent thereof in each case with 
maturities of not more than six (6) months from the date of acquisition (an "Approved Bank"), 
(c) commercial paper issued by any Approved Bank or by the parent company of any Approved 
Bank and (d) investments in money market funds substantially all of whose assets are comprised 
of securities of the type described in clauses (a) through (c) above. 

"Change of Control" shall mean the occurrence of any of the following: 

(i) any "change in/of control" as defined in any document governing 
Indebtedness of any Credit Party in excess of $1,000,000; 

(ii) the consummation of any initial Public Offering by OE or 
Suchman, or any Credit Party, as the case may be; or 

(iii) the current beneficial owners of OE or Suchman (including the 
Agent), as the case may be, at any time for any reason cease to beneficially own and 
control, directly or indirectly, at least fifty (50%) of the issued and outstanding voting 
Capital Stock of OE or Suchman, as the case may be or, in any event, Capital Stock 
representing voting control of such Borrowers (or otherwise sufficient to elect a majority 
of the members of the board of managers or other governing body ofOE or Suchman, as 
the case may be). 

"Charter and Good Standing Documents" shall mean, for each Credit Party, (i) a copy of 
the certificate of incorporation or formation (or other applicable charter document) certified as of 
a date not more than ten (1 0) Business Days prior to the Closing Date by the applicable 
Governmental Authority of the jurisdiction of incorporation or organization of such Credit Party, 
(ii) a copy of the bylaws or similar Organizational Documents of such Credit Party certified as of 
a date not more than ten (10) Business Days prior to the Closing Date by the corporate secretary 
or assistant secretary of such Credit Party (or its general partner or managing member, as the 
case may be), (iii) an original certificate of good standing as of a date acceptable to Agent issued 
by the applicable Governmental Authority of the jurisdiction of incorporation or organization of 
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such Credit Party and of every other jurisdiction in which such Credit Party has qualified as a 
foreign corporation, or where the failure to so qualify could reasonably be expected to have a 
Material Adverse Effect, and (iv) copies of the resolutions of the Board of Directors or Managers 
(or other applicable goveroing body) and, if required, stockholders, members, partners or other 
equity owners, authorizing the execution, delivery and performance of the Loan Documents to 
which such Credit Party is a party, certified by a Responsible Officer of such Person as of the 
Closing Date. 

"Claw Back" shall have the meaning set forth in Section 3.2 hereof. 

"Closing" shall mean the satisfaction, or written waiver by Agent and Requisite Lenders, 
of all of the conditions precedent set forth in this Agreement required being satisfied prior to the 
disbursement of an Advance and consummation of the other transactions contemplated hereby. 

"Closing Date" shall mean the date of this Agreement. 

"Code" shall mean the Internal Revenue Code of 1986, and regulations promulgated 
thereunder. 

"Collateral" shall mean, collectively, all Property, interests in Property, collateral and/or 
security granted and/or securities pledged to Agent, for the benefit of the Lender Parties, or any 
Lender by the Credit Parties pursuant to the Loan Documents, including, without limitation, all 
Property in which a Lien is granted pursuant to the Security Documents. 

"Commitment" or "Commitments" shall mean: 

(i) with respect to the Working Capital Facility, as to any Lender, the 
aggregate commitment of such Lender to make Advances, as set forth on Schedule A 
hereto or in the most recent Lender Addition Agreement, if any, executed by such 
Lender; and 

(ii) as to all Lenders, the aggregate commitment of all Lenders to make 
Advances; 

in each case as the same may be reduced, modified or terminated from time to time pursuant to 
this Agreement. 

"Commitment Fee" means, collectively, (i) 10,000 Class A Voting Common Units ofOE 
and (ii) 10,000 Class A Voting Common Units of Suchrnan, issued to the Agent. 

"Compliance Certificate" shall mean a compliance certificate executed by a Responsible 
Officer of the Borrowers in the form of Exhibit C hereto. 

"Concentration Account" shall have the meaning set forth in Section 2.12 hereof. 

"Confidential Information" shall have the meaning set forth in Section 14.10(b) hereof. 
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"Contingent Obligations" shall mean, as to any Person, any agreement, undertaking or 
arrangement by which such Person assures, guarantees, endorses, contingently agrees to 
purchase or provides funds for the payment of, or otherwise becomes or is contingently liable 
upon, any Indebtedness, leases, dividends or other obligations ("primary obligations") of any 
other Person (the "primary obligor") in any manner, whether directly or indirectly, including, 
without limitation, any obligation of such Person, whether or not contingent, (a) to purchase any 
such primary obligation or any property constituting direct or indirect security therefor, (b) to 
advance or supply fun!ls (i) for the purchase or payment of any such primary obligation or (ii) to 
maintain working capital or equity capital of the primary obligor or otherwise to maintain the net 
worth or solvency of the primary obligor, including, without limitation, any so-called "keepwell" 
or "makewell" agreement, (c) to purchase property, securities or services primarily for the 
purpose of assuring the owner of any such primary obligation of the ability of the primary 
obligor to make payment of such primary obligation, (d) otherwise to assure or to hold harmless 
the owner of such primary obligation against loss in respect thereof, or (e) with respect to any 
letter of credit of such Person or as to which that Person is otherwise liable for reimbursement of 
drawings, provided, however, that the term "Contingent Obligation" shall not include 
endorsements of instruments for deposit or collection in the Ordinary Course of Business. The 
amount of any Contingent Obligation shall be deemed to be an amount equal to the stated or 
determinable amount of the primary obligation in respect of which such Contingent Obligation is 
made or, if not stated or determinable, the maximum reasonably anticipated liability in respect 
thereof (assuming such Person is required to perform thereunder) as determined by such Person 
in good faith. 

"Credit Partv'' shall mean any Borrower, or any other Entity Guarantor or any Guarantor 
Subsidiary of Borrowers. 

"Credit Parties" shall mean Borrowers, or any other Entity Guarantor and all Guarantor 
Subsidiaries of Borrower. 

"Debtor Relief Law'' shall mean, collectively, the Bankruptcy Code and all other 
applicable liquidation, conservatorship, bankruptcy, moratorium, rearrangement, receivership, 
insolvency, reorganization or similar debtor relief laws from time to time in effect affecting the 
rights of creditors generally, in each case as amended from time to time. 

"Defaulf' shall mean any event, fact, circumstance or condition that, with the giving of 
applicable notice or passage of time or both, would constitute, be or result in an Event of Default. 

"Default Rate" shall mean eighteen percent (18. 0%) per annum. 

"Defaulting Lender" shall have the meaning set forth in Section 12.4( c) hereof. 

"Distribution" shall mean any fee, payment, dividend, distribution, bonus, payment or 
other remuneration of any kind, and any repayment or prepayment of or debt service on loans or 
other indebtedness. 

"Dollars" and ".$." shall mean lawful money of the Uuited States of America. 
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"EBITDA" means the sum of net income of the Borrowers, on a consolidated basis, 
determined in accordance with GAAP, plus, to the extent deducted in determining net income (i) 
interest expense, (ii) depreciation expense, (iii) amortization expense, (iv) goodwill impairment, 
(v) tax expense, excluding extraordinary gains or losses to :the extent added or deducted in 
determining net income and (vi) any non-recurring costs and expenses related to cost savings 
initiatives as agreed to by the Agent in its Permitted Discretion, in each case for the Borrowers, 
on a consolidated basis. 

"Eligible Assignee" shall mean any of the following: (a) a commercial bank organized 
under the laws of the United States, or any state thereof; (b) a commercial bank organized under 
the Jaws of any other country; (c) a finance company, insurance company, hedge fund or other 
financial institution or fund which is engaged in making, purchasing or otherwise investing in 
commercial loans or other debt obligations for its own account in its ordinary course of business; 
or (d) a Related Fund. 

"Employment Agreements" shall mean (i) the Employment Agreement between Seth 
Gerszberg and Suchman, dated on or about the date hereof, and (ii) the Employment Agreement 
between Emily Gerszberg and OE, dated on or about the date hereof 

"Entity Guarantor" shall mean any non-natural Person guaranteeing the obligations of the 
Borrowers hereunder. 

"ERISA" shall mean the Employee Retirement Income Security Act of 1974, as 
amended, and the regulations thereunder. 

"Event of Default" shall have the meaning set forth in Article X hereof. 

"Facility Cap" shall mean $10,000,000. 

"Fixed Charges" means the sum of interest expense, current maturities of Indebtedness 
for borrowed money, current maturities of Capital Lease Obligations, and lease expenses, and 
Capital Expenditures (all calculated for the applicable test period), in each case for the 
Borrowers on a consolidated basis. 

"GAAP" shall mean generally accepted accounting principles in the United States of 
America in effect from time to time as applied by nationally recognized accounting firms as 
changed from time to time as provided in the first paragraph of Article I. 

"Gerszbergs" shall mean each of Seth and Emily Gerszberg, Affiliates of the Borrowers. 

"Governmental Authority'' shall mean any federal, state, foreign, municipal, national, 
provincial, local or other governmental department, court, commission, board, bureau, agency or 
instrumentality or political subdivision thereof, or any entity or officer exercising executive, 
legislative or judicial, regulatory or administrative functions of or pertaining to any government 
or any court, in each case, whether of the United States or a state, territory or possession thereof, 
a foreign sovereign entity or country or jurisdiction or the District of Columbia. 
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"Guarantor" shall mean any Credit Party other than Borrower, and "Guarantors" shall 
mean all such other Credit Parties. 

"Guaranty'' shall mean any guaranty executed by a Guarantor, including, without 
limitation, the guaranty effectuated by Article XVI of this Agreement. 

·-
"Guaranteed Obligations" shall have the meaning set forth in Section 16.1 hereof. 

"Indebtedness" of any Person shall mean, without duplication: (a) all indebtedness for 
borrowed money; (b) all obligations issued, undertaken or assumed as the deferred purchase 
price of property or services (other than trade payables incurred and paid in the Ordinary Course 
of Business of such Person); (c) the face amount of all letters of credit issued for the account of 
such Person and, without duplication, all drafts drawn thereunder and all reimbursement or 
payment obligations with respect to letters of credit, surety bonds and other similar instruments 
issued by such Person; (d) all obligations evidenced by notes, bonds, debentures or similar 
instruments, including obligations so evidenced incurred in connection with the acquisition of 
property, assets or businesses; (e) all indebtedness created or arising under any conditional sale 
or other title retention agreement, or incurred as financing, in either case with respect to Property 
acquired by such Person (even though the rights and remedies of the. seller or bank under such 
agreement in the event of default are limited to repossession or sale of such property); (f) all 
Capital Lease Obligations; (g) the principal balance outstanding under any synthetic lease, off
balance sheet loan or similar off balance sheet financing products; (h) all indebtedness referred to 
in clauses (a) through (g) above secured by (or for which the holder of such Indebtedness has an 
existing right, contingent or otherwise, to be secured by) any Lien upon or in Property (including 
accounts and contracts rights) owned by such Person, even though such Person has not assumed 
or become liable for the payment of such indebtedness; and (i) all Contingent Obligations in 
respect of indebtedness or obligations of others of the kinds referred to in clauses (a) through (h) 
above. 

"Indemnified Persons" shall have the meaning set forth in Section 14.4 hereof. 

"Insured Event" shall have the meaning set forth in Section 14.4 hereof. 

"Intellectual Propertv" shall mean all present and future: trade secrets, know-how and 
other proprietary information; trademarks, trademark applications, internet domain names, 
service marks, trade dress, trade names, business names, designs, logos, slogans (and all 
translations, adaptations, derivations and combinations of the foregoing) indicia and other source 
and/or business identifiers, and the goodwill of the business relating thereto and all registrations 
or applications for registrations which have heretofore been or may hereafter be issued thereon 
throughout the world; copyrights and copyright applications; (including copyrights for computer 
programs) and all tangible and intangible property embodying the copyrights, unpatented 
inventions (whether or not patentable); patents and patent applications; industrial design 
applications and registered industrial designs; license agreements related to any of the foregoing 
and income therefrom; books, records, writings, computer tapes or disks, flow diagrams, 
specification sheets, computer software, source codes, object codes, executable code, data, 
databases and other physical manifestations, embodiments or incorporations of any of the 
foregoing; the right to sue for all past, present and future infringements of any of the foregoing; 

{00104780.11} 9 

Case 1:18-cv-10936-JSR   Document 580   Filed 03/12/20   Page 26 of 179



all other intellectual property; and all common law and other rights throughout the world in and 
to all of the foregoing. 

"Intellectual Property Security Agreement" shall mean the Intellectual Property Security 
Agreement, dated as of the date hereof, executed by the Credit Parties in favor of Agent, for the 
benefit of the Lender Parties, in form and substance satisfactory to the Agent in its Permitted 
Discretion. 

"Intercreditor Agreement" means that certain Intercreditor Agreement, of even date 
herewith, by and between the Agent and Rosenthal, in form and substance satisfactory to the 
Agent in its Permitted Discretion, as the same may be amended, restated, modified or 
supplemented. 

"Interest Payment Date" shall mean the first Business Day of each calendar month. 

"Inventory"·shall mean all "inventory" (as defmed in the UCC) of the Credit Parties (or, 
if referring to another Person, of such other Person), now owned or hereafter acquired, and all 
documents of title or other documents representing any of the foregoing, and all collateral 
security and guaranties of any kind, now or hereafter in existence, given by any Person with 
respect to any of the foregoing. 

"Investments" shall have the meaning set forth in Section 9.4 hereof. 

"Joinder Agreement" shall mean an agreement, in form and substance satisfactory to 
Agent in its Permitted Discretion, pursuant to which, among other things, a Person becomes a 
party to, and bound by the terms of, this Agreement and/or the other Loan Documents in the 
same capacity and to the same extent as either a Borrower or a Guarantor, as Agent may 
determine in its Permitted Discretion. 

"Junior Notes" shall mean the Suchman Note and the OE Note. 

"Junior Note Interest Payment" shall mean any payment of interest in respect of the 
Junior Notes. 

"Key Man Policies" shall have the meaning set forth in Section 8.4( c) hereof. 

"Landlord Waiver and Consent" shall mean a waiver or consent, in form and substance 
satisfactory to Agent in its Permitted Discretion, pursuant to which a mortgagee, owner or lessor 
of real property on which any Collateral is stored or otherwise located, or a warehouseman, 
processor or other bailee of any Property of any Credit Party, (i) acknowledges and consents to 
the Liens of Agent, for the benefit of the Lender Parties, (ii) waives or subordinates any Liens 
held by such Person on such Property, and (iii) in the case of any such agreement with a 
mortgagee or lessor, permits Agent access to and use of such real Property for a reasonable 
amount of time following the occurrence and during the continuance of an Event of Default to 
assemble, complete and sell any Collateral stored or otherwise located thereon. 

"Lender" shall mean any of the Persons from time to time named on Schedule A under 
the headings "Lenders," and their respective successors and permitted assigns (but not, except as 
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expressly set forth herein, any Participant that otherwise is not a party to this Agreement), and 
"Lenders" shall mean all of them collectively. 

"Lender Addition Agreement" shall mean an agreement among Agent, a Lender and such 
Lender's assignee in substantially the form of Exhibit D attached hereto regarding their 
respective rights and obligations with respect to assignments of the Commitments, Loans and 
other interests under this Agreement and the other Loan Documents, in form and substance 
acceptable to Agent in its Permitted Discretion; it being agreed and understood that the consent 
or approval of Borrower shall be required thereto only in accordance with the terms of 
Section 12.2. 

"Lender Parties" shall mean, collectively, Agent and Lenders, and "Lender Partv" shall 
mean any of them. 

"Lending Office" shall mean, with respect to any Lender, the office or offices of such 
Lender specified as its "Lending Office" opposite its name on the applicable signature page 
hereto, or such other office or offices of such Lender as it may from time to time notify Borrower 
and Agent. 

"Leverage Ratio" shall mean for the Borrowers, on a consolidated basis at any date of 
determination, the ratio of (i) Total Funded Debt to (ii) EBITDA for the applicable test period, 
and for the Borrowers on a consolidated basis. 

''Lien" shall mean any mortgage, pledge, security interest, encumbrance, transfer or other 
restriction, lien or charge of any kind or any other priority arrangement (including any agreement 
to give any of the foregoing, any conditional sale or other title retention agreement or any lease 
in the nature thereof), or any other arrangement pursuant to which title to the Property is retained 
by or vested in some other Person for security purposes. 

"Loan" or "Loans" shall mean, individually or collectively, respectively, Advances under 
the Working Capital Facility, and Acquisition Advances under the Acquisition Line Facility. 

"Loan Documents" shall mean, collectively, this Agreement, the Notes, the Security 
Documents, all Borrowing Certificates, all Compliance Certificates, any Account Control 
Agreement, the Personal Guaranties, and all other agreements, documents, instruments and 
certificates heretofore or hereafter executed or delivered to Agent or any Lender in connection 
with any of the foregoing or the Loans, in each case as the same may be amended, modified or 
supplemented from time to time. 

"Material Adverse Effect" shall mean any event, condition, obligation, liability or 
circumstance or set of events, conditions, obligations, liabilities or circumstances or any 
change(s) which: 

(iii) has, had or reasonably could be expected to have a material 
adverse effect upon or change in (a) the legality, validity or enforceability of any Loan 
Document or (b) the perfection or priority of any Lien granted to Agent or any Lender on 
a material portion of the Collateral under any of the Security Documents; 
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(iv) has been or reasonably could be expected to be material and 
adverse to the value of a material portion of the Collateral or to the business, operations, 
prospects, properties, assets, liabilities or financial condition of the Credit Parties, taken 
as a whole; or 

(v) has materially impaired or reasonably could be expected to 
materially impair the ability of any Credit Party to perform any of the Obligations or its 
obligations, or to consummate the transactions, under the Loan Documents. 

"Material Contracts" shall have the meaning set forth in Section 7.16(a) hereof. 

"Material Permits" shall have the meaning set forth in Section 7.12 hereof . 

. "Maturitv Date" shall mean September 8, 2022; provided, that it is understood that 
Advances and Acquisition Advances may be payable prior to such date pursuant to Section 2.8 
hereof. 

"Maximum Liability'' shall have the meaning set forth in Section 16.5 hereof. 

"Mortgage" shall mean a mortgage, deed of trust, deed to secure debt, leasehold 
mortgage, leasehold deed of trust, leasehold deed to secure debt or similar instrument creating a 
Lien on real Property or on any interest in real Property. 

"Non-U.S. Lender" shall have the meaning set forth in Section 15.1(f) hereof. 

"Notes" shall mean, collectively, the Acquisition Line Notes and the Working Capital 
Line Notes, together with any promissory notes or other instruments issued in substitution 
therefor or replacement thereof, in each case as the same may be amended, modified, divided, 
split, supplemented and/or restated from time to time. 

"Obligations" shall mean, without duplication, all present and future obligations, 
Indebtedness and liabilities of Borrower and/or any other Credit Party or other Person to Agent 
and/or the other Lender Parties at any time and from time to time of every kind, nature and 
description arising under any Loan Document, whether direct or indirect, secured or unsecured, 
joint and/or several, absolute or contingent, due or to become due, matured or unmatured, now 
existing or hereafter arising, contractual or tortious or liquidated or unliquidated, including, 
without limitation, all interest, fees, charges, expenses and/or amounts paid or advanced by 
Agent or any other Lender Party to, on behalf of or for the benefit of any such Person for any 
reason at any time, obligations of performance as well as obligations of payment, and all interest, 
fees and other amounts that accrue after the commencement of any proceeding under any Debtor 
Relief Law by or against any such Person or its Properties. 

"OE Note" shall mean that certain Subordinated Promissory Note, dated on or about the 
date hereof, in the principal amount of $3,000,000 issued by OE to Emily Gerszberg, as the same 
may be amended, modified or supplemented from time to time. 
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"OFAC" shall have the meaning set forth in Section 7.15(c) hereof. 

"Operating Accounts" shall have the meaning set forth in Section 2.12 hereof. 

"Operating Cash Flow'' means the sum of (a) net income after taxes, determined in 
accordance with GAAP, plus, to the extent deducted in determining net income (i) depreciation 
expense, (ii) amortization expense, (iii) goodwill impairment, (iv) interest expense, (v) lease 
expense under operating leases, plus or (minus), as the case may be, all non-cash and/or 
extraordinary items, as approved by the Agent in its Permitted Discretion, less (b) dividends and 
distributions, in each case for the Borrowers, on a consolidated basis. 

"Operating Cash Flow Ratio" shall mean for the Borrowers, on a consolidated basis at 
any date of determination, the ratio of the ratio of Operating Cash Flow to Fixed Charges. 

"Ordinarv Course of Business" shall mean, in respect of any transaction involving any 
Credit Party, the ordinary course of such Credit Party's business, as conducted by such Credit 
Party in accordance with past practices and undertaken by such Credit Party in good faith and not 
for purposes of evading any covenant or restriction in any Loan Document. 

"Organizational Documents" shall mean (a) for any corporation, the certificate or articles 
of incorporation, the bylaws, any certificate of designation or other instrument or agreement to 
which such corporation is a party relating to the rights of preferred shareholders or stockholders 
of such corporation, (b) for any partnership, the partnership agreement and, if applicable, the 
certificate of limited partnership, and (c) for any limited liability company, the operating 
agreement and articles or certificate of formation or organization. 

"Other Taxes" shall have the meaning set forth in Section 15.l(b) hereof. 

''Participant" shall have the meaning set forth in Section 14.2(b) hereof. 

"Patriot Act" shall mean the Uniting and Strengthening America by Providing 
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001, P.L. 107-56, as 
amended. 

"Pavment Office" shall mean initially the address set forth beneath Agent's name on the 
signature page of this Agreement, and thereafter, such other office of Agent, if any, which it may 
designate by notice to Borrower Representative to be the Payment Office. 

"Permif' shall mean any license, lease, power, permit, franchise, certificate, authorization 
or approval issued by a Governmental Authority. 

''Permitted Discretion" shall mean, with respect to any Person, a determination or 
judgment made by such Person in good faith in the exercise of reasonable (from the perspective 
of a secured lender) credit or business judgment. 

"Permitted Indebtedness" shall have the meaning set forth in Section 9.2 of this 
Agreement. 
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''Permitted Liens" shall have the meaning set forth in Section 9.3 of this Agreement. 

"Permitted Securities" shall mean any shares, units or interests of equity securities or 
ownership interests that by their terms (or by the terms of any security into which they are 
convertible or for which they are exchangeable) or upon the happening of any event or otherwise 
(A) are not convertible or exchangeable for Indebtedness or any securities that are not Permitted 
Securities, (B) (i) do not mature and (ii) are not putable or redeemable at the option of the holder 
thereof, in each case under clause (i) or (ii) in whole or in part on or prior to the date that is six 
( 6) months after the earlier of the Maturity Date or the actual payment in full in cash of the 
Obligations, (C) do not require or mandate payments of dividends or distributions in cash on or 
prior to the date that is six (6) months after the earlier of the Maturity Date or the actual payment 
in full in cash of the Obligations, (D) are unsecured and by operation of law or by legally binding 
agreement are subordinated in right of repayment, liens, security and remedies to all of the 
Obligations and to all of Agent's and the other Lender Parties' rights, Liens and remedies, and/or 
(E) are not sold, issued or otherwise transferred in connection with or as a part of a Public 
Offering unless the Obligations are required to be repaid in full prior to any sale, issuance, 
transfer or payment with respect to such Permitted Securities in connection with such Public 
Offering. 

"Person" shall mean an individual, a partoership, a corporation, a limited liability 
company, a business trust, a joint stock company, a trust, an unincorporated association, a joint 
venture, a Governmental Authority or any other entity of whatever nature. 

"Personal Guaranties" shall mean the Limited Guaranty delivered by each of the 
Gerszbergs. 

"Pledge Agreement" shall mean any pledge agreement between Agent and any Credit 
Party and the Gerszbergs, as the ~ame be amended, modified, supplemented or restated from 
time to time. 

"Pledged Entitv" shall mean a Person whose Capital Stock is pledged, in whole or in part, 
in favor of Agent. 

"Principal Lease Location" shall have the meaning set forth in Section 8.7(c) hereof. 

''Priority Permitted Liens" shall mean Permitted Liens contemplated by and permitted 
under Sections 9.3(b), (d), (e) and/or (f). 

"Property" shall mean all types of real, personal or mixed property and all types of 
tangible or intangible property. 

"Pro Rata Share" shall mean, with respect to any Lender, the percentage obtained by 
dividing (i) the Commitment of that Lender to fund the Working Capital Facility by (ii) all such 
Commitments of all Lenders under the Working Capital Facility; provided, however, that if any 
such Commitment of a Lender is terminated pursuant to the terms hereof, then "Pro Rata Share" 
means the percentage obtained by dividing (x) the aggregate amount of such Lender's 
outstanding Advances under the Working Capital Facility by (y) the aggregate amount of all 
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outstanding Advances under the Working Capital Facility, as such percentage may be adjusted 
by assignments permitted pursnant to Section 14.2. 

"Public Offering" shall mean any offer or sale of securities pursnant to any registration 
statement filed and effective with the Securities and Exchange Commission or any other 
applicable Governmental Authority. 

"Qualified Transaction" shall mean an Acquisition: 

(i) of a "youth culture" brand or business (i.e., generally consistent with the 
Borrowers' other brands on the date hereof) and related assets through the 
acquisition of an equity interest in a Target at least equal to 50% of the Target's 
fully diluted equity capitalization; 

(ii) which the total valuation of the Target, together with any projected 
working capital needs to be funded by the Lenders or the Borrowers (or Affiliates 
of the Borrowers) following such Acquisition, transaction costs and other costs 
and expenses incurred in such Acquisition (whether the same is funded by the 
Lenders or otherwise) shall not exceed (i) ten (10) times the historical 12 month 
trailing EBTDA (earnings before taxes, depreciation and amortization) of the 
applicable Target and (ii) 3.5 times projected annual EBTDA (such projections to 
be based on reasonable assumptions, consistent with industry practices reasonably 
satisfactory to the Agent in its Permitted Discretion and detailed in a certificate 
provided by a Responsible Officer of OE to the Agent) beginning nine months 
following such acquisition; 

(iii) in connection with which the Agent shall not have any moral, ethical or 
religious objections regarding the products offered or the marketing materials 
used by the Target or its brands; in the event that OE and the Agent dispute the 
appropriateness of a Target's business and operations, such dispute shall be 
conclusively determined by Rabbi Diamond or, in the event Rabbi Diamond is not 
available, another competent Orthodox Rabbi acceptable to each of the Borrowers 
and the Agent; 

(iv) in connection with which any Ribis or Shabbos issues that may be 
identified by the Agent or its advisors shall be addressed to the satisfaction of the 
Agent and Rabbi Ari Marburger (or, in the event that Rabbi Marburger is not 
available, another competent Orthodox Rabbi acceptable to each of the Borrower 
and the Agent); and 

(v) in connection with which, no Shareholder Blocking Rights with respect to 
the Target or its Subsidiaries shall exist upon consummation of such acquisition. 

"Receipt" shall have the meaning set forth in Section 14.5 hereof. 

"Register" shall have the meaning set forth in Section 2.5( c) hereof. 
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"Related Documents" shall mean, collectively, all agreements, documents, instruments, 
reports, opinions, materials and certificates heretofore or hereafter executed or delivered in 
connection with any Acquisition or any of the foregoing and the transactions contemplated 
thereby, in each case in form and substance satisfactory to Agent in its Permitted Discretion. 

"Related Fund" shall mean any fund, trnst or similar entity that invests in commercial 
loans in the ordinary course of its business and is advised or managed by (i) a Lender, (ii) an 
Affiliate of a Lender, (iii) the same investment advisor that manages a Lender or (iv) an Affiliate 
of an investment advisor that manages a Lender. 

"Requisite Lenders" or "Required Lenders" shall mean at any time Lenders (or their 
permitted successors and assigns hereunder) that hold more than fifty percent (50%) of the sum 
of the Commitments; provided, that, if there are only two (2) Lenders under the Loan 
Documents, then Requisite Lenders shall constitute both such Lenders. For purposes of this 
definition, all Lenders that are Affiliates and each Lender and its Related Funds shall be deemed 
to constitute one, single Lender. 

"Responsible Officer" shall mean the manager, chief executive officer, president, chief 
financial officer and treasurer of Borrower Representative, or any other officer having 
substantially the same authority and responsibility. 

"Restricted Payments" shall have the meaning set forth in Section 9.5 hereof. 

"Rosenthal" means Rosenthal & Rosenthal, Inc. 

"Schedule of Accounts" shall have the meaning set forth in Section 6.2(a) hereof. 

"Securities Act" shall mean the Securities Act of 1933, as amended. 

"Securitv Agreements" shall mean any security or pledge agreement executed by a 
Person in favor of Agent, for the benefit of the Lender Parties, to secure the Obligations. 

"Security Documents" shall mean, collectively, the Security Agreements, the Guarantees, 
the Intellectual Property Security Agreements, all Pledge Agreements, all Account Control 
Agreements, all Landlord Waivers and Consents, all UCC financing statements and all other 
agreements, documents and instruments that create or perfect the Liens in the Collateral, as the 
same may be modified, amended or supplemented from time to time. 

"Shareholder Blocking Rights" shall mean any rights or ability (direct or indirect) of any 
owner or holder of any Capital Stock of any Credit Party which, pursuant to the terms of any 
agreement or Organizational Document, has the right to consent, or the effect of requiring 
consent, to any foreclosure by the Agent under any Pledge Agreement or otherwise to the 
exercise of any of Agent's rights or remedies thereunder or otherwise has the right to restrain, 
delay, impair or otherwise interfere with the Agent in the event of Agent's exercise of its rights 
under a Pledge Agreement or other Security Document. 

"Solvent" shall mean, as to any Person at any time, that (a) the fair value (on a going 
concern basis) of the Property of such Person is greater than the amount of such Person's 
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liabilities (including the probable liability with respect to disputed, contingent and unliquidated 
liabilities) as such value is established and liabilities evaluated for purposes of Section 
101(32)(A) of the Bankruptcy Code and, in the alternative, for purposes of the Uniform 
Fraudulent Transfer Act; (b) the present fair saleable value (on a going concern basis) of the 
Property of such Person is not less than the amount that will be required to pay the probable 
liability of such Person on its debts as they become absolute and matured; (c) such Person is able 
to realize upon its Property and pay its debts and other liabilities (including disputed, contingent 
and unliquidated liabilities) as they mature in the normal course of business; (d) such Person 
does not intend to, and does not believe that it will, incur debts or liabilities beyond such 
Person's ability to pay as such debts and liabilities mature; and (e) such Person is not engaged in 
business or a transaction, and is not about to engage in business or a transaction, for which such 
Person's Property would constitute unreasonably small capital. 

"Special Agent Advances" shall have the meaning set forth in Section 13.7 hereof. 

"Subject Industrv" shall mean the apparel, fashion, accessories, ''hype", media, luxury, 
street-life, street-wear and related industries, and shall include any business conducted by a 
Credit Party on the date hereof. 

"Subordination Agreement'' shall mean the Subordination Agreement or Agreements 
dated on or about the date hereof executed by Suchman and OE in favor of the Agent and 
Rosenthal & Rosenthal, Inc. 

"Subsidiarv" shall mean, as to any initial Person, any other Person in which more than 
fifty percent (50%) of all equity, membership, partnership or other ownership interests is owned 
directly or indirectly by such iuitial Person or one or more of its Subsidiaries. For purposes of 
the Loan Documents, any reference to "Subsidiary" shall be deemed to refer to a Subsidiary of 
Borrower unless the context provides otherwise. 

"Suchman Note" shall mean that certain Subordinated Proruissory Note, dated on or 
about the date hereof, in the principal amount of $12,000,000 issued by Suchman to Seth 
Gerszberg, as the same may be amended, modified or supplemented from time to time. 

"Target" shall mean the business, entity or assets acquired in any Acquisition. 

"Taxes" shall have the meaning set forth in Section 15 .l (a) hereof. 

"Total Funded Debt" shall mean the sum, without duplication, for the Borrowers of (i) all 
Indebtedness for borrowed money, whether recourse or non-recourse, (ii) obligations evidenced 
by a bond, note, or similar debt instrument or obligation to repay Indebtedness, (iii) all Capital 
Lease Obligations, plus (iv) the present value of all rental obligations under any synthetic lease, 
(v) less cash on hand. 

"Transferee" shall have the meaning set forth in Section 14.2(a) hereof. 

"UCC" shall mean the Uniform Commercial Code as in effect in the State of New York 
from time to time; provided, that to the extent the UCC is used to define any term herein or in 
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any other Loan Document and such term is defined differently in different Articles or Divisions 
of the U CC the definition of such term contained in Article or Division 9 shall govern. 

"UFCA" shall have the meaning set forth in Section 14.13(c) hereof. 

"UFTA" shall have the meaning set forth in Section 14.13(c) hereof. 

"Wholly-Owned Subsidiarv" shall mean any Subsidiary in which (other than directors' 
qualifying shares required by law) one hundred percent (1 00%) of the equity, at the time as of 
which any determination is being made, is owned, beneficially and of record, by Borrower or by 
one or more of the other Wholly-Owned Subsidiaries of Borrower, or both. 

"Working Capital Advance Period" shall have the meaning set forth in Section 2.1 of this 
Agreement. 

"Working Capital Availability'' shall mean, at any time of determination, the amount by 
which the Facility Cap exceeds the sum of the outstanding principal amount of all Advances 
under the Working Capital Loan then outstanding. 

"Working Capital Facility" shall mean the loans made or to be made by Lenders to the 
Borrowers pursuant to section 2.1 in the aggregate original principal amount of up to Ten Million 
Dollars ($10,000,000) and all Obligations related thereto. 

"Working Capital Note" shall mean a promissory note in substantially the form attached 
hereto as Exhibit E and any additional promissory note payable to the order of a Lender executed 
by Borrowers evidencing the Working Capital Facility and Advances thereunder, together with 
any promissory note issued in substitution thereof or replacement therefor, in each case as the 
same may be amended, modified, divided, split, supplemented and/or restated from time to time. 

1.2 General Terms 

For purposes of the Loan Documents and all schedules, exhibits, annexes and 
attachments thereto, in addition to the defiuitions elsewhere in this Agreement and the other 
Loan Documents, the terms set forth in Section 1.1 shall have the respective meanings assigned 
to such terms. All capitalized terms used which are not specifically defined herein shall have the 
respective meanings assigned to them in Article 9 of the UCC to the extent the same are used or 
defined therein. Unless otherwise specified in any Loan Document, this Agreement, any other 
Loan Document and any agreement or contract referred to herein shall mean such agreement or 
contract, as modified, amended, supplemented or restated and in effect from time to time, subject 
to any applicable restrictions set forth in such Loan Document. Unless otherwise specified, as 
used in the Loan Documents or in any certificate, report, instrument or other document made or 
delivered pursuant to any of the Loan Documents, all accounting terms not defined in this 
Agreement or any other Loan Document shall have the meanings assigned to such terms in and 
shall be interpreted in accordance with GAAP. If any change in GAAP results in a change in the 
calculation of the financial covenants or interpretation of related provisions of this Agreement or 
any other Loan Document, then Borrowers, Agent and Requisite Lenders agree to amend such 
provisions of this Agreement so as to equitably reflect such changes in GAAP with the desired 
result that the criteria for evaluating the Credit Parties' financial condition shall be the same after 
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such change in GAAP as if such change had not been made, provided that, until such time as the 
financial covenants and the related provisions of this Agreement have been amended in 
accordance with the terms of this paragraph, the calculations of financial covenants and the 
interpretation of any related provisions shall be calculated and interpreted in accordance with 
GAAP as in effect immediately prior to such change in GAAP. 

ARTICLED. 
CREDITS 

2.1 Working Capital Facility 

Subject to the terms and conditions set forth in this Agreement, each Lender agrees to 
make available to Borrowers its Pro Rata Share of Advances under the Working Capital Facility 
from time to time from the date hereof through the first anniversary of the date hereof (the 
"Working Capital Advance Period"); provided. that (i) the Pro Rata Share of Advances of any 
Lender shall not at any time exceed such Lender's Connitment under the Working Capital 
Facility and (ii) the aggregate amount of all Advances at any time outstanding under the 
Working Capital Facility shall not exceed the Facility Cap. The obligations of the Lenders under 
the Working Capital Facility shall be several, and not joint or joint and several. The Working 
Capital Facility is a non-revolving credit facility. Borrowers may not at any time increase, 
reduce or otherwise adjust the Facility Cap. All requests for Advances must be made at least five 
(5) Business Days prior to the termination of the Working Capital Advance Period. 

2.2 Procedures for Advances under the Working Capital Facility 

(a) Each Advance under the Working Capital Facility shall be made upon 
Borrower Representative's irrevocable written notice to Agent requesting an Advance under the 
Working Capital Facility in the form of a completed Borrowing Certificate, which Borrowing 
Certificate shall be delivered to Agent by not later than 11 :00 a.m. (New York City time) at least 
three (3) Business Days prior to the date of the requested Advance and, in any event, not more 
than five (5) Business Days prior to the proposed Business Day on which such reqnested 
Advance is to be made (the "Borrowing Date"). Each such completed Borrowing Certificate 
requesting an Advance under the Working Capital Facility shall: 

(i) specify the proposed Borrowing Date of the requested Advance, 
which shall be a Business Day; 

(ii) specify the principal amount of the requested Advance (which 
shall be in an aggregate minimum principal amount of $100,000, unless otherwise agreed 
to by the Lender); and 

(iii) certify the matters contained in Section 4.2. 

On each Borrowing Date, each Borrower irrevocably authorizes Agent and Lenders to disburse 
the proceeds of the requested Advance to the applicable account of Borrowers specified in the 
applicable Borrowing Certificate, which shall constitute one of the accounts set forth on 
Schedule 2.2, for credit to Borrowers via Federal funds wire transfer. Anything herein contained 
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to the contrary notwithstanding, Agent and Lenders shall be entitled to rely upon the authority of 
any Responsible Officer of Borrower Representative for communications with and instructions 
from Borrowers, including, without limitation, for purposes of this Section 2.2, until Agent has 
received written notice from Borrower Representative that such Responsible Officer no longer 
has such authority. 

(b) The proceeds of Advances shall be used solely for: (i) internal brand 
development, including marketing, licensing and related expenses, (ii) acquisition of inventory, 
lease expenses and other working capital needs of Suchman and its Wholly-Owned Subsidiaries 
and (iii) general working capital needs of OE and its Subsidiaries. In no event shall any proceeds 
of Advances under the Working Capital Facility be used for the repayment of indebtedness owed 
to Affiliates, other than repayment of indebtedness owed by a Credit Party to Suchman. 
Advances made or applied to Suchman and its Wholly-Owned Subsidiaries shall be limited an 
aggregate of $5,500,000, including any such repayments. 

(c) Obligations of the Borrowers under the Working Capital Facility shall be 
evidenced by the Working Capital Note, in substantially the form attached hereto as Exhibit E. 

2.3 Acquisition Loans 

(a) The Lenders have agreed to make available to OE the Acquisition Line 
Facility. The Acquisition Line Facility is a discretionary facility, and no Lender has any 
obligation to make any Acquisition Advance. The Acquisition Line Facility is non-revolving, 
and amounts repaid thereunder may not be re-borrowed. 

(b) Each Acquisition Advance under the Acquisition Line Facility shall be at 
the sole and absolute discretion of the Lenders, provided that the Lenders' elections not to fund 
any requested Acquisition Advance for a Qualified Transaction shall subject the Commitment 
Fee to the Claw Back, as set forth in Section 3.2 hereof. 

(c) The proceeds of the Acquisition Line Facility shall be used (i) to fund the 
purchase price, by OE or a Wholly-Owned Subsidiary thereof, of additional brands and business 
and related assets in the Subject Industry (an "Acquisition"), (ii) to fund the working capital 
needs of the company and/or brand purchased in an Acquisition following the consummation of 
the Acquisition; and (iii) to fund the transaction costs and expenses related to such Acquisition, 
excluding exploratory costs and due diligence costs, which shall be funded by internally 
generated cash flow of OE and its Subsidiaries. In connection with any Acquisition, and upon 
consummation thereof, the Agent shall be granted a perfected first priority security interest in 
any equity interests or assets so acquired by OE or its Wholly-Owned Subsidiary. 

(d) Obligations of the Borrowers under the Acquisition Line Facility shall be 
evidenced by the Acquisition Line Note, in substantially the form attached hereto as Exhibit A. 

2.4 Procedure and Conditions for Advances under the Acquisition Line Facility 

(a) Acquisition Advances may be made, at the discretion of the Lenders, for 
purposes of funding Acquisitions that constitute Qualified Transactions and Acquisitions that do 
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not constitute Qualified Transactions. Notwithstanding the foregoing, any Investment shall be 
and remain subject to the provisions of Section 9.4 hereof. 

(b) In the event OE elects to request an Acquisition Advance for an 
Acquisition it asserts constitutes a Qualified Transaction, such request must be accompanied by 
an Acquisition Certificate, reasonably acceptable to the Agent, containing the following: 

(i) a written request to fund under the Acquisition Line Facility that 
shall identify: (a) the proposed Acquisition (including a reasonably detailed description 
of the target entity or the subject assets); (b) the most recent draft of the acquisition 
agreement; (c) the amount of the requested Acquisition Advance; (c) sources of funding 
of the costs of the Acquisition not financed by the proceeds of the Acquisition Advance; 
and (d) a certification of a Responsible Officer of OE addressing the items set forth in 
Section 4.2 hereof and 

(ii) A certification of a Responsible Officer of OE demonstrating the 
Acquisition's projected compliance with clause (ii) of the definition of Qualified 
Transaction. 

Notwithstanding the foregoing, it is understood and agreed that an Acquisition shall not 
constitute a Qualified Transaction unless such Acquisition meets all elements of the definition of 
Qualified Transaction. 

(c) Each request for an Acquisition Advance shall be in a minimum amount of 
$250,000, unless otherwise agreed to by the Agent, and shall not exceed the Acquisition 
Availability. Each request for an Acquisition Advance shall be made on or prior to the third 
anniversary of the date hereof (the "Acquisition Line Dmw Period"). 

(d) If a Lender agrees to fund a proposed Qualified Transaction, such 
Acquisition Advance shall be funded within five (5) Business Days of the Agent's detennination 
in its Permitted Discretion, of the completed request therefor. 

(e) If Borrower complies with requirements of this section, and the Lender 
does not fund a Qualified Transaction, Borrowers shall have the remedies set forth in 
Section 3 .2. 

2.5 Evidence of Loans 

(a) Each Lender shall maintain, in accordance with its usual practice, 
electronic or written records evidencing the indebtedness and obligations to such Lender 
resulting from each Loan made by such Lender from time to time, including, without limitation, 
the amounts of principal and interest payable and paid to such Lender from time to time under 
this Agreement. 

(b) Agent shall maintain electronic or written records in which it will record (i) 
the amount of each Loan made hereunder, the· class and type of each Loan made and any 
applicable interest rate periods, (ii) the amount of any principal and/or interest due and payable 
and/or to become due and payable from Borrowers to each Lender hereunder and (iii) all 
amounts received by Agent hereunder from Borrowers and each Lender's share thereof. 
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(c) The entries in the electronic or written records maintained pursuant to this 
Section 2.5, which shall include entries with respect to the Notes (the "Register"), shall be prima 
facie evidence of the existence and amouots of the Obligations and Indebtedness therein 
recorded; provided, however, that the failure of Agent to maintain such records or any error 
therein shall not in any manner affect the obligations of Borrowers and the other Credit Parties to 
repay the Loans or Obligations in accordance with their terms. 

(d) In the absence of manifest error, the accouoting rendered by Agent shall be 
deemed final, binding and conclusive unless Agent is notified by Borrower Representative in 
writing to the contrary within thirty (30) calendar days of Receipt of any such accouoting, which 
notice shall be deemed an objection only to items specifically objected to therein. 

(e) Borrowers agree that: 

(i) all references to "Notes" in the Loan Documents shall mean Notes, 
if any, to the extent issued by Borrowers to a Lender (and not returned to Borrowers for 
cancellation) hereuoder, as the same may be amended, supplemented, modified, divided 
and/or restated and in effect from time to time which shall be included in the Register 
maintained by Agent; 

(ii) upon Agent's written request (for itself or on behalf of any 
Lender), and in any event within ten (10) days of any such request, Borrowers shall 
execute and deliver to Agent new Notes and/or split or divide the Notes, or any of them, 
in exchange for the then existing subject Notes, in such smaller amouots or 
denominations as Agent or such Lender shall specify; provided, that the aggregate 
principal amouot of such new, split or divided Notes shall not exceed the aggregate 
principal amouot of the Notes outstanding at the time such request is made; and provided, 
further, that such Notes that are replaced shall then be deemed no longer outstanding 
hereuoder and replaced by such new Notes and retorned to Borrowers for cancellation 
promptly after Agent's receipt of the replacement Notes; and 

(f) In the event of the mutilation, destruction, loss or theft of any Notes, 
Borrowers shall, upon the written request of the holder of such Notes to Borrowers, and in any 
event within five ( 5) Business Days of any such request, execute and deliver to Agent new 
replacement Notes in the same form and original principal amouot and original date as the Notes 
so mutilated, destroyed, lost or stolen, and such replaced Notes shall then be deemed no longer 
outstanding hereunder. If the Notes being replaced have been mutilated, they shall be surrendered 
to Borrowers after Agent's receipt of the replacement Notes and if such replaced Notes have been 
destroyed, lost or stolen, such holder shall furnish Borrowers with an indemnity in writing 
reasonably acceptable to Borrowers to save them harmless in respect of such replaced Note. 

2.6 Interest 

(a) Subject to Section 2.6(c), each Loan shall bear interest on the outstanding 
principal amount thereof from the date made at a rate per annum equal to 12% per annum, 
compounding monthly. 
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(b) Interest on each Loan shall be due and payable in cash in arrears on each 
Interest Payment Date and on the date of any prepayment of Loans. 

(c) Upon the occurrence and during the continuance of any Event of Default, 
the Obligations shall at the request of the Requisite Lenders, bear interest at the Default Rate 
upon written notice of such increase given by Agent; provided, that, from and after the 
occurrence of any Event of Default under Article X (g) or (h), such increase shall be automatic 
and without any notice from Agent, Requisite Lenders or any other Person. In all such events, 
and notwithstanding the date on which application of the Default Rate is communicated to 
Borrowers, the Default Rate shall accrue from the initial date of such Event of Default until that 
Event of Default is waived in writing in accordance with the terms of this Agreement and shall 
be payable in cash upon demand. Other than providing notice to the Borrowers as set forth 
above, neither Agent nor Lenders shall be required to (A) accelerate the maturity of the Loans, 
(B) terminate any Commitment or (C) exercise any other rights or remedies under the Loan 
Documents or applicable law in order to charge interest hereunder at the Default Rate. 

2. 7 Voluntary Prepayments and Cancellations of Commitments 

(a) Subject to the terms of this Section 2.7, Borrowers may prepay to Agent, 
for the ratable benefit of the applicable Lenders, the outstanding principal amount of the Loans, 
in whole or in part, at any time, without premium or penalty. 

(b) If Borrowers elect to make any prepayment of the Loan, the Borrower 
Representative shall give irrevocable notice of such prepayment to Agent not less than three (3) 
Business Days prior to the date such prepayment is to be made, specifying (i) the date on which 
such prepayment is to be made, and (ii) the amount of such prepayment. Notice of prepayment 
having been so given, the aggregate principal amount of the Loan so specified to be prepaid, 
together with accrued interest thereon shall be due and payable on the prepayment date set forth 
in such notice. 

(c) Any voluntary partial prepayment with respect to the Loans shall be 
applied in the following order of priority to the payment of: (i) any and all Obligations that are 
due and owing pursuant to the terms of the Loan Documents, except the principal balance of the 
Loans and any accrued and unpaid interest thereon; (ii) accrued and unpaid interest on the 
principal balance of the Loans then due and owing; and (iii) the principal balance of the Loans. 

(d) The Borrowers, upon payment in full of all Obligations, shall have the 
right, upon five (5) Business Days prior written notice to the Agent, to irrevocably cancel and 
terminate the Working Capital Facility and the Acquisition Line Facility; provided, that, it is 
understood and agreed that (i) the provisions of Section 12.5 shall apply and (ii) the provisions of 
Section 3.2 shall not apply in the event of any such termination prior to the third anniversary of 
the date hereof. 

2.8 Mandatory Principal Payments 

(a) The principal amount of the Advances under the Working Capital Facility 
shall be due and payable in thirty-six (36) equal monthly installments beginning on the first 
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Business Day of the first month following the date that is twenty four (24) months after the date 
of the first Advance. 

(b) The principal amount of each Acquisition Advance shall be due and 
payable in thirty-six (36) equal monthly installments beginning on the first Business Day of the 
first month following the date that is twenty four (24) months after the date of such Acquisition 
Advance. 

2.9 Promise to Pay; Manner of Payment 

Borrowers absolutely and unconditionally promise to pay, when due and payable 
pursuant hereto, principal, interest and all other amounts and Obligations payable hereunder and 
under any other Loan Document, without any right of rescission and without any deduction 
whatsoever, including any deduction for set-off, recoupment or counterclaim, notwithstanding 
any damage to, defects in or destruction of the Collateral or any other event, including 
obsolescence of any property or improvements. Any payments made by the Credit Parties shall 
be made by wire transfer on the date when due, without offset, deduction or counterclaim, in 
Dollars, in inunediately available funds to such account as may be indicated in writing by Agent 
to Borrower Representative from time to time. Any such payment received after 2:00p.m. (New 
York City time) on any date shall be deemed received on the next succeeding Business Day, and 
any applicable interest or fees shall continue to accrue in respect thereof. Whenever any 
payment under any Loan Document shall be stated to be due or shall become due and payable on 
a day other than a Business Day, the due date thereof shall be extended to, and such payment 
shall be made on, the next succeeding Business Day, and such extension of time in such case 
shall be included in the computation of payment of any interest (at the interest rate in effect 
during such extension) and/or fees, as the case may be. 

2.10 Payments by Agent 

Should any Obligation required to be paid under any Loan Document remain unpaid 
beyond any applicable cure period, such Obligation may be paid by the Agent, on behalf of the 
Lenders, and Borrowers hereby irrevocably authorizes disbursement of any such funds to the 
Agent, for the benefit of the Lenders, by way of direct payment of the relevant amount, interest 
or other Obligation without necessity of any demand. Any sums expended or amounts paid by 
Agent and/or Lenders as a result of any Credit Party's failure to pay, perform or comply with any 
Loan Document or any of the Obligations may be charged to Borrowers' account and added to 
the Obligations, bearing interest at the applicable rates set forth herein. 

2.11 Computation oflnterest and Fees; Lawful Limits 

All interest and fees owing from time to time under the Loan Documents shall be 
computed on the basis of a year of 360 days and for the actoal number of days elapsed in each 
calculation period, as applicable. In no contingency or event whatsoever, whether by reason of 
acceleration or otherwise, shall the interest and other charges paid or agreed to be paid to Agent, 
for the benefit of Lenders, or Lenders for the use, forbearance or detention of money hereunder 
exceed the maximum rate permissible under applicable Jaw which a court of competent 
jurisdiction shall, in a final det=ination, deem applicable hereto. If, due to any circumstance 
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whatsoever, fulfillment of any provision hereof, at the time performance of such provision shall 
be due, shall exceed any such limit, then, the obligation to be so fulfilled shall be reduced to such 
lawful limit, and, if Agent or Lenders shall have received interest or any other charges of any 
kind which might be deemed to be interest under applicable law in excess of the maximum 
lawful rate, then such excess shall be applied first to any unpaid fees and charges hereunder, then 
to the unpaid principal balance owed by Borrowers hereunder, and if the then remaining excess 
interest is greater than the previously unpaid principal balance, Agent and Lenders shall 
promptly refund such excess amount to Borrowers and the provisions hereof shall be deemed 
amended to provide for such permissible rate. The terms and provisions of this Section 2.11 
shall control to the extent any other provision of any Loan Document is inconsistent herewith. 

2.12 Collections and Blocked Account 

Credit Parties shall deliver Account Control Agreements with respect to the operating 
accounts listed on Schedule 2.12 (the "Operating Accounts") for the benefit of Agent and 
Lenders as soon as practicable after the Closing Date, but in any event within 120 days of the 
date hereof. Credit Parties shall ensure that cash payments, collections and proceeds received by 
Credit Parties shall be promptly deposited into an Operating Account. To the extent that any 
collections of Credit Parties or any other cash payments received by Credit Parties are not sent or 
deposited directly to an Operating Account but are received by Credit Parties or any of Credit 
Parties' Affiliates, such collections and proceeds shall be held in trust for the benefit of the 
Lender Parties and promptly remitted in the form received to an Operating Account. At any time 
that an Event of Default exists or occurs and is continuing, Agent may, subject to the 
Intercreditor Agreement, cause the transfer of funds received in the Operating Accounts into a 
depository account or accounts maintained by Agent or an Affiliate of Agent (the "Concentration 
Account"). Each Credit Party acknowledges and agrees that compliance with the terms of this 
Section 2.12 is an essential term of this Agreement, and that nothing shall prevent Agent from 
considering any failure to comply with the terms of this Section 2.12 to be a Default or an Event 
of Default or from taking any action or exercising any right or remedy available to Agent or any 
Lender with respect to any noncompliance with this Section 2.12. All funds received in the 
Concentration Account shall be applied in accordance with Section 11.2 of this Agreement. If as 
a result of this Section 2.12 a credit balance exists with respect to the Concentration Account, 
such credit balance shall not accrue interest in favor of any Credit Party, but shall be available to 
Borrowers upon written request by transfer to one or more of the accounts set forth on Schedule 
2.2 as Borrowers shall request. 

ARTICLE ill. 
COMMITMENT FEE AND CLA WBACK 

3.1 Commitment Fee 

In consideration for its commitment as a Lender hereunder and as acting as Agent 
hereunder, the Borrowers shall issue to the Agent the Commitment Fee. The Commitment Fee 
shall be deemed fully earned as of Closing hereunder, subject only to Section 3.2 below. 

3.2 Claw Back 
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The Commitment Fee is subject to forfeiture (the "Claw Back'') as set forth herein at the 
conclusion of the Acquisition Line Draw Period in the event that (i) the Lenders shall have failed 
to fund Acquisition Advances for Qualified Transactions, (ii) the Borrowers have otherwise 
complied with the applicable conditions to such Acquisition Advances, (iii) the Borrowers have 
not earlier terminated the Acquisition Line Facility or the Lenders have not accelerated the Loans 
or delivered notice under the Intercreditor Agreement that the Lenders intend to exercise 
remedies under the Loan Documents as a result of an Event of Default hereunder. The Claw 
Back amount shall equal a percentage of each component of the Commitment Fee calculated as 
follows: (A) (i) the lesser of (x) $30,000,000 and (y) requests for Advances for transactions 
constituting Qualified Transactions Jess (ii) the principal amount of Acquisition Advances 
funded divided by (B) $5,000,000 multiplied by (C) 8%. 

ARTICLE IV. 
CONDITIONS PRECEDENT 

4.1 Conditions to Funding 

The obligations of Agent and Lenders to consummate the transactions contemplated 
herein, to make Advances under the Working Capital Facility, and to make Acquisition 
Advances under the Acquisition Line Facility, in each case are, in addition to the conditions 
precedent specified in Section 4.2, subject to the delivery of all documents listed on, the taking 
of all actions set forth on and the satisfaction of each of the following conditions precedent, all in 
a manner, form and substance satisfactory to Agent in its Permitted Discretion: 

(a) Agent shall have received the Loan Documents executed by each Credit 
Party and the other parties thereto, which, among other things, shall have granted to the Agent, 
for the ratable benefit of the Lenders, a first priority security interest in substantially all of the 
assets of the Borrowers, subject only to Priority Permitted Liens; 

(b) Agent shall have received the Commitment Fee; 

(c) The Agent shall have received evidence that the Employment Agreements 
shall have been executed by the parties thereto; 

(d) The Agent, on behalf of the Lenders, and Rosenthal shall have entered into 
Intercreditor Agreement; 

(e) Each Credit Party and the Gerszbergs shall have delivered the Pledge 
Agreements to the Agent, fur the benefit of the Lenders; 

(f) The Agent, Rosenthal, Seth Gerszberg and Suchman shall have entered into 
the Subordination Agreement; 

(g) Agent shall have received (i) a report of Uniform Commercial Code 
financing statement, tax, pending suit and judgment lien searches as requested by Agent, in its 
Permitted Discretion, and such report shall show no Liens on the Collateral (other than Permitted 
Liens and Liens to be terminated at Closing), (ii) each document (including, without limitation, 
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any Uniform Commercial Code financing statements) required by any Loan Document or under 
law or requested by Agent to be filed, registered or recorded to create and perfect, in favor of 
Agent, for the benefit of the Lenders Parties, a first priority Lien upon the Collateral, subject 
only to Priority Permitted Liens, and (iii) evidence of each such filing, registration and 
recordation and of the payment by Borrower of any necessary fee, tax or expense relating 
thereto; 

(h) Agent shall have received (i) the Charter and Good Standing Documents, 
(ii) a certificate of the secretary or assistant secretary of each Credit Party, dated the Closing 
Date, as to the incumbency and signature of the Persons executing the Loan Documents on 
behalf of such Credit Party, (iii) the written legal opinions of counsel for the Credit Parties, and 
(iv) a certificate executed by an Responsible Officer of Borrowers, which contains a 
representation and warranty by Borrowers as of the Closing Date that the conditions contained in 
this Agreement that are required to be satisfied by Credit Parties including under Section 4.2 
have been satisfied; 

(i) Agent shall be satisfied with all corporate proceedings, documents and 
instruments in connection with the transactions contemplated by the Loan Documents (including, 
but not limited to, those relating to corporate and capital structures of each Credit Party), and 
shall have received such consents, approvals and agreements from such third parties as Agent 
and its counsel shall determine in their Permitted Discretion are necessary or desirable; 

G) The Agent shall have received such other approvals, opinions, documents, 
agreements, instruments, certificates and materials as Agent may request in its Permitted 
Discretion. 

4.2 Conditions to each Advance and Acquisition Advance 

The obligations of the Lenders to make any Advance under the Working Capital Facility 
or any Acquisition Advance under the Acquisition Line Facility are subject, in each case, to the 
satisfaction of each of the following: 

(a) each of the representations and warranties made by each Credit Party and 
each other Person party thereto (other than Agent and Lenders) in the Loan Documents shall be 
true and correct in all material respects before and after giving effect to funding of such Advance 
or Acquisition Advance (except to the extent such representations and warranties (i) expressly 
relate to an earlier date, in which case they shall have been true and correct in all material 
respects as of such earlier date or (ii) are qualified by materiality, in which case such 
representations and warranties shall be true and correct in all respects); 

(b) no Defanlt or Event of Defanlt shall have occurred and be continuing or 
exist after giving effect to the requested Advance and/or Acquisition Advance on the date of 
such advance; and 

(c) since the date of the then most recent financial statements delivered to 
Agent and Lenders hereunder, no Material Adverse Effect shall have occurred. 

ARTICLEV. 
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SECURITY INTERESTS 

5.1 Security Interest in Collateral. 

To secure the prompt payment and performance to the Agents and the Lenders of the 
Obligations, each Credit Party hereby grants to the Collateral Agent, for its benefit and the 
benefit of the Lenders, a continillng Lien upon all of such Credit Party's assets, including all of 
the following Property and interests in Property of such Credit Party, whether now owned or 
existing or hereafter created, acquired or arising and wheresoever located: 

(i) Accounts; 

(ii) Certificated Securities; 

(iii) Chattel Paper; 

(iv) Computer Hardware and Software and all rights with respect thereto, 
including, any and all licenses, options, warranties, service contracts, program services, 
test rights, maintenance rights, support rights, improvement rights, renewal rights and 
indemnifications, and any substitutions, replacements, additions or model conversions of 
any of the foregoing; 

(v) Contract Rights; 

(vi) Deposit Accounts; 

(vii) Documents; 

(viii) Equipment; 

(ix) Financial Assets; 

(x) Fixtures; 

(xi) General Intangibles, including Payment Intangibles and Software; 

(xii) Goods (including all of its Equipment, Fixtures and Inventory), and all 
accessions, additions, attachments, improvements, substitutions and replacements thereto 
and therefor; 

(xiii) Instruments; 

(xiv) Intellectual Property; 

( xv) Inventory; 
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(xvi) Investment Property; 

(xvii) money (of every jurisdiction whatsoever); 

(xviii) Letter-of-Credit Rights; 

(xix) Payment Intangibles; 

(xx) Security Entitlements; 

(xxi) Software; 

(xxii) Supporting Obligations; 

(xxiii) Uncertificated Securities; 

(xxiv) Royalty Payments; and 

(xxv) to the extent not included in the foregoing, all other personal property of 
any kind or description; 

together with all books, records, writings, data bases, information and other property relating to, 
used or useful in connection with, or evidencing, embodying, incorporating or referring to any of 
the foregoing, and all Proceeds, products, offspring, rents, issues, profits and returns of and from 
any of the foregoing; provided that to the extent that the provisions of any lease, license, permit 
or contract expressly prohibit (which prohibition is enforceable under applicable law) any 
assignment thereof, and the grant of a security interest therein, the Agent will not enforce its 
security interest in each Credit Party's rights under such lease, license, permit or contract (other 
than in respect of the Proceeds thereof) for so long as such prohibition continues, it being 
understood that upon request of the Agent, the Credit Parties will in good faith use reasonable 
efforts to obtain consent for the creation of a security interest in favor of the Agent for its benefit 
and the benefit of the Lenders (and to Agent's enforcement of such security interest) in the 
Credit Parties' rights under such lease, license, permit or contract; provideQ, further, that no 
United States intent-to-use trademark applications shall be included in the Collateral to the extent 
and for so long as the grant of a security interest therein would impair the validity or 
enforceability of, or render void or voidable or result in the cancellation of, any Credit Party's 
right, title or interest therein or any trademark issued as a result of such application. 

5.2 Other CollateraL 

(a) Commercial Tort Claims. Each Credit Party shall promptly notify Lenders 
in writing upon incurring or otherwise obtaining a Commercial Tort Claim after the date of this 
Agreement against any third party and, upon request of Lenders, promptly enter into an 
amendment to this Agreement and do such other acts or things deemed appropriate by Lenders to 
give the Collateral Agent for the benefit of the Lenders a security interest in any such 
Commercial Tort Claim. 
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(b) Other Collateral. Each Credit Party shall promptly notify Lenders in 
writing upon acquiring or otherwise obtaining any Collateral after the date hereof consisting of 
Deposit Accounts, Investment Property, Letter-of-Credit Rights or Electronic Chattel Paper and, 
subject to the Intercreditor Agreement, upon the request of Lenders, promptly execute such other 
documents, and do such other acts or things deemed appropriate by Lenders to deliver to Agent 
control with respect to such Collateral; promptly notify Lenders in writing upon acquiring or 
otherwise obtaining any Collateral after the date hereof consisting of Documents or Instruments 
and, upon the request of Lenders, will promptly execute such other documents, and do such other 
acts or things deemed appropriate by Lenders to deliver to Agent possession of such Documents 
which are negotiable and Instruments, and, with respect to nonnegotiable Documents, to have 
such non-negotiable Documents issued in the name of Agent; and with respect to Collateral in 
the possession of a third party, other than Certificated Securities and Goods covered by a 
Document which shall be delivered to Agent, obtain a control agreement in form acceptable to 
Lenders executed by the third party that it is holding the Collateral for the Collateral Agent. 

5.3 Lien Perfection; Further Assurances. 

Each Credit Party shall execute such UCC-1 or equivalent financing statements as are 
required by the UCC or any other personal property legislation in other jurisdictions and such 
other instruments, assignments or documents as are necessary to perfect Agent's Lien upon any 
of the Collateral, and shall take such other action as may be required to perfect or to continue the 
perfection of Agent's Lien upon the Collateral. Unless prohibited by applicable law, each Credit 
Party hereby irrevocably authorizes Agent to execute and file any such financing statements, 
including, without limitation, financing statements that indicate the Collateral (i) as all assets of 
such Borrower or words of similar effect, or (ii) as being of an equal or lesser scope, or with 
greater or lesser detail, than as set forth in Section 5.1, on such Credit Party's behalf. Each Credit 
Party also hereby ratifies its authorization for Agent to have filed in any jurisdiction any like 
financing statements or amendments thereto or assignments thereof, if filed prior to the date 
hereof. The parties agree that a photographic or other reproduction of this Agreement shall be 
sufficient as a financing statement and may be filed in any appropriate office in lieu thereof. At 
Agent's request, each Credit Party shall also promptly execute or cause to be executed and shall 
deliver to Lenders any and all documents, instruments and agreements deemed necessary by 
Lenders to give effect to or carry out the terms or intent of the Loan Documents. 

5.4 Pledge of Stock. 

As further security for the prompt payment and performance to the Lenders of the 
Obligations, the Credit Parties have pledged and do hereby agree to pledge (i) one hundred 
percent (100%) of the issued and outstanding stock or other ownership interests of each 
Subsidiary of a Credit Party that are owned by such Credit Party, all in accordance with the 
Pledge Agreement. 

ARTICLE VI. 
COLLATERAL ADMINISTRATION 
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6.1 General. 

(a) Location of Collateral. All Collateral, other than Inventory in transit and 
motor vehicles, will at all times be kept by the Credit Parties at one or more of the business 
locations set forth in Schedule 6.1 hereto and shall not, without the prior written approval of the 
Agent, be moved therefrom except for (i) sales of Inventory in the Ordinary Course of Business; 
and (ii) removals in connection with dispositions of equipment that are authorized by Section 9. 7 
hereof. 

(b) Protection of Collateral. All expenses of protecting, storing, warehousing, 
insuring, handling, maintaining and shipping the Collateral, any and all excise, property, sales, 
and use taxes imposed by any state, provincial, federal, or local authority on any of the Collateral 

. or in respect of the sale thereof shall be borne and paid by each Credit Party. If any Credit Party 
fails to promptly pay any portion thereof when due, Lenders may, at their option, but shall not be 
required to, pay the same and charge each Credit Party therefor. Neither Agent nor the Lenders 
shall be liable or responsible in any way for the safekeeping of any of the Collateral or for any 
loss or damage thereto (except for reasonable care in the custody thereof while any Collateral is 
in Agent's actual possession) or for any diminution in the value thereof, or for any act or default 
of any warehouseman, carrier, forwarding agency, or other person whomsoever, but the same 
shall be at Borrowers' sole risk. 

6.2 Administration of Accounts. 

(a) Records and Schedule of Accounts. Each Credit Party shall keep, and 
shall cause each Subsidiary to keep, accurate and complete records of its Accounts, and all 
payments and collections thereon and shall submit to Lenders on such periodic basis as Lenders 
shall request a sales and collections report for the preceding period, in form satisfactory to 
Lenders. Upon the request of the Administrative Agent or any Lender, each Credit Party shall 
deliver to the Administrative Agent and the Lenders, in a form acceptable to the Administrative 
Agent, a detailed, aged trial balance of all Accounts existing as of the last day of the preceding 
month, specifying the names, addresses, face value, dates of invoices and due dates for each 
Account Debtor obligated on an Account so listed ("Schedule of Accounts"), and, upon the 
Administrative Agent or any Lender's request therefor, copies of proof of delivery and the 
original copy of all documents, including, without limitation, repayment histories and present 
status reports relating to the Accounts so scheduled and such other matters and information 
relating to the status of then existing Accounts as the Lenders shall reasonably request. Subject 
to the Intercreditor Agreement, if requested by Lenders on or after the occurrence of a Default or 
Event of Default, each Credit Party shall execute and deliver to Lenders formal written 
assignments of all of its Accounts weekly or daily, which shall include all Accounts that have 
been created since the date of the last assignment, together with copies of invoices or invoice 
registers related thereto. 

(b) Discounts; Disputes on Accounts. On or after the occurrence of a Default or an 
Event of Default, if any Credit Party, or any Subsidiary of any Credit Party, grants any discounts, 
allowances or credits that are not shown on the face of the invoice for the Account involved, 
such Credit Party for itself and on behalf of its Subsidiary, shall report such discounts, 
allowances or credits, as the case may be, to the Lenders as part of the next required Schedule of 
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Accounts. On or after the occurrence of a Default or an Event of Default, if any amounts due and 
owing in excess of $75,000.00 are in dispute between any Credit Party, or any Subsidiary of any 
Credit Party, and any Account Debtor, such Credit Party shall provide the Lenders with written 
notice thereof at the time of submission of the next Schedule of Accounts, explaining in detail 
the reason for the dispute, all claims related thereto and the amount in controversy. Upon and 
after the occurrence of an Event of Default, Agent shall have the right to settle or adjust all 
disputes and claims directly with the Account Debtor and to compromise the amount or extend 
the time for payment of the Accounts upon such terms and conditions as the Lenders may deem 
advisable, and to charge the deficiencies, costs and expenses thereof, including attorney's fees, to 
each Credit Party. 

6.3 Taxes. 

On or after the occurrence of a Default or an Event of Default, if an Account includes a 
charge for any tax payable to any governmental taxing authority, Lenders are authorized, in their 
sole discretion, to pay the amount thereof to the proper taxing authority for the account of the 
applicable Credit Party and to charge each Credit Party therefor, provided, however that neither 
the Agent nor the Lenders shall be liable for any taxes to any governmental taxing authority that 
may be due by any Credit Party. 

6.4 Account Verification. 

Whether or not a Default or an Event of Default has occurred, any of the officers, 
employees or agents of either Lender shall have the right, at any time or times hereafter, in the 
name of the Lenders, or any Credit Party, to verify the validity, amount or any other matter 
relating to any Accounts by mail, telephone, electronic communication or otherwise. Each Credit 
Party shall cooperate fully with the Agent or either Lender in an effort to facilitate and promptly 
conclude any such verification process. 

6.5 Administration oflnventory. 

(a) Records of Inventory. Each Credit Party shall keep accurate and complete 
records of its Inventory. Each Credit Party shall furnish to the Lenders Inventory reports in form 
and detail satisfactory to the Lenders at such times as Lenders may request. Each Credit Party 
shall conduct a physical inventory no less frequently than annually and shall provide to the 
Lenders a report based on each such physical inventory promptly thereafter, together with such 
supporting information as the Administrative Agent or the Lenders shall request. 

(b) Returns of Inventory. If at any time or times hereafter any Account 
Debtor returns any Inventory to any Credit Party the shipment of which generated an Account on 
which such Account Debtor is obligated in excess of $75,000.00, such Credit Party shall 
immediately notify the Lenders of the same, specifying the reason for such return and the 
location, condition and intended disposition of the returned Inventory. 

6.6 Payment of Charges. 

All amounts chargeable to each Credit Party under this Article VI shall be Obligations 
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secured by all of the Collateral, shall be payable on demand and shall bear interest from the date 
such advance was made until paid in full at the rate applicable to Advances from time to time. 

ARTICLE VII. 
REPRESENTATIONS AND WARRANTIES 

Each Credit Party, jointly and severally, represents and warrants to the Agent and the 
Lenders as follows: 

7.1 Organization and Authority 

Each Credit Party, and each Subsidiary of each Credit Party, is a corporation, partnership 
or limited liability company, as the case may be, duly organized or formed, validly existing and 
in good standing under the laws of its jurisdiction of organization or formation. Each Credit 
Party, and each Subsidiary of each Credit Party, (a) has all requisite corporate, partnership or 
limited liability company, as the case may be, power and authority to own its Properties and 
carry on its business as now being conducted and as contemplated in the Loan Documents, (b) is 
duly qualified and licensed to do business in and in good standing in each jurisdiction where the 
failure to so qualify or be licensed or qualified reasonably could be expected to result in a 
Material Adverse Effect, and (c) has all requisite corporate, partnership or limited liability 
company power and authority (i) to execute, deliver and perform the Loan Documents, (ii) with 
respect to Borrowers, to borrow hereunder, (iii) to consummate the transactions contemplated by 
the Loan Documents and (iv) to grant the Liens pursuant to the Security Documents to which it 
is a party. 

7.2 Loan Documents 

The execution, delivery and performance by each Credit Party of the Loan Documents to 
which it is a party, and the consummation by such Credit Party of the transactions contemplated 
thereby, (a) have been duly authorized by all requisite corporate, partnership or limited liability 
company action of such Credit Party, and such Loan Documents have been duly executed and 
delivered by or on behalf of such Credit Party; (b) do not violate any provisions of (i) in any 
material respect, any applicable law, statute, rule, regulation, ordinance or tariff, (ii) any order, 
injunction, writ or decree of any Governmental Authority binding on such Credit Party or any of 
their respective Properties, or (iii) the Organizational Documents of such Credit Party, or any 
agreement between such Credit Party and its shareholders, members, partners or equity owners 
or, to the knowledge of the Credit Parties, among any such shareholders, members, partners or 
equity owners; (c) are not in conflict with, and do not result in a breach or default of or constitute 
an event of default, or an event, fact, condition or circumstance which, with notice or passage of 
time, or both, would constitute or result in a conflict, breach, default or event of default under, 
any indenture, agreement or other instrument to which such Credit Party is a party, or by which 
the Properties of such Credit Party are bound, the effect of which reasonably could be expected 
to result in, either individually or in the aggregate, a Material Adverse Effect; (d) except as 
contemplated by the Security Documents, will not result in the creation or imposition of any Lien 
of any nature upon any of the Properties of any Credit Party; and (e) except for filings in 
connection with the perfection of the Liens created by the Security Documents and except for 
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those already obtained, do not require the consent, approval or authorization of, or filing, 
registration or qualification with, any Governmental Authority or any other Person. Each of the 
Loan Documents to which each Credit Party, is a party constitutes the legal, valid and binding 
obligation of such Credit Party, enforceable against such Credit Party in accordance with its 
terms, subject to the effect of any applicable bankruptcy, moratorium, insolvency, reorganization 
or other similar law affecting the enforceability of creditors' rights generally and to the effect of 
general principles of equity which may limit the availability of equitable remedies (whether in a 
proceeding at law or in equity). 

7.3 Subsidiaries, Capitalization and Ownership Interests 

As of the Closing Date, no Credit Party has any Subsidiaries other than those Persons 
listed as Subsidiaries on Schedule 7.3. Schedule 7.3 states the authorized and issued 
capitalization of each Credit Party, the number and class of equity securities and/or ownership, 
voting or partnership interests issued and outstanding of such Credit Party and the beneficial and 
record owners thereof (including options, warrants, convertible notes and other rights to acquire, 
or exchangeable or exercisable for, any of the foregoing) as of the Closing Date. The 
outstanding equity securities and/or ownership, voting or partnership interests of each Credit 
Party have been duly authorized and validly issued and are fully paid and nonassessable and each 
Person listed on Schedule 7.3 as of the Closing Date owns beneficially and of record all of the 
equity securities it is listed as owning free and clear of any Liens other than Liens created by the 
Security Documents. Schedule 7.3 lists the directors and managers of each Credit Party as of the 
Closing Date. Except as listed on Schedule 7.3, (a) no Credit Party owns any iovestment 
property or ioterest in any joiot venture, partnership or similar arrangements with any Person, (b) 
no Borrower or any Subsidiary thereof is a party to or has knowledge of any agreements 
restricting the transfer of its equity securities, (c) no Credit Party has issued any rights which can 
be convertible ioto or exchangeable or exercisable for any of its equity securities, or any rights to 
subscribe for or to purchase, or any options for the purchase of, any of its equity securities or any 
securities convertible ioto or exchangeable or exercisable for any of its equity securities or (d) no 
Credit Party is subject to any obligation (contingent or otherwise) to repurchase or otherwise 
acquire or retire any of its equity securities or other convertible rights or options or debt 
securities. Except as listed on Schedule 7.3, no Credit Party has any stock appreciation rights, 
phantom stock plan or similar rights or obligations outstandiog. 

7.4 Properties 

Each Credit Party is the sole owner and has good, valid and marketable title to, or a valid 
leasehold ioterest io, license of, or right to use, all of its material Properties, whether personal or 
real, in each instance, necessary or used io the Ordinary Course of Busioess, free and clear of all 
Liens other than Permitted Liens. All tangible personal Property of each Credit Party is io good 
repair, io all material respects, working order and condition (normal wear and tear, immaterial 
loss from casualty and condemnation excepted) and is suitable and adequate for the uses for 
which they are being used or are iotended. 
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7.5 Other Agreements 

No Credit Party is (a) a party to any judgment, order or decree or any agreement, 
document or instrument, or subject to any restriction, which adversely affects its ability to 
execute and deliver, or perform under, any Loan Document, or to pay the Obligations, (b) in 
default in the performance, observance or ful:fillment of any obligation, covenant or condition 
contained in any other agreement, document or instrument to which it is a party or to which any 
of its Properties are subject, which default reasonably could be expected to result in a Material 
Adverse Effect, or (c) a party or subject to any agreement, document or instrument with respect 
to, or obligation to pay any, service or management fee with respect to, the ownership, operation, 
leasing or performance of any of its Business. 

7.6 Litigation 

Except as set forth on Schedule 7 .6, there are no actions, suits, proceedings or 
investigations pending or, to the knowledge of the Credit Parties, threatened against any Credit 
Party that (a) questions or reasonably could be expected to prevent the validity of this 
Agreement, any Security Document or any other material Loan Document or the right of such 
Credit Party to enter into any Loan Document or to consummate the transactions contemplated 
thereby, or (b) reasonably could be expected to result in, either individually or in the aggregate, a 
Material Adverse Effect. No Credit Party is a party or subject to any order, writ, injunction, 
judgment or decree of any Governmental Authority which reasonably could be expected to result 
in a Material Adverse Effect. 

7. 7 [Reserved] 

7.8 Tax Returns; Governmental Reports 

Each Credit Party (a) has filed all federal, state, and material foreign and material local 
tax returns and other material reports which are required by law to be filed by such Credit Party, 
and (b) has paid all federal and state taxes and all other material taxes, assessments, fees and 
other governmental charges, including, without limitation, payroll and other employment related 
taxes, in each case that are due and payable, except for items that such Credit Party currently is 
contesting in good faith by appropriate proceedings and for which no Lien has been filed and 
against which adequate reserves have been established in accordance with GAAP and no notice 
of Lien has been filed or recorded. 

7.9 Financial Statements and Reports 

(a) All financial statements (other than projections and forecasts) relating to any 
Credit Party that have been and hereafter may be delivered to Agent or any Lender by any Credit 
Party (a) are consistent with the books of account and records of the Credit Parties, (b) have been 
prepared in accordance with GAAP on a consistent basis throughout the indicated periods, 
subject to, in the case of interim unaudited financial statements, the lack of footnote disclosure 
and normal year-end adjustments, and (c) present fairly in all material respects the consolidated 
financial condition, assets and liabilities and results of operations of the Credit Parties at the 
dates and for the relevant periods indicated in accordance with GAAP on a basis consistently 
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applied. Since the date of the most recent financial statements submitted to Agent and Lenders, 
there has not occurred any Material Adverse Effect. 

(b) All projections and financial forecasts relating to any Credit Party that have 
been delivered to Agent by or on behalf of any Credit Party have been (i) prepared in good faith 
and on a reasonable basis consistent with projections and forecasts previously furnished to Agent 
and (ii) disClose all assumptions upon which such projections and forecasts are based, which 
assumptions shall be reasonable and appropriate in light of the circumstances at the time of 
preparation and based upon historical results of the Credit Parties and their predecessors; it being 
understood that projections are subject to ioherent uncertainties and contingencies beyond the 
Credit Parties' (or their Affiliates') control, and no assurances are given that the results forecast 
in the projections will be realized and actual results may differ from the forecast results set forth 
in the projections and such differences may be material. 

7.10 Compliance with Law; ERISA; Business 

Each Credit Party (a) is in compliance with all laws, statutes, rules, regulations, 
ordinances and tariffs of any Governmental Authority applicable to such Credit Party, the 
Business and/or such Credit Party's Properties or operations, including, without limitation, 
ERISA and any other laws or regulations pertaining to the Business, and (b) is not in violation of 
any order or ruling of any Governmental Authority or other board or tribunal, except, in the case 
of both (a) and (b), where any such noncompliance or violation reasonably could not be expected 
to result in a Material Adverse Effect. No Credit Party has (i) engaged in any "Prohibited 
Transactions," as defined in Section 406 of ERISA and Section 4975 of the Internal Revenue 
Code of 1986, as amended, and the rules and regulations promulgated thereunder that could 
reasonably be expected to result in a material liability to any Credit Party, (ii) failed to meet any 
applicable minimum funding requirements under Section 302 of ERISA in respect of its plans 
and no such funding requirements have been postponed or delayed, (iii) knowledge of any event 

· or occurrence which would cause the Pension Benefit Guaranty Corporation to institute 
proceedings under Title IV of ERISA to terminate any of its employee benefit plans, (iv) any 
fiduciary responsibility under ERISA for investments with respect to any plan existing for the 
benefit of Persons other than its employees or former employees, or (v) withdrawn, completely 
or partially, from any multi-employer plans, as defined in Section 4001(a)(3) of ERISA so as to 
incur any material liability under the MultiEmployer Pension Plan Amendments of 1980. With 
respect to each Credit Party, there exists no event described in Section 4043 of ERISA, 
excluding Subsections 4043(b)(2) and 4043(b)(3) thereof, for which the thirty (30) day notice 
period contained in 12 C.F.R. § 2615.3 has not been waived. Each Credit Party has maintained 
in all material respects all records required to be maintained by any applicable Governmental 
Authority. 

7.11 Intellectual Property 

Schedule 7.11 also sets forth, as of the Closing Date, all licenses of Intellectual Property 
granted by or to a third party and entered into by a Credit Party which are material to the 
products or services of the business of such Credit Party. Except as set forth on Schedule 7.11, 
each Credit Party owns directly, or is entitled to use by license or otherwise, all Intellectual 
Property used in, necessary for or material to the conduct of such Credit Party's Business. All 
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items listed on Schedule 7.11 as of the Closing Date are and, at all times after the Closing Date 
(except to the extent no longer deemed necessary for or material to the conduct of the Business 
of the Credit Parties in the reasonable business judgment of the Credit Parties) will be: (a) 
subsisting and have not been adjudged invalid or unenforceable, in whole or part; and (b) valid, 
in full force and effect and not in known conflict with the rights of any Person. Each Credit 
Party has made all filings and recordations necessary in the exercise of reasonable and prudent 
business judgment to protect its interest in the Intellectual Property of such Credit Party in the 
United States Patent and Trademark Office, and the United States Copyright Office, as 
appropriate. Each Credit Party has performed all acts and has paid and will continue to pay all 
required fees and taxes to maintain each and every item of the registered or patented Intellectual 
Property of such Credit Party (or application therefore) in full force and effect, except such items 
of Intellectual Property as are no longer deemed necessary for or material to the conduct of the 
businesses of the Credit Parties in the reasonable business judgment of the Credit Parties. A13 of 
the Closing Date, no litigation is pending or, to the knowledge of each Credit Party, threatened 
which contains allegations respecting the validity, enforceability, infringement or ownership of 
any of the Intellectual Property of any Credit Party which reasonably could be expected to result 
in, either individually or in the aggregate, a Material Adverse Effect. No Credit Party is in 
breach of or default under the provisions of any material license agreement with respect to its 
Intellectual Property which reasonably could be expected to result in, either individually or in the 
aggregate, a Material Adverse Effect. 

7.12 Permits; Labor 

Each Credit Party is in compliance with, and has, all Permits necessary or required by 
applicable law or Governmental Authorities for the operation of its Business as presently 
conducted and as proposed to be conducted, and for the execution, delivery and performance by, 
and enforcement against, such Credit Party of each Loan Document, except where 
noncompliance, violation or lack thereof reasonably could not be expected to result in, either 
individually or in the aggregate, a Material Adverse Effect (collectively "Material Permits"). No 
Credit Party (a) is in breach of or default under the provisions of any such Material Permit 
which, if not remedied within any applicable grace or cure period, reasonably could be expected 
to result in a Material Adverse Effect, and (b) is nor has been involved in any labor dispute, 
strike, walkout or union organization campaign which reasonably could be expected to have a 
Material Adverse Effect. 

7.13 No Default; Solvency 

No Default or Event of Default exists. The Credit Parties are, taken as a whole, and, after 
giving effect to the transactions and the Indebtedness contemplated by the Loan Documents will 
be Solvent. 

7.14 Insurance 

All insurance policies of the Credit Parties or otherwise relating to their Properties as of 
the Closing Date are listed and described on Schedule 7.14. 
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7.15 Margin Stock; Regulated Entities; Tax Regulations; OFAC; Patriot Act 

(a) The Credit Parties are not engaged in the business of extending credit for 
the purpose of purchasing or carrying any "margin stock" or "margin security'' (within the 
meaning of Regulations T, U or X issued by the Board of Governors of the Federal Reserve 
System), and no proceeds of the Loans will be used to purchase or carry any margin stock or 
margin security or to extend credit to others for the purpose of purchasing or carrying any margin 
stock or margin security. 

(b) No Credit Party is (a) an "investment company'' within the meaniog of the 
Investment Company Act of 1940; or (b) subject to regulation under the Federal Power Act, any 
state public utilities code, or any other Federal or state statute or regulation limiting its ability to 
incur Indebtedness. 

(c) No Credit Party (i) is a Person whose property or interest in property is 
blocked or subject to blocking pursuant to Section 1 of Executive Order 13224 of September 23, 
2001 Blocking Property and Prohibiting Transactions With Persons Who Commit, Threaten to 
Commit, or Support Terrorism (66 Fed. Reg. 49079 (2001)), (ii) engages in any dealings or 
transactions prohibited by Section 2 of such executive order, or is otherwise associated with any 
such Person in any manner violative of such Section 2, or (iii) is a Person on the list of Specially 
Designated Nationals and Blocked Persons or subject to the limitations or prohibitions under any 
other U.S. Department of Treasury's Office of Foreign Assets Control regulation or executive 
order ("OF AC"). 

(d) Each Credit Party is in compliance, in all material respects, with the Patriot 
Act. No part of the proceeds of the Loans will be used, directly or indirectly, for any payments to 
any goverrnnental official or employee, political party, official of a political party, candidate for 
political office, or anyone else acting in an official capacity, in order to obtain, retain or direct 
business or obtain any improper advantage, in violation of the United States Foreign Corrupt 
Practices Act of 1977, as amended. 

7.16 Material Contracts 

(a) Schedule 7.16 sets forth, as of the Closing Date, a correct and complete list 
of all contracts, agreements and leases (other than purchase orders in the Ordinary Course of 
Business) to which any Credit Party is a party of by which any Credit Party or any of their 
respective assets is bound which in the event of any breach, default, event of default or 
termination thereof could reasonably be expected to have a Material Adverse Effect (collectively, 
the "Material Contracts") listed on any of Schedule 7.16. 

(b) As of the Closing Date, each Material Contract listed on Schedule 7.16 is in 
full force and effect and is enforceable against the Credit Party party thereto and, to the 
Borrowers' knowledge, the other parties thereto, in accordance with its terms. Except as 
disclosed on Schedule 7 .16, the Credit Parties are in compliance with each such Material Contract 
in all material respects and to the Borrowers' lmowledge, all other parties to such Material 
Contracts are in compliance with the terms thereof in all material respects, except where such 
non-compliance could not reasonably be expected to have a Material Adverse Effect Except as 
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otherwise disclosed on Schedule 7.16, (i) no party to any such Material Contract has notified any 
of the Borrowers of its intention to terminate or cancel any such Material Contract and (ii) no 
Credit Party has irrevocably waived any material right under any such Material Contract. 

7.17 Broker's or Finder's Commissions 

Except as provided in Schedule 7.17, no broker's, finder's or placement fee or 
commission is or will be payable to any broker, investment banker or agent engaged by any 
Credit Party or any of its officers, directors or agents with respect to the transactions 
contemplated by this Agreement, the other Loan Documents, except for fees payable to Agent 
and Lenders. 

7.18 Disclosure 

No Loan Document or any other agreement, document, report, certificate or statement 
furnished to Agent or any Lender by or at the direction of any Credit Party (excluding budgets, 
projections and proforrnas) in connection with the transactions contemplated by or pursuant to 
the Loan Documents, nor any representation or warranty made by any Credit Party in any Loan 
Document, contains, when taken as a whole, any untrue statement of a material fact or omits to 
state any fact necessary to make the factual statements therein taken as a whole not materially 
misleading as of the time made or delivered in light of the circumstances under which it was 
made or furnished. Any budgets, projections and pro forma financial information furnished to 
Agent or any Lender by or at the direction of any Credit Party for use in connection with the 
transactions contemplated by this Agreement are based upon good faith estimates and 
assumptions believed by such Credit Party to be reasonable at the time made, it being recognized 
by Lenders that such projection as to future events are not to be viewed as facts and that actual 
results during the period or periods covered by any such projections may differ materially from 
the projected results. There is no fact known to any Credit Party which has not been disclosed to 
Agent and Lenders in writing which reasonably could be expected to result in a Material Adverse 
Effect. 

7.19 Survival 

Each Credit Party agrees that the representations and warranties contained in the Loan 
Documents are made with the knowledge and intention that Agent and Lenders are relying and 
will rely thereon. All such representations and warranties will survive the execution and delivery 
of this Agreement, the Closing and the making of any and all Advances and Acquisition 
Advances and/or the funding of the Loans. 

ARTICLEVlll. 
AFFIRMATIVE COVENANTS 

Each Credit Party, jointly and severally, covenants and agrees that, until the full 
performance and satisfaction, and payment in full in cash, of all the Obligations (other than 
contingent indemnification Obligations to the extent no claim giving rise thereto has been 
asserted) and the termination of this Agreement: 
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8.1 Reporting, Collateral and Other Information 

(a) Reporting. The Credit Parties shall maintain a system of accounting 
established and administered in accordance with sound business practices to permit the 
preparation of financial statements in conformity with GAAP (provided that interim financial 
statements shall not be required to have footnote disclosure and may be subject to normal year
end adjustments). 

Lender: 
(b) Financial Reports. The Credit Parties shall furnish to Agent and each 

(i) as soon as available and in any event within one hundred and 
fifty (150) calendar days after the end of each fiscal year of Borrowers (A) for the fiscal 
year ending on or about December 31, 2014, consolidated financial statements of 
Borrowers, including the notes thereto, consisting of a consolidated balance sheet at the 
end of such fiscal year and the related consolidated statements of income, retained 
earnings and cash flows and owners' equity for such fiscal year, which financial 
statements shall be reviewed by a nationally recognized independent certified public 
accounting firm satisfactory to Agent and its Permitted Discretion and (B) for the fiscal 
year ending on or about December 31, 2015 and each fiscal year thereafter, audited 
consolidated financial statements of Borrowers, including the notes thereto, consisting of 
a consolidated balance sheet at the end of such fiscal year and the related consolidated 
statements of income, retained earnings and cash flows and owners' equity for such fiscal 
year, which financial statements shall be prepared by and accompanied by a certificate 
and an opinion of a nationally recognized independent certified public accounting firm 
satisfactory to Agent in its Permitted Discretion (which opinion shall be without (1) a 
"going concern" qualification, (2) any qualification or exception as to the scope of such 
audit and (3) any qualification which relates to the treatment or classification of any item 
and which, as a condition to the removal of such qualification, would require an 
adjustment to such item, the effect of which would be to cause any noncompliance with 
the provisions of Section 7.1 ), and which certificate shall state that such financial 
statements present fairly in all material respects the financial position for the periods 
indicated in conformity with GAAP applied on a basis consistent with prior years; and 

(ii) as soon as available and in any event within forty-five (45) 
calendar days after the end of each fiscal quarter of Borrowers, unaudited consolidated 
financial statements of Borrowers consisting of a balance sheet and statements of income, 
retained earuings and cash flows and owners' equity as of the end of such fiscal quarter, 
all certified on behalf of Borrower by a Responsible Officer as being complete and 
correct and fairly presenting in all material respects, in accordance with GAAP, the 
financial position and the results of operations of Borrower, subject to normal year-end 
adjustments and the absence offootnote disclosure; and 

All such financial statements shall be prepared in accordance with GAAP 
consistently applied with prior periods (subject, as to interim statements, to normal year
end adjustments and the absence of footnote disclosure and subject to the provisions of 
Section 1.2 of this Agreement. With each delivery of quarterly and annual financial 
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statements, Borrower Representative also shall deliver to Agent and each Lender a 
completed Compliance Certificate certified on behalf of Borrowers by a Responsible 
Officer. 

(c) Other Materials. The Credit Parties shall furnish to Agent and Lenders: 

(i) concurrently with the delivery of annual and quarterly financial 
statements pursuant to clauses (a)(i) and (a)(ii) above, a summary of all new material 
contracts entered into by any Credit Party during the preceding fiscal year or quarter; 

(ii) as soon as available and in any event within thirty (30) calendar 
days after the preparation, receipt or issuance thereof or request by Agent or any Lender 
therefor, as applicable: 

(I) copies of any reports submitted to the Credit Parties by 
their independent accountants in connection with any interim audit of the books of such 
Person or any of its Affiliates and copies of each management control letter provided by 
such independent accountants; and 

(2) such additional information, documents, statements, reports 
and other materials as Agent or any Lender may request from time to time in its 
Permitted Discretion. 

(d) Notices. The Credit Parties shall promptly, and in any event within five (5) 
Business Days after any Credit Party or any Responsible Officer of any Credit Party obtains 
knowledge thereof, notify Agent and each Lender in writing of: 

(i) any pending or threatened litigation, suit, investigation, arbitration, 
enforcement action, dispute resolution proceeding or admiuistrative or regulatory 
proceeding brought or initiated by or against any Credit Party or otherwise affecting or 
involving or relating to any Credit Party or any Credit Party's Property to the extent (A) 
the amount in controversy exceeds $100,000 individually or (B) to the extent any of the 
foregoing seeks injunctive relief against a Credit Party; 

(ii) the occurrence or existence of any Default or Event of Default, 
which notice shall specify the nature, status and period of existence thereof and the 
actions proposed to be taken with respect thereto; 

(iii) any other development, event, fact, circumstance or condition that 
reasonably could be expected to result in a Material Adverse Effect, in each case 
describing the nature and status thereof and the actions proposed to be taken with respect 
thereto; 

(iv) any loss, casualty or condemnation event in the amount of 
$100,000 individually, adversely affecting the value, enforceability or collectability of 
any of the Collateral; 
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(v) to the extent not duplicative of deliveries made hereunder, any 
notice of default or acceleration given or made by or delivered to or received by any 
Credit Party to or from any lender of any such Credit Party, which lender is owed 
$100,000 or more in Indebtedness; 

(vi) (A) the receipt of any notice or request from any Governmental 
Authority regarding any liability or claim of liability in the amount equal to or exceeding 
$300,000 individually or (B) any action taken or threatened to be taken by any 
Governmental Authority (or any notice of any of the foregoing) with respect to any 
Credit Party which reasonably could be expected to result in a Material Adverse Effect; 

(vii) receipt or giving of any notice by any Credit Party regarding 
termination of any (A) lease of real property (other than by expiration of the term) in 
which the termination of such lease could reasonably be expected to result in a Material 
Adverse Effect or (B) chief executive officer, chief operating officer of chief financial 
officer, or (C) the loss, termination or expiration (other than by expiration of the term in 
the Ordinary Course of Business) of any Material Contract; 

(viii) the filing, recording or assessment of any federal, state, local or 
foreign tax Lien against any Collateral or any Credit Party; 

(ix) the creation, establishment or acquisition of any Subsidiary or the 
issuance by any Borrower of any capital stock or other equity security or warrant, option 
or similar agreement in respect thereof; or 

(x) any notice from any payee with respect to an earnout or deferred 
purchase price obligation under any Related Document. 

Each notice in accordance with the foregoing shall be accompanied by a written statement by a 
Responsible Officer on behalf of Borrowers setting forth details of the occurrence referred to 
therein. 

(e) Operating Budget and Projections; Updates. Borrower Representative 
shall furnish to Agent and each Lender on or prior to the Closing Date (other than with respect to 
the following clause (ii)) and for each fiscal year of Borrowers thereafter prior to the 
commencement of such fiscal year, (i) consolidated month by month projected operating budgets, 
projections, profit and loss statements, income statements, balance sheets and cash flow reports of 
and for the Borrowers for such upcoming fiscal year (including an income statement for and a 
balance sheet as at the end of each such month), and annual projections for the next two fiscal 
years, in each case prepared in accordance with GAAP consistently applied with prior periods 
(subject to normal year-end adjustments and the absence of footnote disclosure), in a format 
acceptable to the Agent in its Penuitted Discretion and approved pursuant to the Borrowers' 
constitutional documents (the "Budget"), and (ii) revisions of and supplements to the disclosure 
schedules to the Loan Documents to the extent necessary to disclose new or changed facts or 
circumstances after the Closing Date; provided, that delivery or receipt thereof by Agent and 
Lenders shall not constitute a waiver by Agent or any Lender or a cure of any Default or Event of 
Default resulting in connection with the matters so disclosed. 
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8.2 Conduct of Business; Maintenance of Existence and Assets 

Each Credit Party shall, and shall cause each of its Subsidiaries to: 

(a) engage solely in the Business; 

(b) collect its Accounts in the Ordinary Course of Business; 

(c) maintain and preserve all of its Properties used or useful in its Business in 
good working order and condition (normal wear and tear, immaterial loss from casualty and 
condemnation excepted and except as may be disposed of in accordance with the terms of this 
Agreement and the other Loan Documents) and from time to time make all necessary repairs, 
renewals and replacements thereof except, in each case, for dispositions permitted under Section 
9. 7 of this Agreement; 

(d) maintain and preserve in full force and effect its organizational existence 
and good standing under the laws of its state or jurisdiction of incorporation, organization or 
formation, as applicable; 

(e) maintain and preserve in full force and effect all Permits and qualifications 
and remain in good standing except as would not reasonably be expected to result in a Material 
Adverse Effect; and 

(t) maintain, comply with and keep in full force and effect and renew its 
Intellectual Property the non-preservation, non-compliance or loss of which or failure to maintain 
reasonably could be expected to result in a Material Adverse Effect. 

(g) the Borrower shall, and shall cause its Subsidiaries to, operate its business 
in such a manner so that no Lender shall have any moral, ethical or religious objections regarding 
the products offered or the marketing materials used; in the event of any dispute regarding the 
appropriateness of such business or operations, such dispute shall be conclusively determined by 
Rabbi Shlomo Freidman or, in the event Rabbi Shlomo Friedman is not available, another 
competent Orthodox Rabbi acceptable to each of the Borrower and the applicable Lender. 

8.3 Compliance with Legal and Other Obligations 

Each Credit Party shall, and shall cause each of its Subsidiaries to: 

(a) comply with all laws, statutes, rules, regulations, ordinances and tariffs of 
all Governmental Authorities applicable to it or its Business, Properties or operations, except 
where the failure to comply would not reasonably be expected to result in a Material Adverse 
Effect; 

(b) pay (i) all federal and state taxes, assessments, fees, governmental charges, 
and all other material taxes, assessments, fees or governmental charges of any kind or nature, 
except obligations, liabilities and claims being contested in good faith by appropriate proceedings 
diligently prosecuted for which no Lien has been filed and against which adequate reserves are 
being maintained in accordance with GAAP and (ii) all claims for labor, supplies, rent and all 
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other obligations, lawful claims. or liabilities of any kind or natore, except obligations, liabilities 
and claims being contested in good faith by appropriate proceedings diligently prosecuted which 
stay the enforcement of any Lien and against which adequate reserves are being maintained in 
accordance with GAAP, except where the failure to pay would not reasonably be expected to 
result in a Material Adverse Effect; 

(c) subject to any subordination provisions in favor of the Lender Parties 
and/or other restrictions herein set forth, perform in accordance with its terms each contract, 
agreement or other arrangement to which it is a party or by which it or any of the Collateral is 
bound, except where the failure to so perform would not reasonably be expected to result in, 
either individually or in the aggregate, a Material Adverse Effect; 

(d) pay and perform, as the same shall become due and payable or be required 
to be performed, all of its obligations, liabilities and Indebtedness, but subject to any 
subordination provisions contained herein and/or in any instrument or agreement evidencing or 
pertaining to such Indebtedness, except to the extent contested in good faith and where the failure 
to so pay or perform would not reasonably be expected to result in a Material Adverse Effect; and 

(e) properly file all reports required to be filed with any Governmental 
Authority, except where the failure to file would not reasonably be expected to result in a Material 
Adverse Effect. 

8.4 Insurance 

(a) Each Credit Party shall keep all of its insurable Properties adequately insured 
against losses, damages and hazards as are customarily insured against by businesses engaging in 
similar activities or the Business or owning similar Properties and at least the minimum amount 
required by applicable law and any other agreement to which such Credit Party is a party or 
pursuant to which such Credit Party provides any services, including, without limitation, 
liability, property and business interruption insurance, as applicable; provided the amount of 
business interruption insorance shall be consistent with past practices; and maintain general 
liability insorance at all times against liability on account of damage to Persons and Property, in 
each case, having such limits, deductibles, exclusions and co-insurance and other provisions as 
are customary for a business engaged in activities similar to those of such Credit Party; all of the 
foregoing insorance policies and coverage levels to (i) be satisfactory to Agent in its Permitted 
Discretion, (ii) name Agent, for the benefit of the Lender Parties, as loss payee/mortgagee in 
respect of property damage and casualty insurance, additional insured in respect of liability 
insorance and assignee in respect of business interruption insorance (in each case as its interests 
may appear), and (iii) expressly provide that they cannot be altered, amended, modified, 
canceled or terminated without at least thirty (30) days' prior written notice to Agent from the 
insorer, and that they inore to the benefit of Agent, for the benefit of the Lender Parties, 
notwithstanding any action or omission or negligence of or by such Credit Party, or any insured 
thereunder. 

(b) Upon request of Agent, Borrower Representative shall furnish to Agent at 
reasonable intervals (but not more than once per calendar year) a certificate of a Responsible 
Officer of Borrower Representative (and, if requested by Agent, any insurance broker of 
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Borrowers) setting forth the nature and extent of all insurance maintained by Credit Parties and 
their Subsidiaries in accordance with this Section 8.4. Unless Borrower provides Agent with 
evidence of the insurance coverage required by this Agreement, Agent may purchase insurance 
at Credit Parties' expense to protect Agent's and Lenders' interests in the Credit Parties' 
Properties upon ten (10) days written notice to Borrower Representative. lbis insurance may, 
but need not, protect the Credit Parties' interests. The coverage that Agent purchases may not 
pay any claim that any Credit Party makes or any claim that is made against any Credit Party in 
connection with said Property. Credit Parties may later cancel any insurance purchased by 
Agent, but only after providing Agent with satisfactory evidence, in Agent's Permitted 
Discretion, to Agent, and written acknowledgment thereof, that Credit Parties have obtained 
insurance as required by this Agreement. If Agent purchases insurance, Credit Parties shall be 
responsible for the costs of that insurance, including interest Agent may impose in connection 
with the placement of insurance, until the effective date of the cancellation or expiration of the 
insurance. The costs of the insurance shall be added to the Obligations and payable within ten 
(1 0) days of demand. The costs incurred by Agent of the insurance may be more than the costs 
of insurance Credit Parties may be able to obtain on their own. 

(c) As promptly as practicable following the Closing and in any event within 120 
days of the date hereof, the Agent shall have been granted the collateral assignment of "key 
man" life insurance policies insuring the life of Seth Gerszberg in an aggregate amount of not 
less than $15 million ($5 million of which assignment may be subordinate to a priority pledge to 
Rosenthal) (the "Key Man Policies"). The Borrowers shall maintain the Key Man Policies (and 
the pledge of the same to the Agent) until payment in full of the Obligations. 

8.5 Inspection 

(a) Each Credit Party shall permit the representatives of Agent from time to 
time during normal business hours upon reasonable notice to (i) visit and inspect any of such 
Credit Party's offices or properties or any other place where Collateral is located to inspect the 
Collateral and/or to examine and/or audit all of such Credit Party's books of account, records, 
reports and other papers, (ii) make copies and extracts therefrom and (iii) discuss such Credit 
Party's Business, operations, prospects, properties, assets, liabilities, condition and/or Accounts 
with its officers and independent public accountants (and by this provision such officers and 
accountants are authorized to discuss the foregoing provided that a representative of the Borrower 
shall be permitted to be present during such discussions); provided, however, no notice shall be 
required to do any of the foregoing if any Event of Defanlt has occurred and is continuing. 
Representatives of Lenders may accompany the Agent's representatives on such visits and 
inspections at the sole expense of such Lenders. 

(b) The Credit Parties shall cause their senior management to hold meetings 
with Agent and Lenders in person, on at least a semi-annual basis to the extent requested, to 
discuss the Credit Parties' financial performance and projections. These meetings will include the 
Chief Executive Officer and the Chief Financial Officer. 
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8.6 [Reserved] 

8.7 Further Assurances; Post Closing Deliveries 

(a) Each Credit Party shall, and shall cause each of its Subsidiaries to, within 
five (5) Business Days (or such longer periods as the Agent may determine, in its Permitted 
Discretion, in the case of consents or approvals required from third parties) after written demand 
by Agent, take such further actions, obtain such consents and approvals and duly execute and 
deliver such further agreements, assignments, instructions or documents as may be requested in 
their Permitted Discretion in order to carry out the purposes, terms and conditions of the Loan 
Documents and the transactions contemplated thereby, whether before, at or after the performance 
and/or consummation of the transactions contemplated hereby or the occurrence of any Default or 
Event of Default. 

(b) Each Credit Party shall, and shall cause its Subsidiaries to, (i) execute, 
deliver and/or record any and all financing statements, continuation statements, stock powers, 
instruments and other documents, or cause the execution, delivery and/or recording of any and all 
of the foregoing, that are necessary or required under law or otherwise requested by Agent, in its 
Permitted Discretion, to create, perfect or preserve the pledge of the Collateral to Agent and the 
Lien on the Collateral in favor of Agent, for the benefit of the Lender Parties (and each Credit 
Party irrevocably grants Agent the right, at Agent's option, to file any or all of the foregoing), and 
(ii) defend the Collateral and the Lien in favor of Agent, for the benefit of the Lender Parties, 
against all claims and demands of all Persons (other than Permitted Liens). Without limiting the 
generality of the foregoing and except as otherwise approved in writing by Requisite Lenders, (i) 
each Credit Party shall, and shall cause its Wholly-Owned Subsidiaries to, guaranty the 
Obligations of Borrowers and grant to Agent, for the benefit of the Lender Parties, a Lien on ali of 
its Collateral to secure such guaranty, and (ii) each Borrower shall grant a first priority Lien on all 
of its Collateral and, without limiting the foregoing, pledge the stock and other equity interests 
and securities of each of its Subsidiaries, in each case to Agent, for the benefit of the Lender 
Parties, to secure the Obligations. In furtherance thereof, each Wholly-Owned Subsidiary of any 
Credit Party shall: (i) execute a Joinder Agreement and become a party to such of the Loan 
Documents, including this Agreement, and in such capacity as a Borrower or Guarantor as Agent 
shall elect in its Permitted Discretion; and (ii) deliver to Agent such other documents as Agent 
may require in its Permitted Discretion. 

(c) Within ten (1 0) Business Days of (i) the execution by any Credit Party, as 
lessee, of any lease pertaining to the chief executive office or principal place of business of a 
Credit Party or other location where material Collateral or the books and records of a Credit Party 
are maintained (each, a "Principal Lease Location''), such Credit Party shall deliver to Agent (A) 
an executed copy thereof and (B) using commercially reasonable efforts, a Landlord Waiver and 
Consent, and (ii) the execution by any Credit Party of any contract relating to the acquisition by 
such Credit Party of a fee interest in real property having a value greater than $100,000, an 

· executed copy of such contract and, concurrently with the closing of the purchase of such real 
property, (A) a mortgage in favor of Agent, for the benefit of the Lender Parties, on such real 
property, in form and substance acceptable to Agent in its Permitted ,Discretion, (B) a lender's 
policy of title insurance, in such form and amount and containing such endorsements as shall be 
satisfactory to Agent in its Permitted Discretion, (C) a survey of such real property, which survey 
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shall be of a recent enough date and in sufficient detail so as to permit the title company issuing 
such policy to eliminate any survey exceptions to such policy, (D) a Phase I environmental 
assessment of such real property by a third party acceptable to Agent, in its Permitted Discretion, 
and the results thereof shall be satisfactory to Agent, in its Permitted Discretion, and (E) such 
other documents and assurances with respect to such real property as Agent may require in its 
Permitted Discretion. 

8.8 Operating Accounts 

The Credit Parties shall maintain the Operating Accounts as accounts subject to the 
Account Control Agreements. 

8.9 Observation Rights 

The Agent shall have the right to appoint a single representative who shall: (a) receive 
written notice of all meetings {both regular and special) of the boards of managers (or similar 
body) of the Credit Parties and each of their respective Subsidiaries and each committee of any 
of such boards (such notice to be delivered or mailed at the same time as notice is given to the 
members of any of such boards and/or committees but in no event later than five Business Days 
prior to the date of such meeting); (b) be entitled to attend (or, in the case of telephone meetings, 
monitor) all such meetings; (c) receive all notices, information and reports which are furnished to 
the members of any of such boards and/or committees at the same time and in the same manner 
as the same is furnished to such members; and (d) receive as soon as available (but in any event 
prior to the next succeeding board meeting) copies of the minutes of all such meetings; provided, 
however, that the Credit Parties reserve the right to exclude the representative from executive 
sessions of the board for purposes of discussing the Obligations evidenced by this Agreement or 
the refinancing of such Obligations. If any action is proposed to be taken by any of such boards 
and/or committees by written consent in lieu of a meeting, the Credit Parties will, and will cause 
their Subsidiaries to, use reasonable efforts to give written notice thereof to such representative, 
which notice shall describe in reasonable detail the nature and substance of such proposed action 
and shall be delivered at the same time as notice is given to the members of any of such boards 
and/or committees. The Credit Parties will furnish such representative with a copy of each such 
written consent not later than five days after it has been signed by its last signatory. The 
representative shall not constitote a member of any of such boards and/or committees and shall 
not be entitled to vote on any matters presented at meetings of any of such boards and! or 
committees or to consent to any matter as to which the consent of any of such boards and/or 
committees shall have been requested. 

ARTICLE IX. 
FINANCIAL COVENANTS; NEGATIVE COVENANTS 

Each Credit Party, jointly and severally, C<;JVenants and agrees that, until the full 
performance and satisfaction, and payment in full in cash, of all Obligations (other than 
contingent indemnification Obligations to the extent no claim giving rise thereto has been 
asserted) and the termination of all Commitments and this Agreement: 
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9.1 Financial Covenants 

(a) SG&A Budgets. For each fiscal quarter, selling, general and administrative 
expenses, determined in accordance with GAAP on a consolidated basis, shall not exceed the 
greater of (i) 10% more than the quarterly budgeted amounts from the approved annual operating 
Budget for each calendar year; or (ii) the quarterly SG&A to revenue ratio limit of 50% in the 
first quarter, 45% in the second quarter, 40% in the third quarter, and 35% in the fourth quarter, 
measured as of the end of each fiscal quarter (with such measurement beginning with the first 
quarter ended March 2015). 

(b) Operating Cash Flow Coverage Ratio. The Borrowers shall maintain, on a 
consolidated basis, a minimum Operating Cash Flow Coverage Ratio of 1.1 to 1, at all times, 
measured as of the end of each fiscal quarter and calculated for the four consecutive fiscal 
quarters then most recently ended (with such LTM measurement beginning December 2015). 

(c) Leverage Ratio. The Borrowers shall maintain a maximum Leverage Ratio at all 
times of not more than the amount set forth below, measured as of the end of each fiscal quarter 
and calculated for the four consecutive fiscal quarters then most recently ended with such 
measurement beginning December 2015: 

2015 5.0 
2016 4.0 
2017 3.0 
2018 3.0 
2019 3.0 

(d) Profitability. The Borrowers shall attain net income before distributions for 
income taxes (but after payment of any Junior Note Interest Payments), on a consolidated basis, 
determined in accordance with GAAP, of not less than the amount set forth below: 

2014 $2,000,000 
2015 $4,000,000 
2016 $9,000,000 
2017 $15,000,000 
2018 $23,500,000 
2019 $35,500,000 

(e) Annual Capital Expenditure. Capital Expenditures of the Borrowers, 
detennined in accordance with GAAP on a consolidated basis, during each fiscal year shall not 
exceed the amounts set forth below, or 2.5% of revenue for such fiscal year, whichever is 
greater. 
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2014 
2015 
2016 
2017 
2018 

$500,000 
$2,500,000 
$750,000 
$750,000 
$750,000 
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2019 $750,000 

(f) Determination of Quarterly Breakdown of Covenants. The quarterly 
breakdown of the annual targets set forth in subsections (b), (c), (d) and (e) above shall be 
determined and approved in connection with the approval of the Budget for such year. 
Measurement of such financial covenants (and references to consolidated basis) shall be made on 
a combined basis of the Borrowers, with each Borrower's results measured on a consolidated 
basis with respect to such Borrower. 

9.2 Indebtedness. 

No Credit Party shall, and no Credit Party shall permit or cause any Borrower or its 
Subsidiaries to, create, incur, assume, suffer to exist, or otherwise become or remain directly or 
indirectly liable with respect to, any Indebtedness, except the following (collectively, "Permitted 
Indebtedness"): 

(a) Indebtedness of the Credit Parties evidenced by the Loan Documents; 

(b) any Indebtedness of Borrowers and their Subsidiaries existing on the 
Closing Date and set forth on Schedule 9.2 hereto, including extensions and replacements thereof 
provided that the principal amount of such Indebtedness as of the date of such extension or 
replacement is not increased and the maturity and weighted average life thereof are not 
shortened; 

(c) Indebtedness of Borrowers and its Subsidiaries constituting Capital Lease 
Obligations or secured by purchase money Liens permitted under Section 9.3(e)(i); provided the 
aggregate amount thereof outstanding thereunder at any time does not exceed $250,000; 

(d) unfunded pension liabilities and obligations with respect to ERISA Plans so 
long as the existence of such Indebtedness does not otherwise constitute an Event of Default; 

(e) unsecured Indebtedness incurred in connection with financing insurance 
premiums; 

(f) Indebtedness in respect of workers' compensation claims, self-insurance 
obligations, performance bonds, export or import indemnitees or similar instruments, customs 
bonds, surety appeal or similar bonds and completion guarantees provided by a Credit Party in 
the Ordinary Course of Business; 

(g) Indebtedness to Rosenthal pursuant to the agreements with Rosenthal in 
effect as of the date hereof (or replacement or refinancing agreements containing substantially 
similar advance ratios and availability determinations); 

(h) Indebtedness of a Target to a bank, institutional lender or factoring lender 
existing as of the closing of the Acquisition of such Target; 

(i) unsecured Indebtedness of any Credit Party in the Ordinary Course of 
Business in respect of netting services, overdraft protections and otherwise in connection with 
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deposit accounts, treasury functions, cash management services or in connection with automated 
clearing house transfers of funds; 

G) Inter-company Indebtedness arising from loans made among the Borrowers 
or by Borrowers to Credit Parties or Subsidiaries of Credit Parties in the ordinary course of 
business and generally consistent with past practices; provided, that, upon the request of Agent, 
such Indebtedness shall be evidenced by promissory notes having terms (including subordination 
terms) satisfactory to Agent, the sole originally executed counterparts of which shall be pledged 
and delivered to Agent, for the benefit of the Lender parties, as security for the Obligations; 

(k) other unsecured Indebtedness of Borrowers not to exceed $100,000 in the 
aggregate outstanding at any time; 

(1) payables to the bankruptcy estate ofMEE Apparel LLC and/or MEE Direct 
LLC in an aggregate amount not to exceed $1,000,000; and 

(m) with respect to Suchman, the Sucbman Note, and with respect to OE, the 
OENote. 

9.3 Liens 

No Credit Party shall, and no Credit Party shall permit or cause any of its Subsidiaries to, 
directly or indirectly, make, create, incur, assume or suffer to exist any Lien upon, in, against or 
with respect to any part of, or any pledge of, any of the Collateral or any of its other Property or 
Capital Stock, whether now owned or hereafter acquired, except the following (collectively, 
"Permitted Liens"): 

(a) Liens created by the Loan Documents or otherwise arising in favor of 
Agent, for the benefit of the Lender Parties; 

(b) Liens imposed by law for taxes, assessments or charges of any 
Governmental Authority (i) that are not yet due or (ii) which are being contested in good faith by 
appropriate proceedings and with respect to which adequate reserves or other appropriate 
provisions are being maintained by such Credit Party or Subsidiary in accordance with GAAP; 

(c) statutory Liens of landlords, carriers, warehousemen, mechanics and/or 
materialmen and other similar Liens imposed by law or that arise by operation of law in the 
Ordinary Course of Business that, in any such case, are only for amounts not yet due or which 
are being contested in good faith by appropriate proceedings (which have the effect of preventing 
the forfeiture or sale of the Property subject thereto) and with respect to which adequate reserves 
or other appropriate provisions are being maintained by such Person in accordance with GAAP; 

(d) Liens (other than any Lien imposed by ERISA) incurred or deposits or 
pledges of cash made in the Ordinary Course of Business (including, without limitation, with 
respect to surety bonds and appeal bonds) in connection with workers' compensation, 
unemployment insurance and other types of social security benefits or to secure the performance 
of tenders, bids, leases, trade contracts, statutory obligations and other similar obligations (other 
than for the repayment of Indebtedness); 
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(e) (i) purchase money Liens securing Indebtedness permitted under Section 
9.2(c); provided, that (x) any such Lien attaches to the subject Property concurrently with or 
within the time prescribed by Section 9-317 of the UCC, (y) such Lien attaches only to the 
subject Property and (z) the principal amount of such Indebtedness secured thereby does not 
exceed 100% of the cost of such Property; and (ii) Liens arising under Capital Lease Obligations 
permitted under Section 9.2(c) to the extent such Liens attach only to the Property that is the 
su~ ect of such Capital Lease Obligations; 

(:t) Any Lien in favor of Rosenthal; 

(g) any attachment or judgment Lien provided that the enforcement of such 
Liens is effectively stayed and such Liens secure claims not otherwise constituting an Event of 
Default; 

(h) easements, rights of way, restrictions, zoning ordinances, reservations, 
covenants and other similar charges, title exceptions or encumbrances relating to real Property of 
the Credit Parties incurred in the Ordinary Course of Business that, either individually or in the 
aggregate, are not substantial in amount, do not interfere in any material respect with the use of 
the Property affected or the ordinary conduct of the Business of the Credit Parties and do not 
result in material diminution in value of the Property subject thereto; 

(i) customary rights of set-off, revocation, refund or chargeback with respect 
solely to deposit accounts under deposit agreements or under the Uniform Commercial Code of 
banks or other financial institutions where any Credit Party maintains deposits (other than 
accounts which are required to be subject to an Account Control Agreement and deposits 
intended as cash collateral) in the Ordinary Course of Business; 

G) licenses, sublicenses, leases or subleases granted by any Credit Party to any 
third parties in the Ordinary Course of Business; 

(k) Liens arising from the precautionary UCC financing statements filed under 
any lease permitted by this Agreement; 

(I) 
Section 9 .2(j); 

Liens securing Indebtedness permitted under Section 9.2(h) or 

(m) Liens on deposits or pledges of cash made in the Ordinary Course of 
Business and consistent with past practices in connection with Indebtedness permitted under 
Section 9.2(i); and 

(n) Liens disclosed on Schedule 9.3 as of the Closing Date, and subject to the 
limitations of Section 9 .2, any extension, renewal or replacement (or successive extensions, 
renewals or replacements), in whole or in part, of any Lien referred to in the foregoing clauses; 
provided that any such extension, renewal or replacement Lien shall be limited to all or a part of 
the Property that secured the lien so extended, renewed or replaced (plus any improvements on 
such Property). 
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9.4 Consolidations, Mergers and Investments 

No Credit Party shall, and no Credit Party shall permit or cause any of its Subsidiaries to, 
directly or indirectly, (i) merge, liquidate, amalgamate or consolidate with or into, or convey, 
transfer, lease or otherwise dispose of (whether in one transaction or in a series of transactions) 
any of its Property to or in favor of, any Person, (ii} purchase, own, hold, invest in or otherwise 
acquire any obligations or stock or other securities of, or any other interest in, any Person 
(including the establishment or creation of any Subsidiary) or any joint venture, or otherwise 
consummate or commit to make any Acquisition (including by way of merger, consolidation or 
other combination) other than (x) a Qualified Transaction or (y) upon notice to the Agent, any 
arms-length, non-affiliated Acquisition with a purchase price of $500,000 or less (up to an 
aggregate, in any one calendar year, of $1,000,000 of such Acquisitions}, (iii) purchase, own, 
hold, invest in or otherwise acquire any "investment property" (as defined in the UCC), or (iv) 
make, permit to exist or commit to make any loans, advances or extensions of credit to or for the 
benefit of any Person, or assume, guarantee, indemnify, endorse, contingently agree to purchase 
or otherwise become liable for or upon or incur any obligation of, any Person (the items 
described in the foregoing clauses (ii), (iii) and (iv) sometimes are referred to as "Investments"}, 
except: 

(a) Investments created by the Loan Documents; 

(b) trade credit extended by Borrowers and their Subsidiaries in the Ordinary 
Course of Business; 

(c) Investments constituting inter-company Indebtedness to the extent 
permitted under Section 9.2G); 

(d) loans to employees and advances by Borrowers for business travel and 
similar temporary advances made in the Ordinary Course of Business to officers, directors and 
employees, not to exceed $100,000 in the aggregate at any time outstanding; 

(e) lease, utility and other similar deposits or any other deposit permitted 
hereunder in the Ordinary Course of Business; 

(f) prepayments and deposits to suppliers in the Ordinary Course of Business; 

(g) the endorsement of negotiable instruments for deposit or collection or 
similar transactions in the Ordinary Course of Business; 

(h) Investments in Cash Equivalents with respect to which Agent, for the 
benefit of the Lender Parties, has a perfected Lien, as security for the Obligations; and 

(i) Borrowers and their Subsidiaries may consummate transactions otherwise 
permitted under Sections 9.5, 9.7 and 9.8. 

{00104780.12} 52 

Case 1:18-cv-10936-JSR   Document 580   Filed 03/12/20   Page 69 of 179



9.5 Restricted Payments 

No Credit Party shall, and no Credit Party shall permit or cause any of its Subsidiaries to, 
(i) declare, pay or make any dividend or distribution of cash, securities or otber Property on any 
shares of its capital stock or other equity or ownership interests or securities, (ii) apply any of its 
Property to the acquisition, redemption or other retirement of any of its capital stock or other 
equity or ownership interests or securities or of any warrants, options or other rights to purchase 
or acquire, exchangeable or exercisable for, or convertible into, any of the foregoing, or (iii) pay 
any management, service, consulting, non-competition or similar fee (the items described in 
clauses (i), (ii) and (iii) above sometimes are referred to herein as "Restricted Payments"). 
Notwithstanding the foregoing: 

(a) any Subsidiary of a Borrower may declare and pay dividends and other 
distributions to such Borrower or to any other Borrower or domestic Wholly-Owned Subsidiary 
of Borrower that is a Credit Party; 

(b) Borrowers may declare and make dividend payments or other distributions 
payable solely in its Capital Stock constituting Permitted Securities to the extent such Capital 
Stock is pledged to the Agent, for the benefit of tbe Lender Parties, as collateral security for the 
Obligations in accordance with Section 6.7; 

(c) the Credit Parties may (i) pay reasonable compensation to officers and 
employees for actual services rendered to Borrowers and their Subsidiaries in the Ordinary 
Course of Business, (ii) pay directors' fees and reimbursement of actual out-of-pocket expenses 
of employees and managers not to exceed in the aggregate, with respect to all such items 
described in the this clause (ii) $100,000 in any fiscal year of Borrowers; and 

(d) provided that no Event of Default has occurred or is continuing: 

(i) Suchman and OE may make monthly interest payments in respect 
of the Junior Notes; provided, that the aggregate amount of such Junior Note Interest 
Payments paid during each month during the first one-year period following the Closing 
shall not exceed $50,000 and the aggregate amount of such Junior Note Interest Payments 
paid during each month during the second one-year period following tbe Closing shall 
not exceed $75,000; provided, further, that (i) the aggregate amount of such Junior Note 
Interest Payments paid during each month of such periods shall not exceed the amount of 
interest paid to the Lenders on the corresponding Interest Payment Date and (ii) the 
aggregate amount of such Junior Note Interest Payments paid during each month of each 
one-year period thereafter shall not exceed the lesser of $75,000 and the amount of 
interest paid to Lenders on the corresponding Interest Payment Date; provided, however. 
that if the aggregate amount of interest paid to Lenders during any one-year period (other 
than the first two one-year periods following the Closing) is at least $1,800,000, Suchman 
and OE may collectively make an additional distribution in respect of the Junior Note 
Interest Payments for such one-year period in an amount equal to the positive difference 
between $1,800,000 and the total monthly distributions on account of the Junior Note 
Interest Payments made during such one-year period (a "Catch-Up Pavment''); and 
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(ii) from and after the later of (i) the second anniversary of the Closing 
and (ii) the first date that the outstanding principal amount of the Loans is at least 
$15,000,000, Suchman and OE may collectively make monthly distributions on account 
of the Junior Note Interest Payments in an aggregate amount not to exceed $150,000. 

All payments to be made pursuant to the terms of this Section 9 .5( d) shall be made on a 
pro rata basis based on the principal amount of the applicable Junior Note. In no event 
shall any portion of the principal amount of the Junior Notes be paid unless all 
Obligations have been paid in full and satisfied and this Agreement is terminated. 

(e) Tax Distributions pursuant to the operating agreements of the Borrowers. 

9.6 Transactions with Affiliates 

(a) No Credit Party shall, and no Credit Party shall permit or cause any of its 
Subsidiaries to, enter into or consummate any transaction with any Affiliate or officer of any 
Credit Party or its Subsidiaries other than as expressly permitted by, and subject to the terms of, 
this Agreement: 

(i) Compensation, equity incentive programs and employment 
arrangements with employees in the Ordinary Course of Business, including payments 
pursuant to the Employment Agreements; and 

(ii) transactions between any Credit Party and its Subsidiaries in the 
Ordinary Course of Business. 

(iii) no Credit Party shall amend, modify, or waive the Employee 
Agreements. 

(b) No Credit Party shall, and no Credit Party shall permit or cause any of its 
Subsidiaries to, make or cause to be made any payment in respect of the Junior Notes except 
Junior Note Interest Payments permitted pursuant to Section 9.5(d). In no event shall (i) any 
payment in respect of the Junior Notes be made except in compliance with the terms of the 
Subordination Agreement or (ii) any provision of the Junior Notes be amended or modified 
without the consent of the Agent. 

9. 7 Transfer of Assets 

No Credit Party shall, and no Credit Party shall permit or cause any of its Subsidiaries to, 
directly or indirectly, sell, lease, transfer, convey, assign or otherwise dispose of (whether in a 
single transaction or a series of transactions) any Property or any interest therein, or agree to do 
any of the foregoing, except that: 

(a) Borrowers and their Subsidiaries may sell (i) obsolete, worn out, replaced 
or excess equipment that is no longer needed in the Ordinary Course of Business, or (ii) any 
other equipment so long as the fair market value of such equipment is less than $250,000 in any 
fiscal year; 
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(b) Borrowers and their Subsidiaries may sell Inventory and use cash and Cash 
Equivalents in the Ordinary Course of Business; 

(c) The Credit Parties and their Subsidiaries may transfer Property to another 
Credit Party or a Subsidiary of a Credit Party in the course of conducting, or in support of the 
conduct of, the Business by the Credit Parties and their Subsidiaries in a manner materially 
consistent with past practices. 

(d) Borrowers and their Subsidiaries may grant leases or licensing of real 
property or intellectual property (as lessor or licensor) in the Ordinary Course of Business; 

(e) Borrowers and their Subsidiaries may sell other Properties not specifically 
permitted otherwise in this Section 9. 7 (other than Accounts or Capital Stock of a Credit Party) 
to the extent (a) such sale is for fair market value and the aggregate fair market value of all assets 
so sold does not exceed $500,000 in any fiscal year, (b) no Default or Event of Default exists or 
otherwise would result therefrom, (c) the consideration therefor received by such Borrower or 
such Subsidiary is 100% cash consideration. 

(f) Borrowers and their subsidiaries may sell Capital Stock of a Target to the 
extent (a) such sale is for fair market value (as determined by the Agent in its Permitted 
Discretion, (b) no Default or Event of Default exists or would otherwise result therefrom, (c) the 
consideration therefore received by the Borrowers or such subsidiary is I 00% cash consideration, 
and (d) 100% of the proceeds of such sale are applied to repay the Loans hereunder. 

(g) transactions otherwise permitted under Sections 9.3, 9.4 and 9.5 to the 
extent permitted thereunder. 

9.8 Contingent Obligations 

No Credit Party shall, and no Credit Party shall permit or cause any of its Subsidiaries to, 
enter into, create, assume, suffer to exist or incur any Contingent Obligations or assume, 
guarantee, indemnify, endorse, contingently agree to purchase or otherwise become liable for or 
upon or incur any obligation of any Person, except: 

(a) Borrowers or any of their Subsidiaries may enter into guarantees of 
Indebtedness of any such Borrower or Subsidiary otherwise permitted under Section 7.2; 

(b) Borrowers and their Subsidiaries may endorse checks for collection in the 
Ordinary Course of Business; 

(c) Contingent Obligations of Borrowers and their Subsidiaries incurred in the 
Ordinary Course of Business with respect to surety and appeal bonds, performance bonds and 
other similar obligations as permitted under Section 7.3(d); 

(d) ordinary Contingent Obligations of Borrowers and their Subsidiaries 
arising under indemnity agreements to title insurers to cause such title insurers to issue to Agent 
title insurance policies; and 
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(e) other Contingent Obligations not permitted by clauses (a) through (d) 
above, not to exceed $100,000 in the aggregate at any time outstanding. 

9.9 Organizational Documents; Accounting Changes; Use of Proceeds; 
Insurance; Business 

No Credit Party shall, and no Credit Party shall permit or cause any of its Subsidiaries to: 

(a) amend, modify, restate or change any of its Organizational Documents in 
any material respect or in any respect adverse to Agent or Lenders, or make any material change 
to its equity capital structure or, without the prior written consent of Agent, reincorporate or 
reorganize itself under the laws of any jurisdiction other than the jurisdiction in which it is 
incorporated or organized as of the Closing Date; 

(b) make any significant change in accounting treatment or reporting practices, 
except as required by GAAP, or change its fiscal year; 

(c) use any proceeds of any Loans, directly or indirectly, for "purchasing" or 
"carrying" "margin stock" as defined in Regulations T, U or X of the Board of Governors of the 
Federal Reserve System, or to repay or refinance Indebtedness incurred to so "purchase" or 
"carry" "margin stock," or otherwise in violation of applicable law or this Agreement; 

(d) amend, modify, restate or change any insurance policy in any material 
respect (including, without limitation, any increase in the amount of any deductibles payable by 
the Credit Parties under any such insurance policy or any change in the scope of coverage, 
coverage amount, beneficiaries, loss payees and/or additional insured), except changes in the 
term of coverage in connection with renewals thereof in the Ordinary Course of Business 
provided that such insurance policies continue to comply with Section 8.4; or 

(e) engage, directly or indirectly, in any business other than the Business. 

9.10 Related Documents 

No Credit Party shall, and no Credit Party shall permit or cause any of its Subsidiaries to 
amend, supplement, waive or otherwise modify any Related Document, or take or fail to take any 
action under or fail to enforce or diligently pursue its remedies under any other Related 
Document in any manner materially adverse to any Lender Party or Credit Party as determined 
by Agent in its Permitted Discretion or agree or commit to do any of the foregoing. 

9.11 Joinder Parties; Ownership in Targets 

The Credit Parties shall cause any Subsidiary, seventy-five percent (75%) or more of the 
outstanding Capital Stock of which is owned, directly or indirectly by a Credit Party to promptly 
execute and deliver to the Agent a Joinder Agreement; provided, that, the provisions of this 
Section 9.11 shall not apply to the Subsidiaries set forth on Schedule 9.11 hereto. Except as 
provided in Section 9.7(f), the Borrowers shall cause their interests in the Capital Stock of any 
Target to exceed 50% of the fully-diluted Capital Stock for long as any Obligations are 
outstanding, which interest shall be pledged as collateral hereunder. 
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9.12 Negative Pledges 

Except as a result of the Loan Documents, no Credit Party shall, and no Credit Party shall 
permit or cause any of its Subsidiaries to, directly or indirectly, create or otherwise cause or 
suffer to exist or become effective any consensual restriction or encumbrance of any kind on the 
ability of any such Subsidiary to pay dividends or make any other distribution on any of such 
Subsidiary's equity securities or to pay fees or make other payments and distributions to 
Borrowers or any of their Subsidiaries, except in connection with any document or instrument 
governing Liens related to purchase money Indebtedness and Capital Leases which, in each case, 
otherwise constitute Permitted Liens. No Credit Party shall, and no Credit Party shall permit or 
cause any of its Subsidiaries to, directly or indirectly, enter into, assume or become subject to 
any contract or agreement that prohibits or otherwise restricts the existence of any Lien upon any 
of its Property in favor of Agent, for the benefit of the Lender Parties, whether now owned or 
hereafter acquired except in connection with any document or instrument governing Liens 
related to purchase money Indebtedness and Capital Leases which, in each case, otherwise 
constitute Permitted Liens. 

9.13 Certain Specific Agreements 

Neither any Credit Party nor any Subsidiary of any Credit Party (i) will be or become a 
Person whose Property or interests in Property are blocked or subject to blocking pursuant to 
Section 1 of Executive Order 13224 of September 23, 2001 Blocking Property and Prohibiting 
Transactions With Persons Who Commit, Threaten to Commit or Support Terrorism (66 Fed. 
Reg. 49079(2001), (ii) will engage in any in any dealings or transactions prohibited by Section 2 
of such executive order, or otherwise be associated with any such Person in any manner violative 
of Section 2 of such executive order, or (iii) otherwise will become a Person on the list of 
Specially Designated Nationals and Blocked Persons or subject to the limitations or prohibitions 
under any other OFAC regulation or executive order. 

ARTICLE X. 
EVENTS OF DEFAULT 

The occurrence of any one or more of the following shall constitute an "Event of 
Default": 

(a) any Credit Party shall fail to pay when due and payable (i) any principal or 
premium payment provided for or required under this Agreement and/or the Notes, or (ii) within 
three (3) Business Days after the same shall become due and payable, any interest, fees or other 
Obligations (other than principal or premium) provided for or required under this Agreement or 
the other Loan Documents, in any such case described in the foregoing clause (i) or (ii), whether 
on any payment date, at maturity, by reason of acceleration, by notice of intention to prepay, by 
required prepayment or otherwise); provided, that, the foregoing clause (ii) notwithstanding, if 
any Credit Party fails to make regularly scheduled payments of interest when due and payable 
more than twice in any year (without giving effect to any grace or cure period set forth in the 
foregoing clause (ii)), an Event of Default automatically shall be deemed to occur on the third 
such instance during such year; 
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(b) any representation, statement or warranty made or deemed made by any 
Credit Party in any Loan Document or in any other certificate, document or report, when taken as 
a whole delivered pursuant to any Loan Document to which it is a party shall not be true and 
correct in all material respects or shall have been false or misleading in any material respect on 
the date when made or deemed to have been made (except to the extent already qualified by 
materiality, in which case it shall have been true and correct in all respects and shall not have 
been false or misleading in any respect on the date when made or deemed to have been made); 

(c) any Credit Party shall be in violation, breach or default of, or shall fail to 
perform, observe or comply with, any covenant, obligation or agreement set forth in, or any 
event of default occurs under, any Loan Document and such violation, breach, default, event of 
default or failure shall not be cured within the applicable period, if any, set forth in the applicable 
Loan Document; provided that, with respect to the affirmative covenants set forth in Article VIII 
(other than Sections 8.1, 8.2, 8.3(b), 8.4(a), or S.S(a), for which no cure period shall apply), any 
such violation, breach, default, event of default or failure shall result in any Event of Default 
only if it remains uncured for ten (1 0) calendar days after the earlier of (i) Receipt by such Credit 
Party of written notice of such violation, breach, default, event of default or failure and (ii) the 
time at which any Responsible Officer knew or became aware, or should reasonably have known 
or been aware, of such violation, breach, default, event of default or failure; 

(d) (i) any of the Loan Documents ceases for any reason to be in full force and 
effect or (ii) any Lien created under any Loan Documents ceases to constitute a valid first 
priority perfected Lien (other than with respect to Property subject only to Priority Permitted 
Liens) on the Collateral in accordance with the terms thereof; 

(e) one or more judgments or decrees is or are entered against Gerszbergs, any 
Credit Party, any Subsidiary of any Credit Party or any of them in an amount in excess of 
$100,000 individually or $250,000 in the aggregate (excluding judgments and decrees to the 
extent covered by third party insurance of such Persons where such coverage has not been 
disputed by the insurer), which is/are not satisfied, stayed, vacated or discharged of record within 
thirty (30) calendar days of being entered; 

(f) (i) any default or breach occurs, which is not cured within any applicable 
grace or cure period, (x) in any payment with respect to any third party Indebtedness (other than 
the Obligations) of any Credit Party or any Subsidiary of any Credit Party in excess of $500,000, 
or (y) in the performance, observance or fulfilhnent of any provision contained in any agreement, 
contract, document or instrument to which any Credit Party or any Subsidiary of any Credit Party 
is a party or to which any of its Property is subject or bound under or pursuant to which any 
Indebtedness or other obligations in excess of $500,000 was issued, created, assumed, 
guaranteed or secured and such default or breach permits the holder of any such Indebtedness or 
obligations to accelerate the maturity thereof; or (ii) any Indebtedness or other obligations of any 
Credit Party in excess of $500,000 is declared to be due and payable or is required to be prepaid 
prior to the stated maturity thereof; 

(g) Any of the Gerszbergs, any Credit Party or any Subsidiary of any Credit 
Party shall (i) be unable to pay its debts generally as they become due, (ii) make a general 
assignment for the benefit of its creditors, (iii) commence a proceeding for the appointment of a 

(00104780.12} 58 

Case 1:18-cv-10936-JSR   Document 580   Filed 03/12/20   Page 75 of 179



receiver, trustee, liquidator or conservator of itself or of the whole or any substantial part of its 
Property or shall otherwise be dissolved or liquidated, or (iv) die or file a petition seeking 
reorganization or liquidation or similar relief under any Debtor Relief Law or any other 
applicable law or statute; 

(h) (i) a court of competent jurisdiction shall (A) enter an order, judgment or 
decree appointing a custodian, receiver, trustee, liquidator or conservator of either of the 
Gerszbergs, any Credit Party or any Subsidiary of any Credit Party or the whole or any 
substantial part of any such Person's Properties, which shall continue unstayed and in effect for a 
period of sixty (60) calendar days, (B) approve a petition filed against either of the Gerszbergs, 
any Credit Party or any Subsidiary of any Credit Party seeking reorganization, liquidation or 
similar relief under the any Debtor Relief Law or any other applicable law or statute, which is 
not dismissed within sixty (60) calendar days, or (C) under the provisions of any Debtor Relief 
Law or other applicable law or statute, assume custody or control of either of the Gerszbergs, any 
Credit Party or any Subsidiary of any Credit Party or of the whole or any substantial part of any 
such Person's Properties, which is not irrevocably relinquished within sixty (60) calendar days, 
or (ii) there is commenced against either of the Gerszbergs, any Credit Party or any Subsidiary or 
any Credit Party any proceeding or petition seeking reorganization, liquidation or similar relief 
under any Debtor Relief Law or any other applicable law or statute (A) which is not 
unconditionally dismissed within sixty ( 60) calendar days after the date of commencement or (B) 
in respect of which either of Gerszbergs, such Credit Party or any Subsidiary of any Credit Party 
takes any action to indicate its approval of or consent to any such proceeding or petition; 

(i) any Change of Control or any Material Adverse Effect occurs; 

G) uninsured damage to, or uninsured Joss, theft or destruction of, any portion 
of the Collateral occurs that exceeds $100,000 in the aggregate; 

(k) (i) Any Credit Party or either of the Gerszbergs is criminally indicted or 
convicted (A) of a felony or (B) under any law that which is reasonably likely to lead to 
forfeiture of any material portion of Collateral, or (ii) any director or senior officer of any Credit 
Party is convicted of a felony for fraud in connection with the Business; 

(I) the issuance of any process for levy, attachment or garnishment or 
execution upon or any judgment against either of the Gerszbergs or any Credit Party or any of its 
material Property or against any of the Collateral, in any case which is not satisfied, stayed, 
vacated, dismissed or discharged within thirty (30) calendar days of being issued or executed; 

(m) any Related Document shall for any reason be revoked or invalidated, or 
otherwise cease to be in full force and effect, or any party thereto shall contest in any manner the 
validity or enforceability thereof, deny that it has any further liability or obligation thereunder, or 
take any action in violation thereof or fail to take any action required by the terms thereof; 

(n) Either of the Gerszbergs or any Credit Party is enjoined, restrained or in 
any way prevented by the order of any court or other Governmental Authority from conducting a 
material portion of its business for a period of time which is reasonably likely to be, have or 
result in a Material Adverse Effect; or 
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( o) Either of the Gerszbergs shall have failed to comply with their obligations 
under Sections 3.1 and 3.3 of the Employment Agreements as determined by the Agent in its 
Permitted Discretion. 

then, upon the occurrence and during the continuation of any such Event of Default, and in any 
such event, notwithstanding any other provision of any Loan Document, Agent may (and at the 
request of Requisite Lenders, shall), by notice to Borrower Representative (i) terminate Lenders' 
Commitments and obligations hereunder, whereupon the same shall immediately terminate, and 
(ii) declare all or any of the Loans and/or any Notes, all interest thereon and all other Obligations 
to be due and payable inunediately (provided, that in the case of any Event of Default under 
Article VIII(g) or (hl, all of the foregoing automatically and without any act by Agent or any 
Lender shall be due and payable immediately and Lenders' Commitments and obligations 
hereunder shall inunediately terminate; in each case without presentment, demand, protest or 
notice of any kind, all of which hereby are expressly waived by the Credit Parties). 

ARTICLE XI. 
RIGHTS AND REMEDIES AFTER DEFAULT 

11.1 Rights and Remedies 

(a) In addition to the acceleration and other provisions set forth in Article X, 
upon the occurrence and during the continuation of an Event of Default, Agent shall have the 
right to (and at the request of Requisite Lenders, shall) exercise any and all rights and remedies 
provided for in any Loan Document, under the UCC or at law or in equity, including, without 
limitation, the right to (i) apply any Property of any Credit Party held by Agent, for the benefit of 
the Lender Parties, or any Lender to reduce the Obligations, (ii) foreclose the Liens created under 
the Loan Documents, (iii) realize upon, take possession of and/or sell or otherwise transfer any 
Collateral or securities pledged, with or without judicial process, (iv) exercise all rights and 
powers with respect to the Collateral as any Credit Party might exercise, (v) collect and send 
notices regarding the Collateral, with or without judicial process, (vi) by its own means or with 
judicial assistance, enter any premises at which Collateral and/or pledged securities are located, 
or render any of the foregoing unusable or dispose of the Collateral and/or pledged securities on 
such premises without any liability for rent, storage, utilities, or other sums, and no Credit Party 
shall resist or interfere with such action, (vii) at Credit Parties' expense, require that all or any 
part of the Collateral be assembled and made available to Agent at any place designated by 
Agent in its Permitted Discretion, (viii) reduce the Facility Cap, (ix) relinquish or abandon any 
Collateral or securities pledged or any Lien thereon, and (x) foreclose Borrower's equity or 
interest in any Real Property under any Mortgages. Notwithstanding any provision of any Loan 
Document, Agent, in its Permitted Discretion, shall have the right, at any time that any Credit 
Party fails to do so, and from time to time, without prior notice, to: (i) pay for the performance of 
any of the Obligations; (ii) discharge taxes, levies and/or Liens on any of the Collateral that are 
in violation of any Loan Document; and (iii) pay for the maintenance, repair and/or preservation 
of the Collateral. Such expenses and advances shall be added to the Obligations until reimbursed 
to Agent and shall be secured by the Collateral and payable on demand, and such payments by 
Agent shall not be construed as a waiver by Agent or Lenders of any Event of Default or any 
other rights or remedies of Agent and Lenders. 
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(b) The Credit Parties jointly and severally agree that notice received by any of 
them at least ten (10) calendar days before the time of any intended public sale, or the time after 
which any private sale or other disposition of Collateral is to be made, shall be deemed to be 
reasonable notice of such sale or other disposition. If permitted by applicable law, any 
perishable Collateral which threatens to speedily decline in value or which is sold on a 
recognized market may be sold immediately by Agent without prior notice to any Credit Party. 
At any sale or disposition of Collateral or securities pledged, Agent may (to the extent permitted 
by applicable law) purchase all or any part thereof free from any right of redemption by the 
Credit Parties, which right hereby is waived and released. The Credit Parties jointly and 
severally covenant and agree not to, and not to permit or cause any of their Subsidiaries to, 
interfere with or impose any obstacle to Agent's exercise of its rights and remedies with respect 
to the Collateral. In dealing with or disposing of the Collateral or any part thereof, Agent and 
Lenders shall not be required to give priority or preference to any item of Co11ateral or otherwise 
to marshal assets or to take possession or sell any Collateral with judicial process. 

(c) Each Credit Party hereby grants to Agent, for the benefit of the Lender 
Parties, after the occurrence and during the continuance of an Event of Default, an irrevocable, 
nonexclusive license (exercisable without payment of royalty or other compensation to such 
Credit Party) to use, assign, license or sublicense any Intellectual Property, now owned or 
hereafter acquired by such Credit Party, and wherever the same may be located, including in 
such license reasonable access as to all media in which any of the licensed items may be 
recorded or stored and to all computer programs and used for the compilation or printout thereof. 
All proceeds received by Agent or Lenders in connection with such license shall be used by 
Agent or Lenders to satisfy the Obligations. 

(d) In addition to the acceleration and other provisions set forth in Article X, 
upon the occurrence and during the continuation of an Event of Default, each Credit Party shall 
take any action that Agent, for the benefit of itself and the Lenders, may request in order to 
enable Agent to obtain and enjoy the fu)] rights and benefits granted to Agent hereunder. 

11.2 Application of Proceeds 

In addition to any other rights and remedies Agent and Lenders have under the Loan 
Documents, the UCC, at law or in equity, all payments received upon the exercise of remedies 
hereunder after the occurrence and during the continuation of any Event of Default, and all 
proceeds collected or received from collecting, holding, managing, renting, selling or otherwise 
disposing of all or any part of the Collateral or any proceeds thereof shall be applied in the 
following order of priority (notwithstanding any provision of this Agreement or any Loan 
Document to the contrary): 

(i) first, to the payment of all costs and expenses of protecting, 
collection, holding, managing, renting, selling or disposition, and of restructuring, 
preserving or conducting the Credit Parties' Businesses and of maintenance, repairs, 
replacements, alterations, additions and improvements of or to the Collateral, in each 
case, after the occurrence and during the continuation of any Event of Default, and to the 
payment of all sums which Agent or Lenders may be required or may elect to pay, if any, 
for taxes, assessments, insurance and other charges upon the Collateral or any part 
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thereof after the occurrence and during the continuation of any Event of Default, and all 
other payments that Agent or Lenders may be required or authorized to make under any 
provision of the Loan Documents (including, without limitation, in each such case, in
house documentation and diligence fees and legal expenses (subject to Section 14.7 
hereof), search, audit, recording, professional and filing fees and out-of-pocket expenses 
and reasonable attorneys' fees and all reasonable expenses, liabilities and advances made 
or incurred in connection therewith) and to the payment of all Special Agent Advances 
and accrued and unpaid interest and fees thereon; 

(ii) second, to payment when due of all accrued unpaid interest on the 
Obligations and fees owed to the Agent and Lenders; 

(iii) third, to payment of principal of the Loans; 

(iv) fourth, to payment of any other amounts constituting Obligations 
when due. 

\ 

In carrying out the foregoing, ( x) amounts received shall be applied in the numerical order 
provided until exhausted prior to the application to the next succeeding category; and (y) each of 
the applicable Lenders shall receive an amount equal to its pro rata share of amounts available to 
be applied pursuant to clauses (i), (ii), (iii) and (iv) above. 

11.3 Rights to Appoint Receiver 

Without limiting any other rights, options and remedies Agent and Lenders have under 
the Loan Documents, the UCC, at law or in equity, upon the occurrence and during the 
continuation of an Event of Default, Agent shall have the right to apply for and have a receiver 
appointed by a court of competent jurisdiction in any action taken by Agent to enforce its and 
Lenders' rights and remedies in order to manage, protect and preserve the Collateral, to sell or 
dispose of the Collateral and continue the operation of the Businesses of the Credit Parties and to 
collect all revenues and profits thereof and apply the same to the payment of all expenses and 
other charges of such receivership including the compensation of the receiver and to the 
payments as aforesaid until a sale or other disposition of such Collateral shall be finally made 
and consummated. To the extent not prohibited by applicable Jaw, each Credit Party hereby 
irrevocably consents to, and waives any right to object to or otherwise contest, the appointment 
of, a receiver as provided above. 

11.4 Attorney in Fact 

Each Credit Party hereby irrevocably appoints Agent, for the benefit of the Lender 
Parties, as its attorney in fact to take any action Agent or Requisite Lenders deem necessary or 
desirable upon the occurrence and during the continuation of an Event of Default to protect and 
realize upon the Liens in the Collateral, including the execution and delivery of any and all 
documents or instruments related to the Collateral in such Credit Party's name, and said 
appointment shall create in Agent, for the benefit of the Lender Parties, a power coupled with an 
interest. 
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11.5 Rights and Remedies not Exclusive 

As among the Lender Parties on one hand and the Credit Parties on the other hand, Agent 
and Lenders shall have the right in their sole discretion to determine which rights, Liens and/or 
remedies Agent and/or Lenders may at any time pursue, relinquish, subordinate or modify, and 
such determination shall not in any way modify or affect any of Agent's or Lenders' rights, 
Liens or remedies under any Loan Document, applicable law or equity. The enumeration of any 
rights and remedies in any Loan Document is not intended to be exhaustive, and all rights and 
remedies of Agent and the Lenders described in any Loan Document are cumulative and are not 
alternative to or exclusive of any other rights or remedies which Agent and Lenders otherwise 
may have. The partial or complete exercise of any right or remedy shall not preclude any other 
further exercise of such or any other right or remedy. 

ARTICLE XII. 
WAIVERS AND JUDICIAL PROCEEDINGS 

12.1 Certain Waivers 

Except as expressly provided for herein, each Credit Party hereby waives set-off, 
counterclaim, demand, presentment, protest, all defenses with respect to any and all instruments 
and all notices and demands of any description, and the pleading of any statute of limitations as a 
defense to any demand under any Loan Document. Each Credit Party hereby waives any and all 
defenses (other than that no Event of Default exists) and counterclaims (other than compulsory) 
it may have or could interpose in any action or procedure brought by Agent or any Lender to 
obtain an order of court recognizing the assignment of, or Lien of Agent, for the benefit the 
Lender Parties, in and to, any Collateral. 

12.2 Delay; No Waiver of Defaults 

No course of action or dealing, renewal, release or extension of any provision of any 
Loan Document, or single or partial exercise of any such provision, or delay, failure or omission 
on Agent's or any Lender's part in enforcing any such provision shall affect the liability of any 
Credit Party or operate as a waiver of such provision or affect the liability of any Credit Party or 
preclude any other or further exercise of such provision. No waiver by any party to any Loan 
Document of any one or more defaults by any other party in the performance of any of the 
provisions of any Loan Document shall operate or be construed as a waiver of any future default, 
whether of a like or different nature, and each such waiver shall be limited solely to the express 
terms and provisions of such waiver. Notwithstanding any other provision of any Loan 
Document, by completing the Closing under this Agreement and/or by making Advances and/or 
the Acquisition Advances, neither Agent nor any Lender waives any breach of any representation 
or warranty of any Credit Party under any Loan Document, and all of Agent's and Lenders' 
claims and rights resulting from any such breach or misrepresentation hereby specifically are 
reserved. 

12.3 Jury Waiver 
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EACH PARTY TO TillS AGREEMENT HEREBY EXPRESSLY W AlVES ANY 
RIGHT TO TRIAL BY JURY OF ANY CLAIM OR CAUSE OF ACTION ARISING UNDER 
THE LOAN DOCUMENTS OR IN ANY WAY CONNECTED WITH OR INCIDENTAL TO 
THE DEALINGS OF THE PARTIES WITH RESPECT TO THE LOAN DOCUMENTS OR 
THE TRANSACTIONS CONTEMPLATED THEREBY, WHETHER NOW EXISTING OR 
HEREAFTER ARISING, AND WHETHER SOUNDING IN CONTRACT, TORT OR 
OTHERWISE. EACH PARTY HEREBY AGREES AND CONSENTS THAT ANY SUCH 
CLAIM OR CAUSE OF ACTION SHALL BE DECIDED BY COURT TRIAL WITHOUT A 
JURY, AND THAT ANY PARTY TO TIDS AGREEMENT MAY FILE AN ORIGINAL 
COUNTERPART OR A COPY OF TillS SECTION WITH ANY COURT AS WRITTEN 
EVIDENCE OF THE CONSENTS OF THE PARTIES TO THE WAIVER OF THEIR 
RESPECTIVE RIGHTS TO TRIAL BY JURY. 

12.4 Amendment and Waivers 

(a) Except as otherwise provided herein, no amendment, modification, 
termination or waiver of any provision of this Agreement or any other Loan Document, or 
consent to any departure by the Credit Parties or any of them therefrom, shall be effective unless 
the same shall be in writing and signed by Requisite Lenders (or Agent at the direction of the 
Requisite Lenders) and Borrower Representative (or such Credit Party); provided, that no 
amendment, modification, terruination or waiver shall, unless in writing and signed by Borrower 
(or such Credit Party), Agent and each Lender directly affected thereby, do any of the following: 
(i) change the Commitment of any individual Lender (which actions shall be deemed to directly 
affect all Lenders); (ii) reduce the principal of, rate (or cash rate) of interest on or fees payable 
with respect to any Loan or other Obligation (provided that the Requisite Lenders may suspend or 
reduce the Default Rate once it is imposed); (iii) extend the scheduled due date, or reduce the 
amount due on any scheduled due date, of any installment of principal, interest or fees payable 
under any Loan Document, or waive, forgive, extend, defer or postpone the payment thereof; (iv) 
change the definition of Requisite Lenders, or the percentage of the Commitments, of the 
aggregate unpaid principal amount of the Loans, or of Lenders which shall be required for 
Lenders, Agent or any of them to take any action hereunder (which action shall be deemed to 
directly affect all Lenders) or alter, as between or among the Lenders, the amount payable to each 
hereunder; (v) except as otherwise permitted herein or in the other Loan Documents, release any 
Guaranty or release all or substantially all of the Collateral (which action shall be deemed to 
directly affect all Lenders) (provided, that consent to such release shall not be required if such 
release is made after the occurrence and during the continuation of an Event of Default in 
connection with the sale or disposition of the Collateral by Agent otherwise permitted hereunder); 
(vi) amend, modify or waive this Section 12.4 or the definitions of the terms used in this 
Section 12.4 insofar as the definitions affect the substance of this Section 12.4 (which action shall 
be deemed to directly affect all Lenders); and/or (vii) consent to the assignment or other transfer 
by any Credit Party (other than Agent or any Lender) of any of their rights and obligations under 
any Loan Document; and provided, further, that no amendment, modification, termination or 
waiver affecting the rights or duties of Agent under any Loan Document shall be effective unless 
in writing and signed by Agent, in addition to Lenders required hereinabove to take such action. 
Any amendment, modification, termination, waiver or consent effected in accordance with this 
Section 12.4 shall be binding upon Agent, each Lender and the Credit Parties. 
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(b) In the event Agent requests the consent or approval of a Lender and does 
not receive a written denial thereof within five (5) Business Days after such Lender's receipt of 
such request, then such Lender will be deemed to have given such consent or approval so long as 
such request contained a notice stating that such failure to respond within five ( 5) Business Days 
would be deemed to be a consent by such Lender. 

(c) In the event (i) Agent requests the consent or approval of a Lender in a 
situation where such Lender's consent would be required and such consent or approval is not 
given or is denied, (ii) a Lender has defaulted on any of its commitments or obligations hereunder 
or is otherwise deemed to be a defaulting Lender under this Agreement or (iii) a Lender requests 
that Borrower compensate it for increased costs, expenses or taxes under Sections 13.1 hereof 
(collectively, a "Defaulting Lender''), then Agent may, at its option, without prejudice to any 
other rights or remedies Agent may have against such Defaulting Lender, require such Defaulting 
Lender to assign its interest in the Loans to Agent or its designee for a price equal to the then 
outstanding principal amount thereof due such Lender plus accrued and unpaid interest and fees 
due such Lender, in each case, to the effective date of assignment, which assignment shall be 
effective upon payment of the same to the Defaulting Member. Until such amount is paid to the 
Lender, such Lender shall be entitled to all rights and benefits under this Agreement and, unless 
and until paid, any consent or approval shall not be deemed given. In the event that Agent elects 
to require any Defaulting Lender to assign its interest to Agent pur.iuant to this Section, Agent 
will so notify such Defaulting Lender in writing within forty-five (45) days following the 
occurrence of any of the events set forth in (i) through (iii) above, and Agent shall provide the 
Defaulting Lender with payment as set forth in this Section 14.4(c) no later than five (5) calendar 
days following receipt of such notice. Borrower Representative may at any time recommend to 
Agent prospective lenders to replace any Lender that Agent has the right to replace. As a result of 
any condition described in this Section 14.4(c), Borrower Representative shall have the right upon 
not less than ten (10) Business Days prior written notice to Agent to replace such Lender with an 
Eligible Assignee, provided that any such replacement Lender shall be acceptable to Agent in its 
Permitted Discretion and provided that the other terms of this Section 14.4 (c) are otherwise 
complied with. 

12.5 Survival 

(a) All obligations, covenants, agreements, representations, warranties, waivers 
and indemnities made by each Credit Party in the Loan Documents shall survive the execution 
and delivery of the Loan Documents, the Closing, the making and funding of the Loans and any 
terrnioation of this Agreement until all Obligations (other than contingent indemnification 
Obligations to the extent no claim giving rise thereto has been asserted) are fully performed and 
indefeasibly paid in full in cash; provided, that, the obligations and provisions of Sections 2.1, 
2.3, 2.5, 4.3,4.4, 4.7, 4.9, 4.10 and 4.11, Article XI and Article XIII shall survive the termination 
of the Loan Documents and any payment, in full or in part, of the Obligations. 

(b) All Loans and other Obligations shall be due and payable in full in cash, if 
not earlier in accordance with this Agreement, on the Maturity Date. All of Agent's and Lenders' 
rights and remedies and the Liens in the Collateral shall continue in full force and effect until all 
Obligations have been fully performed and paid in full in cash (other than contingent 
indemnification Obligations to the extent no claim giving rise thereto has been asserted) and 
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Credit Parties, Agent and Lenders shall have executed and delivered a mutual release in form and 
substance satisfactory to Agent, in its Permitted Discretion. Accordingly, each Credit Party 
waives any right it may have under the UCC to demand the filing of termination statements with 
respect to the Collateral and Agent shall not be required to authorize the filing of such termination 
statements or to file them with any filing office unless and until all conditions to the termination 
of this Agreement and the payment and performance of the Obligations are satisfied in a manner 
acceptable to Agent, in its Permitted Discretion. 

ARTICLEXlll. 
AGENT PROVISIONS; SETTLEMENT 

13.1 Agent 

(a) Appointment. Each Lender hereby designates and appoints Atlantic as the 
administrative agent, payment agent and collateral agent under this Agreement and the other Loan 
Documents and each Lender hereby irrevocably authorizes Atlantic, as Agent for such Lender, to 
take such action or to refrain from taking such action on its behalf under the provisions of this 
Agreement and the other Loan Documents and to exercise such powers and perform such duties 
as are delegated to Agent by the terms of this Agreement and the other Loan Documents, together 
with such other powers as are reasonably incidental thereto. Agent agrees to act as such on the 
conditions contained in this Article XI. The provisions of this Article XI are solely for the benefit 
of Agent and Lenders, and the Credit Parties shall have no rights as third-party beneficiaries of 
any of the provisions of this Article XI other than Section 13.l(g)(ii) and (h)(iii). Agent may 
perform any of its duties hereunder, or under the Loan Documents, by or through its Affiliates 
and/or its or their agents, employees or sub-agents. 

(b) Nature of Duties. In performing its functions and duties under this 
Agreement, Agent is acting solely on behalf of Lenders, and its duties are administrative in 
nature, and does not assume and shall not be deemed to have assumed, any obligation toward or 
relationship of agency or trust with or for Lenders, other than as expressly set forth herein and in 
the other Loan Documents, or the Credit Parties. Agent shall have no duties, obligations or 
responsibilities except those expressly set forth in this Agreement or in the other Loan 
Documents. Agent shall not have by reason of this Agreement or any other Loan Document a 
fiduciary relationship in respect of any Lender. Each Lender shall make its own independent 
investigation of the financial condition and affairs of the Credit Parties in connection with the 
extension of credit hereunder and shall make its own appraisal of the creditworthiness of the 
Credit Parties. Except for information, notices, reports and other documents from the Credit 
Parties expressly required to be furnished to Lenders by Agent hereunder or given to Agent for 
the account of or with copies for Lenders, Agent shall have no duty or responsibility, either 
initially or on a continuing basis, to provide any Lender with any notices, documents or reports or 
any credit or other information with respect to any Credit Party or any matter relating thereto, 
whether coming into its possession before the Closing Date or at any time or times thereafter. 
Agent shall promptly notify each Lender in writing any time that the applicable percentage of 
Lenders have instructed Agent to act or refrain from acting pursuant hereto. 

(c) Rights, Exculpation, Etc. Neither Agent, its Affiliates, nor any of its or 
their officers, directors, managers, members, equity owners, employees, attorneys or agents shall 
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be liable to any Lender for any action lawfully taken or omitted by them hereunder or under any 
of the other Loan Documents, or in connection herewith or therewith; provided that the foregoing 
shall not prevent Agent from being liable to the extent of its own gross negligence or willful 
misconduct as determined by a court of competent jurisdiction on a final and nonappealable basis. 
Notwithstanding the foregoing, Agent shall be obligated on the terms set forth herein for 
performance of its express duties and obligations hereunder. Agent shall not be liable for any 
apportionment or distribution of payments made by it in good faith, and if any such 
apportionment or distribution is subsequently determined to have been made in error, the sole 
recourse of any Lender to whom payment was due but not made shall be to recover from the other 
Lenders any payment in excess of the amount to which they are determined to be entitled (and 
such other Lenders hereby agree promptly to return to such Lender any such erroneous payments 
received by them). In performing its functions and duties hereunder, Agent shall exercise the 
same care which it would in dealing with loans for its own account. Agent shall not be 
responsible to any Lender for any recitals, statements, representations or warranties made by the 
Credit Parties herein or for the execution, effectiveness, genuineness, validity, enforceability, 
collectabilitY or sufficiency of this Agreement or any of the other Loan Documents or the 
transactions contemplated hereby or thereby, or for the condition (financial or otherwise) of the 
Credit Parties. Agent shall not be required to make any inquiry concerning either the 
performance or observance of any of the terms, provisions, or conditions of this Agreement or any 
of the Loan Documents or the financial condition of the Credit Parties, or the existence or 
possible existence of any Default or Event of Default Agent may at any time request instructions 
from Lenders with respect to any actions or approvals which by the terms of this Agreement or of 
any of the other Loan Documents Agent is permitted or required to take or to grant, and Agent 
shall be absolutely entitled to refrain from taking any action or to withhold any approval and shall 
not be under any liability whatsoever to any Person for refraining from taking any action or 
withholding any approval under any of the Loan Documents until it shall have received such 
instructions from the applicable percentage of Lenders. Without limiting the foregoing, no 
Lender shall have any right of action whatsoever against Agent as a result of Agent acting or 
refraining from acting under this Agreement or any of the other Loan Documents in accordance 
with the instructions of the applicable percentage of Lenders and, notwithstanding the instructions 
of Lenders, Agent shall have no obligation to take any action or refrain from taking any action if 
it, in good faith, believes that such action or non-action may expose Agent or any of its Affiliates 
or its or their officers, directors, managers, members, eqnity owners, employees, consultants, 
representatives, attorneys or agents to any personal liability unless Agent receives an 
indemnification satisfactory to it from Lenders with respect to such action. 

(d) Reliance. Agent shall be entitled to rely upon any written notices, 
statements, certificates, orders or other documents or any telephone message or other 
communication (including any writing, telex, telecopy, telegram or e-mail (other than with respect 
to the Credit Parties where Section 14.5 shall govern)) believed by it in good faith to be genuine 
and correct and to have been signed, sent or made by the proper Person, and with respect to all 
matters pertaining to this Agreement or any of the other Loan Documents and its duties hereunder 
or thereunder, upon advice of legal counsel, independent accountants and other experts selected 
by Agent in its sole discretion. 

(e) Indemnification. Each Lender, severally and not (i) jointly or (ii) jointly 
and severally, agrees to reimburse and indemnify and hold harmless Agent and its Affiliates and 
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its and their officers, directors, managers, members, equity owners, employees, attorneys and 
agents (to the extent not reimbursed by the Credit Parties) and to pay such amounts upon demand 
by Agent, ratably according to their respective Pro Rata Share in effect on the date on which 
indemnification is sought under this subsection of the total outstanding Commitments (or, if 
indemnification is sought after the date upon which the Commitments shall have terminated, 
ratably in accordance with their Pro Rata Share of the total outstanding Obligations on such date), 
from and against any and all liabilities, obligations, losses, damages, penalties, actions, 
judgments, suits, costs, expenses, advances, or disbursements of any kind or nature whatsoever 
which may be imposed on, incurred by, or asserted against Agent or any of its officers, directors, 
managers, members, equity owners, employees, attorneys or agents in any way relating to or 
arising out of this Agreement or any of the other Loan Documents or any action taken or omitted 
by Agent under this Agreement or any of the other Loan Documents; provided, however, that no 
Lender shall be liable for the payment of any portion of such liabilities, obligations, losses, 
damages, penalties, actions, judgments, suits, costs, expenses, advances or disbursements 
including attorneys' fees and expenses to the extent resulting from Agent's gross negligence or 
willful misconduct as determined by a court of competent jurisdiction on a final and 
nonappealable basis. The obligations of Lenders under this Article XI shall survive the payment 
in full of the Obligations and the termination of this Agreement. 

(f) The Agent Individually. With respect to the Loans made by it and the 
Notes issued to it, the Agent shall have, and may exercise, the same rights and powers hereunder 
and under the other Loan Documents, and is subject to the same obligations and liabilities, as and 
to the extent set forth herein and the other Loan Documents as any other Lender. The terms 
"Lenders" or "Requisite Lenders" or any similar terms shall, unless the context clearly otherwise 
indicates, include the Agent in its individual capacity as a Lender or one of the Requisite Lenders 
for so long as the Agent is a Lender hereunder. The Agent may lend money to, and generally 
engage in any kind of banking, trust or other business with, any Credit Party or any Subsidiary or 
Affiliate of any Credit Party as if it were not acting as Agent pursuant hereto. If, and for so long 
as, the Agent is the only Lender hereunder, any action taken by the Agent hereunder shall be 
deemed to be taken in its capacity as a Lender and Agent. 

(g) Successor Agent. 

(i) Resignation. Agent may resign from the performance of all or 
part of its functions and duties hereunder at any time by giving at least thirty (30) 
calendar days' prior written notice to Borrower Representative and Lenders. Such 
resignation shall take effect upon the appointment of a successor Agent pursuant to 
clause (ii) below or as otherwise provided below. Absent a voluntary resignation, the 
Agent may not be removed or terminated as the Agent. 

(ii) Appointment of Successor. Upon any such notice of resignation 
pursuant to clause (g)(i) of this Section 13.1, Requisite Lenders shall appoint a successor 
Agent with the consent of Borrower Representative, which consent shall not be 
unreasonably withheld, delayed or conditioned (or required if any Default or Event of 
Default exists). If a successor Agent shall not have been so appointed within said thirty 
(30) calendar day period referenced in clause (g)(i) above, the retiring Agent, upon notice 
to Borrower Representative, may, on behalf of Lenders, appoint a successor Agent with 
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the consent of Borrower Representative, which consent shall not be unreasonably 
withheld, delayed or conditioned (or required if any Default or Event of Default exists), 
who shall serve as Agent until such time as Requisite Lenders appoint a successor Agent 
as provided above. If no successor Agent has been appointed pursuant to the foregoing 
within said thirty (30) calendar day period, the resignation shall become effective and 
Requisite Lenders thereafter shall perform all the duties of Agent hereunder, until such 
time, if any, as Requisite Lenders appoint a successor Agent as provided above. 

(iii) Successor Agent. Upon the appointment of a successor Agent, 
such successor Agent shall thereupon succeed to and become vested with all the rights, 
powers, privileges and duties of the retiring Agent and, upon the earlier of such 
acceptance or the effective date of the retiring Agent's resignation, the retiring Agent 
shall be discharged from its duties and obligations under the Loan Documents, provided 
that any indemnity rights or other rights in favor of such retiring Agent shall continue 
after and survive such resignation and succession. After any retiring Agent's resignation 
as Agent under the Loan Documents, the provisions of this Article XI shall inure to its 
benefit as to any actions taken or omitted to be taken by it while it was Agent under the 
Loan Documents. 

(h) Administrative and Collateral Matters. 

(i) Collateral. Each Lender agrees that any action taken by Agent or 
the Requisite Lenders (or, where required by the express terms of this Agreement, a 
greater number of Lenders) in accordance with the provisions of this Agreement or of the 
other Loan Documents relating to the Collateral, and the exercise by Agent or the 
Requisite Lenders (or, where so required, such greater number of Lenders) of the powers 
set forth herein or therein, together with such other powers as are reasonably incidental 
thereto, shall be authorized and binding upon all of Lenders and Agent. Without limiting 
the generality of the foregoing, the Agent shall have the sole and exclusive right and 
authority to (i) act as the disbursing and collecting agent for Lenders with respect to all 
payments and collections arising in connection herewith and with the Loan Documents, 
including, without limitation, in connection with the Collateral; (ii) execute and deliver 
each Loan Document and accept delivery of each such agreement delivered by the Credit 
Parties or any of their Subsidiaries; (iii) act as collateral agent for Lenders for purposes of 
the perfection of all security interests and Liens created by such agreements and all other 
purposes stated therein; (iv) manage, supervise and otherwise deal with the Collateral; (v) 
take such action as is necessary or desirable to maintain the perfection and priority of the 
security interests and Liens created or purported to be created by the Loan Documents 
relating to the Collateral; and (vi) except as may be otherwise specifically restricted by 
the terms hereof or of any other Loan Document, exercise all right and remedies given to 
Agent and Lenders with respect to any Credit Party and/or the Collateral under the Loan 
Documents, applicable Jaw or otherwise. In furtherance of and without limiting in any 
manner the scope of the foregoing, without the prior written consent of Agent, no Lender 
shall exercise any right or remedy against any Credit Party and/or any of the Collateral 
(including, without limitation, any set-off) under the Loan Documents, applicable law or 
otherwise. 
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(ii) Release of Collateral. Lenders hereby irrevocably authorize 
Agent, at its option and in its sole discretion, to release any Lien granted to or held by 
Agent, for the benefit of the Lender Parties, upon any Property covered by the Loan 
Documents (A) upon termination of this Agreement and payment and satisfaction in full 
of all Obligations (other than contingent indemnification Obligations to the extent no 
claim giving rise thereto has been asserted); (B) constituting Property being sold or 
disposed of if Borrower certifies to Agent that the sale or disposition is made in 
compliance with the provisions of the Loan Documents (and Agent may rely conclusively 
on any such certificate, without further inquiry); or (C) constituting Property leased to 
any Credit Party under a lease which has expired or been terminated in a transaction 
permitted under this Agreement or is about to expire and which has not been, and is not 
intended by such Credit Party to be, renewed or extended. 

(iii) Confirmation of Authority; Execution of Releases. Without in 
any manner limiting Agent's authority to act without any specific or further authorization 
or consent by Lenders (as set forth in Section 13.1(h)(i) and (ii)), each Lender agrees to 
confirm in writing, upon request by Borrower Representative, the authority to release any 
property covered by this Agreement or the Loan Documents conferred upon Agent under 
Section 13.l(h)(ii). So long as no Event of Default exists, upon receipt by Agent of 
confirmation from the requisite percentage of Lenders of its authority to release any 
particular item or types of Property covered by this Agreement or the other Loan 
Documents, and upon at least five (5) Business Days' prior written request by Borrower, 
Agent may (and hereby is irrevocably authorized by Lenders to) execute such documents 
as may be necessary to evidence the release of the Liens granted to Agent, for the benefit 
of the Lender Parties, herein or pursuant hereto upon such Collateral; provided, however, 
that (A) Agent shall not be required to execute any such document on terms which, in 
Agent's opinion, could expose Agent to liability or create any obligation or entail any 
consequence other than the release of such Liens without recourse or warranty (other than 
that such Collateral is free and clear, on the date of such delivery, of any and all Liens 
arising from Agent's own acts), and (B) such release shall not in any manner discharge, 
affect or impair the Obligations or any Liens upon (or obligations of the Credit Parties or 
any Subsidiary of any Credit Party in respect of) all interests retained by the Credit 
Parties or any Subsidiary of any Credit Party in any Property covered by this Agreement 
or the Loan Documents, including, without limitation, the proceeds of any sale, all of 
which shall continue to constitute part of the Property covered by this Agreement or the 
Loan Documents. 

(iv) Absence of Duty. Agent shall have no obligation whatsoever to 
any Lender or any other Person to assure that the Property covered by this Agreement or 
the other Loan Documents exists or is owned by any Credit Party or is cared for, 
protected or insured or has or has not been encumbered or that the Liens granted to 
Agent, on behalf of the Lender Parties, herein or pursuant hereto have or have not been 
properly or sufficiently or lawfully created, perfected, protected, enforced or maintained 
or are entitled to any particular priority, or to exercise at all or in any particular manner or 
under any duty of care, disclosure, or fidelity, or to continue exercising, any of the rights, 
authorities and powers granted or available to Agent in this Section 13.l(h) or in any of 
the Loan Documents; it being understood and agreed that in respect of the Property 
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covered by this Agreement or the other Loan Documents, or any act, omission or event 
related thereto, Agent may act in any manner it may deem appropriate, in its discretion, 
given Agent's own interest in Property covered by this Agreement or the Loan 
Documents as one of Lenders and Agent shall have no duty or liability whatsoever to any 
of the other Lenders; provided, that Agent shall exercise the same care which it would in 
dealing with loans for its own account. 

(i) Agency for Perfection. Each Lender hereby appoints Agent as agent for 
the purpose of perfecting Lenders' security interest in Collateral which, in accordance with 
Article 9 of the UCC in any applicable jurisdiction, can be perfected only by possession. Should 
any Lender (other than Agent) obtain possession of any such Collateral, such Lender shall hold 
such Collateral for purposes of perfecting a security interest therein for the benefit of the Lender 
Parties, notify Agent thereof and, promptly upon Agent's request therefor, deliver such Collateral 
to Agent or otherwise act in respect thereof in accordance with Agent's instructions. 

G) Exercise of Remedies. Except as set forth in Section 13.3, 
notwithstanding any provision of any Loan Document to the contrary, each Lender agrees that it 
will not have any right individually to enforce or seek to enforce this Agreement or any other 
Loan Document or to realize upon any Collateral security for the Loans or other Obligations; it 
being understood and agreed that such rights and remedies may be exercised only by Agent in 
accordance with the terms of the Loan Documents. 

13.2 Co-Agents 

Agent may at any time and from time to time determine that a Lender may, in addition, 
be a "Co-Agent", "Syndication Agent", "Documentation Agent'' or similar or other designation 
hereunder and enter into an agreement with such Lender to have it so identified for purposes of 
this Agreement. Any such designation shall be effective upon written notice by Agent to 
Borrowers of any such designation. Any Lender that is so designated as a Co-Agent, 
Syndication Agent, Documentation Agent or such similar or other designation by Agent shall 
have no right, power, obligation, liability, responsibility or duty under this Agreement or any of 
the other Loan Documents other than those applicable to all Lenders as such. Without limiting 
the foregoing, the Lenders so identified shall not have or be deemed to have any fiduciary 
relationship with any Lender and no Lender shall be deemed to have relied, nor shall any Lender 
rely, on a Lender so identified as a Co-Agent, Syndication Agent, Documentation Agent or such 
similar designation in deciding to enter into this Agreement or in taking or not taking action 
hereunder. 

13.3 Set-off and Sharing of Payments 

In addition to any rights and remedies now or hereafter granted under applicable law and 
not by way of limitation of any such rights, upon the occurrence and during the continuation of 
any Event of Default, each Lender is hereby authorized by the Credit Parties at any time or from 
time to time, to the fullest extent permitted by law, with the prior written consent of Agent and 
after notice to any Borrower to set off and to appropriate and to apply any and all (a) balances 
(general or special, time or demand, provisional or final) held by such Lender at any of its offices 
for the account of any Credit Party (regardless of whether such balances are then due to any 
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Credit Party), but excluding trust, payroll and employee benefit accounts and (b) other Property 
at any time held or owing by such Lender to or for the credit or for the account of any Credit 
Party, against and on account of any of the Obligations which are not paid when due; provided, 
that no Lender or any such holder shall exercise any such right without the prior written notice of 
Agent. Any Lender that has exercised its right to set -off or otherwise has received any payment 
on account of the Obligations shall, to the extent the amount of any such set off or payment 
exceeds its Pro Rata Share of payments obtained by all of the Lenders on account of such 
Obligations, purchase for cash (and the other Lenders or holders of the Loans shall sell) 
participations in each such other Lender's or holder's Pro Rata Share of Obligations as would be 
necessary to cause such Lender to share such excess with each other Lenders or holders in 
accordance with their respective Pro Rata Shares; provided, however, that if all.or any portion of 
such excess payment or benefits is thereafter recovered from such purchasing Lender, such 
purchase shall be rescinded, and the purchase price and benefits returned, to the extent of such 
recovery. Each Credit Party agrees, to the fullest extent permitted by law and subject, in each 
instance, to the consent of Agent, that (a) any Lender or holder may exercise its right to set-off 
with respect to amounts in excess of its Pro Rata Share of the Obligations and, subject of the 
provisions of the prior sentence hereof, may sell participations in such excess to other Lenders 
and holders, and (b) any Lender so purchasing a participation in the Loans made or other 
Obligations held by other Lenders may exercise all rights of set-off, bankers' lien, counterclaim 
or similar rights with respect to such participation as fully as if such Lender were a direct holder 
of Loans and other Obligations in the amount of such participation. 

13.4 Disbursement of Funds under Working Capital Facility 

Agent may, on behalf of Lenders, disburse funds to Borrowers for Advances requested. 
Each Lender shall reimburse Agent on demand for its Pro Rata Share of all funds disbursed on 
its behalf by Agent, or if Agent so requests, each Lender shall remit to Agent its Pro Rata Share 
of any Advance before Agent disburses such Advance to Borrowers. If Agent so elects to 
require that funds be made available prior to disbursement to Borrowers, Agent shall advise each 
Lender by telephone, telex, telecopy or e-mail of the amount of such Lender's Pro Rata Share of 
such requested Advance no later than 2:00 p.m. on the funding date applicable thereto (which 
must be a Business Day) and each such Lender shall pay Agent such Lender's Pro Rata Share of 
such requested Loan, in same day funds, by wire transfer to Agent's account not later than 4:00 
p.m. (New York City time). If Agent shall have disbursed funds to Borrower on behalf of any 
Lender and such Lender fails to pay the amount of its Pro Rata Share forthwith upon Agent's 
demand, Agent shall promptly notifY Borrower Representative, and Borrowers shall immediately 
repay such amount to Agent. Any repayment by Borrowers required pursuant to this Section 
13.4 shall be without premium or penalty. Nothing in this Section 13.4 or elsewhere in this 
Agreement or the other Loan Documents shall be deemed to require Agent to advance funds on 
behalf of any Lender or to relieve any Lender from its obligation to fulfill its commitments 
hereunder or to prejudice any rights that Agent or Borrowers may have against any Lender as a 
result of any default by such Lender hereunder. 
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13.5 [Reserved] 

13.6 Dissemination oflnformation 

Upon request by a Lender, Agent will use reasonable efforts to distribute promptly to 
such Lender, unless previously provided by any Credit Party to such Lender, copies of all 
notices, schedules, reports, projections, financial statements, agreements and other material and 
information, including, without limitation, financial and reporting information received by Agent 
from the Credit Parties, as provided for in any Loan Document (in all cases excluding all internal 
information generated by Atlantic and/or its Affiliates and/or its or their respective agents or 
representatives). Agent shall not be liable to any of the Lenders for any failure to comply with its 
obligations under this Section 13.6, except to the extent that such failure is attributed to Agent's 
gross negligence or willful misconduct and results in demonstrable damages to such Lender as 
determined, in each case, by a court of competent jurisdiction on a final and non-appealable 
basis. Each Lender expressly agrees and acknowledges that (i) none of Agent, its Affiliates or its 
or their representatives makes any representation or warranty as to the accuracy of any materials 
or information or shall be liable for or with respect thereto, and (ii) any Person performing any 
audit or examination will inspect only specific information regarding the Credit Parties and will 
rely upon the Credit Parties' books and records, as well as on representations of the Credit 
Parties' personnel. Each Lender agrees ( x) to keep all materials and information confidential and 
strictly for its internal use, and not to distribute except to its Participants (so long as such 
Participants are bound by these provisions and such Lender shall be responsible for any breach 
hereof by any such Participant), or use any of the foregoing in any other manner, and (y) without 
limiting the generality of any other indemnification provision contained in the Loan Documents, 
(1) to hold Agent, its Affiliates and any such other Person delivering or preparing such material 
and/or infurrnation harmless from any action the indemnifying Lender may take or any 
conclusions the indemnifying Lender may reach from any such material or information in 
connection with any Loans that the indemnifying Lender has made or may make to the 
Borrowers, or the indemnifying Lender's participation in, or the indemnifying Lender's purchase 
of, Loans of the Borrowers, (2) to pay and protect, and indemnify, defend, and hold Agent, its 
Affiliates and such Person delivering or preparing such material and/or information harmless 
from and against, all claims incurred by such Person as the direct or indirect result any violation 
hereof. 

13.7 Special Agent Advances 

Agent may, at its option, from time to time, at any time on or after an Event of Default 
and for so long as the same is continuing or upon any other failure of a condition precedent to the 
Advances or Loans hereunder, make such disbursements and advances ("Special Agent 
Advances") which Agent, in its Permitted Discretion, (i) deems necessary or desirable either to 
preserve or protect the Collateral or any portion thereof or (ii) to enhance the likelihood or 
maximize the amount of repayment by Credit Parties of the Loans and other Obligations, or (iii) 
to pay any other amount chargeable to any Credit Party pursuant to the terms of this Agreement 
or any of the other Loan Documents, including without limitation, costs, fees and expenses; 
provided, however, that the aggregate principal amount of Special Agent Advances outstanding 
at any time shall not exceed twenty percent (20%) of the Facility Cap. Special Agent Advances 
shall be repayable on demand and together with, notwithstanding any provision of this 
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Agreement to the contrary, all interest thereon shall constitute Obligations secured by the 
Collateral. Special Agent Advances shall constitute Obligations hereunder and shall be payable 
prior to the payment of interest and principal of ali other Advances and Loans, notwithstanding 
any provision of this Agreement to the contrary. Interest on Special Agent Advances shall be 
payable at the interest rate then applicable to Advances and shall be payable on demand. Each 
Lender agrees that it shall make available to Agent, upon Agent's demand, in immediately 
available funds, the amount equal to such Lender's Pro Rata Share of each such Special Agent 
Advance. If such funds are not made available to Agent by such Lender, such Lender shall be 
deemed a defaulting Lender and shall not have any right to vote or consent as a Lender 
hereunder and Agent shall be entitled, in addition to all other rights available hereunder, to 
recover such funds, on demand from such Lender together with interest thereon for each day 
from the date such payment was due until the date such amount is paid to Agent at the Federal 
Funds Rate for each day during such period (as published by the Federal Reserve Bank of New 
York or at Agent's option based on the arithmetic mean determined by Agent of the rates for the 
last transaction in overnight Federal funds arranged prior to 9:00a.m. (New York City time) on 
that day by each of the three leading brokers of Federal funds transactions in New York City 
selected by Agent) and if such amounts are not paid within three (3) days of Agent's demand, at 
the highest interest rate applicable to Advances. 

ARTICLE XIV. 
MISCELLANEOUS 

14.1 Governing Law; Jurisdiction; Service of Process; Venue 

The Loan Documents shall be governed by and construed in accordance with the internal 
laws of the State of New York without giving effect to its choice of law provisions that would 
result in the application of the laws of a different jurisdiction. Any judicial proceeding with 
respect to the Obligations, any Loan Document or any related agreement may be brought in any 
federal or state court of competent jurisdiction located in the State of New York, County of New 
York. By execution and delivery of each Loan Document to which it is a party, each party (i) 
accepts the non-exclusive jurisdiction of the aforesaid courts and irrevocably agrees to be bound 
by any judgment rendered thereby, (ii) waives personal service of process, (iii) agrees that 
service of process upon it may be made by certified or registered mail, return receipt requested, 
pursuant to Section 14.5, and (iv) waives any objection to jurisdiction and venue of any action 
instituted hereunder and agrees not to assert any defense based on lack of jurisdiction, venue, 
convenience or forum nonconveniens. Nothing shall affect the right of Agent or any Lender to 
serve process in any manner permitted by law or shall limit the right of Agent or any Leuder to 
bring proceedings against any Credit Party in the courts of any other jurisdiction having 
jurisdiction. Any judicial proceedings against Agent or any Lender involving, directly or 
indirectly, the Obligations, any Loan Document or any related agreement shall be bronght only 
in a federal or state court located in the State ofNew York, County ofNew York. 

14.2 Successors and Assigns; Assignments and Participations 

(a) Subject to Section 14.2(h), each Lender may, at any time and from time to 
time, assign all or any portion of its rights and delegate all or a portion of its obligations under 
this Agreement and the other Loan Documents (including all of its rights and obligations with 
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respect to the Loans) to one or more Eligible Assignees (each, a "Transferee") with the prior 
written consent of Agent and Borrower Representative, which Borrower Representative consent 
shall not be uoreasonably withheld or delayed and shall not be required if a Default or an Event of 
Default has occurred and is continuing (the consent of Agent and Borrower Representative shall 
not be required in any event with respect to an assignment by Lender to another Lender, to an 
Affiliate of a Lender or to a Related Fund); provided, that such Transferee and such assigning 
Lender shall execute and deliver to Agent for acceptance and recording in the Register, a Lender 
Addition Agreement, which shall be in substantially the form attached hereto as Exhibit E. Upon 
such execution, delivery, acceptance and recording, from and after the effective date determined 
pursuant to such Lender Addition Agreement, (x) the Transferee thereunder shall be a party 
hereto and, to the extent provided in such Lender Addition Agreement, have the same rights, 
benefits and obligations of a Lender hereunder, (y) the assigning Lender shall be relieved of its 
obligations hereunder with respect to its Commitment or assigned portion thereof, as the case may 
be, to the extent that such obligations shall have been expressly assumed by the Transferee 
pursuant to such Lender Addition Agreement (and, in the case of a Lender Addition Agreement 
covering all or the remaining portion of an assigning Lender's rights and obligations under this 
Agreement, such assigning Lender shall cease to be a party hereto but shall nevertheless continue 
to be entitled to the benefits of Sections 12.4 and 12.7). Each Borrower hereby acknowledges and 
agrees that any assignment will give rise to a direct obligation of such Borrower to the Transferee 
and that the Transferee shall be a "Lender" hereunder and under the other Loan Documents. 

(b) Each Lender at any time may sell participations in all or any part of its 
rights and obligations under this Agreement and the other Loan Documents (including all of its 
rights and obligations with respect to the Loans) to one or more Persons (each, a "Participant"). 
In the event of any such sale by a Lender of a participation to a Participant, such Lender's 
obligations under this Agreement to the other parties to this Agreement shall remain unchanged, 
such Lender shall remain solely responsible for the performance thereof, such Lender shall remain 
the holder of any such Loan (and any Note evidencing such Loan) for all purposes under this 
Agreement and the other Loan Documents and Borrowers and Agent shall continue to deal solely 
and directly with such Lender in connection with such Lender's rights and obligations under this 
Agreement and the other Loan Documents. Any agreement pursuant to which any Lender shall 
sell any such participation shall provide that such Lender shall retain the sole right and 
responsibility to exercise such Lender's rights and enforce each Credit Party's obligations 
hereunder, including the right to consent to any amendment, supplement, modification or waiver 
of any provision of this Agreement or any of the other Loan Documents; provided, that such 
participation agreement may provide that such Lender will not agree, without the consent of the 
Participant, to any amendment, supplement, modification or waiver to the extent resulting in: (i) 
any reduction in the principal amount, interest rate or fees payable with respect to any Loan in 
which such Participant participates; (ii) any ·extension of the date fixed for any payment of 
principal, interest or fees payable with respect to any Loan in which such Participant participates; 
and (iii) any release of all or substantially all of the Collateral (other than in accordance with the 
terms of this Agreement or the other Loan Documents). The Credit Parties hereby acknowledge 
and agree that the Participant under each participation shall, solely for the purposes of Sections 
10.5, 12.4 and 12.7 of this Agreement, be considered to be a "Lender" hereunder (provided that 
no Participant shall be entitled to any greater amount pursuant to such Sections than the Lender 
would have been entitled to receive in respect of the interest that was participated to such 
Participant). 
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(c) Agent, on behalf of each Credit Party, shall maintain at its address referred 
to in Section 14.5 a copy of each Lender Addition Agreement delivered to it and the Register for 
the recordation of the names and addresses of the Lenders and the Commitment of, and the 
principal amount of the Loans owing to, and the Notes, if any, evidencing such Loans owned by, 
each Lender from time to time. Anything contained in this Agreement to the contrary 
notwithstanding, each of the Credit Parties, Agent and the Lenders shall treat each Person whose 
name is recorded in such Register as the owner of the Loans, the Notes and the Commitments 
recorded therein for all purposes of this Agreement. The Register shall be available for inspection 
by Borrower Representative or any Lender at any reasonable time and from time to time upon 
reasonable prior notice. 

(d) Notwithstanding anything in this Agreement to the contrary, no assignment 
under Section 14.2(a) of any rights or obligations under or in respect of the Loans or the Notes, if 
any, evidencing such Loans shall be effective unless and until (i) Agent shall have recorded the 
assignment pursuant to Section 14.2(c). Upon its receipt of a Lender Addition Agreement 
executed by an assigning Lender and an Transferee, Agent shall (i) promptly accept such Lender 
Addition Agreement and (ii) on the effective date determined pursuant thereto record the 
information contained therein in the Register and give notice of such acceptance and recordation 
to the Lenders and Borrower Representative. On or prior to such effective date, the assigning 
Lender shall surrender any outstanding Notes held by it all or a portion of which are being 
assigned, and Borrowers, at their own expense, shall, upon the request of Agent, the assigning 
Lender or the Transferee, as applicable, execute and deliver to Agent, within ten (1 0) Business 
Days of any request, new Notes to reflect the interest held by the assigning Lender and its 
Transferee. 

(e) Except as otherwise provided in this Section 14.2, no Lender shall, as 
between Credit Parties and that Lender, be relieved of any of its obligations hereunder as a result 
of any sale, assignment, transfer or negotiation of, or granting of participation in, all or any part of 
the Loans or other Obligations owed to such Lender, to the extent such obligations arose prior to, 
and remain unsatisfied as of, such sale, assignment transfer or negotiation of, or granting of 
participation in. Each Lender may furnish any information concerning the Credit Parties in the 
possession of that Lender from time to time to assignees and participants (including prospective 
assignees and participants), subject to confidentiality requirements, if any, hereunder. 

(f) Notwithstanding any other provision set forth in this Agreement, any 
Lender may at any time pledge, assign or create a security interest in all or any portion of its 
rights under this Agreement, including, without limitation, the Loans owing to it and the Notes 
held by it and the other Loan Documents and Collateral to secure obligations of such Lender; 
provided that no such pledge or assignment of a security interest shall release a Lender from any 
of its obligations hereunder or permit any pledgee or assignee to become a Lender party hereto, 
except as provided under Section 14.2(a) above. 

(g) Each Credit Party agrees to use comm!)rcially reasonable best efforts to 
assist any Lender in assigning or selling participations in all or any part of any Loans made by 
such Lender to another Person identified by such Lender, including, without limitation, by 
making available senior management to meet with prospective Transferees and Participants as 
Lenders may reasonably request upon reasonable prior notice. 
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(h) Notwithstanding anything in the Loan Docwnents to the contrary, (i) 
Atlantic and its Affiliates shall not be required to execute or deliver a Lender Addition Agreement 
in connection with any transaction involving Atlantic and any of its Affiliates, or the lenders or 
funding or financing sources of Atlantic or any of its Affiliates, (ii) there shall be no limitation or 
restriction on the ability of Atlantic or any of its Affiliates to assign or otherwise transfer any 
Loan Docwnent, Commitment or Obligation to any such Affiliate or lender or financing or 
funding source; provided, however, Atlantic shall continue to be liable as a "Lender" under the 
Loan Docwnents unless such Affiliate, lender or funding or financing source executes and 
delivers a Lender Addition Agreement and thereby becomes a "Lender." 

(i) The Loan Docwnents shall inure to the benefit of each Lender, Agent, each 
Transferee, each Participant (to the extent otherwise expressly provided herein only) and all future 
helders of the Loans, the Notes, the Obligations and/or any of the Collateral, and each of their 
respective successors and assigns. Each Loan Document shall be binding upon the Persons other 
than Lenders and Agent that are parties thereto and their respective successors and assigns; 
provided that, no such Person shall assign, delegate or transfer any Loan Docwnent or any of its 
rights or obligations thereunder without the prior written consent of Agent and each Lender. No 
rights are intended to be created under any Loan Docwnent for the benefit of any third party 
donee, creditor or incidental beneficiary of any Credit Party. Nothing contained in any Loan 
Docwnent shall be construed as a delegation to Agent or any Lender of any other Person's duty of 
performance. 

14.3 Reinstatement; Application of Payments 

To the extent that any payment made or received with respect to the Obligations is 
subsequently invalidated, determined to be fraudulent or preferential, set aside, defeased or 
required to be repaid to a trustee, debtor in possession, receiver, custodian or any other Person 
under any Debtor Relief Law, common law or equitable cause or any other law, then the 
Obligations intended to be satisfied by such payment shall be revived and shall continue as if 
such payment had not been received by Agent or any Lender and the Liens created by the 
Security Docwnents shall be revived automatically without any action on the part of any party 
hereto and shall continue as if such payment had not been received by Agent or such Lender. 

14.4 Indemnity 

The Credit Parties, jointly and severally, hereby indemnify Agent and each Lender, and 
their respective Affiliates, managers, members, officers, employees, agents, representatives, 
successors, assigns, accountants and attorneys (collectively, the "Indemnified Persons") from 
and against any and all liabilities, obligations, losses, damages, penalties, actions, judgments, 
suits, costs, expenses and disbursements of any kind or nature whatsoever (including, without 
limitation, reasonable fees and disbursements of counsel and in-house docwnentation and 
diligence fees and legal expenses) which may be imposed on, incurred by or asserted against any 
Indemnified Person with respect to or arising out of, or in any litigation, proceeding or 
investigation instituted or conducted by any Person with respect to any aspect ot; or any 
transaction contemplated by, or any matter related to, any Loan Docwnent or any agreement, 
docwnent or transaction contemplated thereby, whether or not such Indenmified Person is a party 
thereto, except to the extent a final and nonappealable order of judgment binding on such 
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Indemnified Person of a court of competent jurisdiction determines the same arose out of the 
gross negligence, bad faith or willful misconduct of such Indenmified Person. If any 
Indemnified Person uses in-house counsel for any purpose for which the Credit Parties are 
responsible to pay or indemnify, the Credit Parties expressly agree that their indemnification 
obligations include reasonable charges for such work commensurate with the fees customarily 
charged by such Indemnified Person for in-house counsel. Agent agrees to give Borrower 
Representative reasonable notice of any event of which Agent becomes aware for which 
indenmification may be reqnired under this Section 14.4, and Agent may elect (but is not 
obligated) to direct the defense thereof. Any Indemnified Person may take such actions as it 
deems necessary and appropriate to investigate, defend or settle any event or take other remedial 
or corrective actions with respect thereto as may be necessary for the protection of such 
Indemnified Person or the Collateral. Notwithstanding the foregoing, if any insurer agrees to 
undertake the defense of an event (an "Insured Event"), Agent agrees not to exercise its right to 
select counsel to defend the event if that would cause Borrowers' insurer to deny coverage; 
provided, however, that each Indenmified Person reserves the right to retain counsel to represent 
such Indemnified Person with respect to an Insured Event at its sole cost and expense. To the 
extent that Agent or any Lender obtains recovery from a third party other than an Indemnified 
Person of any of the amounts that the Credit Parties have paid to Agent or any Lender pursuant 
to the indemnity set forth in this Section 14.4, then Agent and/or any such Lender shall promptly 
pay to Borrowers the amount of such recovery. Subject to applicable ethical rules, the Agent and 
the Lenders will be represented by one outside law firm selected by Agent provided Credit 
Parties acknowledge and agree that such ethical rules, as interpreted by such outside law firm 
selected by Agent, may require that an Indemnified Person be represented by separate legal 
counsel and, in such event, Borrowers shall be responsible for the reasonable fees and expenses 
of such separate legal counsel. Without limiting any of the foregoing, the Credit Parties, jointly 
and severally, indemnify the Indenmified Parties for all claims for brokerage fees or 
commissions (other than claims of a broker with whom such Indenmified Party bas directly 
contracted in writing) which may be made in connection with respect to any aspect of, or any 
transaction contemplated by or referred to in, or any matter related to, any Loan Document or 
any other agreement, document or transaction contemplated thereby. 

14.5 Notice 

Any notice or request under any Loan Document shall be given to any party to this 
Agreement at such party's address set forth below, or at such other address as such party 
hereafter may specify in a notice given in the manner required under this Section 14.5. Any 
notice or request hereunder shall be given only by, and shall be deemed to have been received 
upon (each, a "Receipt"): (i) registered or certified mail, return receipt requested, on the date on 
which such notice or request is received as indicated in such return receipt, (ii) delivery by a 
nationally recognized overnight courier, one (1) Business Day after deposit with such courier, or 
(iii) facsimile or electronic transmission, in each case when sent, if sent during the recipient's 
normal business hours when no notice of failure of delivery was received within a reasonable 
time after such transmission was sent. Any such notice shall be addressed as follows: 
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If to any Credit Party, to: 

Suchman, LLC 
501 Tenth Avenue, Floor 7 
New York, NY 10018 
Attention: Seth Gerszberg 
Telephone: (917) 262-1000 
Email: Seth@thecollective.com 

with copies to: 

Suchman, LLC 
SOl Tenth Avenue, Floor 7 
New York, NY 10018 
Attention: Gregg Donnenfeld 
Telephone: (917) 262-1000 
Email: Gregg@thecoilective.com 

VenableLLP 
2049 Century Park East, Suite 2100 
Los Angeles, CA 90067 
Attention: Ronn S. Davids 
Telephone: (310) 229-9970 
Telecopier: (310) 229-9901 
Email: RDavids@venable.com 

If to Agent, to: 

Atlantic Growth Capital LLC 
152 West 57th Street 
New York, New York 10019 
Attention: Mark Mueller 
Telephone: (732) 364-0111 
Email: mmueller@muellercompany.com 

with a copy to: 
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Burak Anderson & Melloni, PLC 
30 Main Street, P.O. Box 787 
Burlington, Vermont 05402-0787 
Telephone: (802) 862-0500 
Telecopier: (802) 862-8176 
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14.6 Severability; Captions; Counterparts 

If any provision of any Loan Document is adjudicated to be invalid under applicable laws 
or regulations, such provision shall be inapplicable to the extent of such invalidity without 
affecting the validity or enforceability of the remainder of the Loan Documents which shall be 
given effect so far as possible. The captions in the Loan Documents are intended for 
convenience and reference only and shall not affect the meaning or interpretation of the Loan 
Documents. The Loan Documents may be executed in one or more counterparts (which taken 
together, as applicable, shall constitute one and the same instrument) and by facsimile 
transmission, which facsimile signatures shall be considered original executed counterparts. 
Each party to this Agreement agrees that it will be bound by its own facsimile signature and that 
it accepts the facsimile signature of each other party. 

14.7 Expenses 

The Credit Parties hereby jointly and severally agree to pay on demand, whether or not 
the Closing occurs, all reasonable and documented costs and expenses incurred by Agent, 
including, without limitation, documentation and diligence fees and expenses, all search, audit, 
appraisal, recording, professional and filing fees and expenses and all other out-of-pocket 
charges and expenses (including, without limitation, UCC and judgment and tax lien searches 
and UCC filings and fees for post-Closing UCC and judgment and tax lien searches and wire 
transfer fees and audit expenses), and reasonable attorneys' fees and expenses, (i) in any effort to 
enforce, protect or collect payment of any Obligation or to enforce any Loan Document or any 
related agreement, document or instrument, (ii) in connection with entering into, negotiating, 
preparing, reviewing and executing the Loan Documents and/or any related agreements, 
documents or instruments, (iii) arising in any way out of the administration of the Obligations, 
the syndication of the Loans or the taking or refraining from taking by Agent or any Lender of 
any action requested by any Credit Party, (iv) in connection with instituting, maintaining, 
preserving, enforcing and/or foreclosing on the Liens in any of the Collateral or securities 
pledged under the Loan Documents, whether through judicial proceedings or otherwise, (v) in 
defending or prosecuting any actions, claims or proceedings arising out of or relating to Agent's 
and/or Lenders' transactions with the Credit Parties, (vi) in seeking, obtaining or receiving any 
advice with respect to its rights and obligations under any Loan Document, any Related 
Document and any related agreement, document or instrument, (vii) arising out of or relating to 
any Default or Event of Default or occurring thereafter or as a result thereof, (viii) in connection 
with all actions, visits, audits and inspections undertaken by Agent or Lenders or their Affiliates 
pursuant to the Loan Documents and/or (ix) in connection with any modification, restatement, 
supplement, amendment, waiver or extension of any Loan Document and/or any related 
agreement, document or instrument. All of the foregoing shall be charged to Borrower's account 
and shall be part of the Obligations. Without limiting the foregoing, Borrower shall pay all taxes 
(other than taxes based upon or measured by a Lender's income or revenues or any personal 
property tax), if any, in connection with the issuance of any Note and the filing and/or recording 
of any documents and! or financing statements. 
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14.8 Entire Agreement 

1bis Agreement and the other Loan Docwnents to which the Credit Parties are parties 
constitute the entire agreement between and among the Credit Parties, Agent and Lenders with 
respect to the subject matter hereof and thereof; and supersede all prior agreements and 
understandings relating to the subject matter hereof or thereof. Execution of this Agreement by 
the Credit Parties constitutes a full, complete and irrevocable release of any and all claims which 
any Credit Party may have at law or in equity in respect of all prior discussions and 
understandings, oral or written, relating to the subject matter of this Agreement and the other 
Loan Docwnents. Each party hereto acknowledges that it has been advised by counsel in 
connection with the negotiation and execution of this Agreement and is not relying upon oral 
representations or statements inconsistent with the terms and provisions hereof. 

14.9 Approvals and Duties 

Unless expressly provided herein to the contrary, any approval, consent, waiver or 
satisfaction of Agent or Lenders with respect to any matter that is the subject of any Loan 
Document may be granted or withheld by Agent or Lenders, as applicable, in their sole and 
absolute discretion. Other than Agent's duty of reasonable care with respect to Collateral 
delivered pursuant to the Loan Docwnents in accordance with applicable law (to the extent not 
waivable ), Agent and Lenders shall have no responsibility for or obligation or duty with respect 
to any of the Collateral or any matter or proceeding arising out of or relating thereto, including, 
without limitation, any obligation or duty to collect any sums due in respect thereof or to protect 
or preserve any rights pertaining thereto. 

14.10 Confidentiality and Publicity 

(a) Each Credit Party agrees, and agrees to cause each of its Affiliates, (i) 
except to the extent required by applicable law or regulations (in which case each Credit Party 
shall, and shall cause its Affiliates to, use its best efforts to obtain confidential treatment of such 
information), not to transmit or disclose any provision of any Loan Docwnent to any Person· 
(other than to such Credit Party's directors, advisors, counsel, accountants and officers and 
Affiliates on a need-to-know basis), in any such case without Agent's prior written consent, and 
(ii) to inform all Persons of the confidential nature of the Loan Docwnents and to direct them not 
to disclose the same to any other Person and to require each of them to be bound by these 
provisions. Agent and each Lender reserve the right to review and approve all materials that the 
Credit Parties or any of their Affiliates prepare that contain Agent's or such Lender's name or 
describe or refer to any Loan Docwnent, any of the terms thereof or any of the transactions 
contemplated thereby. The Credit Parties shall not, and shall not permit any of their Affiliates to, 
use either Agent's or any Lender's name (or the name of any of Agent's or any Lender's 
Affiliates) in connection with any of its Business; provided, that the Credit Parties may disclose 
the Lenders' names, the aggregate principal amount of the Loans outstanding and other principal 
t=s of such Loans to (x) its shareholders and other equity owners and their respective equity 
owners and prospective purchasers of debt or equity securities of the Credit Parties and (y) 
Governmental Authorities regulating the Business in accordance with applicable legal 
requirements. Nothing contained in any Loan Docwnent is intended to permit or authorize any 
Credit Party or any of its Affiliates to contract on behalf of Agent or any Lender. 
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(b) Agent and each Lender agree to exercise their best efforts and agree to 
cause each of their Affiliates to exercise their best efforts to maintain in confidence, in accordance 
with its customary procedures for handling confidential information, all written non-public 
information that any Credit Party furnishes to Agent or such Lender on a confidential basis clearly 
identified as such ("Confidential Information"), other than any such Confidential Information that 
becomes generally available to the public other than as a result of a breach by Agent or any 
Lender of its obligations hereunder or that is or becomes available to Agent or any Lender from a 
source other than a Credit Party and that is not, to the actual knowledge of the recipient thereof, 
subject to obligations of confidentiality with respect thereto; provided, however, that Agent and 
each Lender shall, in any event, have the right to deliver copies of any such information, and to 
disclose any such information, to: 

(i) its Affiliates, lenders, funding or financing sources (or its 
affiliates' or lenders' funding or financing sources), directors, officers, trustees, partners, 
employees, agents, attorneys, professional consultants, portfolio management services 
and rating agencies; 

(ii) any other Lender and any successor Agent; 

(iii) (A) any Person to which any Lender offers to sell any Loan or any 
part thereof or interest or participation therein, or (B) any Person if the disclosure consists 
of general portfolio information and does not identify any Credit Party specifically by 
name; 

(iv) any federal or state regulatory authority or examiner, or any 
insurance industry association, regulating or having jurisdiction over Agent or any 
Lender; 

(v) any Person that provides statistical analysis and information 
services to Atlantic and is subject to confidentiality requirements in favor of Atlantic; and 

(vi) any other Person to which such delivery or disclosure may be 
necessary or appropriate (A) in compliance with any applicable law, rule, regulation or 
order, (B) in response to any subpoena or other legal process or informal investigative 
demand, (C) in connection with any litigation to which Agent or such Lender is a party, 
or (D) in connection with the exercise or enforcement, or potential exercise or 
enforcement, of any of the rights and/or remedies of Agent and/or the Lenders under this 
Agreement and the other Loan Documents at any time during the existence of an Event of 
Default. 

14.11 No Consequential Damages 

Neither Agent nor any Lender, nor any agent or attorney of Agent or any Lender, shall be 
liable to any Credit Party or any other Person on any theory of liability for any special, indirect, 
consequential or punitive damages. 
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14.12 Borrower Representative 

(a) Borrowers maintain an integrated cash management system reflecting their 
interdependence on one another and the mutual benefits shared among them as a result of their 
respective operations. In order to efficiently fund and operate their respective businesses and 
minimize the number of borrowings which they will make under this Agreement .and thereby 
reduce the administrative costs and record keeping required in connection therewith, including the 
necessity to enter into and maintain separately identified and monitored borrowing facilities, 
Borrowers have requested, and Agent and Lenders have agreed that all Loans will be advanced to 
and for the account of Borrowers on a joint and several basis in accordance with the other 
provisions hereof. Each Borrower hereby acknowledges that it will be receiving direct and 
indirect benefits from each Loan made pursuant to this Agreement. 

(b) Each Borrower hereby designates, appoints, authorizes and empowers 
Borrower Representative as its agent to act as specified in this Agreement and each of the other 
Loan Documents and Borrower Representative hereby acknowledges such designation, 
authorization and empowerment, and accepts such appointment. Each Borrower hereby 
irrevocably authorizes and directs Borrower Representative to take such action on its behalf under 
the provisions of this Agreement and the other Loan Documents, and any other instruments, 
documents and agreements referred to herein or therein, and to exercise such powers and to 
perform such duties hereunder and thereunder as are specifically delegated to or required of 
Borrower Representative by the respective terms and provisions hereof and thereof, and such 
other powers as are reasonably incidental thereto, including, without limitation, to take the 
following actions for and on such Borrower's behalf: 

(i) to submit on behalf of each Borrower, Borrowing Certificates and other 
notices to Agent in accordance with the provisions of this Agreement; 

(ii) to receive on behalf of each Borrower the proceeds of Loans in accordance 
with the provisions of this Agreement, such proceeds to be disbursed to or for the account 
of the applicable Borrower as soon as practicable after its receipt thereof; and 

(iii) to submit on behalf of each Borrower, financial statements, Compliance 
Certificates and all other certificates, notices and other communications given or required 
to be given hereunder. 

Borrower Representative hereby further is authorized and directed by each Borrower to 
take all such actions on behalf of such Borrower necessary to exercise the specific power granted 
in clauses (i) through (iii) above and to perform such other duties hereunder and under the other 
Loan Documents, and deliver such agreements, documents, certificates and instruments as 
delegated to or required of Borrower Representative by the terms hereof or thereof. The 
Borrower Representative shall not be terminated or changed without the prior consent of Agent. 

(c) The administration by Agent and Lenders of the credit facility under this 
Agreement as a co-borrowing facility with a representative in the manner set forth herein is solely 
as an accommodation to Borrowers and at their request and neither Agent nor any Lender shall 
incur any liability to any Credit Party as a result thereof. 
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14.13 Joint and Several Liability 

(a) Each Borrower acknowledges that it is jointly and severally liable for all of 
the Obligations under the Loan Documents. Each Borrower expressly understands, agrees and 
acknowledges that (i) Borrowers are all Affiliated entities by common ownership, (ii) each 
Borrower desires to have the availability of one common credit facility instead of separate credit 
facilities, (iii) each Borrower has requested that Lenders extend such a common credit facility on 
the terms herein provided, (iv) Lenders will be lending against, and relying on a Lien upon, all of 
Borrowers' assets even though the proceeds of any particular Loan made hereunder may not be 
advanced directly to a particular Borrower, (v) each Borrower will nonetheless benefit by the 
making of all such Loans by each Lender and the availability of a single credit facility of a size 
greater than each could independently warrant, (vi) all of the representations, warranties, 
covenants, obligations, conditions, agreements and other terms contained in the Loan Documents 
shall be applicable to and shall be binding upon each Borrower and (vii) Borrowers have each 
executed or will execute the Notes as co-makers of the Notes and that it would not be able to 
obtain the credit provided by Lenders hereunder without the financial support provided by the 
other Borrowers. 

(b) Each Borrower hereby guarantees the prompt payment and performance in 
full of all Obligations. Such guarantee constitutes a guarantee of payment and not of collection. 
Each Borrower's obligations under this Agreement shall, to the fullest extent permitted by law, be 
unconditional irrespective of (i) the validity or enforceability, avoidance or subordination of the 
Obligations of any other Credit Party or of any promissory note or other document evidencing all 
or any part of the Obligations of any other Credit Party, (ii) the absence of any attempt to collect 
the Obligations from any other Credit Party, or any other security therefor, or the absence of any 
other action to enforce the same, (iii) the waiver, consent, extension, forbearance or granting of 
any indulgence by Agent and! or any Lender with respect to any provision of any instrument 
evidencing the Obligations of any other Credit Party or any part thereof, or any other agreement 
now or hereafter executed by any other Credit Party and delivered to Agent and/or any Lender, 
(iv) the failure by Agent and/or any Lender to take any steps to perfect and maintain its security 
interest in, or to preserve its rights to, any security or collateral for the Obligations of any other 
Credit Party, (v) Agent's and/or any Lender's election, in any proceeding instituted under the 
Bankruptcy Code, of the application of Section llll(b)(2) of the Bankruptcy Code, (vi) any 
borrowing or grant of a security interest by any other Credit Party, as debtor-in-possession under 
Section 364 of the Bankruptcy Code, (vii) the disallowance of all or any portion of Agent's and/or 
any Lender's claim(s) for the repayment of the Obligations of any other Credit Party under 
Section 502 of the Bankruptcy Code or (viii) any other circumstances which might constitute a 
legal or equitable discharge or defense of a guarantor or of any other Credit Party (other than 
actual indefeasible payment in full in cash). With respect to any Borrower's Obligations arising 
as a result of the joint and several liability of Borrowers hereunder with respect to Loans or other 
extensions of credit made to any of the other Borrowers hereunder, such Borrower hereby forever 
waives any right to enforce any right of subrogation or any remedy which Agent and/or any 
Lender now has or may hereafter have against any other Credit Party, or any endorser of all or 
any part of the Obligations, and any benefit of, and any right to participate in, any security or 
collateral given to Agent and/or any Lender to secure payment of the Obligations or any other 
liability of any Borrower to Agent and/or any Lender. During the existence of any Event of 
Default, Agent may proceed directly and at once, without notice, against any Borrower to collect 
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and recover the full amount, or any portion of the Obligations, without first proceeding against 
any other Credit Party or any other Person, or against any security or collateral for the 
Obligations. Each Borrower consents and agrees that Agent shall be under no obligation to 
marshal any assets in favor of any Credit Party or against or in payment of any or all of the 
Obligations. 

(c) Each Borrower is obligated to repay the Obligations as a joint and several 
obligor under this Agreement and the other Loan Documents. To the extent that any Borrower 
shall, under this Agreement as a joint and several obligor, repay any of the Obligations 
constituting Loans made to another Borrower hereunder or other Obligations incurred directly and 
primarily by any other Borrower (an "Accommodation Payment''), then the Borrower making 
such Accommodation Payment shall be entitled to contribution and indemnification from, and be 
reimbursed by, each of the other Borrowers in an amount, for each of such other Borrowers, equal 
to a fraction of such Accommodation Payment, the numerator of which fraction is such other 
Borrower's Allocable Amount and the denominator of which is the sum of the Allocable 
Amounts of all of the Borrowers. As of any date of determination, the "Allocable Amount" of 
each Borrower shall be equal to the maximum amount of liability for Accommodation Payments 
which could be asserted against such Borrower hereunder without (i) rendering such Borrower 
"insolvent" within the meaning of Section 101 (31) of the Bankruptcy Code, Section 2 of the 
Uniform Fraudulent Transfer Act ("UFTA") or Section 2 of the Uniform Fraudulent Conveyance 
Act ("UFCA"), (ii) leaving such Borrower with unreasonably small capital or assets, within the 
meaning of Section 548 of the Bankruptcy Code, Section 4 of the UFTA or Section 5 of the 
UFCA, or (iii) leaving such Borrower unable to pay its debts as they become due within the 
meaning of Section 548 of the Bankruptcy Code, Section 4 of the UFTA or Section 5 of the 
UFCA. All rights and claims of contribution, indemnification, and reimbursement under this 
Section 14.13 shall be subordinate in right of payment to the prior indefeasible payment in full in 
cash of the Obligations. The provisions of this Section 14.13 shall, to the extent inconsistent with 
any provision in any Loan Document, supersede such inconsistent provision. 

(d) If (i) any court holds that Borrowers are guarantors and not jointly and 
severally liable as principal obligors or (ii) bankruptcy or reorganization proceedings at any time 
are instituted by or against any Borrower under any Debtor Relief Law, then each Borrower 
hereby: (A) expressly and irrevocably waives, to the fullest extent possible, except as otherwise 
provided in Section 14.13(c), on behalf of such Borrower, any and all rights at law or in equity to 
subrogation, reimbursement, exoneration, contribution, indemnification, set off or any other rights 
that could accrue to a surety against a principal, to a guarantor against a maker or obligor, to an 
accommodation party against the party accommodated, to a holder or transferee against a maker, 
or to the holder of a claim against any Person, and which such Borrower may have or hereafter 
acquire against any Person in connection with or as a result of such Borrower's execution, 
delivery and/or performance of this Agreement, or any other documents to which such Borrower 
is a party or otherwise; (B) expressly and irrevocably waives any "claim" (as such term is defined 
in the Bankruptcy Code) of any kind against any other Borrower, and further agrees that it shall 
not have or assert any such rights against any Person (including any surety), either directly or as 
an attempted set-off to any action commenced against such Borrower by Agent or a Lender or any 
other Person; and (C) acknowledges and agrees (I) that this waiver is intended to benefit Agent 
and Lenders and shall not limit or otherwise affect such Borrower's liability hereunder or the 
enforceability of this Agreement, and (II) that Agent and Lenders and their successors and assigns 
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are intended beneficiaries oftbis waiver, and the agreements set forth in this Section 14.13 and 
their rights under this Section 14.13 shall survive payment in full of the Obligations. 

(e) EACH CREDIT PARTY WAIVES THE FILING OF A CLAIM WITH A 
COURT IN THE EVENT OF RECEIVERSHIP OR BANKRUPTCY OF ANY CREDIT 
PARTY, AND WAIVES EVERY DEFENSE, CAUSE OF ACTION, COUNTERCLAIM OR 
SETOFF WHICH ANY CREDIT PARTY MAY NOW HAVE OR HEREAFTER MAY HAVE 
TO ANY ACTION BY AGENT OR ANY LENDER IN ENFORCING THIS AGREEMENT, 
INCLUDING, WITHOUT LIMITATION, EVERY DEFENSE, COUNTERCLAIM OR SETOFF 
WHICH SUCH CREDIT PARTY MAY NOW HAVE, OR HEREAFTER MAY HAVE, 
AGAINST ANOTHER CREDIT PARTY OR ANY OTHER PARTY LIABLE TO AGENT OR 
ANY LENDER IN ANY MANNER. AS FURTHER SECURITY, ANY AND ALL DEBTS 
AND LIABILITIES NOW OR HEREAFTER ARISING AND OWING TO ANY CREDIT 
PARTY BY ANY OTHER CREDIT PARTY, OR TO ANY OTHER PARTY LIABLE TO 
AGENT OR ANY LENDER, ARE HEREBY SUBORDINATED TO AGENT'S AND ANY 
SUCH LENDER'S CLAIMS AND UPON THE OCCURRENCE OF AN EVENT OF 
DEFAULT ARE ASSIGNED TO AGENT FOR THE BENEFIT OF LENDERS. EACH 
CREDIT PARTY RATIFIES AND CONFIRMS WHATEVER AGENT OR A LENDER MAY 
DO PURSUANT TO THE TERMS HEREOF, AND AGREES THAT NEITHER AGENT NOR 
ANY LENDER SHALL BE LIABLE FOR ANY ERROR IN JUDGMENT OR MISTAKES OF 
FACT OR LAW. EACH CREDIT PARTY HEREBY AGREES THAT IT MAY BE JOINED 
AS A PARTY DEFENDANT IN ANY LEGAL PROCEEDING (INCLUDING, BUT NOT 
LIMITED TO, A FORECLOSURE PROCEEDING) INSTITUTED BY AGENT OR ANY 
LENDER AGAINST ANY OTHER CREDIT PARTY. 

(f) Should a claim be made upon Agent or any Lender at any time for 
repayment of any amount received by Agent or any Lender in payment of the Obligations, or any 
part thereof, whether received from any Credit Party or received by Agent or any Lender as the 
proceeds of Collateral, by reason of: (1) any judgment, decree or order of any court or 
administrative body having jurisdiction over Agent or any Lender or any of their property, or (2) 
any settlement or compromise of any such claim effected by Agent or any Lender, in its sole 
discretion, with the claimant (including a Credit Party), each Credit Party shall remain liable to 
Agent or any such Lender for the amount so repaid to the same extent as if such amount had never 
originally been received by Agent or any such Lender, notwithstanding any termination hereof or 
the cancellation of any note or other instrument evidencing any of the Obligations. 

To the extent that any payment to, or realization by, any Lender or Agent on the 
Obligations exceeds the limitations of this Section 14.13 and is otherwise subject to avoidance 
and recovery in any such proceeding, the amount subject to avoidance shall in all events be 
limited to the amount by which such actual payment or realization exceeds such limitation, and 
this Agreement as limited shall in all events remain in full force and effect and be fully 
enforceable against such Credit Party. Tbis Section 14.13 is intended solely to reserve the rights 
of Lenders and Agent hereunder against each Credit Party, in such proceeding to the maximum 
extent permitted by applicable Debtor Relief Laws and no Credit Party, guarantor of the 
Obligations or other Person shall have any right, claim or defense under this Section 14.13 that 
would not otherwise be available under applicable Debtor Relief Laws in such proceeding. 
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ARTICLE XV. 
TAXES 

15.1 Taxes 

(a) Subject to Section 13.l(g), any and all payments by Borrowers or any other 
Credit Party to each Lender or Agent under this Agreement or any other Loan Document shall be 
made free and clear of, and without deduction or withholding for, any and all present or future 
taxes, levies, imposts, deductions, charges or withholdings, and all liabilities with respect thereto, 
excluding, in the case of each Lender and Agent, (i) such taxes (including income taxes or 
franchise taxes) as are imposed on or measured by the gross receipts or net income of such Lender 
or Agent, respectively, by the jurisdiction under the laws of which such Lender or Agent, as the 
case may be, is organized or maintains a Lending Office or any political subdivision thereof and 
(ii) any withholding taxes imposed on amounts payable under this Agreement or the other Loan 
Documents to such Lender or Agent, as the case may be, at the rate in effect at the time such 
Lender or Agent becomes a party to this Agreement, but not excluding any withholding taxes 
payable as a result of any change in law (including any increased rate of withholding or decreased 
treaty benefit) after the date such Lender or Agent becomes a party to this Agreement (all such 
non-excluded taxes, levies, imposts, deductions, charges, withholdings and liabilities being 
hereinafter referred to as ''Taxes"). 

(b) In addition, Borrowers and the other Credit Parties shall pay any present or 
future stamp or documentary taxes or any other excise or property taxes, charges or similar levies 
which arise from any payment made hereunder or from the execution, delivery or registration of, 
or otherwise with respect to, this Agreement or any other Loan Document (hereinafter referred to 
as "Other Taxes"). 

(c) Subject to Section 13.1(g), the Credit Parties shall indemnify and hold 
harmless each Lender and Agent for the full amount of Taxes or Other Taxes (including any 
Taxes or Other Taxes imposed by any jurisdiction on amounts payable under this Section 13.1) 
paid by such Lender or Agent and any liability (including penalties, interest, additions to tax and 
expenses) arising therefrom or with respect thereto. Payment under this indemnification shall be 
made within ten (10) days from the date any Lender or Agent makes written demand therefor. 

(d) If any Credit Party shall be required by law to deduct or withhold any 
Taxes or Other Taxes from or in respect of any sum payable hereunder to any Lender or Agent, 
then, subject to Section 13.1 (g): 

(i) the sum payable shall be increased as necessary so that after 
making all required deductions (including deductions applicable to additional sums 
payable under this Section 13.1 ), such Lender or Agent, as the case may be, receives an 
amount equal to the sum it would have received had no such deductions been made; 

(ii) such Credit Party shall make such deductions; and 

(iii) such Credit Party shall pay the full amount deducted to the relevant 
taxation authority or other authority in accordance with applicable law. 
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(e) Within ten (1 0) days after the date of any payment by any Credit Party of 
Taxes or Other Taxes, Borrower Representative shall furnish to Agent (and the applicable Lender) 
the original or a certified copy of a receipt evidencing payment thereof, or other evidence of 
payment satisfactory to Agent (and the applicable Lender). 

(f) Each Lender or Agent that is not a citizen or resident of the United States 
of America, a corporation, partnership or other entity created or organized in or under the laws of 
the United States (or any jurisdiction thereof), or any estate or trust that is subject to federal 
income taxation regardless of the source of its income (a ''Non-U.S. Lender") shall deliver to 
Borrower Representative and Agent two (2) copies of either U.S. Internal Revenue Service Form 
W-8BEN, Form W-8IMY or Form W-8ECI, or any subsequent versions thereof or successors 
thereto, or, in the case of a Non-U.S. Lender claiming exemption from U.S. federal withholding 
tax under Section 871(h) or 88l(c) of the Code with respect to payments of "portfolio interest", a 
Form W-8BEN or Form W-8IMY, or any subsequent versions thereof or successors thereto (and a 
certificate representing that such Non-U.S. Lender is not a "bank" for purposes of Section 881(c) 
of the Code, is not a ten (10%) percent shareholder (within the meaning of Section 871(h)(3)(B) 
of the Code) of any Borrower and is not a controlled foreign corporation related to Borrower 
(within the meaning of Section 864(d)(4) of the Code)), properly completed and duly executed by 
such Non-U.S. Lender claiming complete exemption from, or a reduced rate of, U.S. federal 
withholding tax on all payments by Borrowers under this Agreement and the other Loan 
Documents. Such forms shall be delivered by each Non-U.S. Lender on or before the date it 
becomes a party to this Agreement. In addition, each Non-U.S. Lender shall deliver such forms 
promptly upon the obsolescence or invalidity of any form previously delivered by such Non-U.S. 
Lender. Such items shall be delivered by each Non-U.S. Lender on or before the date it becomes 
a Lender under this Agreement. Each Non-U.S. Lender shall promptly notify Borrower 
Representative and Agent at any time it determines that it is no longer in a position to provide any 
previously delivered certificate to Borrower Representative and Agent (or any other form of 
certification adopted by the U.S. taxing authorities for such purpose). Upon the Borrower 
Representative's or Agent's request, any Lender that is a United States person as defined in 
Section 770l(a)(30) of the Code shall promptly deliver to Borrower Representative or Agent a 
properly prepared and duly executed U.S. Internal Revenue Service Form W-9, or any subsequent 
versions thereof or successors thereto. Notwithstanding any other provision of this section, a 
Lender shall not be required to deliver any form pursuant to this subsection that such Lender is 
not legally able to deliver. 

(g) A Credit Party will not be required to pay any additional amounts in respect 
of United States Federal income tax pursuant to Section l3.l(d) to Agent or any Lender for the 
account of any Lending Office of Agent or such Lender: 

(i) if the obligation to pay such additional amounts would not have 
arisen but for a failure by Agent or such Lender to comply with its obligations under 
Section 13.1 (f) in respect of such Lending Office; or 

(ii) if such Lender shall have delivered to Borrower Representative a 
Form W-8BEN and/or Form W-8ECI (or any subsequent versions thereof or successors 
thereto) in respect of such Lending Office pursuant to Section 13.1(f), and Agent or such 
Lender shall not at any time be entitled to exemption from deduction or withholding of 
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United States Federal income tax in respect of payments by Credit Party hereunder for 
the account of such Lending Office for any reason other than a change in United States 
law, treaty or regulations or in the official interpretation of such law or regulations by any 
Governmental Authority charged with the interpretation or administration thereof 
(whether or not having the force oflaw) after the date of delivery of such Form W-8BEN 
and/or Form W-8ECI (or any subsequent versions thereof or successors thereto). 

(h) If, at any time, a Credit Party requests any Lender to deliver any forms or 
other documentation pursuant to Section 13.1(£), then Credit Parties shall, on demand of such 
Lender through Agent, reimburse such Lender for any costs and expenses (including attorneys' 
fees and expenses) reasonably incurred by such Lender in the preparation or delivery of such 
forms or other documentation. 

(i) If a Credit Party is required to pay additional amounts to any Lender or 
Agent pursuant to Section 13 .1 (d), then such Lender or Agent shall use its reasonable efforts 
(consistent with legal and regulatory restrictions) to change the jurisdiction of its Lending Office 
or to designate a Lending Office in a different jurisdiction so as to eliminate any such additional 
payment by such Credit Party which may thereafter accrue if such change in the judgment of such 
Lender or Agent is not otherwise disadvantageous to such Lender or Agent. 

15.2 Certificates of Lenders. 

Any Lender claiming reimbursement or compensation pursuant to this Article X'{ shall 
deliver to Borrower Representative (with a copy to Agent) a certificate setting forth in reasonable 
detail the amount payable to such Lender hereunder and such certificate shall be conclusive and 
binding on the Credit Parties in the absence of manifest error. 

15.3 Survival. 

The agreements and obligations of the Credit Parties in this Article X"' shall survive the 
payment of all other Obligations. 

ARTICLE XVI. 
GUARANTY 

16.1 Guaranty 

Each Guarantor jointly and severally hereby unconditionally and irrevocably guarantees 
the punctual payment when due, whether at stated maturity, by acceleration or otherwise, of all 
Obligations of each other Credit Party, including, without limitation, each Borrower, now or 
hereafter existing under any Loan Document, whether for principal, interest (including, without 
limitation, all interest that accrues after the commencement of any proceeding of any Borrower 
or any other Credit Party under any Debtor Relief Laws), fees, commissions, expense 
reimbursements, indemnifications or otherwise (such obligations, to the extent not paid by any 
Borrower, the "Guaranteed Obligations"), and agrees to pay any and all costs, fees and expenses 
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(including counsel fees and expenses) incurred by Agent and Lenders in enforcing any rights 
under the guaranty set forth in this Article XVI. Without limiting the generality of the foregoing, 
each Guarantor's liability shall extend to all amounts that constitute part of the Guaranteed 
Obligations and would be owed by Borrower or any other Credit Party to Agent and Lenders 
under any Loan Document, but for the fact that they are unenforceable or not allowable due to 
the existence of any proceeding under any Debtor Relief Laws involving any Borrower or any 
other Credit Party. This guaranty is a guaranty of payment and not of collection. 

16.2 Guaranty Absolute 

Each Guarantor jointly and severally guarantees that the Guaranteed Obligations will be 
paid strictly in accordance with the terms of the Loan Documents, regardless of any law 
regulation or order now or hereafter in effect in any jurisdiction affecting any such terms or the 
rights of Agent or Lenders with respect thereto. The obligations of each Guarantor under this 
Article XIV are independent of the Guaranteed Obligations, and a separate action or actions may 
be brought and prosecuted against each Guarantor to enforce such obligations, irrespective of 
whether any action is brought against any Credit Party or whether any Credit Party is joined in 
any such action or actions. The liability of each Guarantor under this Article XVI shall be 
irrevocable, absolute and unconditional irrespective of, and each Guarantor hereby irrevocably 
waives any defenses it may now or hereafter have in any way relating to, any or all of the 
following: 

(a) any lack of validity or enforceability of any Loan Document or any 
agreement or instrument relating thereto; 

(b) any change in the time, manner or place of payment of, or in any other term 
of, all or any of the Guaranteed Obligations, or any other amendment or waiver of or any consent 
to departure from any Loan Document, including, without limitation, any increase in the 
Guaranteed Obligations resulting from the extension of additional credit to any Credit Party or 
otherwise; 

(c) any taking, exchange or release of, or non-perfection of a Lien on, any 
Collateral, or any taking, release or amendment or waiver of or consent to departure from any 
other guaranty, for all or any of the Guaranteed Obligations; 

(d) any change, restructuring or termination of the corporate, limited liability 
company or partnership structure or existence of any Credit Party; or 

(e) any other circumstance (including, without limitation, any statute of 
limitations) or any existence of or reliance on any representation by Agent or Lenders that might 
otherwise constitute a defense available to, or a discharge of, any Credit Party or any other 
guarantor or surety (other than payment in full). 

This Article XVI shall continue to be effective or be reinstated, as the case may be, if at 
any time any payment of any of the Guaranteed Obligations is rescinded or must otherwise be 
returned to Agent or Lenders or any other Person upon the insolvency, bankruptcy or 
reorganization of any Borrower or any other Credit Party or otherwise, all as though such 
payment had not been made. 
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16.3 Waiver 

Each Guarantor hereby waives promptness, diligence, notice of acceptance and any other 
notice with respect to any of the Guaranteed Obligations and this Article XVI and any 
requirement that Agent or Lenders exhaust any right or take any action against any other Credit 
Party, any other Person or any Collateral. Each Guarantor acknowledges that it will receive 
direct and indirect benefits from the financing arrangements contemplated herein and that the 
waiver set forth in this Section 16.3 is knowingly made in contemplation of such benefits. Each 
Guarantor hereby waives any right to revoke this Article XVI, and acknowledges that this 
Article XVI is continuing in natnre and applies to all Guaranteed Obligations, whether existing 
now or in the future. 

16.4 Continuing Guaranty; Assignments 

This Article XVI is a continuing goaranty and shall (a) remain in full force and effect 
until the payment in full in cash of the Guaranteed Obligations (other than contingent 
indemnification Obligations to the extent no claim giving rise thereto has been asserted) and all 
other amounts payable under this Article XVI and the termination of this Agreement, (b) be 
binding upon each Guarantor, its successors and assigns and (c) inure to the benefit of, and be 
enforceable by, Agent and Lenders and their respective successors, pledgees, transferees and 
assigns. Without limiting the generality of the foregoing clause (c), any Lender may pledge, 
assign or otherwise transfer all or any portion of its rights aod obligations under this Agreement 
(including, without limitation, all or any portion of its Commitments and the Loans owing to it) 
to any other Person, and such other Person shall thereupon become vested with all the benefits in 
respect thereof granted such Lender herein or otherwise, in each case as provided in this 
Agreement. 

16.5 Maximum Liability 

The provisions of this Guaranty are severable, and in any action or proceeding involving 
any state corporate law, or any Debtor Relief Law, if the obligations of any Guarantor under this 
Guaranty would otherwise be held or determined to be avoidable, invalid or unenforceable on 
account of the amount of such Guarantor's liability under this Guaranty, then, notwithstanding 
any other provision of this Guaranty to the contrary, the amount of such liability shall, without 
any further action by the Guarantors or the Lenders, be automatically limited and reduced to the 
highest amount that is valid and enforceable as determined in such action or proceeding (such 
highest amount determined hereunder being the relevant Guarantor's ("Maximum Liabilitv"). 
This Section 16.5 with respect to the Maximum Liability of each Guarantor is intended solely to 
preserve the rights of the Lenders to the maximum extent not subject to avoidance under 
applicable law, and no Guarantor nor any other person or entity shall have any right or claim 
under this Section 16.5 with respect to such Maximum Liability, except to the extent necessary 
so that the obligations of any Guarantor hereunder shall not be rendered voidable under 
applicable law. Each Guarantor agrees that the Guaranteed Obligations may at any time and 
from time to time exceed the Maximum Liability of each Guarantor without impairing this 
Guaranty or affecting the rights and remedies of the Lender Parties hereunder, provided that, 
nothiog in this sentence shall be construed to increase any Guarantor's obligations hereunder 
beyond its Maximum Liability. 
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16.6 Subordination 

Each of the Persons composing Guarantors hereby agrees that, after the occurrence and 
during the continuance of any Default or Event of Default, the payment of any amounts due with 
respect to the indebtedness owing by any Borrower to a Guarantor or by amounts due with 
respect to the indebtedness owing by any Borrower to a Guarantor or by any Guarantor to any 
other Guarantor is hereby subordinated to the prior payment in full in cash of the Obligations. 
Each Guarantor hereby agrees that, after the occurrence and during the continuance of any 
Default or Event of Default, such Guarantor shall not demand, sue for or otherwise attempt to 
collect any indebtedness of any Borrower or any other Guarantor owing to such Guarantor until 
the Obligations (other than contingent indemnification Obligations to the extent no claim giving 
rise thereto has been asserted) shall have been paid in full in cash. If, notwithstanding the 
foregoing sentence, such Guarantor shall collect, enforce or receive any amounts in respect of 
such indebtedness, such amounts shall be collected, enforced and received by such Guarantor as 
trustee for the Lender Parties, and such Guarantor shall deliver any such amounts to Agent for 
application to the Obligations. 

16.7 Subrogation 

No Guarantor shall exercise any rights that it may now have or hereafter acquire against 
any other Credit Party or any other guarantor or that arise from the existence, payment, 
performance or enforcement of such Guarantor's obligations under this Article XN, including, 
without limitation, any right of subrogation, reimbursement, exoneration, contribution or 
indemnification and any right to participate in any claim or remedy of Agent and Lenders against 
any other Credit Party or any other guarantor or any Collateral, whether or not such claim, 
remedy or right arises in equity or under contract, statute or common law, including, without 
limitation, the right to take or receive from any other Credit Party or any other guarantor, directly 
or indirectly, in cash or other property or by set-off or in any other manner, payment or security 
solely on account of such claim, remedy or right, unless and until all of the Guaranteed 
Obligations (other than contingent indemnification Obligations to the extent no claim giving rise 
thereto has been asserted) and all other amounts payable under this Article XN shall have been 
indefeasibly paid in full in cash and all Commitments to lend hereunder shall have terminated; 
provided, however, no Guarantor shall have any rights hereunder against any Borrower or any of 
its Subsidiaries if all or any portion of the Guaranteed Obligations shall have been satisfied with 
proceeds from the exercise of remedies in respect of the equity securities of any such Borrower 
pursuant to a Pledge Agreement. If any amount shall be paid to any Guarantor in violation of the 
immediately preceding sentence, such amount shall be held in trust for the benefit of Agent and 
Lenders and shall forthwith be paid to Agent to be credited and applied to the Guaranteed 
Obligations and all other amounts payable under this Article XVI, whether matured or 
unmatured, in accordance with the terms of this Agreement, or to be held as Collateral for any 
Guaranteed Obligations or other amounts payable under this Article XVI thereafter arising. If (i) 
any Guarantor shall make payment to Agent and Lenders of all or any part of the Guaranteed 
Obligations, (ii) all of the Guaranteed Obligations (other than contingent indemnification 
Obligations to the extent no claim giving rise thereto has been asserted) and all other amounts 
payable under this Article XVI shall be paid in full in cash and (iii) all Commitments to lend 
hereunder shall have been terminated, Agent and Lenders will, at such Guarantor's request and 
expense, execute and deliver to such Guarantor appropriate documents, without recourse and 
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without representation or warranty, reasonably necessary to evidence the transfer by subrogation 
to such Guarantor of an interest in the Guaranteed Obligations resulting from such payment by 
such Guarantor. 

[REMAINDER OF PAGE INTENTIONALLY BLANK; SIGNATURE PAGES FOLLOW] 
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IN WITNESS WHEREOF, each of the parties has duly executed this Loan Agreement as 
of the date first written above. 

{001047&0 12) 

BORROWERS: 

OVER EVERYTHING, LLC 

By: ~6--=-
N.ame: ~~<-\,e..-") 
Tttle: \--\01"'-C¥)€1-

SUCHMAN, LLC 

~42 

GUARANTOR AND ADDITIONAL CREDIT 
PARTY: 

TCO?? 
0 

By: ~------
Name: <;;.€_~ <Se.r<:;:"L~ 
Title: ~0."""--~ 

85427()(}..vl 
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CAT3,LLC ~ 

By: ~b) __ 
Name: <;~~\.ers 
Title: ~C\<"'CI~ 

95 
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ADMINISTRATIVE AGENT AND 
COLLATERAL AGENT: 

ATLANTIC GROWTH CAPITAL LLC 

By: 
Nrune: 
Title: 

LENDERS: 

ATLANTIC GROWTH CAPITAL LLC 

By: 
Name: 
Title: 

96 
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ACT4,LLC 

By: 
Name: 
Title: 

ACT3,LLC 

By: 
Name: 
Title: 

ADMINISTRATIVE AGENT AND 
COLLATERAL AGENT: 

ATLANTIC GROWTH CAPITAL LLC 

By: 
Name: 
Title: 

~~ 
f'/1 llR.l<- IIJo~uC.\·1'1 

(\tm-loR.rc:.ffi S.tGN~~ 

LENDERS: 

ATLANTIC GROWTH CAPITAL LLC 

By: 
Name: 
Title: 

96 

~~· 
MAAI~ t-.loft.DWU-IT 

~o~ o'GN~tfilfi:.'J 
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4/22n019 Screen Shot 2019-02-17 at 8.0657 PM.png 

8{17/16 

JaclcV- I'm Sll/TY, did!l't realize my wife had scheduled-

9/17/15 
Crap. F11~ I had dodors app11inlml!!rt. Sentfram my,_ 

8/16/15 
Sure. Looking 1oJWard. Sent1rtmlrny iPhone > On Aug __ 

Mark Nordllcht ........ 8(16/15 

Thanks Seth. Ja~ky- nice to meet yoU. Is tllere a good_ 

Mark Nordlicht 
RE; Ct111-y thlngt; are happening. a,,.:ns 
El'llly- Please flkB us, am going through h"'l 111. the mo_ 

Mark Nordlicht 
Monday, Augus110, 2016 at 6:04 PM 

To: Sf!th Gerszberg 
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1110111!}' J1lOd 111111 gclliug 12 pe=Pl!m=nllll t..I.IIIIIIWIII. '*'"<!by IllS miilio:a iD Jl<lliiiOIUI (aDd puWillg with w:1 jllflowl ). 
Hapcfully""' gel u onmbr:r I:IJIIpk milliOD by lllid ocp. Can IIWIIOtblug like lhio world We an: ill ~ pullinJ in llll<lllu:l" 7 ill. dWo 
II%Dm1D, u !aU-ofya11rcWiio dJ:_, I'm jusll!yiJI& lo lhiDk auJ.oldc W lm..Jko\ Ja:IWiD II of COUiie brlDg IPC 2:0 fllrJIIIDI' Dr 

pv.. me idea tur 1 UO invutar for mgmt 11W 3 yr Jod:: "P· We an: MRi:iog OD batb. Slow go lboasJ!.I really lhifllt by rpid""'' I am 
W bad< In balano:z but I ~~~~demand lhal'o mo laic fur u. R n In ell)' now? 

+I bail put lOIII ill beftR lhBl) had iD1D !be: 
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Master Agreement for Unification of Zapata and Gerszberg Businesses 

This Master Agreement for Unification of Zapata and Gerszberg Businesses (this "Agreement") is made 
and entered into as of this 3'' day of June, 2016 (the "Effective Date") by and among Seth Gerszberg, an 
individual residing at 229 Chestnut Street, Englewood, NJ 07631, USA ("Seth"), Spectrum30, LLC 
("Spectrum30"), a US limited liability company, whos.e registered office is at 229 Chestnut Street, 
Englewood, NJ 07631, USA; and Franky Zapata, a French individual residing at 39 Avenue Saint-Roch, 
13740 LeRove, France ("Franky"): 

WHEREAS;Seth and Raymond Li ("Ray") are the sole owners of JLIP, LLC, a limited liability company formed 
under the laws of Delaware, USA ("JLIP"); 

WHEREAS, JLWowns the patents and patent applications listed on Exhibit A hereto (such patent rights, 
together with any and all associated trade. secrets, R&D, know-how and other forms of intellectual 
property now or at anytime later owned by JLIP, the "JLIP IP"); 

WHEREAS, Frankyis the sole owner of Zapata Holding, a French SARL whose registered offices are located 
at 39 Avenue Saint-Roch, 13740 le Rove, France, registered under the number 790 082 275 at the RCS of 
Aix-en-Provence {"Zapata Holding"); 

WHEREI\5, Z.apata Holding is the sole owner of all shares of each of (a) Personal Water Craft Product, a 
French SARL whose registered offices are located at 39 Avenue Saint-Roch, 13740 le Rove, France, 
registered under the number 502 833833 at the RCS of Aix-en-Provence, France ("PWC"), (b) Zapata 
Production, a French SARL whose registered offices are located at 39 Avenue 5aint-Roch, 13740 Le Rove, 
France,. registered under the number 802 702 324 at the RCS of Aix-en-Provence ("Zapata Production") 

and {c) ESH France, a French SARL whose registered offices are located at 39 Avenue Saint-Roch, 13740 
Le Rove, France, registered under the number 801857 038 at the RCS of Aix-en-Provence ("ESH France"); 

WHEREAS, Zapata Holding and PWC own intellectual property rights, including without limitation the 
trademarks., patents and patent applications listed on Exhibit B hereto {such and any and all other 
intelleciuarproperty rights, whether or not scheduled on Exhibit Bas the parties acknowledge that Exhibit 
B does not include a complete list of same, and including without limitation all patents, patent.applications 
such patent and trademark rights, togetherwith any and all associated trade secrets, R&D, know-how and 
·other forms of intellectual property now or at any time later owned by Zapata Holding and/or PWC, the 

"Zapata IP"); 

WHEREAS, on and subject to the terms and conditions herein, Seth, Spectrum30 and Franky desire to form 
a new business together, comprised of one or more intellectual property holding companies which, 
among other things, will own all the JUP IP (subject to terms and conditions herein concerning Ray) and 
the Zapata IP, and one or more operating companies which, among other things, will design, manufacture, 
distribute, sell and/or promote products using. the JLIP IP (subject to terms and conditions herein 

concerning Ray) and/or the Zapata IP on a global basis; 
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NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, Seth and Franky (the "parties") agree as follows: 

1. The Parties' Intent: the parties intend for the execution of this Agreement to constitute 

consummation of a binding, irrevocable transaction establishing a joint venture having the 

governance and economic structure set forth herein (the "Venture"). Although Additional actions 

and documentation may be needed to further memorialize the Venture, the parties agree to 

complete In good faith the obligations and actions as set forth herein and to finalile such 

documentation as soon as possible, and the lack of any such additional documentation shall in no 

way minimize, marginalize, or void the Venture established herein. 

1.1. To the parties' knowledge, this transaction is entirely lawful and does not require any 

government approval regarding dual-purpose legislation. Notwithstanding their belief, the 

parties shall not engage in anything illegal or contrary to the extent allowed by the laws of 

France, and If the Venture triggers or requires any governmental compliance, then the 

Parties shall endeavor to comply, and if such compliance is not attainable, then the Venture 

shall be restructured in a fashion that preserves the parties' economic and authoritative 

positions in a fashion that is narrowed as minimally as possible to remove the Venture from 

the scope. of any prohibitive regulations so that the Venture can proceed as intended. The 

parties agree to fully cooperate with one another and use best efforts to-ensure that any and 

all applicable legal, governmental and/or regulatory requirements are satisfied so as to 

render the transactions herein as lawful. 

2. Obligations of the Parties 

1 If the condition precedent hereafter mentioned is not satisfied before the 10" of June, 2016, the 

Agreement will be considered as void (with retroactivity) except the provisions mentioned in Articles 

10, 11. and 12 and except if waived by Franky: Spectrum30 shall deposit Ten Million euros 

(€10,000,000) ("Spectrum30 Deposit") with Zapata Holding bank account and the sum shall be 

received by Zapata Holding by the 10" of June, 2016 at the latest. The Spectrum30 Deposit shall be 

satisfied by a deposit converted from U.S. dollars to euros made at a currency exchange rate of 1.11 

USO:l Euro; 

2.2 The following obligations shall be satisfied during the Term of this Agreement, except if waived by 

Franky: 

2.2.1 Seth (at his and/or Spectrum 30's own expense) shall attempt to settle all third-party lawsuits 

naming JLIP as a defendant; 

2.2.2 The capitalization table attached in Exhibit C hereto of Spectrum30 shall be the same and 

remain unchanged; 
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2.2.3 Since the Effective Date, Seth shall have conducted his business, and shall have caused JLIP 

to conduct its business, in the ordinary course consistent with past practice and no material 

adverse change shall have occurred with respect to this business; Seth and JLIP shall not have 

transferred or assigned directly or indirectly and by any means any of JLIP IP without Frank/s 

prior written consent; 

2.2.4 The shares of all entities presently owned by Seth or any of his entities, to the extent such 

entities shall continue as subsidiaries of the Joint Holding Company, shall be free and clear 

of all liens and/or security interests; and 

2.2.5 On or before the lOth of June, 2016, Spectrum30 shall fund into an attomey trust account of 

Spectrum30's choosing a sum equal to $15 Million U.S. Dollars less the amount of the 

Sp~ctrum30 Deposit (the "Spectrum 3D Trust Funds"). The Spectrum30 Trust Funds shall be 

subject to further disbursement if, as, when and where Spectrum30 may direct for use in 

connection with settlement payments to Ray, settlement payments to plaintiffs asserting 

claims against JLIP, repayment to lenders that sourced funds used by JLIP and/or Jet\e.v, LLC 

and/or otherwise as Spectrum30 may direct. For avoidance of doubt, neither Franl<y nor the 

Joint Holding Company, nor any business owned or controlled by Frani<V shall have any 

.ownership interest in, and/or control over, the Spectrum 3D Trust Funds. 

2.3 The following obligations shall be satisfied during the Term of this Agreement, except if waived by 

Spectrum30: 

2.3.1 The Zapata IP shall be free and clear of all liens and/or security interests; 

2.3.2 Franky (at his own expense) shall attempt to settle all third-party lawsuits naming Zapata 

Holding or any of its subsidiaries as a defendant 

2.3.3 Since the Effective Date, Franky shall have conducted his businesses, and shall have caused 

Zapata Holding and its subsidiaries to conduct their respective businesses, in the ordinary 

course consistent with past practice and no material adverse change shall have occurred 

with respect to these businesses; Franky, Zapata Holding and its subsidiaries shall not have 

transferred or assigned directly or indirectly and by any means any of Zapata IP without 

Spectrum30's prior written consent; and 

2.3.4 The shares of all entities presently owned by Franky or any of his entities, to the extent such 

entities shall continue as subsidiaries ofthe Joint Holding Company, shall be free and clear 

of all liens and{ or security interests. 
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3 Venture Entities and Additional Documentation 

3.1 Establishment of Joint Holding Company: 

3.1.1 Franky shall form (or cause to be formed) a new French holding company ("Joint Holding 

Company") which shall be headquartered in France. 

3.1.2 The parties shall sign a shareholders' agreement substantially similar to that attached as 

Exhibit 0 hereto as of the date of the Purchase; 

3.1.3 S<!th, Spectrum30 and Franky undertake to {i) act in good faith and to avoid any act of any 

kind which will be in contradiction with the economy, spirit and terms and conditions of this 

Agreement, (ii) not engage In any negotiations with any potential partner inconsistent with 

the terms and conditions hereof, and promptly advise the other of any third-parties who 

may approach either side to engage in any form of such inconsistent negotiation; and 

(iii) negotiate and sign all the legal documentation usually required to implement the terms 

and .conditions of this Agreement and the other related documents and that will include 

standard provisions for this kind of transactions, including standard representations and 

warranties, including but not limited to a shareholders agreement according to the 

provisions mentioned in Article 3.1.2, in addition to the specific provisions included in this 

Agreement; 

3.1.4 Franky, Spectrum 3D and Seth shall take all necessary steps to agree on the number of shares 

of the Joint Holding Company, subject of the Purchase (as defined in Article 4.2.1) and to 

value the Zapata Holding's and Seth/Spectrum 30's contributions In kind referred to in Miele 

3, in a way which shall allow the following distribution oft he Joint Holding Company's capital 

and equity (post Purchase and contributions): (a) sixty percent (60%) held by Franky or a 

company controlled or owned by Franky and (b) forty percent (40%) held by Spectrum30; 

3.1,5 Franky, Spectrum30 and Seth shall take all necessary steps to agree on the corporate 

structure of the group controlled by the Joint Holding Company, including to agree on the 

identity and purpose of its wholly-owned subsidiaries, it being understood that the Joint 

Holding Company will own one or more intellectual property holding companies (the 

"IPCOs") which shall own all of the intellectual property rights (including but without 

limitation the JLIP IP subject to terms and conditions herein concerning Ray, the Zapata IP 

and the Propulsion IP) and one or more operating companies (the "OPCOs") which shall 

operate global businesses using such intellectual property rights. By way of example only, 

the IPCOs and/or OPCOs may divide their assets and/or structure their activities between 

water and air technologies; 
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3.1.6 Franky shall cause Zapata Holding (or its subsidiaries) to hold EUR 1,500,000 of cash (with 

Franky entitled to distribute to himself all the results prior to the Purchase and to make a 

loan of the amount above). The value of the EUR 1,500,000 of cash left by Franky in such 

companies as of the Purchase plus the cost basis of any Inventory (to the extent viable and 

sellable) left by Franky in such companies as of the Purchase shall be deemed a loan by 

Franky (the "Franky Loan"). Notwithstanding the foregoing, the principal amount of the 

Franky Loan shall not exceed EUR 3,000,000 as of the Purchase; 

3.1.7 The parties shall share information and materials concerning their respective businesses 

subject to unification hereunder, including without limitation as it relates to assets, liabilities, 

operations, finance, sales and marketing data. Immediately upon funding the Spectrum30 

Deposit, Franky will share all patents and pending patent applications with Seth. 

3.1.S Seth shall use commercially reasonable efforts to acquire (or cause an entity controlled by 

Seth to acquire) all of Ray's right, title and interest in and to Ray's equity in JLIP such that 

Seth (or an entity controlled by Seth) shall be the sole owner of JLIP and that the JLIP IP to 

be transferred as soon as possible in the Joint Holding Company; 

3.1.9 Seth shall use commercially reasonable. efforts to have caused Jetlev, LLC to have entered 

into an "Assignment for Benefit of Creditor" or other form of dissolution proceeding. with 

Ray's consent as soon as possible. 

4 Venture Equity Structure and Contributions 

4.1 Franky shall cause Zapata Holding to contribute in kind to the Joint Holding Company all of Zapata 

Holdings' assets and shares held in its existing companies (including without limitation in PWC, Zapata 

Production and ESH France) except the shares, by assets, Interests and debts detained in Franzap 

(''Franzap") a French real estate company with registered offices located in AVENUE DE SAINT-ROCH 

QUARTIER LE DOUARD 13740 LE ROVE registered under the number 480 155 340 at the RCS of Aix

en-Provence, for the value determined pursuant to Article 3.1.4 hereof. Franky represents that 

Franzap does not own any assets that are in any way related to the.JUP IP, Zapata IP, Propulsion IP, 

or the businesses affiliated with any such IP, except the real estate, object of some leases to the 

abovementioned companies. Notwithstanding the foregoing, any such affiliated real estate leases 

shall be at fair market value, and otherwise arm's length, and have a reasonable term.lfthe business 

needs change and/or a more economical alternative is available, then any and all leases with Franzap 

shall be terminable without penalty upon a maximum of three-months (3) notice. Franzap does not 

have and shall not place any lien, encumbrance, charge, or claim on any asset, inventory, or property 

of the Joint Holding Company or any subsidiaries thereof. 
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4.2 Seth and Spectrum30 shall: 

4.2.1 cause Spectrum30 to purchase a certain amount of Zapata Holding's shares in the Joint 
Holding Company for a global nef purchase price of Eight MII\Jon Euros (EUR 8,000,000) for 
the amount of shares in accordance with Article 3.1.4 (the "Purchase") to be paid from the 
Spectrum30 Deposit as from the constitution of the Joint Holding Company. The shares will 
be transferred at. the time of the Purchase. The parties 0gree that the aforementioned 
purchase price is and conclusively shall be deemed a function ofthe following purchase price 
allocation: Seven MJI\ion Five Hundred Thousand Euros (EUR 7,SOO,OOO) is allocated towards 
activities relating to water-based propulsion technology; and Five Hundred Thousand Euros 
(EUR 500,000) is allocated towards air-based propulsion technology. 

4.2.2 subject to Seth having acquired (or caused an entity controlled by Seth to acquire) all of Ray's 
right, tiile and interest in and to Ray's equity in JLIP such that Seth (or an entity controlled 
by Seth) shall be the sole owner of JLIP, Seth shall contribute in kind as soon as possible to 
the Joint Holding Company all the JLIP IP for the value determined pursuant to Article 3.1.4 
hereof and transfer its shares to Spectrum30. 

4.2.3 grant a loan of two million euros (EUR 2,000,000) to the Joint Holding Company (the "Seth 
Loan"), at the same terms and conditions as the Franky Loan, to be paid from the Spectrum30· 
Deposit as from the constitution of .the Joint Holding Company, with repayment of the Seth 
Loan to be subordinated to the repayment of the Franky Loan (I.e., the Seth Loan shall not 
be repaid unless and until the Franky Loan has been repaid). Notwithstanding anything to 
the contrary in this Agreement, Seth shall not receive any repayment on the Seth Loan unless 
and until Seth has contributed in kind tot he Joint Holding Company all the JLIP IP. 

4.3 Franky, Spectmm30 and Seth sha\1 execute or cause the companies they respectively manage to 
execute a\1 the.documents and agreements reflecting the transactions provided for herein and make 
all payments required herein. These agreements include, but are not limited to, the license 

agreements providing for licensesthatthe OPCOs shall receive from the IPCOs so.as to conduct global 
operations using the technologies and intellectual property rights owned by the IPCQs, Such 
intercompany licenses shall contain reasonable royalty-rates and other terms designed to protect the 

underlying intellectual property rights. 

4.4 If and upon Seth acquiring (or has caused an entity contro\led by Seth to have. acquired) a \I of Ray's 
right,. title and interest in and to Ray's equity in JL\P such that Seth (or an entity controlled by Seth) 
to be the sole owner ofJLIP,"then Seth shall cause JLIP to assign to Joint Holding Company or one of 
its subsidiaries a \I oftheJLIP IP, free and clear ofa\1 Jlens.and/orsecurity interests (except for the Ray 
Li Security Interest, as defined below) with respect to the contribution of the share capital in the 

group of the Joint Holding Company mentioned in article 3.1.4. 
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5 Venture Covenants 

5.1 Each of Franky and Seth shall dedicate the majority of their working time to the Joint Holding 

Company and its subsidiaries (remuneration to be discussed In good faith). Neither Seth nor Franky 

shall directly or indirectly compete with Joint Holding Company and/or its subsidiaries as from the 

Effective Date. 

5.2 Franky shall be primarily responsible for day-to-day activities and operations of the Joint Holding 

Company (and any of its subsidiaries) in the areas of R&D, production, manufacturing and strategic 

evolution. Seth shall be primarily responsible for day-to-day activities and operations of the Joint 

Holding Company (and any of its subsidiaries) in the areas of business development, sales, intellectual 

property protection, legal and finance. 

5.3 Notwithstanding the foregoing, non-material decisions of the Joint Holding Company (and any of its 

subsidiaries) shall be made by good-faith consultation between Franky and Seth but with Franky to 

have sole decision-making authority in the event of a disagreement (including as it relates to areas 

for which Seth is primarily responsible on a day-to-day basis); provided, however, that any and all 

material decisions of the Joint Holding Company (and any of its subsidiaries) listed in Exhibit E hereto 

shall require unanimity between Franky and Seth. It being understood that in case of disagreement 

preventing to manage the company, the dispute shall be resolved according to Article 12. 

5.4 Each owner shall be transparent and permit the other access to the companies' books and records 

and promptly respond to and comply with any reasonable requests for information and/or materials 

regarding the company's finances and/or other operations, provided that the Spectrum30 Deposit 

has been effectively received by Zapata Holding. 

5.5 The parties hereby consent to issuance of the following two life insurance policies and shall use good

faith efforts to secure same as· soon as possible.: (a) a term policy (10 years if possible) on Franky's 

life with Spectrum30 as the sole beneficiary, With coverage of Fifteen Million U.S. Dollars 
($15,000,0DO), and the premiums for such policy shall be payable by Spectrum 3D; and (b) a term 

policy (10 years if possible) on Franky's life with the Joint Holding Company as the sole beneficiary, 

with coverage of Fifteen Million U.S. Dollars ($15,000,000), and the premiums for such policy shall 

be payable by the Joint Holding Company. 

5.6 The profits made by the Joint Holding Company shall be directly or indirectly shared between the 

parties in proportion to their holding in the company, that is, 60% for Franky (or the company 

controlled by Franky) and 40% for Spectrum30. 
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5.7 Franky, s·pectrum30, and Seth undertake that all the future "Propulsion·IP", as defined as the know
how, intellectual property, technology and r&d in any way relating to propulsion and including 
without limitation any and all such intellectual property rights relating to Jetlev, Flyboard, Flyboard 
Air, jetpack and/or hoverboard technology (and evolutions .thereof) shall be owned solely by the Joint 

Holding Company and its subsidiaries (and most likely the IPCOs), including without limitation any 
and- .all such know-how, intellectual property, technology and r&d designed, invented and/or 
otherwise developed by or on behalf of Seth, Franl<y and any business in which either has any form 
of interest. 

5.8 From and after anytime that the Joint Holding Company and its. subsidiaries shall have acquired the 
JLIP IP, the Joint Holding.Company and its subsidiaries shall be.jointly and severally liable for paying 
to Ray a royalty (the "Ray li Royalty") equal to five percent (5%) of net sales of water-propelled 
backpacks (for such purposes net sales means gross sales less only returns, chargebacks, taxes, 
shipping and insurance), but only to the extent such sales (a) are made in territories covered by 
Australian Patent No. 20052.26960, Canadian Patent No. 2,560,921, European Patent No. EP 1 732 
806 or U5. Patent Nos. 7,258,301, 7,735,772, and 7,900,867; and (b) are made during the life(s) of 
such patents. From -and after any time that the Joint Holding Company and its subsidiaries shall have 
acquired the JLIP IP, the Ray lJ Royalty shall be payable on sales by Joint Holding Company and/or 
any .of its affiliates (and/or unaffiliated licensees to the extent they pay royaltiEs to Joint Holding 
Company and/or·any of its affiliates). From and after any time that the Joint Holding Company and 

its subsidiaries shall have acquired the JLIP IP, to secure Ray's entitlement to the Ray Li Royalty, the 
Joint Holding Company and its subsidiaries shall grant to Ray· a first-priority security interest in and 
to the following collateral: the JLIP IP and any license agreements covering the JLIP IP, including any 
and afl proceeds therefrom (the "Ray Li Security Interest"). 

5.9 The Franky Loan shall be reimbursed as soon as the Joint Holding Company and/or its subsidiaries 
will be financially able to repay Franky and befor-e the Seth Loan. Subject to the satisfaction of the 
requirements of Article 4.2.3, the Seth Loan shall be reimbursed as soon as the Joint Holding 
Cqmpany and/or its Sl!bsidiaries will be financially able to repay Seth and after the reimbursement 
of the Franky Loan. For avoidance of doubt, the amount to be repaid under the Franky·Loan and/or 
Seth Loan may be subject to downward adjustment based up.on the indemnification mechanisms 

expressly provided for herein. 
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5.10 If, as of the Purchase, Seth had not yet acquired {and had not yet caused an entity controlled by Seth 
to have acquired} all of Ray's right, title and interest in and to Ray's equity in JLIP such that Seth {or 
an entity controlled by Seth) was then the sole owner of JLIP, then Seth shall continue to use 
commercially reasonable efforts to acquire {or cause an entity controlled by Seth to acquire} all of 
Ray's right, title and interest in and to Ray's equity in JUP. If Seth shall have acquired {or have caused 
an entity controlled by Seth to have acquired) all of Ray's right, title and interest in and to Ray's equity 
in JLIP such that Seth {or an entity controlled by Seth} is then the sole owner of JLIP then, at such 
time, Seth shall cause JLIP to assign to Joint Holding Company or one of its subsidiaries all ofthe JLIP 
IP, free and clear of all liens and/or security interests (except for the Ray U Security Interest, as 
defined below} with respect tothe.contribution oft he capital of the group menti<Jned in Article 3.1.4. 

5.11 Neither party nor any of party's businesses, including the Joint Holding Company and/or any of its 
subsidiaries, shall commercialize or sell any products which may constitute violation of law .or 
jeopardize the validity of this Agreement based upon potential "dual products" and no such products 
shall be sold prior to a determination of the lawfulness of same by the applicable French regulatory 

' 
authority. 

6 Representations and wamntles 

6.1 Franky represents and warrants to Seth and Spectrum30 that: 

6 .. 1.1 The IPCOs shall own all forms of intellectual property to the extent now or at any time 
hereinafter owned or developed by Franky and/or any company in which Franky has any 
form of interest, Including without limitation, all of the Zapata IP, alllP in any way related to 

water and/or air propulsion technologies and/or flying technologies and all associated 
and/or related technologies, and any and all Propulsion IP owned by Franl<y and/or any of 
his businesses {including without limitation Zapata Holding and PWC}; 

6.1.2 All the intellectual property referred to in Article 6.1.1 shall be centralized in the IPCOs free 
arid clear of liens and encumbrances; 

6.1.3 The IPCOs additionally shall own and control, on an exclusive basis, all rights of endorsement, 
sponsorship, celebrity and publicity in and to the name, image and likeness of Franky; 

6.1.4 The OPCOs shall own all of PWC and any and all operating assets of any of Franky's other 
existing businesses, including Zapata Production and ESH France, except the real estate 
company named Franzap owned by Franky and its assets and any interest or debts related 
to this company as such real estate company does not fall within the scope of this 
transaCtion. 
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6.1.5 This Master Agreement does not infringe any other agreement past or present, or any by

law applicable to it, by which he is bound. 

6.2 Seth and Spectrum30 represents and warrants to franky that on and as of the Effective Date: 

6.2.1 To the extent the JLIP IP then forms part of the venture, (i) the IPCOs shall fully own any and 

all intellectual property In any way related to water and/or air propulsion technologies 

and/or flying technologies and all associated and/or related technologies to the extent now 

or at any time hereinafter owned or developed by Seth and/or any company in which Seth 

has any form of interest, and for avoidance of doubt (ii) that such intellectual. property 

owned by the JPCOs shall include Without limitation all. of the JLIP JP and any Propulsion IP 

owned by Seth and/or any of his businesses (including without limitation JLJP); and 

6.2.2 To the extent the Jl\P IP then forms part of the venture, all the intellectual property referred 

to in Article 6.2.1 shall be assigned and centralized in the IPCOs free and clear of liens and 

encumbrances (except for the Ray Li Security Interest); 

6.2.3 Seth and/or Spectrum30 shall not permit JLIP to commence any legal proceeding against 

Joint Holding Company and/or any of its subsidiaries for infringement of JLIP's intellectual 

property rights and will use all his powers and voting rights to do so; and 

6.2.4 This Master Agreement does not infringe any other agreement past or present, or any by

law applicable to it, by which they are bound (and/or their subsidiaries or affiliates), including 

without limitation as relating to any agreement with JLIP or Ray. 

7 Severability: The nullity of one or more of these articles shall not result in the nullity of this 

Agreement. In this case, the parties undertake to use their best efforts to remedy the cause of such 

nullity so that, except where impossible, the agreement remain in full force and effect without 

disruption. 

8 Indemnification and specific performance 

8.1 Each party shall defend, indemnify and hold the other party harmless from and against any and all 

liability, loss, expense {including without limitation reasonable attorneys' fees), and claims for injury 

or damages arising out ofthe performance oft his Agreement, including but not limited to, in case of 

any breach of any of his covenants or inaccuracy of his representation or warranty. 
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8.2 The parties admit that the non-fulfillment of their commitments under this Agreement cannot be 

sufficiently sanctioned by damages. Accordingly, the parties expressly agree that they will seek 

specific performance as a priority rather than the termination or cancellation of this Agreement. For 

that purpose, the parties waive the implementation of the provisions of Article 1142 of the French 

civil code and accept that the injured party by a nonperformance of this Agreement could require, 

by way of legal action, the enforcement of the non-performed obligation, without prejudice of the 

damages which it could rely on pursuant to Article 8.1 hereof. In addition, for each promise of sale 

or purchase provided in this Agreement, the obliged party admits that his promise is irrevocable and 

cannot be withdrawn, even before the beneficiary of the said promise has lifted his option. 

8.3 Seth and Spectrum30 shall defend, indemnify and hold harmless Franky, the Joint Holding Company 

and its subsidiaries from and against any and all claims, losses, liabilities and/or damages, including 

without limitation reasonable attorneys' fees, arising from (a) any third-party claim based on any act 

or omission of Seth, JLIP, LLC and/or Jetlev, LLC occurring prior to the Purchase; and/or (b) any claim 

that sales of products by Joint Holding Company and/or any of its subsidiaries in the United States 

infringes or violates the patents· owned by JUP. As a form of security for Seth's obligations under this 

paragraph, any obligations owed by Seth under this paragraph may be funded by way of reducing the 

amount then owed under the Seth Loan on a dollar-for-dollar or euro-for-euro basis. 

8.4 Franky shall defend, indemnify and hold harmless Seth, the Joint Holding Company and its 

.subsidiaries from and against any and all claims, losses, liabilities and/or damages, including without 

nmitation reasonable attorneys' fees, arising from any third-party (except, Raymond Li, Seth,JLIP and 

Jetlev and/or any company in which one of them detains any kind of equity and/or interest) claim 

based on any act or" omission of Franky, Zapata Holding and/or PWC occurring prior to the Purchase. 

As a form of security for Franky's obligations under' this paragraph, any obligations owed by Seth 

under "this paragraph may be funded by way of reducing the amount then owed under the Franky 

Loan on a dollar-for-dollar or euro-for-euro basis. 

8.5 The failure to exercise, partially or totally, by either of the parties, of one or more rights under the 

provisions of this Agreement cannot be considered as a waiver of such rights for the future or of any 

other right hereunder. 

9 Term: This agreement shall remain in full force and effect as of the Effective D.ate and for a fifteen 

(15) year period thereafter. 
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10 Confidentiality: Eoch party expressly forbids itself to disclose the content and the actions of this 

Agreement to any third party, without the prior and written consent of the other parties. In addition, 

each party commits to consider as strictly confidential and not to disclose, use, sell or transfer to a 

thir(j party, directly or indirectly, any document and information which he could acquire or have 

access to Within this Agreement and/or from his relation with, or from his role In the Joint Holding 

Company and/or, as the case may be, its subsidiaries, and especially, the activity, the technology, the 

products, the clients, the strategy, the development, the commercial agreements or partnerships o.r 

the. financial situation of PWC Product and/or Zapata Holding. 

It is agreed that this confidentiality clause is waived when: 

-it i~. required by the applicable law or rules; 

-it only relates to disclosures made to a director, a manager, an officer, an employee or a professional 

counsel of a party, but only for the execution by such party ofhis commitments and obligations or 

the exercise of his rights resulting from this Agreement and if the abovementioned director, manager, 

officer, employee or professional counsel is also committed to respect the confidentiality of these 

information, which this party guarantees. 

Will not be considered as confidential the information: 

-which, atthe tfme of disclosure, are generally publically known, already published or in the public 

··domain because of third parties and without breaching the confidentiality commitment hereunder; 
' 

-available through. other sources without breaching the confidentiality commitment hereunder. 

NotwithStanding anything to the contrary herein, each party hereto may share Information with any 

of its tax advisors, legal advisors, representatives and/or business consultants subject to an 

agreement by such others to maintain confidential information as confidential. 

11 Notices: Any notice or other communication required or permitted to be given hereunder shall be 

·delivered in person, transmitted by email (with a confirmation copy to be sent by registered mail) or 

sent by international courier service or by registered mail addressed as follows: 

(i) If to Franky: 

Franky Zapata- 39 Avenue Saint-Roch, 13740 Le .Rove, France 

Email add~ess: franl<yzapata@hotmail.com 

With· atopy by email to: 

Olivier Nett- o\iviernett@novapartners. fr 

(ii) If to Seth or Spectrum30: 

Seth Gerszberg- 229 Chestnut Street, Englewood, NJ 07631, USA 

Email address: seth@thecollective.com 
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11 Notices: Any notice or other communication required or permitted to be given hereunder shall be 

delivered in person, transmitted by email (with a confirmation copy to be sent by registered mail} 

or sent by international courier service or by registered mail addressed as follows: 

(i}lf to Franky: 

Franky Zapata- 39 Avenue Saint-Roch, 13740 Le Rove, France 

Email address: frankyzapata@hotmail.com 

With a copy by email to: 

Olivier Nett- oliviernett@novapartners.fr 

(ii}lf to Seth or Spectrum30: 

Seth Gerszberg- 229 Chestnut Street, Englewood, NJ 07631, USA 

Email address: seth@thecollective.com 

With a copy by email to: 

Gregg Donnenfeld- gregg@thecollective.com 

And to: 

Olivier Save IIi- osavelli@alternativelaw.eu 

Any party may at any time change his address for service from time to time by giving notice to the 

other party in accordance with this Article 11. 

12 Arbitration: Any dispute arising out of or in connection with this agreement shall be referred to and 

finally resolved by arbitration under the LCIA Rules, which Rules are deemed to be incorporated by 

reference into this clause. The number of arbitrators shall be three, one of them designated by 

Franky, the other by Seth and the third by the two others arbitrators; the seat, or legal place, of 

arbitration shall be London, England. The language to be used in the arbitral proceedings shall be 

English, and the parties expressly direct any arbitrator to give the utmost deference and respect to 

the Parties' intent as reflected in Article 1 of this Agreement. 

signing for himself individually 
and for Spectrum30 

Franky Zapata 
signing for himself individually 
and for Zapata Holding 
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With a copy .by email to: 

Gregg Donnenfeld- gregg@thecollective.com 

And to: 

Olivier Save IIi- osavelli@alternativelaw.eu 

Any party may at any time change his address for service from time to time by giving notice to the 

other party in accordance with this Article 11. 

12 Arbitration: Any dispute arising out of or in connection with this agreement shall be referred to and 

finally resolved py arbitration under the LCIA Rules, which R.ules are deemed to be incorporated by 

reference into this clause. The number of arbitrators shall be three, one of them designated by 

Franky, the other by Seth and the. third by the two others arbitrators; the seat, or legal place, of 

arbitration shall be London; England. The language to be used in the arbitral proceedings shall be 

English; and the parties expressly direct any arbitrator to give the utmost deference and respect to 

the Parties' intent as reflected in Article 1 of this Agreement. 

Seth Gerszberg, 
signing for himself individually 
and for Spectrum30 

Franky Zapata 
signing for himself individually 
and for Zapata Holding 
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Exhibit A: JLIP Patents 

1. Australian Patent No. 2005226960; entitled "Personal Propulsion Device," Accepted Journal Date of 

January 21, 2010; 

2. Canadian Patent No. 2,560,921; entitled "Personal Propulsion Device," issued on October 27, 2009; 

3. European Patent No. EP 1732 806, entitled "Personal Propulsion Device," granted on October 28, 

2015; 

4. U.S. Patent No. 7,258,301; entitled "Personal Propulsion Device," issued on August 21, 2007; 

5. U.S. Patent No. 7,735,772; entitled "Personal Propulsion Device," issued on June 15, 2010; 

6. u,s. Patent No. 7,900,867; entitled "Personal Propulsion Device," issued on March 08, 2011; 

7. ·U.S. Patent No. 9,205,905; entitled "Waterproof Rotary Contact Assembly," issued on December 8, 

2015; 

8. U.S. Design Patent No. D714,086, entitled "Backrest," issued on September 30, 2014; 

9. U:S. Design Patent No. 0716,065, ·entitled "Platform," issued on October 28, 2014; 

10~ U.S. Pat. App. Ser. No. 14/210,102, entitled "Personal Propulsion Devices with Improved Balance," 

filed on March 13, 2014; 

11. U.S. Pat. App. Ser. No.14/312,892, entitled "Propulsion Devices with Improved Controls," filed on 

]un·e 24, 2014; 

12. U.S. Pat. App. Ser. No. 14/520,431, entitled "Control Systems for Personal Propulsion Devices," 1iled 

on October 22, 2014; and 

13. PCT App. Ser. No. PCT/U$14/26763, entitled "Personal Propulsion Devices with Improved Balance," 

filed on March 13, 2014. 
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Exhibit B: Zapata IP 

All patent applications and patents and/or other intellectual property rights scheduled and/or otherwise 

identified on the exhibit to that certain email sent by Olivier Nett to Nicholas Lewis on May 17, 2016. 
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Exhibit C: capitalization table of Spectrum 3D 

Emily Holton, 100% owner of Spectrum 30 
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EXhibit D :Shareholder Agreement 
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SHAREHOLDERS' AGREEMENT 

[ ... ] 

za _:::.___ a . .as u.s s - . .., - k££___ - £&_ ·- 2 ELi I 
i 

BETWEEN I 
Zapata Holding 

Zapata Holding I 
' ' I 
I 

AND I 
I 
I 
I 
I 

Spectrum30 I 

I 
I 
I 
I 

Dated [ ... ] 2016 I 
' 

I 
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BETWEEN: 

AND: 

Zapata Holding, a French company (societe a responsabilite limitee) with a share capital 
of € 651,000, whose registered office is at 39 Avenue Saint Roch, 13740 Le Rove, 
registered with the Trade and Companies Registry of Aix en Provence (France) under 
number 790 082 275, represented by its Chairman, Mr. Franky Zapata, duly authorized 
for the purposes hereof, 

hereinafter referred to as "Zapata Holding" 
of the flrst part, 

Spectrum30, LLC, a US limited liability company, with a share capital of € [ ... ], whose 
registered office is at [229 Chestnut St. .. ], , represented by its Manager, Mr. Seth 
Gerszberg, duly authorized for the purposes hereof, 

hereinafter referred to as "Spectrum30" 
of the second part, 

Zapata Holding and Spectrum 30 
being hereinafter referred io collectively as the "Parties" 

and individually as a or the ·Party", 

IN THE PRESENCE OF: 

Mr. Seth Gerszberg, a US citizen, born on[ ... ] and residing at 229 Chestnut Street, Englewood, 
NJ 07631, USA, 

- Franky Zapata, a FrenCh individual born on 27, September 1978 and residing at 39 
Avenue Saint-Roch, 137 40 Le Rove, France ("Franky"): 

[ ... ), a French company (societe a responsabilite limitee) with a share capital of € [ ... ), 
whose registered office is at 39 Avenue Saint Roch, 13740 Le Rove, registered with the 
Trade and Companies Registry of Aix en Provence (France) under number [ ... ], 
represented by its Chairman, Mr. Franky Zapata, duly authorized for the purposes hereof, 

WHEREAS: 

{to be .completed] 

hereinafter referred to as the "Company", 

the Parties and the Company 
being hereinafter referred to collectively as the "Signatories" 

and individually as a or the "Signatory". 

Case 1:18-cv-10936-JSR   Document 580   Filed 03/12/20   Page 139 of 179



Case 1:18-cv-10936-JSR Document 285-8 Filed 03/29/19 Page 36 of 103 

NOW THEREFORE THE PARTIES HEREBY AGREE AS FOLLOWS: 

ARTICLE 1 -DEFINITIONS 

For the purposes of this shareholders' agreement, the terms listed below, when written with a 
capita\ letter, sha\1 have the fo\lowing meanings: 

Activity: 

Agent 

Agreement: 

Change of Control 

Company 

Fu\ly Diluted Capital: 

· { ... ]Group: 

Master Agreement: 

Party: 

Security: 

Share: 

Third Party: 

any lawful activity of the Company, including without limitation, 
research and development, production and commercialisation 
of any device related to propulsion, f\yvboard, flyboard air and 
flying object; 

the agent appointed by the Parties, 

this shareholders' agreement, as amended or supplemented 
from time to time by way of amendment; 

the change of the control which has the meaning set forth in 
article L :233-3 of the French Commercial Code; 

L__j, a French company ([__]) with a share capital of € [._], 
whose registered office is at L_j, registered with the Trade 
and Companies Registry of L.J (France) under number L_j; 

capital of the Company consisting of the Shares forming Its 
capital and the Shares that may result from the exercise of any 
securities giving access to its capital, and of any options or 
subscription rights or a \location of shares; 

the group of companies constituted by the Company and its 
direct and inciirect subsidiaries as we\1 as any existing or future 
subsidiaries of these companies; 

that certain Master Agreement for Unification of Zapata and 
Gerszberg Businesses being entered into by and among Seth 
Gerszberg, an Individual residing at 229 Chestnut Street, 
Englewood, NJ 07631, USA and Franky Zapata, a French 
Individual residing at 39 Avenue Saint-Roch, 13740 Le Rove, 
France; 

any natural person or legal entity having signed or adhered to 
this Agreement as a Party; 

any ordinary or preferred Share which is or wi\1 be issued by the 
Company in representation of its share capital as we\1 as any 
securities giVing access to its capital and any subscription or 
attribution right related to these Securities; 

any ordinary or preferred share issued or lhat will be issued by 
the Company in representation of its capital; 

any natural person or legal entity, which is not a Party to this 
Agreement; 

I 
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i 

I 
! 

Case 1:18-cv-10936-JSR   Document 580   Filed 03/12/20   Page 140 of 179



case 1:18-cv-10936-JSR Document 285-8 Filed 03/29/19 Page 37 of 103 

Transfer (to): 

Transfer. 

to complete a Transfer; 

any transaction resulting in a transfer of ownership (propriete, 
nue-propriete ou usufruit) of Securities, for any reason · 
whatsoever (including but not limited to sales, exchanges, 
gratuities, partial contributions of assets, mergers or any 
combination of these methods of transfer of ownership). 
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SECTION I - MANAGEMENT OF THE COMPANY 

ARTICLE 2- EXECUTIVE APPOINTMENT 

The Parties undertake to use their powers and voting right in the Company in order to appoint 
Mr. Franky Zapata or any company controlled by him as President of the Company. 

SECTION II- SHARE CAPITAL OF THE COMPANY 

ARTICLE 3- PRE-EMPTIVE RIGHT 

3.1. Principle 

Each Party (hereinafter referred to as a "Transferot') undertakes, should it contemplate to 
Transfer (hereinafter referred to as the "Proposed Transfet') all or part of its Securities 
(hereinafter referred to as the" Transferred Security(ies)") to another Party or to a Third Party 
{hereinafter referred to as the "Transferee"), to offer to all the other Parties (hereinafter 
referred to as the "Beneficiaries") to acquire the Transferred Securities under the same terms 
and conditions (in particular but not limited to at the same price) as those set forth in the 
Prop<;>sed Transfer. 

3.2. Procedure 

• Notification of the Proposed Transfer 

The Transferor undertakes to notify to the Beneficiaries the Proposed Transfer. 

the number, nature· and category of the Transferred Securities, 

the identity of the Transferee (name, forename and residence for natural person and 
corporate name, form, registered office for legal entities -the same for the person who 
detains the ultimate control of the legal entities) and, as the case may be, the identity of 
the person holding more than fifty per cent (50%) of the share capital of the Transferee, 

the price or value per Transferred Security, for each category of Transferred Security, 

the terms arid conditions applicable to the Proposed Transfer, including but not limited 
to those applicable to the payment of the price. 

Any incomplete notification shall be deemed null and void. 

Such notification shall include a duly certified copy of the Transferee undertaking to acquire 
the Transferred Securities, under the sole condition precedent of the waiving of the pre
emptive right set out in this Article 3. 

• Exercise of the pre-emptive right 

Each Beneficiary shall be entitled to exercise the pre-emptive right through the notification to 
the Transferor and to the Agent of his/her intent to acquire whole or part of the Transferred 
Securities, within ninety (90) days of the notification of the Proposed Transfer {hereinafter 
referred to as the "Bxercise Period'). 

I 
I 
l 
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If the combined purchase offers of the Beneficiaries concern, in total, a number of Securities 
of the Transferor which exceeds the number of the Transferred Securities, the Beneficiaries 
may agree on the allocation of the Transferred Securities between them. If no notification of 
such agreement is provided to the Transferor and to the Agent before the expiry of the Exercise 
Period, the Securities shall be shared out between the Beneficiaries within the limit of their 
respeCtive requests and in proportion to the ratio of the Shares respectively held by each of 
them to the total riumber of the Shares held by the Beneficiaries. Any remaining Securities 
shall be transferred to the Beneficiaries having first notified its intent to exercise their pre
emptive right or, in case of a draw, having requested the largest number of Transferred Shares, 
within the limits of their respective requests. · 

If the combined purchase offers of the Beneficiaries concern, in total, a number of Securities 
of t.he Transferor equal to the number ofTransferred Securities, the Transferor shall, within ten 
(1 0) days of the expiry date of the Exercise Period, sign all the documents necessary to 
complete the corresponding Transfer and to register this Transfer, subject to the payment of 
the Transfer price. 

Should the Transferor fail to comply with this procedure, the Beneficiaries shall be entitled to 
request any lawyer to escrow the Transfer price. In such case, the mere remittance to the 
Company of (i) a copy of the Agreement, (ii) a receipt from the escrow and (iii) a confirmation 
from the Agent of the exercise of the pre-emptive right shall be deemed a duly executed 
transfer order and shall cause the Company to register the corresponding Transfer. The 
Company recognises it and acceptthis process. 

• Non-exercise of the pre-emptive right 

Upon expiry of the Exercise Period, should the Transferor have not received any pre-emptive 
notification from one or several Beneficiaries or should the Beneficiaries have exercised their 
pre-emptive right on a riumber of Securities inferior to the number of Transferred Securities, 
the Transferor shall be entitled to complete the Proposed Transfer. In this case, the Transfer 
cont~mplated in the Proposed Transfer shall be completed within fifteen ( 15) days of the expiry 
date of the Exercise Period, failing which the Transferor shall Implement again the 
aforementioned procedure. 

Article 4- ANTI-DILUTIOr-1 RIGHT 

l)pon issuance of any new Securities, whether reserved or not, or upon exercise of any 
securities giving access to the share capital issued by the Company, the Parties shall be 
entitled to maintain their participation at their original level. 

Consequently, each Party undertakes to use its powers and voting rights in the Company: 

to enable each Party to maintain its participation at its original level and under the same 
conditions (inpartlcular with regards to the price) as those offered to any other new holder 
of Securities by maintaining its preferential subscription right, and 

to enable each Party, in the event of an issuance of Securities with waiving of the 
preferential subscription right, to subscribe to the relevant issuance or to any 
complementary issuance that would be reserved to such Party within thirty (30) days of 
the relevant issuance, and this, urider the same conditions (in particular with regards to 
the price) as those. applicable to the new Securities that would be issued. 

I 
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Each Party expressly acknowledges and accepts that its participation in the Fully Diluted 
Capital shall be reduced if such Party decides not to exercise. the rights set out in this Article 4. 

ARTICLE 5 - FINANCING 

Each Party undertakes that all and any financing needs for the Company (and/or any of its 
subsidiaries), s()all (i) be exclusively covered by loans, which includes corporate loans, and (ii) 
not be covered by any equity transaction. Any loan provided by a Party to the Company (or 
any subsidiary thereof) shall bear an interest rate of fifteen percent (15%) per year, and any 
such .loan shall otherwise be subject to any other repayment terms mutually agreed upon by 
the Company and the lending Party. 

SECTION Ill- UNDERTAKINGS 

ARTICLE 6- NON-COMPETITION 

For the time periods during which (a) Zapata Holding or Spectrum30 directly or indirectly hold 
SecL(rities, and for a period of twenty-four (24) months from the date on which the Parties will 
cease to hold such Securities, or {b) Franky Zapata remains President or has another 
managerial role in the Company, then and for a period of twenty-four (24) months from the 
date on which Zapata ceases to have a managerial role in the Company, then the Parties, 
Franky Zapata, and Seth Gerszberg; 

(i) shall not take any interest, in any respect whatsoever, whether directly or indirectly, in 
particular through any company or family member, in any respect whatsoever, occupying 
in particular a position of employee, manager, member of the supervisory board, member 
of the executive board, manager, general manager, deputy general manager, director, 
employee, counsel or other, whether remunerated or not, in any company having an 
activity identical, related or similar to the Activity (hereinafter referred to as a 
"Competitor'') ; 

(ii) shall not hold, in any respect whatsoever, whether directly or indirectly, in particular 
through any company or family member, a participation in the capital of a Competitor, 
without prejudice to the right to hold a participation inferior to one per cent ( 1%) in the 
share capital of a company whose shares are listed on a regulated market or organized 
multilateral system for exclusive patrimonial purposes; 

(iii) shall not contact, in any respect whatsoever, whether directly or indirectly, in particular 
through any company or family member, any employee and/or legal representative of the 
[ ... ] Group, with the view to offering him/her an employment agreement and/or any other 
position, such as legal representative; 

(iv) shall not solicit within the. framework of an activity identical, related or similar to the 
Activity, in any respect whatsoever, whether directly or indirectly, in particular through 
any company or family member, any client and/or provider with which the [ ... ] Group will 
have established commercial relationship, or that will have been prospected by the[ ... ] 
Group; 

{v) shall not build, grant for lease and, more generally, take any interest in any respect 
whatsoever, whether directly or indirectly, in particular through any company or family 
member, iii any industrial building in which any activity identical, related or similar to the 
Activity would be performed. 
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If the Parties, Franky Zapata, or Seth Gerszberg does not comply with the undertakings set 
out by this Article 6, the respective offending party or individual shall indemnify the Company 
and/or the. shareholder for the suffered loss, it being specified that said indemnification shall 
not be inferior to € 1 ,000,000. 

ARTICLE 7 -INTELLECTUAL PROPERTY 

The Parties recognize that the value of intellectual property related to the Activity are valuable 
to the Company (and its subsidiaries), and so the Parties shall exercise all commercially 
reasonable efforts to protect such intellectual property. 

SECTION IV- MISCELLANEOUS 

ARTICLE 8- ENTIRE AGREEMENT 

The Signatories hereby agree upon that the Agreement constitutes their entire agreement in 
respect of its purpose and replaces, supersedes and prevails over all other prior agreements 
or documents relating in any way to the subject matter hereof (except the Master Agreement). 
For avoidance of doubt, the Parties voting rights, powers, and authority regarding certain 
decisions related to the Company are governed as set forth in the Master Agreement. 

ARTICLE 9- SEVERABILITY 

In the event that any of the provisions hereof is held to be null or void in any way whatsoever 
and for. any reason whatsoever, this nullity shall not affe.ct the validity of the other provisions 
of the Agreement and the Signatories undertake to use their best efforts to remedy the cause 
of such nullity so that; except where impossible, the Agreement remain in full force and effect 
without disruption. 

The Signatories agree that the provisions set forth in the preamble and the Annex hereof shall 
form an integ'ral part of the Agreement. 

ARTICLE 1 0- NOTICES 

All notices .requested or authorized under the Agreement shall be executed in writing and shall 
be validly executed if either delivered in person or sent by registered letter, return receipt 
requested, or sent by fax or by e-mail confirmed by a letter delivered in person or by registered 

' 
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letter, return receipt requested, to the registered office or to the residence of the concerned 
Signatory, such as mentioned in the recitals of the Agreement. 

Any change in address for purposes hereof shall be notified by the concerned Signatory to the 
other Signatories and to the Agent as provided above. 

Notices and other communications delivered in person shall be effective on the delivery date, 
as confirmed by an acknowledgment of receipt from the recipient. 

Notices sent by e-mail or fax shall be deemed effective as of the date thereof, provided that 
they are confirmed on the same day by letter delivered in person or by registered letter, return 
race ipt requested. 

Any notice or other communication required or permitted to be given hereunder shall be 
delivered in person, transmitted by email (with a confirmation copy to be sent by registered 
mail) or sent by international courier service or by registered mail addressed as follows: 

(i) If to Zapata Holding: 
Franky Zapata- 39 Avenue Saint-Roch, 137 40 Le Rove, France 
Email address: frankyzapata@hotmall.com 
With a copy by email to: 
OliVier Nett- .oliviernett@novapartners.fr 

(ii) If to Spectruni30: 
Seth Gerszberg- 229 Chestnut Street, Englewood, NJ 07631, USA 
Email address; seth@thecollective.com 
With a copy by email to: 
Gregg Donnenfeld - gregg@thecollective.com 
And to: 
OliVier 8avelll - osavetu@alternativelaw.eu 

ARTICLE 11 -CONFIDENTIALITY 

11.1 Scope 

Each Signatory undertakes to consider and to treat as confidential the following information: 

the existence and content of this Agreement, 

any information and documents collected during the negotiation of this Agreement, for 
the purposes of its signing and during its execution. 

However, the Signatories hereby agree that the following information shall not be deemed 
confidential: 

arw information which be or become publicly known through no wrongful act of a Third 
Party or of the Signatory having disclosed the information, and 

it is <!vailable through other sources without breach of this confidentiality undertaking. 
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11.2 Undertakings 

As long as he/she is bound by this Agreement, and for a period of twenty-four (24) months 
from the termination date of the Agreement, each Signatory undertakes not to disclose, cede, 
transfer, to anyone, and by any means whatsoever, any information deemed confidential. For 
the same period, each Signatory undertakes not to use the information for any purpose 
whatsoever. 

Each Signatory shall however be entitled to disclose and use information deemed confidenljal, 
if necessary, in the following cases: 

within the framework of his/her position as employee or representative of[ ... ] Group, and 
generally, within the framework of his/her activity in the Group, 
if required· by law, legal decision or an administrative authority, 
if required for the exercise of his/her rights before a court or an administrative authority, 
if required for the execution of this Agreement, 
if required for the Transfer of his/her Securities under this Agreement, 
in case of prior written consent of all other Signatories. 

Each Signatory undertakes to be liable for all consequences, whether direct or indirect, of any 
nature whatsoever, likely to result, for the companies of the [ ... ] Group and/or any other 
Signatory; from the disclosure of information deemed confidential, excluding those that will be 
disclosed in the aforementioned cases, if necessary. 

Article 12 -Adhesion 

No Party shall execute any Transfer of one or several Securities to any Third Party, and no 
Third Party shall subscribe to any issuance of any new Secu@es by the Company without the 
Third Party's· adhesion to the Agreement at the latest upon the completion of the Transfer or 
the subscription to the new Securities issued by the Company. 

For the implementation of this Article, the Parties grant to the Agent an irrevocable power of 
attorney to make such Third Party become a party hereto. 

Accordingly, the mere execl!tion by the Agent of a copy of the Agreement also executed by 
the above.-mentioned Third Party shall be deemed executed by the Parties. Said Third Party 
shall thus become a Party for the purposes of the Agreement and the Agreement shall benefit 
to and bind the said Third Party. 

The Agent.is also granted with all powers to amend the Agreement in order to include the Third 
Party's name and all the Parties shall be bound by such amendments. 

A copy of the amende.d Agreement shall then be notified to each of the Parties by the Agent. 

Should. the relevant Party fail to comply with its undertaking to ensure. that !he Third Party 
becomes a party hereto as set forth above, the Parties grant a joint and irrevocable power of 
attorney to the. Agent to refuse to register the information pertaining to the Transfer. 

In the event of a Transfer of Securities to a Third Party, the latter shall belong to the group of 
the transferor. 
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ARTICLE 13 -AGENT 

In order to guarantee the exercise of the rights which the Parties mutually grant to each other 
and to give full effect to the Agreement, the Parties agree to appoint, jointly and irrevocably, 
the Company as their common agent in charge of administrating the Agreement (hereinafter 
referred to as the "Agenr). 

As administrator of the Agreement, especially empowered by the Parties: 

the. Agent shall ensure that the shareholders' accounts opened by the Company mention 
that the Securities held by the Parties are subject to Transfer restrictions pursuant to the 
Agreement; 

the Agent shail verify the conformity of such transfer orders to the undertakings subscribed 
in \he Agreement; 

the Agent shall register a transfer order only after ensuring that the procedures provided 
for in the Agreement have been satisfied and that the Transfer may be completed; 

This power ol attorney applies to all the Securities held by the Parties. 

The Agent shail be entitled to terminate his/her mission at any time, provided that he/she 
notifies such a termination at least six (6) months in advance. Upon expiry of this notice period, 
if no Agent has been appointed, the most diligent Party will be entitled to request the court 
having jurisdiction to appoint a new Agent. · 

ARTICLE 14 -DURATION 

The Agreement is entered into for a period of fifteen (15) years from .its signing date. Upon 
expiry of this first period of fifteen (15) years, the Agreement shail be automatically renewed 
for successive period of five ( 5) years. On each renewal, any Party may terminate its 
participation to the Agreement, by notifying such decision to the other Parties at least six (6) 
months in. advance. The Agreement shail remain effective between ail other Signatories. 

In addition, the Agreement will terminate, with regards to a specific Party, on the date when 
such Party shall cease to hold any Security. Notwithstanding the foregoing, such Party shall 
not be relieved from any liabilities or obligations whatsoever in respect of matters, undertakings 
or conditions which shall not have been done, observed or performed by that Party prior to 
such termination. The Agreement shall remain in force between all other Signatories. 

However, the expiry of the Agreement shall not affect the validity of any right or obligation of 
any Party of which duration exceeds the duration of this Agreement, such as, in particular, all 
undertakings of which starting date and term are set forth in this Agreement independently 
from the term of this Agreement and/or result from the execution or non-execution of the 
Agreerrierit before its expiry. 
Notwlthst;:mding the foregoing, the Agreement shall automatically terminate upon the 
admission of Securities on a regulated stock market. 
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ARTICLE 15 -ARBITRATION' 

Any dispute arising out of or in connection with this agreement shall be referred to and iinally 
resolved by arbitration under the LCIA Rules, which Rules are deemed to be incorporated by 
reference into this clause. The number of arbitrators shall be three; the seat, or legal place, of 
arbitration shall be London, England. The language to be used in the arbitral proceedings shall 
be English 

For Zapata Holding 
Mr Fra·nky Zapata 

For Spectr'um30 
Mr Seth Gerszberg 

Mr Seth Gerszberg 

Franky Zapata 

Executed in [ ... ] originals, 
on{ ... ) 2016, 
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ANNEX 
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Exhibit E: Material Decisions 

1. Adoption and/or modifications of budgets 

2. Any material change in the scope or nature of the company's business activities 

3. Any contract or transaction which imposes obligations on the business (a) exceeding One 
Hundred Seventy-Five Thousand (175,000) Euros; and/or (b) lasting more than three (3) 
months 

4. Any expenditure outside of an agreed upon budget 

5. Any transaction outside the ordinary course of business 

6. Any business dealing with an affiliated person or entity 

7. Commencement or settlement of any litigation or other legal proceeding 

8. Appointment or termination of outside professionals (e.g., lawyers, accountants) 

9. Granting any security interests, liens or other encumbrances on any assets of the company 

10. Granting any corporate guarantees 

11. Entering into any Joan, licensing or endorsement agreement 

12. Approval of business plans 

13. Admission of any person as a new equity owner of the company in a manner that dilutes 
another person's equity in the company 

14. Decisions regarding amounts and timing of distributions and/or reserves 

15. Entry into material transactions, including asset sales, mergers, reorganizations or other 
similar transactions 

16. Any agreement, any transfer, any pledge and/or any operation, transaction of any kind 
relating to the intellectual property owned by Joint Holding Company and/or any of its 
subsidiaries. 

17. Adoption oftrademarks 

20/21 
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18. Tax decisions that impact taxes on the other 

19. Appointment of any "Agent'' that may be referenced in the Shareholders' Agreement 

20. Any other decisions that have the potential of adversely impacting one owner over another 

21/21 
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Original Issue Date: June 9, 2016 

Principal Amount: $15,000,000 US 

SECURED NOTE 

TillS NOTE is a duly authorized and validly issued Note of Spectrum30, LLC, a New Jersey 
limited liability company (the "Borrower"), having its principal place of business c/o Emily Holton, 229 
Chestnut Street, Englewood, NJ 07631 (this "Note"). 

FOR VALUE RECEIVED, Borrower promises to pay to Huron Capital, LLC (the "Holder"), 
with an address at: 250 West 551

h Street, 141
h Floor, New York, NY 10019; Fax: 212-582-2424,or shaH 

have paid pursuant to the terms hereunder, the principal sum of Fifteen Million Dollars (USD 
$15,000,000) on the Maturity Date (as hereinafter defined) or such other date as this Note is required or 
permitted to be repaid pursuant to the terms and conditions herein or such later date if extended by the 
Holder as provided hereunder, and to pay interest, if any, to the Holder on the then outstanding principal 
amount of this Note in accordance with the provisions hereof, and provided further that the parties 
acknowledge that some portion of such sum may be paid through shares of IMSC if and as applicable 
pursuant to Section 5 hereof. 

The Holder of this Note has been granted a security interest in assets of Borrower on and subject 
to the terms and conditions of that certain written Security Agreement entered into between Borrower and 
Holder simultaneous with entry into this Note (the "Securitv Agreement''). 

This Note is subject to the fo11owing additional provisions: 

Section 1. Definitions. For the purposes hereof, in addition to the terms defined elsewhere in this 
Note, (a) capitalized terms not otherwise defined herein shall have the meanings set forth in the Master 
Agreement (as defined herein); and (b) the following terms shall have the following meanings: 

"Bankruptcy Event" means any of the fo11owing events: (a) Borrower or any subsidiary 
thereof commences a case or other proceeding under any bankruptcy, reorganization, 
an·angement, adjustment of debt, relief of debtors, dissolution, insolvency or liquidation or 
similar law of any jurisdiction relating to Borrower or any subsidiary thereof, (b) there is 
commenced against Borrower or any subsidiary thereof any such case or proceeding that is not 
dismissed within 60 days after commencement, (c) Borrower or any subsidiary thereof is 
adjudicated insolvent or bankrupt or any order of relief or other order approving any such case or 
proceeding is entered, (d) Borrower or any Subsidiary thereof suffers any appointment of any 
custodian or the like for it or any substantial part of its property that is not discharged or stayed 
within 60 calendar days after such appointment, (e) Borrower or any subsidiary thereof makes a 
general assignment for the benefit of creditors, (f) Borrower or any subsidiary thereof calls a 
meeting of its creditors with a view to arranging a composition, adjustment or restructuring of its 
debts or (g) Borrower or any subsidiary thereof, by any act or failure to act, expressly indicates its 
consent to, approval of or acquiescence in any of the foregoing or takes any corporate or other 
action for the purpose of effecting any of the foregoing. 

"Borrower Trust Account" means an attomey trust account maintained by the Jaw firm 
Sherman WeBs Sylvester & Stamelman LLP law fitm for the benefit of Spectrum30. 
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"Business Day" means any day except any Saturday, any Sunday, any day which is a 
federal legal holiday in the United States or any day on which banking institutions in the State of 
New York are required by law or other governmental action to close. 

"Change of Control Transaction" means (a) Borrower merges into or consolidates with 
any other Person, or any Person merges into or consolidates with Borrower and, after giving 
effect to such transaction, the stockholders of Borrower immediately prior to such transaction 
own less than 50% of the aggregate voting power of Borrower or the successor entity of such 
transaction, or (b) Borrower sells or transfers all or substantially all of its assets to another Person 
and the stockholders of Borrower immediately prior to such transaction own less than 50% of the 
aggregate voting power of the acquiring entity immediately after the transaction. 
Notwithstanding the foregoing, neither of the following transactions shall constitute a Change of 
Control Transaction; (a) the consummation of transactions provided for under the Master 
Agreement; and/or (b) the lMSC Transaction. 

"Closing" means the date on which a shareholders' agreement is entered into for the Joint 
Holding Company (as such term is defined in the Master Agreement), pursuant to which such 
Joint Holding Company is owned (a) sixty percent (60%) by Franky Zapata ("Franky") or a 
company controlled or owned by Franky and (b) forty percent (40%) by Spectrum30. 

"Event of Default" shall have the meaning set forth in Section 5(a). 

"Finkelman Debt" shall mean all forms of liability or debt, including without limitation 
principal, interest, fees, and/or collection costs, that Holder (and any of its affiliates or 
subsidiaries, including without limitation Platinum Partners Value Arbitrage Fund L.P.) at any 
time owes to any one or more entities owned and/or controlled, in whole or in part, by Alan 
Finkelman or Steven Finkelman, including without limitation West Loop South LLC and Epocs 
Real Estate Partnership, Ltd. 

"Loan Documents" means this Note and the Security Agreement. 

"Master Agreement" shall have the meaning of the Master Agreement for Unification of 
Zapata and Gerszberg Businesses attached hereto as Exhibit A. 

"Maturity Date" means March 31, 2017, but subject to extension if and as provided for 
by Section 5( c). 

"New York Courts" shall have the meaning set forth in Section 9(d). 

"Original Issue Date" means the date of the first issuance of this Note (as first set forth 
above), regardless of any transfers of any Note and regardless of the number of instruments which 
may be issued to evidence such Note. 

"Permitted Indebtedness" means (a) debts to be satisfied with the Spectrum30 Trust 
Funds as contemplated by Section 2.2.5 of the Master Agreement; (b) any liabilities for borrowed 
money or amounts owed not in excess of $100,000 in the aggregate (other than trade accounts 
payable and insurance premium financing incurred in the ordinary course of business which shall 
be deemed Permitted Indebtedness), (c) all guaranties, endorsements and other contingent 
obligations in respect of indebtedness of others, whether or not the same are or should be 
reflected in the Borrower's consolidated balance sheet (or the notes thereto) not affecting more 
than $100,000 in the aggregate, except guaranties by endorsement of negotiable instmments for 
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deposit or collection or similar transactions in the ordinary course of business; (d) any liabilities 
for borrowed money that are junior to this Note; and/or (e) any liabilities arising under or in 
connection with entry into and/or consummation of the transaction provided for by the Master 
Agreement. 

"Permitted Lien" means the individual and collective reference to the following: (a) any 
liens under the Security Agreement; (b) Liens for taxes, assessments and other governmental 
charges or levies not yet due or Liens for taxes, assessments and other governmental charges or 
levies being contested in good faith and by appropriate proceedings for which adequate reserves 
(in the good faith judgment of the management of Borrower) have been established in accordance 
with GAAP, (c) Liens imposed by law which were incurred in the ordinary course of Borrower's 
business, such as carriers', warehousemen's and mechanics' Liens, statutory landlords' Liens, 
and other similar Liens arising in the ordinary course of Borrower's business, and which (1) do 
not individually or in the aggregate materially detract from the value of such property or assets or 
materially impair the use thereof in the operation of the business of Borrower and its consolidated 
Subsidiaries or (2) are being contested in good faith by appropriate proceedings, which 
proceedings have the effect of preventing for the foreseeable future the forfeiture or sale of the 
property or asset subject to such Lien, and (d) Liens in connection with Permitted Indebtedness. 

"Platinum" means Platinum Partners Value Arbitrage Fund, LP and any of its affiliates, 
including without limitation DMRJ, LLC and/or Montsant Partners, LLC. 

"Securities Act" means the Securities Act of 1933, as amended, and the rules and 
regulations promulgated thereunder. 

"Seth Loan" shall have the meaning ascribed to it in the Master Agreement. 

Section 2. Funding. Holder shall fund payment of the principal sum of Fifteen Million Dollars 
(USD $15,000,000) by payment by wire transfer of immediately available funds, transmitted on the 
Original Issue Date, to the account coordinates set forth in the accompanying funds flow letter signed by 
Borrower. 

Section 3. Payment Terms. 

a) Interest. Interest on unpaid principal under this Note shall accrue under this Note 
only if and as provided for by the following, as applicable, and in any such applicable circumstance, 
interest shall be payable in cash on the Maturity Date and/or when all amounts outstanding in connection 
with this Note shall otherwise be due and payable on and subject to the terms and conditions herein: 

(1) if Borrower materially breaches its Borrower LOI Obligation (as defined 
in Section 4.B.a below), then such interest shall accrue at the annual rate of eighteen percent (18%), 
calculated monthly and non-compounded, calculated retroactively from and after the Original Issue Date; 

(2) if Borrower complies with its Borrower LOI Obligation but at any point 
thereafter Holder advises Borrower in writing and/or Borrower advises Holder in writing that for any 
reason an IMSC Transaction will not close, then from and after the date of such written notification, 
interest shall accrue at the annual rate of twelve percent (12%), calculated monthly and non-compounded, 
calculated from and after the date of such written notification; or 

(3) if the IMSC Transaction (as defmed in Section 4.B.a.i) closes then, 
notwithstanding anything to the contrary in this Note, this Note shall be interest-free in all respects. 
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b) Payment Grace Period. Except as set forth herein, the Borrower shall not have 
any grace period to pay any monetary amounts due under this Note. 

c) Application of Payments. Any interest on this Note shall be calculated on the 
basis of a 360-day year and the actual number of days elapsed. Payments made in connection with this 
Note shall be applied first to amounts due hereunder other than principal and any interest, thereafter to 
any interest and finally to principal. 

d) Manner and Place of Payment I Payment Redirection. Notwithstanding anything 
to the contrary herein, except from and after the date of a Finkelman Enforcement Event (as hereinafter 
defined), all principal and any interest on this Note and other re-payments (including without limitation 
any Mandatory Pre-Payment) made by Borrower in connection with this Note shall be payable first to 
Alan Finkelman or Steven Finkelman (or entities owned or controlled thereby) to satisfy the Finkelman 
Debt to the extent then due by Holder and/or Holder's affiliates. For avoidance of doubt, such payments 
are in the form of an irrevocable 'payment direction' by Holder whereby, except from and after the date 
of a Finkelman Enforcement Event, Holder irrevocably directs such sums to be paid by Borrower to Alan 
Finkelman or Steven Finkelman (or entities owned or controlled thereby) for purposes of application 
towards the Finkelman Debt. As such, all such payments made by Borrower to Alan Finkelman or Steven 
Finkelman (or entities owned or controlled thereby) shall (a) constitute a reduction of Borrower's debt 
owed to Holder under this Note; and (b) constitute a reduction of the Finkelman Debt owed by Holder 
and/or Holder's affiliates. Once the Finkelman Debt has been satisfied in its entirety, then any remaining 
repayments due under this Note shall be payable at the Holder's offices as designated above in lawful 
money of the United States of America in immediately available funds (or in shares of lMSC if and as 
applicable pursuant to Section 5) without set-off, deduction or counterclaim. Upon any assignment of the 
interest of Holder in this Note, Borrower shall instead make its payment (or transfer of shares) pursuant to 
the assignee's instructions upon receipt of written notice thereof; provided, however, no assignee of this 
Note shall have the right to alter the foregoing payment direction mechanism as it relates to satisfaction of 
the Finkelman Debt. Additionally, nothing herein in any way relieves Holder and/or any of its affiliates 
from their independent obligations to satisfy the Finkelman Debt nor prejudices the holders of the 
Finkelman Debt from pursuing any and all rights and/or remedies in connection with enforcement and/or 
collection of such Finkelman Debt through any other lawful means. For purposes of this Note, the term 
"Finkelman Enforcement Event" means the commencement of litigation (or other form of legal 
proceeding) by which Alan Finkelman and/or Steven Finkelman (or entities owned or controlled thereby) 
seek to recover the Finkelman Debt. 

e) Mandatory Pre-Payment. As mandatory pre-payment under this Note, (the 
"Mandatory Pre-Payment"), Borrower shall use any and all net cash proceeds received by Borrower after 
the Original Issue Date and prior to the Maturity Date, except for cash proceeds received as repayment for 
the Seth Loan, to repay this Note (to the extent amounts under this Note are then outstanding), within two 
(2) Business Days following the receipt of such net cash proceeds received by Borrower. 

Section 4. Covenants. 

A. Negative Covenants. As long as this Note remains outstanding, unless Holder shall have 
otherwise given prior written consent, Borrower shall not directly or indirectly: 

a) other than Permitted Indebtedness, enter into, create, incur, assume, 
guarantee or suffer to exist any indebtedness for borrowed money of any kind, including, 
but not limited to, a guarantee, on or with respect to any of its property or assets now 
owned or hereafter acquired or any interest therein or any income or profits therefrom; 
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b) other than Permitted Liens, enter into, create, incur, assume or suffer to 
e)\ist any Liens of any kind, on or with respect to any of its property or assets now owned 
or hereafter acquired or any interest therein or any income or profits therefrom; 

c) amend its charter documents, including, without limitation, its certificate 
of incorporation and bylaws, in any manner that materially and adversely affects any 
rights of the Holder under this Note; 

e) redeem, defease, repurchase, repay or make any payments in respect of, 
by the payment of cash or cash equivalents (in whole or in part, whether by way of open 
market purchases, tender offers, private transactions or otherwise), all or any portion of 
any Indebtedness (other than this Note if on a pro-rata basis), whether by way of payment 
in respect of principal of (or premium, if any) or interest on, such Indebtedness, other 
than Permitted Indebtedness; 

f) declare or make any cash dividend or rights to acquire its assets to 
members of Borrower; or 

g) enter into any agreement with respect to any of the foregoing. 

B. Positive Covenants 

a. lMSC Transaction. Within seven (7) days from the Original Issue Date, Holder shall 
deliver to Borrower a proposed non-binding letter of intent between Joint Holding 
Company (or in the event Joint Holding Company has not then been set up then 
between its owners binding the Joint Holding Company upon its formation) and 
Implant Sciences, Corp ("IMSC"), which includes within it the Terms of the IMSC 
Transaction (as defined below). Subject to reasonable negotiation thereof and 
Borrower's reasonable satisfaction with the terms and conditions therein, Borrower 
shall cause Joint Holding Company to agree to enter into such a letter of intent (the 
"LOI") no later than thirty (30) days from the Original Issue Date (the "Borrower 
LOI Obligation"). In the event the Borrower materially breaches its Borrower LOI 
Obligation, then this Note shall immediately become due on the 60"' day following 
the Original Issue Date. 

i. "Terms ofthe IMSC Transaction" means all the following: 

I. A transaction whereby the assets and/or equity of Joint Holding 
Company shaH be purchased by or merged into Implant Sciences 
Corporation (an "IMSC Transaction"). 

2. lMSC will issue approximately 336,000,000 shares of its common 
stock (or preferred stock equivalent to prevent beneficial ownership 
reporting requirement), equivalent to fifty six percent (56%) of the 
pro forma common shares outstanding, to Joint Holding Company to 
be split on a pro rata 40/60 basis between the Borrower and the other 
owner(s) of Joint Holding Company. 
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3. Following the issuance of such shares there shall be a total of 
600,000,000 common shares outstanding on a fully diluted basis 
(including management options) in lMSC. 

4. Additionally, IMSC shall issue to Joint Holding Company fifty 
million (50,000,000) warrants to purchase the common stock of 
IMSC for one dollar and fifty cents (US $1.50), to be split on a pro 
rata 40/60 basis between the Borrower and the other owner(s) of 
Joint Holding Company. Such warrants shall be in form and 
substance reasonably acceptable to Borrower. 

5. Upon the sale of the trace detection IP and business currently owned 
by IMSC: 

a. lMSC shall pay Fifteen Million Dollars (USD $15,000,000) 
to Joint Holding Company (to be shared on a pro rata 40/60 
basis between the Borrower and the other owner(s) of Joint 
Holding Company), and for avoidance of doubt that portion 
of such sum ultimately paid to the Borrower shall be subject 
to the Mandatory Pre-Payment; 

b. IMSC shall repay all of its debt; 

c. There shall remain Twenty Million Dollars (USD 
$20,000,000) of cash available for R&D and working 
capital, immediately applied to repay the Seth Loan and 
Franky Loan (as such terms are defined in the Master 
Agreement). 

b. As soon as possible following formation of the Joint Holding Company, Borrower 
shall provide for a perfected first lien security interest, in favor of the Holder on the 
Borrower's equity stake (as described in the Master Agreement) in the Joint Holding 
Company for purposes of securing the obligations under this Note. 

c. The Borrower shall pay the funds loaned under this Note to the Borrower Trust 
Account, which shall be further disbursed from the Borrower Trust Account solely as 
follows: {I) an amount equal to Ten Million Euros (€10,000,000) may be disbursed 
to a bank account designated by Franky Zapata which shall constitute the 
Spectrum30 Deposit; and {b) the residual amount (i.e., a sum equal to $15 Million 
U.S. Dollars less the amount of the Spectrum30 Deposit) shall be subject to further 
disbursement (x) for use in connection with settlement payments to Raymond Li, 
settlement payments to plaintiffs asserting claims against JLIP, LLC, repayment to 
lenders that sourced funds used by JLIP, LLC and/or Jetlev, LLC and/or otherwise as 
Spectrum30 may direct; and (y) in all events, solely upon Holder's prior written 
approval on a payment-by-payment basis. 

Section 5. Repayment Following IMSC Transaction. and Share Transfers. 

a. For avoidance of doubt, in the event the IMSC Transaction closes as described in the 
Tenns of the IMSC Merger then, at such point in time, by virtue of Section 4.B(i){5), 
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the principal sum due under this Note will have been paid down by the amount of Six 
Million U.S. Dollars ($6,000,000), leaving a balance of Nine Million U.S. Dollars 
($9,000,000), with such balance subject to repayment as set forth below. 

b. Notwithstanding anything to the contrary in this Note, in the event the IMSC 
Transaction closes as described in the Terms of the IMSC Merger, the Borrower in its 
sole option and discretion may repay this Note in full at any time on or prior to the 
Maturity Date by either (a) transferring to Holder (or by virtue of multiple transfers 
over time) certain shares of IMSC valued at a cumulative total of Nine Million U.S. 
Dollars, calculated as a function of the Share Price Valuation (as hereinafter defined) 
("Share Transfers"), or (b) paying to Holder Nine Million U.S. Dollars ($9,000,000) 
less the value (by reference to Share Price Valuation) of any shares which may have 
then previously been transferred to Holder pursuant to this paragraph. For purposes 
of this Note, the "Share Price Valuation" per share as applicable to any Share 
Transfer (a) as measured within the first ten (10) days following the issuance of 
IMSC shares to Joint Holding Company as part of the closing of the IMSC 
Transaction, shall equal the average price at which Platinum had sold shares of IMSC 
stock over the course of the thirty (30) day period immediately following Platinum 
and/or Implant Sciences publicly .announcing the then-future IMSC Transaction; and 
(b) as measured at any time subsequent to such first ten (I 0) day period, shall equal 
the average price at which Platinum had sold shares of IMSC stock over the course of 
the full calendar month immediately preceding the date of the applicable Share 
Transfer (such thirty (30) day period immediately following such public 
announcement or such full calendar month, as applicable, hereinafter referred to as 
the "Applicable Measuring Period"). Within one ( l) business day of any request by 
Borrower, Holder shall provide Borrower (and cause Platinum to provide Borrower) 
with information sufficient to identify and substantiate the then-existing Share Price 
Valuation. Notwithstanding the foregoing, (i) Borrower's right to exercise a Share 
Transfer at any point in time shall be subject to a cap on the number of shares then 
being transferred (the "Share Transfer Cap") which prohibits Borrower from 
exercising Share Transfers at any point in time to the extent that by doing so the 
Borrower would have transferred to Holder more than fifteen percent (15%) of the 
number of shares which Platinum had sold within the Applicable Measuring Period 
applicable to the Share Transfer; and (ii) Borrower shall not have the right to exercise 
a Share Transfer at any point in time where the applicable Share Price Valuation is 
below seventy cents ($0.70). 

c. If the lMSC Transaction Closes but, as a function of Share Price Valuation and/or 
Share Transfer Cap, Borrower is precluded from exercising Share Transfers in 
quantities and/or valuations sufficient to repay this Note in full by March 31, 2017, 
then the Maturity Date shall automatically be extended to March 31, 2019 and 
Borrower shall continue to have all rights with respect to Share Transfers and/or 
otherwise under this Section 5 through such extended Maturity Date. 

d. At any time following public announcement of the IMSC Transaction (irrespective of 
whether or not such transaction closes) the Borrower shall have the ongoing right 
(which for avoidance of doubt shall continue even after the Note has been repaid in 
full) to sell to Platinum (and Platinum hereby agrees to purchase from Borrower) 
shares of IMSC (or by virtue of multiple sales over time), calculated as a function of 
the Share Price Valuation, and with the purchase price paid to Borrower in cash; 
provided, however, Borrower's right to sell shares under this paragraph (i) shall be 
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subject to the Share Transfer Cap; and (ii) shall be capped at sales totaling Six 
Million Dollars ($6,000,000) of payments to Borrower in the aggregate. 

Section 6. Holder conversion right: 

If Borrower materially breaches its Borrower LOI Obligation (in which case, pursuant to Section 4.B.a, 
this Note shall immediately become due on the 60'h day following the Original Issue Date) or if the 
Maturity Date should remain March 3!, 2017 without extension under Section S.c, and if this Note has 
not been repaid on or before such applicable repayment date, then Holder shall have the right on ten (I 0) 
business days notice to Borrower to convert its rights under this Note into fifty percent (50%) of the 
equity in Borrower (and Borrower shall have the right to avoid such conversion by repaying such Note 
prior to expiration of such ten (I 0) business day period). In the event of such conversion, the conversion 
shall constitute Holder's complete recourse with respect to this Note and all payments otherwise due 
hereunder shall be deemed fully satisfied and extinguished, and all security interests in favor of Holder 
with respect to this Note shall be deemed terminated and extinguished. 

Section 7. Events of Default. 

a) "Event of Default" means, wherever used herein, any of the following events 
(whatever the reason for such event and whether such event shall be voluntary or involuntary or 
effected by operation of law or pursuant to any judgment, decree or order of any court, or any 
order, rule or regulation of any administrative or governmental body): 

i. any default in the payment of the principal or interest amount of this 
Note, as and when the same shall become due and payable (whether on the Maturity Date 
or by acceleration or otherwise); 

ii. Borrower shall fail to observe or perform any other covenant or 
agreement contained in this Note which failure is not cured, if possible to cure, within 5 
Business Days after written notice of such failure sent by the Holder; 

m. a default or event of default (subject to any grace or cure period provided 
in the applicable agreement, document or instrument) shall occur under any of the Loan 
Documents; 

iv. any representation or warranty made in this Note, any other Loan 
Document, shall be untrue or incorrect in any material respect as of the date when made 
or; 

v. Borrower shall be subject to a Bankruptcy Event; 

vi. Borrower shall materially default on any of its obligations under any 
mortgage, credit agreement or other facility, indenture agreement, factoring agreement or 
other instrument under which there may be issued, or by which there may be secured or 
evidenced, any indebtedness for borrowed money or money due under any long term 
leasing or factoring arrangement that (a) involves an obligation greater than $250,000, 
whether such indebtedness now exists or shall hereafter be created, and (b) results in such 
indebtedness becoming or being declared due and payable prior to the date on which it 
would otherwise become due and payable; 

vii. Borrower shall be a party to any Change of Control Transaction; 
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VIII. any monetary judgment, writ or similar final process shall be entered or 
filed against Borrower, any subsidiary or any of their respective property or other assets 
for more than $100,000, and such judgment, writ or similar final process shall remain 
unvacated, unappealed, unbonded or unstayed for a period of 90 calendar days; 

ix. any dissolution, liquidation or winding up by Borrower of a substantial 
portion of their business; or 

x. cessation of operations by Borrower. 

b) Remedies Upon Event of Default and Change of Control Transaction. If any 
Event of Default or a Change of Control Transaction occurs, the outstanding principal amount of 
this Note and other amounts owing in respect thereof through the date of acceleration, shall 
become, at the election of Holder, immediately due and payable. Upon the payment in full of all 
amounts owing hereunder, the Holder shall promptly surrender this Note to or as directed by 
Borrower. In connection with such acceleration described herein, the Holder need not provide, 
and Borrower hereby waives, any presentment, demand, protest or other notice of any kind, and 
the Holder may immediately and without expiration of any grace period enforce any and all of its 
rights and remedies hereunder and all other remedies available to it under applicable law. Such 
acceleration may be rescinded and annulled by Holder at any time prior to payment hereunder 
and the Holder shall have all rights as a holder of this Note until such time, if any, as the Holder 
receives full payment pursuant to this Section 7(b ). No such rescission or annulment shall affect 
any subsequent Event of Default or impair any right consequent thereon. 

Section 8. Representations and Warranties of the Borrower. 

The Borrower, to the best of its knowledge,_hereby makes the following representations 
and warranties to the Holder: 

(a) Organization and Qualification. The Borrower is an entity duly incorporated or 
otherwise organized, validly existing and in good standing under the laws of the jurisdiction of its 
incorporation or organization, with the requisite power and authority to own and use its properties 
and assets and to carry on its business, and no proceeding has been instituted in any such 
jurisdiction revoking, limiting or curtailing or seeking to revoke, limit or curtail such power and 
authority or qualification. 

(b) Authorization; Enforcement. The Borrower has the requisite corporate power and 
authority to enter into and to consummate the transactions contemplated by this Agreement and 
each of the other Loan Documents and otherwise to carry out its obligations hereunder and 
thereunder. The execution and delivery of this Agreement and each of the other Loan Documents 
by the Borrower and the consummation by it of the transactions contemplated hereby and thereby 
have been duly authorized by all necessary action on the part of the Borrower and no further 
action is required by the Borrower. This Agreement and each other Transaction Document to 
which it is a party has been (or upon delivery will have been) duly executed by the Borrower and, 
when delivered in accordance with the terms hereof and thereof, will constitute the valid and 
binding obligation of the Borrower enforceable against the Borrower in accordance with its terms, 
except: (i) as limited by general equitable principles and applicable bankruptcy, insolvency, 
reorganization, moratorium and other laws of general application affecting enforcement of 
creditors' rights generally, (ii) as limited by laws relating to the availability of specific 
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performance, injunctive relief or other equitable remedies and (iii) insofar as indemnification and 
contribution provisions may be limited by applicable law .. 

(c) No Conflicts. The execution, delivery and performance by the Borrower of this 
Agreement and the other Loan Documents, and the consummation by it of the transactions 
contemplated hereby and thereby to which it is a party do not and will not: (i) conflict with or 
violate any provision of the Borrower's cettificate or articles of incorporation, bylaws or other 
organizational or charter documents, (ii) conflict with, or constitute a default (or an event that 
with notice or lapse of time or both would become a default) under, result in the creation of any 
lien upon any of the properties or assets of the Borrower, or give to others any rights of 
termination, amendment, acceleration, adjustment, exchange, reset, exercise or cancellation (with 
or without notice, lapse of time or both) of, any agreement, credit facility, debt, equity or other 
instrument (evidencing Borrower equity, debt or otherwise) or other understanding to which the 
Borrower is a party or by which any property or asset of the Borrower is bound or affected, or 
(iii) conflict with or result in a violation of any law, rule, regulation, order, judgment, injunction, 
decree or other restriction of any court or governmental authority to which the Borrower is 
subject (including federal and state securities laws and regulaiions), or by which any property or 
asset of the Borrower is bound or affected; except in the case of each of clause (iii), such as 
would not reasonably be expected to result in a Material Adverse Effect. 

(d) Filings. Consents and Approvals. The Borrower is not required to obtain any 
consent, waiver, authorization or order of, give any notice to, or make any filing or registration 
with, any court or other federal, state, local or other governmental authority or other Person in 
connection with the execution, delivery and performance by the Borrower of the Loan 
Documents. 

(e) Litigation. There is no action, suit, inquiry, notice of violation, proceeding or 
investigation pending or, to the knowledge of the Borrower, threatened against or affecting the 
Borrower before or by any court, arbitrator, governmental or administrative agency or regulatory 
authority (federal, state, county, local or foreign) (collectively, an "Action") which challenges the 
legality, validity or enforceability of any of the Loan Documents. 

(f) Disclosure. The Borrower understands and confirms that the Holders will rely on 
the foregoing representation in effecting transactions in securities of the Borrower. All of the 
disclosure furnished by or on behalf of the Borrower to the Holders regarding the Borrower and, 
their respective businesses and the transactions contemplated hereby, when taken together as a 
whole, is true and correct to the best of its knowledge and does not contain any untrue statement 
of a material fact or omit to state any material fact necessary in order to make the statements 
made therein, in light of the circumstances under which they were made, not misleading. 

(g) Office of Foreign Assets Control. Neither the Borrower nor, to the Borrower's 
knowledge, any director, officer, agent, employee or affiliate of the Borrower is currently subject 
to any U.S. sanctions administered by the Office of Foreign Assets Control of the U.S. Treasury 
Department ("OF AC"). 

Section 9. Miscellaneous. 

(a) Notices. All notices, demands, requests, consents, approvals, and other 
communications required or permitted hereunder shall be in writing and, unless otherwise 
specified herein, shall be (i) personally served, (ii) deposited in the mail, registered or certified, 
return receipt requested, postage prepaid, (iii) delivered by reputable air courier service with 
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charges prepaid, or (iv) transmitted by hand delivery, telegram, or facsimile, addressed as set 
forth below or to such other address as such party shall have specified most recently by written 
notice. Any notice or other communication required or permitted to be given hereunder shall be 
deemed effective (a) upon hand delivery or delivery by facsimile, with accurate confirmation 
generated by the transmitting facsimile machine, at the address or number designated below (if 
delivered on a Business Day during normal business hours where such notice is to be received), 
or the first Business Day following such delivery (if delivered other than on a Business Day 
during normal business hours where such notice is to be received) or (b) on the second Business 
Day following the date of mailing by express courier service, fully prepaid, addressed to such 
address, or upon actual receipt of such mailing, whichever shall first occur. The addresses for 
such communications shall be: (i) if to Borrower, to the address indicated on the front page of this 
Note, with a copy by email to: Gregg@TheCollective.com, and (ii) if to the Holder, to: the 
address and fax number indicated on the front page of this Note with a copy by email to: 
shorowitz@platinumlp.com. 

(b) Absolute Obligation. Except as expressly provided herein, no provision of this 
Note shall alter or impair the obligation of Borrower, which is absolute and unconditional, to pay 
the principal of, and accrued interest, as applicable, on this Note at the time, place, and rate, and 
in the coin or currency, herein prescribed. This Note is a direct debt obligation of Borrower. This 
Note ranks pari passu with all other notes now or hereafter issued under the terms set forth 
herein. 

(c) Lost or Mutilated Note. If this Note shall be mutilated, lost, stolen or destroyed, 
Borrower shall execute and deliver, in exchange and substitution for and upon cancellation of a 
mutilated Note, or in lieu of or in substitution for a lost, stolen or destroyed Note, a new Note for 
the principal amount of this Note so mutilated, lost, stolen or destroyed, but only upon receipt of 
evidence of such loss, theft or destruction of such Note, and of the ownership hereof, reasonably 
satisfactory to Borrower. 

(d) Governing Law. All questions concerning the construction, validity, 
enforcement and interpretation of this Note shall be governed by and construed and enforced in 
accordance with the internal laws of the State of New York, without regard to the principles of 
conflict oflaws thereof. Each party agrees that all legal proceedings concerning the interpretation, 
enforcement and defense of the transactions contemplated by any of the Loan Documents 
(whether brought against a party hereto or its respective Affiliates, directors, officers, 
shareholders, employees or agents) shall be commenced in the state and federal courts sitting in 
the State of New York, City of New York (the "New York Courts''). Each party hereto hereby 
irrevocably submits to the exclusive jurisdiction of the New York Courts for the adjudication of 
any dispute hereunder or in connection herewith or with any transaction contemplated hereby or 
discussed herein (including with respect to the enforcement of any of the Loan Documents), and 
hereby irrevocably waives, and agrees not to assert in any suit, action or proceeding, any claim 
that it is not personally subject to the jurisdiction of such New York Courts, or such New York 
Courts are improper or inconvenient venue for such proceeding. Each party hereby irrevocably 
waives personal service of process and consents to process being served in any such suit, action 
or proceeding by mailing a copy thereof via registered or certified mail or overnight delivery 
(with evidence of delivery) to such party at the address in effect for notices to it under this Note 
and agrees that such service shall constitute good and sufficient service of process and notice 
thereof. Nothing contained herein shall be deemed to limit in any way any right .to serve process 
in any other manner permitted by applicable law. Each party hereto hereby irrevocably waives, to 
the fullest extent permitted by applicable law, any and all right to trial by jury in any legal 
proceeding arising out of or relating to this Note or the transactions contemplated hereby. If any 
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party shall commence an action or proceeding to enforce any provisions of this Note, then the 
prevailing party in such action or proceeding shall be reimbursed by the other party for its 
attorneys' fees and other costs and expenses incurred· in the investigation, preparation and 
prosecution of such action or proceeding. 

(e) Waiver. Except as specifically set forth herein, the consent of the Holder shall 
be required for the waiver of any provision hereof on behalf of Holder. Any waiver by Borrower 
or the Holder of a breach of any provision of this Note shall not operate as or be construed to be a 
waiver of any other breach of such provision or of any breach of any other provision of this Note. 
The failure of Borrower or the Holder to insist upon strict edherence to any term of this Note on 
one or more occasions shall not be considered a waiver or deprive that party of the right thereafter 
to insist upon strict adherence to that term or any other term of this Note on any other occasion. 
Any waiver by Borrower or the Holder must be in writing. 

(f) Severability. If any provision of this Note is invalid, illegal or unenforceable, the 
balance of this Note shall remain in effect, and if any provision is inapplicable to any Person or 
circumstance, it shall nevertheless remain applicable to all other Persons and circumstances. 

(g) Usury. If it shall be found that any interest or other amount deemed interest due 
hereunder violates the applicable law governing usury, the applicable rate of interest due 
hereunder shall automatically be lowered to equal the maximum rate of interest permitted under 
applicable law. Borrower covenants (to the extent that it may lawfully do so) that it shall not at 
any time insist upon, plead, or in any manner whatsoever claim or take the benefit or advantage 
of, any stay, extension or usury law or other law which would prohibit or forgive Borrower from 
paying all or any portion of the principal of or interest on this Note as contemplated herein, 
wherever enacted, now or at any time hereafter in force, or which may affect the covenants or the 
performance of this Note, and Borrower (to the extent it may lawfully do so) hereby expressly 
waives all benefits or advantage of any such law, and covenants that it will not, by resort to any 
such law, hinder, delay or impede the execution of any power herein granted to the Holder, but 
will suffer and permit the execution of every such as though no such law has been enacted. 

(h) Next Business Day. Whenever any payment or other obligation hereunder shall 
be due on a day other than a Business Day, such payment shall be made on the next succeeding 
Business Day. 

(i) Headings. The headings contained herein are for convenience only, do not 
constitute a part of this Note and shall not be deemed to limit or affect any of the provisions 
hereof. 

G) Amendment. Unless otherwise provided for hereunder, this Note may not be 
modified or amended or the provisions hereof waived without the written consent of Borrower 
and the Holder. 

(k) Facsimile Signature. In the event that the Borrower's signature is delivered by 
facsimile transmission, PDF, electronic signature or other similar electronic means, such 
signature shall create a valid and binding obligation of the Borrower with the same force and 
effect as if such signature page were an original thereof. 

********************* 

l2 
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(Signature Pages Follow) 
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IN WITNESS WHEREOF, Holder and Borrower have caused this Note to be signed in their 
names by an authorized officer as of the 91

" day of June, 2016. 

BORROWER 

Spec~-

By: Seth Gerszberg 
Manager 

ACCEPTED AND AGREED: 
As to Sections 3( d) and 5 

Platinum Partners Value Arbitrage Fund, LP 
for itself and any of its affiliates, 

HOLDER 

~ita~ 
By: Mark Nordlicht 

Officer 

i~ou "mitation DMRJ, LLC and/or Montsa.nt Partners, LLC 

Mark Nordlicht 
Officer 

14 
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IN WITNESS WHEREOF, Holder and Borrower have caused this Note to be signed in their 
names by an authorized officer as of the 91

h day of June, 2016. 

BORROWER 

By: Se rszberg 
Manager 

ACCEPTED AND AGREED: 
As to Sections 3( d) and 5 

Mark Nordlicht 
Officer 

HOLDER 

H~,~ 
By: Mark Nordlicht 

Officer 

, LLC and/or Montsant Partners, LLC 
' . ,. . 

14 
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SECURITY AGREEMENT 

This SECURITY AGREEMENT, dated as of June 9, 2016 (this "Agreement"), made 
by Spectrum30, LLC, a New Jersey limited liability company (the "Company"), in favor of 
Huron Capital, LLC, a Delaware limited liability company (the "Secured Party"). 

RECITALS 

WHEREAS, on the date hereof, the Company and the Secured Party entered into a 
Secured Note (the "Note") whereby the Secured Party loaned to the Company the principal 
amount of Fifteen Million Dollars ($15,000,000) and the Company has agreed to grant to the 
Secured Party a lien on and security interest in and to the Collateral (as hereinafter defined); 

NOW, THEREFORE, in consideration of the premises and for good and valuable 
consideration the sufficiency of which is hereby acknowledged, the Company hereby agrees with 
the Secured Party as follows: 

1. Defined Terms. For the purposes hereof, in addition to the terms defined 
elsewhere in this Agreement, capitalized terms not otherwise defined herein shall have the 
meanings set forth in the Master Agreement for Unification of Zapata and Gerszberg Businesses, 
dated June 3, 2016 ("Master Agreement") and the following terms shall have the following 
meanings: 

(a) The following terms shall have the following meanings: 

"Agreement" has the meaning ascribed to such term in the introductory 
paragraph. 

"Collateral" has the meaning ascribed to such term in Section 2 hereof. 

"Company" has the meaning ascribed to such term in the introductory paragraph. 

"Event of Default" has the meaning ascribed to such term in the Note. 

"Obligations" means all principal, interest and all other amounts owing by the 
Company to the Secured Party, present or future, arising under the Note and under this 
Agreement 

"Secured Party" has the meaning ascribed to such term in the introductory 
paragraph. 

"UCC" means the Uniform Commercial Code from time to time in effect in the 
State ofNew York. 

(b) All capitalized terms defined in the UCC and not otherwise defined herein 
shall have the respective meanings provided for by the UCC. 

2. Grant of Security Interest. The Company hereby grants to the Secured 
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Party, as collateral security for the prompt payment when due of the Obligations, a security 
interest in and to the following (referred to herein as the "Collateral"): 

(a) all of Company's equity share, ownership rights, and/or other interest in and to 
the Joint Holding Company; 

(b) all of Company's rights under the Master Agreement; 

(c) all of Company's rights to the Spectrum30 Trust Funds (as such term is defined 
in the Master Agreement). 

3. Representations and Warranties. The Company represents and 
warrants that this Agreement has been duly executed and delivered by the Company and 
constitutes a legal, valid and binding obligation of the Company, enforceable in accordance with 
its terms, except as such enforceability may be limited by (a) bankruptcy, insolvency, 
reorganization, moratorium or similar laws of general applicability affecting the enforcement of 
creditors' rights and (b) the application of general principles of equity (regardless of whether 
such enforceability is considered in a proceeding in equity or at law). 

4. Rights of Secured Partv. 

(a) If an Event of Default has occurred and is continuing and the Secured Party 
has foreclosed on the Collateral in accordance with the requirement of the UCC, the Secured 
Party shall have the right to receive any and all income, collections, distributions, proceeds or 
other property received or paid in respect of the Collateral and make application thereof to the 
Obligations. 

(b) The rights of the Secured Party under this Agreement shall not be conditioned 
or contingent upon the pursuit by the Secured Party of any right or remedy against any other 
person which may be or becoine liable in respect of all or any part of the Obligations or against 
any other security therefor, guarantee thereof or right of offset with respect thereto. The Secured 
Party shall not be liable for any failure to demand, collect or realize upon all or any part of the 
Collateral or for any delay in doing so, nor shall it be under any obligation to sell or otherwise 
dispose of any Collateral upon the request of the Company or any .other person or to take any 
other action whatsoever with regard to the Collateral or any part thereof. . 

(c) Upon satisfaction in full of the Obligations, the Secured Party's rights under 
this Agreement shall automatically terminate and the Secured Party shall promptly deliver to the 
Company the surplus, if any, of the Collateral and this Agreement shall terminate and be of no 
further force and effect. 

5. Remedies. If an Event of Default has occurred and is continuing, the Secured 
Party may exercise, in addition to all other rights and remedies granted ih.this Agreement and in 
any other instrument or agreement securing, evidencing or relating tO the Obligations all rights 
and remedies of a secured party under the UCC (whether or not said UCC is in effect in the 
jurisdiction where the rights and remedies are asserted) and such additional rights and remedies 
to which a secured party is entitled under the laws in effect in any jurisdiction where any rights 
and remedies hereunder may be asserted, including, without limitation, the right, to the 
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maximum extent permitted by. law, to exercise all voting, consensual and other powers of · 
ownership (after foreclosure pursuant to the UCC) pertaining to the Collateral as if the Secured 
Party were the sole and absolute owner thereof (and the Company agrees to take all such action 
as may be reasonably appropriate to give effect to such right). 

6. Financing .Statements; Other Documents. The Company hereby 
authorizes the Secured Party to file a UCC-1 financing statementwith respect to the Collateral. 
The Company agrees to deliver any other document or instrument which the Secured Party may 
reasonably request with respect to the Collateral for the purposes of obtaining or preserving the 
full benefits of this Agreement and of the rights and powers herein granted. 

7. Miscellaneous. 

(a) Severability. Any provision of this Agreement which is prohibited or 
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 
prohibition or unenforceability without invalidating the remaining provisions hereof, and any 
such prohibition or unenforceability in any jurisdiction shall not invalidate or render 
unenforceable such provision in any other jurisdiction. · 

(b) Headings. The headings used in this Agreement are for convenience of 
reference only and are not to affect the construction hereof or be taken into consideration in the 
interpretation hereof. 

(c) No Waiver: Cumulative Remedies. No party's failure to exercise, nor any 
delay in exercising, any right, power or privilege hereunder shall operate as a waiver thereof. No 
single or partial exercise of any right, power or privilege hereunder shall preclude any other or 
further exercise thereof or the exercise of any other right, power or privilege. A waiver by either 
party of any right or remedy hereunder on any one occasion shall not be construed as a bar to any 
right or remedy which the party would otherwise have on any future occasion. The rights, 
remedies, powers and privileges herein provided are cumulative, may be exercised singly or 
concurrently and are· not exclusive of any rights, remedies, powers or privileges provided by law. 

(d) Waivers and Amendments; Successors and Assigns. None of the terms or 
provisions of this Agreement may be waived, amended, or otherwise modified except by a 
written instrument executed by the party against which enforcement of such waiver, amendment, 
or modific·ation is sought. This Agreement. shall be binding upon and shall inure to the benefit of 
the Company and successors and assigns of the Company and shall inure to the benefit of the 
Secured Party and their respective successors and assigns. · 

(e) GOVERNING LAW. THIS AGREEMENT ANDTHER!GHTSAND 
OBLIGATIONS OF THE PARTIES HERETO SHALL BE GOVERNED BY, AND 
CONSTRUED AND INTERPRETED IN ACCORDANCE WITH, THE LAW OF THE STATE 
OF NEW YORK WITHOUT GIVING EFFECT TO PRINCIPLES GOVERNING CONFLICTS 
OF LAW. 

(f) ·.JURISDICTION. ANY LEGAL ACTION OR PROCEEDING WITH 
RESPECT TO THIS AGREEMENT OR THE SUBJECT MA TIER THEREOF SHALL BE 
EXCLUSIVELY DECIDED BY THE STATE OR FEDERAL COURTS IN NEW YORK CITY, 
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BOROUGH OF MANHATTAN AND BY EXECUTION AND DELIVERY OF THIS 
AGREEMENT, THE COMPANY CONSENTS, FOR ITSELF AND IN RESPECT OF ITS 
PROPERTY, TO THE EXCLUSIVE JURISDICTION OF THOSE COURTS. THE COMPANY 
IRREVOCABLY WAIVES ANY OBJECTION, INCLUDING ANY OBJECTION TO THE 
LAYING OF VENUE BASED ON THE GROUNDS OF FORUM NON CONVENIENS, 
WHICH IT MAY NOW OR HEREAFTER HAVE TO THE BRINGING OF ANY ACTION OR 
PROCEEDING IN SUCH JURISDICTION IN RESPECT OF THIS AGREEMENT OR THE 
SUBJECT MATTER THEREOF. 

(g) Countemarts. This Agreement may be executed in any number of 
counterparts and all the counterparts taken together shall be deemed to constitute one and the 
same instrument. 

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed 
by their duly authorized officers as of the date set forth above. 

Company: 

SPECTRUM30, LLC 

By:~/ 
Name: seerszberg 
Title: Manager 

Secured Partv: 

Huron Capital, LLC 

By: 
Nam_e_: -------------------

Title: 
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BOROUGH OF MANHATTAN AND BY EXECUTION AND DELIVERY OF THIS 
AGREEMENT, THE COMPANY CONSENTS, FOR ITSELF AND IN RESPECT OF ITS 
PROPERTY, TO THE EXCLUSIVE WRISDICTION OF THOSE COURTS. THE COMPANY 
IRREVOCABLY WAIVES ANY OBJECTION, INCLUDING ANY OBJECTION TO THE 
LAYING OF VENUE BASED ON THE GROUNDS OF FORUM NON CONVENIENS, 
WHICH IT MAY NOW OR HEREAFTER HAVE TO THE BRINGING OF ANY ACTION OR 
PROCEEDING IN SUCH WRISDICTION IN RESPECT OF THIS AGREEMENT OR THE 
SUBJECT MATTER THEREOF. 

(g) Counterparts. This Agreement may be executed in any number of 
counterparts and all the counterparts taken together shall be deemed to constitute one and the 
same instrument. 

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed 
by their duly authorized officers as of the date set forth above. 

Company: 

SPECTRUM30, LLC 

By:~
Naml:~GerSzberg 
Title: Manager 

Secured Party: 

Huron Capital, LLC 

?nvt~ 
By: __________________ __ 

Name: 
Title: 
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EXHIBIT 5 
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Forbearance and Security Agreement 

This~be~rance and Security Agreement (this 'Agreement") is made and entered into as ofthis.s-;jay 

of :J Vf!,=. 2016 by and among Platinum Partners Value Arbitrage Fund, L.P. ("PPVA"), Epocs Real 

Estate Paership, Ltd. ("Epocs"), West Loop South LLC ("West Loop"), and DMRI Group, LLC ("DMRJ"). 

WHEREAS, pursuant to that certain Promissory Note dated as of August 12,2015 (the "August 12 2015 

Note"), (a) Epocs made loans to PPVA totaling the principal sum ofTwo Million Five Hundred Twenty 

Thousand Three Hundred Eighty Six Dollars and Eighty Four Cents ($2,520,386.84); and (b) West Loop 

made loans to PPVA totaling the principal sum ofTwo Million Five Hundred Sixty Nine Thousand Seven 

Hundred Sixteen Dollars and Eighty Four Cents ($2,569,716.84); 

WHEREAS, pursuant to that certain Inventory Purchase and Sale Agreement dated as of October 13, 

2015 (as amended, the 'Purchase and Sale Agreement"), PPVA guaranteed payments to West Loop now 

totaling the principal sum ofTwo Million Sixty Five Thousand Seven Hundred Seventy Three Dollars and 

Forty Eight Cents ($2,065, 773.48); 

WHEREAS, Epocs and West Loop (together, the "Creditors") are affiliated entities; 

WHEREAS, in accordance with the schedule set forth at Exhibit A hereto, sums due and owing by PPVA 

to the Creditors under the August 12 2015 Note and the Purchase and Sale Agreement (assuming no 

further payments), inclusive of principal, interest and other applicable fees (collectively, the 

'Obligations"), are projected to total Seven Million Six Hundred Ninety EightThousand Seven Hundred 

Forty Five Dollars and Seventy Four Cents ($7,698,745.74) as of October 31, 2016; 

WHEREAS, PPVA and DMRJ are affiliated entities with a common interest in amicable resolution of 

disputes between the Creditors and PPVA; 

WHEREAS, PPVA, Epees, West Loop and DMRJ (collectively, the "parties") enter into this Agreement for 

purposes of causing the Creditors to forbear from exercising rights or remedies with respect to the 

Obligations until October 31, 2016 in exchange for (a) a guarantee from DMRJ and (b) a first-priority 

security interest in any and all of DMRJ's rights and remedies under that certain Senior Secured 

Convertible Promissory Note dated September 5, 2012 with face amount ofTwelve Million Dollars 

($12,000,000), a copy of which is attached hereto as Exhibit B with its associated security agreement 

(together, the "Secured Note"). 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, the parties agree as follows: 

1. The Creditors shall forbrearfrom all enforcement actions against PPVA to enforce their rights under 

the Obligations prior to October 31, 2016; provided, however, this provision shall be of no further 

force or effect if and when PPVA should file for, or otherwise be subject to, any bankruptcy or other 

form of insolvency proceeding. 

1 
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2. DMRJ hereby guarantees that it shall be jointly and severally liable for repayment of the Obligations 

to the Creditors but, for such purpose, DMRJ's liability shall be limited to OMRJ's rights and 

remedies (including without limitation proceeds) under the Secured Note. Without limiting the 

foregoing, for purposes of securing the Obligations, DMRJ hereby grants to the Creditors a first

priority security interest in and to all of DMRJ's rights and remedies under the Secured Note, 

including without limitation in and to all payments and proceeds from the maker (Implant Sciences 

Corporation) thereunder. The Creditors shall have the right to make applicable UCC filings with 

respect to the foregoing, and PPVA and DMRJ shall cooperate with respect thereto, including 

without limitation by delivering to the Creditors the original signed version of the Secured Note as 

necessary to perfect such security interest. 

3. Notwithstanding anything to the contrary herein, Implant Sciences Corporation and DMRJ at any 

time shall have the right to divide the Secured Note into more than one note of lower 

denominations which add up to principal amounts ofTwelve Million Dollars ($12,000,000) in the 

aggregate (and except for the divided denominations, with all terms and conditions otherwise 

identical to those of the Secured Note), with one such divided note to be at prindpal amount of Four 

Million Six Hundred Ten Thousand Twenty Seven Dollars and Thirty Nine Cents ($4,610,027.39) (the 

uReplacement Secured Note"). For avoidance of doubt, the principal amount of any such 
Replacement Secured Note was intended to be calculated in a manner such that sums due 

thereunder shall total Seven Million Six Hundred Ninety Eight Thousand Seven Hundred Forty Five 

Dollars and Seventy Four Cents ($7,698,745.74) as of October 31,2016. At anytime DMRJ shall 

request, the Creditors shall return the original signed version of the Secured Note to DMRJ and 

DMRJ shall simultaneously provide the Creditors with the original signed version of the Replacement 

Secured Note in its stead. At such point in time, all references in Section 2 above to the ,,Secured 
Note• shall be deemed to refer to the "Replacement Secured Note•. For avoidance of doubt, the 

Creditors at all times shall be entitled to a first-priority security interest and this paragraph merely 

provides for a mechanism by which PPVA and DMRJ may replace the relevant collateral with 

collateral with lower principal value but nonetheless sufficient to cover payment of the Obligations 

in full. 

4. Notwithstanding anything to the contrary contained herein, (a) the Creditors' rights under the 

Secured Note under no circumstances shall include any right to exercise any form of conversion 

rights thereunder, or to benefit from any convertibility in the notes whatsoever; and (b) DMRJ shall 

have the right to amend (i) the maturity date ofthe Secured Note so as to extend it to a date no 

later than October 31, 2016 and/or (ii) any aspect of the Secured Note to the extent relating to 

conversion rights. Creditors shall cooperate in any and all respects as required to facilitate any such 

amendment(s), including without limitation by substituting any form of note then held in Creditors 

possession to effectuate such amendment. 

5. The rights and remedies granted to the Creditors hereunder are cumulative and, except to the 

extent expressly provided by paragraph 1 above, nothing herein constitutes a waiver of rights or 

2 
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remedies by the Creditors and nothing herein releases any person or entity from any obligation 

owed to the Creditors. 

6. This Agreement may be executed in counterparts, and/or with originals exchanged by electronic 

means. 

7. The terms and conditions of this Agreement constitute the entire agreement of the parties with 

respect to the subject matter hereof and shall not be amended absent a writing signed by all parties. 

{signature page(s) follow} 

3 
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IN WITNESS WHEREOF, the parties hereto by their signatures below enter into this Agreement as of the 

date first set forth above. 

PLATINUM PARTNERS VALUE ARBITRAGE FUND, L.P. 

By: 

EPOCS REAL ESTATE PARTNERSHIP, LTD. 

By=r/r q;i2-
WEST LOOP SOUTH LLC 

By:~ 
DMRJ GROUP, LLC 

By: /1-- .-------· 

4 
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PLATINUM DEBT DUE SCOPE ENTITIES 
As of 07/04/16 

EPOCS WLS TCOPS TOTAL 
Original Amt 2,520,386.84 2,669,716.84 2,065,773.48 7,255,877.16 
Repayments (100,000.00) 0 (100,000.00) 
Current Principle 2,520,386.84 2,569,716.84 2,065,773.48 7,155,877.16 
Interest 0 0 116,316.82 116,316.82 
Fee 0 0 61,973.20 61,973.20 
Total current amt due 2,520,386.84 2,569,716.84 2,244,063.50 7,334,167.18 

Accrued 
Interest thru: 5/31/2016 5/31/2016 6/6/2016 

Interest Rate 12.00% 12.00% 12.00% per an nun 
Anticipated Pay Date 10/31/2016 10/31/2016 10/31/2016 

#of Days 153 153 147 

Acc'd Interest 126,778.91 129,260.28 108,539.37 364,578.56 

Total with acc'd interest 2,647,165.75 2,698,977.12 2,352,602.87 7,698,745.74 

NOTES: 
*** Assumes no monthly interest payments on the EPOCS and WLS 
notes after payment for May accrued interest. 

I I 
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