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MEMORANDUM ORDER 

Before the Court is a motion for summary judgment by 

defendant Senior Health Insurance Company of Pennsylvania 

("SHIP") on all claims against SHIP by plaintiff David Levy in 

the instant action. ECF No. 51. The relevant background has been 

set forth in various prior Opinions and Orders of the Court, 

familiarity with which is here assumed. See In re Platinum-

I 

Beechwood Litig., 378 F. Supp. 3d 318, 321 (S.D.N.Y. 2019) ("May 

13 Opinion"); In re Platinum-Beechwood Litig., No. 18-cv-6658 

(JSR), 2019 WL 2911934, at *1 (S.D.N.Y. July 8, 2019) ("July 8 

Order"); In re Platinum-Beechwood Litig., No. 18-cv-6658 (JSR), 

2019 WL 3759171, at *l (S.D.N.Y. July 22, 2019) ("July 22 

Order"); ECF No. 63 ("August 9 Order"); ECF No. 67 ("August 20 

Order"). 
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The Court hereby grants the motion in its entirely, 

because, as discussed in the August 20 Order, Levy's criminal 

conviction on July 9, 2019 in United States v. Nordlicht et al., 

16-cr-00640-BMC (E.D.N.Y.) (the "criminal actiori") extinguishes 

his indemnification and advancement rights under the applicable 

investment management agreements ("IMAs"). The "first prong" of 

Paragraph 18(c) of the IMAs states that Levy shall be 

indemnified by SHIP for liabilities and losses arising out of 

. 
conduct that "does not constitute fraud, gross negligence or 

willful misconduct, and with respect to any criminal action or 

proceeding, without reasonable cause to believe his 

conduct was unlawful." ECF No. 54-1, Ex. 1 1 18(c); ECF No. 54-

2, Ex. 2 1 18(c); ECF No. 54-3, Ex. 3 1 18(c) (collectively, 

"IMAs"). Given that the jury has determined beyond a reasonable 

doubt that Levy is guilty of the three counts related to the 

fraudulent Black Elk scheme, not only is there far more than 

reasonable cause to believe his conduct was unlawful, but also 

it would blink reality not to conclude, for indemnification 

purposes, that his conduct is overwhelmingly likely to be found 

to constitute "fraud, gross negligence or willful misconduct" in 

the third-party civil actions where a lesser burden of proof 

applies than in the criminal case. Id. See also, August 20 Order 

10-14. 
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Levy tries to overcome this by referring to the "second 

prong" of Paragraph 18(c), which states that "[SHIP] shall, out 

of the assets of the Account, advance expenses, including legal 

fees, for which any Indemnified Party would be entitled by this 

Agreement to be indemnified upon receipt of an unsecured 

undertaking by such Indemnified Party to repay such advances if 

it is ultimately determined by a court of prope~ jurisdiction 

that indemnification for such expenses is not permitted by law 

or authorized by this Agreement." IMAs <J[ 18(c). While Levy 

argues that the "ul tim.ately determined" language refers, not to 

a jury verdict, but to a "final, non-appealable decision," i.e., 

language that appears later in Paragraph 18(c), this argument is 

basically irrelevant. This is because the second prong only 

applies to Levy's repayment obligations after he has received 

advancement or other payments from SHIP. But so 1 far he has 

received no such payments, and now, because of ~he jury's 

verdict, he is not entitled to any indemnification or 

advancement under the first prong. 

But even if the second prong were somehow relevant to the 

present inquiry, the Court disagrees with Levy's equation of the 

"ultimately determined" language with the "final, non-appealable 

decision" language found in subsequent sections. As this Court 

previously observed, Paragraph 18(c) makes no reference to a 
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"final non-appealable decision" in discussing LEJvy's repayment 

obligation to SHIP, whereas such reference is explicitly made in 

discussing SHIP's repayment obligation to Levy. ·August 20 Order 

12-13. Because the structure of Paragraph 18(c) ·is therefore 

clear and unambiguous in distinguishing "ultimately determined" 

from "the final, non-appealable decision," Levy'•s attempt to 

equate the two fails on its face. 1 

Both parties also seek to take advantage of the instant 

motion practice to try to relitigate several other issues that 

this Court previously decided, such as whether inter-party 

indemnification is allowed under the IMAs, what "out of the 

assets of the Account" means, and whether Levy is entitled to 

indemnification for conduct related to the Northstar 

investments. See generally May 13 Opinion; July:8 Order; July 22 

Order; August 20 Order. The Court continues to adhere to its 

earlier rulings. 

For all of the above reasons, the Court grants summary 

judgment in favor of for SHIP on all three counts of the 

1 In addition, the Court distinguishes the present case from Sun
Times, a Delaware law case that Levy relies on, whose 
applicability here is limited by the fact that (1) the IMAs are 
governed by New York law and (2) Sun-Times concerned advancement 
and indemnification for officers and directors of a Delaware 
corporation, a context different from Levy's relationship to 
SHIP. Sun-Times Media Grp., Inc. v. Black, 954 A.2d 380 (Del. 
Ch. 2008) . 
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complaint and dismisses the complaint in its entirety, with 

prejudice. The Clerk of the Court is directed to enter final 

judgment and close the entry at docket number 51 in 19-cv-3211. 

SO ORDERED. 

Dated: New York, NY 

September (; , 2019 
~rJ24t 
JS.RAKOFF, U.S.D.J. 
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