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Defendants Beechwood Re (in Official Liquidation) s/h/a Beechwood Re Ltd., B Asset 

Manager, L.P., Beechwood Bermuda International Ltd., Beechwood Re Investments, LLC, Mark 

Feuer, Scott Taylor, and Dhruv Narain respectfully submit this memorandum of law in 

opposition to plaintiff Senior Health Insurance Company of Pennsylvania’s (“SHIP”) motion for 

leave to amend pursuant to Rule 15(a)(2) of the Federal Rules of Civil Procedure (“FRCP”).1  

PRELIMINARY STATEMENT 

SHIP’s instant motion should be denied for three separate and independent reasons: 

First, on September 7, 2018, this Court “So-Ordered” a Civil Case Management Plan that 

set a deadline of October 12, 2018 to file amended pleadings.  (Doc. 55 at ¶ C.)  It is well settled 

in the Second Circuit that, under FRCP 16(b), a movant must demonstrate the existence of “good 

cause” to extend that deadline.  Here, SHIP proffers no justification whatsoever – much less one 

constituting good cause – for its failure to timely amend its complaint.  Indeed, SHIP’s motion 

nowhere suggests that it was not fully aware of all the facts and causes of actions it now seeks to 

add between the time it filed its initial complaint on July 24, 2018 and the October 12, 2018 

deadline.  For this reason alone, SHIP’s motion should be denied. 

Second, it is equally well settled that a motion to amend should not be granted where, as 

here, it is clearly being used as a vehicle for reinstating claims that this Court dismissed with 

prejudice in its December 6, 2018 Opinion and Order (the “Order,” Doc. 72), i.e., SHIP’s claims 

for civil conspiracy and fraudulent inducement against Mr. Narain.  In short, this is a motion for 

reconsideration masquerading as a motion for leave to amend.   

                                                 
1 If the Court grants SHIP leave to amend its complaint, in whole or in part, Defendants 
respectfully reserve the right to move to dismiss any newly added claims for failure to state a 
claim under FRCP 12(b)(6). 
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On December 13, 2018, SHIP’s counsel sent an email to Defendants’ counsel stating that 

SHIP: 

intends to file a Motion for Partial Reconsideration of the Court’s . . . Order . . . . 
Specifically, SHIP will request that the Court reconsider its dismissals with 
prejudice of Count Five of the Complaint (Fraudulent Inducement) as to 
Defendant Dhruv Narain and Count Eleven (Civil Conspiracy) as to all 
Defendants to make them “without prejudice” . . . . 

(See Declaration of Stacey P. Eilbaum, dated December 21, 2018 (the “Eilbaum Decl.”) 

Ex. 1 (emphasis added).) 

Accordingly, SHIP sought leave from the Court to move for reconsideration.  But, 

lacking any grounds for such a motion (e.g., the existence of newly discovered facts, a change in 

controlling law, or clear error by the Court), SHIP withdrew its request.  While this Court 

granted SHIP leave to make a motion to amend, presumably to add new claims of which it was 

previously unaware, SHIP was not granted leave to use that motion as a vehicle to seek 

reconsideration of the rulings dismissing with prejudice SHIP’s civil conspiracy and fraudulent 

inducement claims.  However, that is exactly what SHIP did when it filed what obviously 

appears to be its previously prepared motion for reconsideration, seeking the same relief set forth 

in SHIP’s email to Defendants.   

That this is a disguised motion for reconsideration is further evident from the fact that 

SHIP spends a significant portion of its brief arguing that the Court erred in dismissing with 

prejudice SHIP’s civil conspiracy claim and seeking to distinguish the case law upon which this 

Court relied (see Doc. 79 at 5-8).  Moreover, SHIP’s proposal to add new claims for aiding and 

abetting breach of fiduciary duty and fraud simply represents a further attempt by SHIP to 

circumvent this Court’s dismissal with prejudice of its civil conspiracy claim as these “new” 

claims are duplicative of its conspiracy claim. 
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SHIP also improperly asks this Court to reconsider its dismissal with prejudice of SHIP’s 

fraudulent inducement claim against Mr. Narain.  Although SHIP’s initial complaint contained 

multiple allegations relating to a $50 million non-IMA investment (Doc. 1 at ¶¶ 24, 129, 186-

87), SHIP concedes it never pled any fraudulent inducement claim concerning this investment 

(Doc. 79 at 3).  Not only is there no basis to permit such an amendment at this late stage, 

particularly when the facts relating to such claim have always been within SHIP’s knowledge, 

but SHIP has no good-faith basis to assert such a claim against Mr. Narain or any other 

Defendant.  Indeed, despite SHIP’s claim that it was fraudulently induced to make this 

investment, contemporaneous documents sent by its most senior officers reveal the exact 

opposite.   

Third, even under FRCP 15’s standard for amending pleadings, SHIP’s motion should be 

denied because it is not brought in good faith and SHIP unduly delayed in seeking leave to 

amend.  Furthermore, granting SHIP leave to amend at this late date would result in significant 

prejudice to Defendants.  Indeed, SHIP deliberately waited to file its instant motion until there 

was only 2½ months left before the close of discovery.  In addition, the same day SHIP filed its 

instant motion to amend, it also filed a First Amended Complaint containing an additional 26 

pages and 65 paragraphs of new allegations that are clearly designed to support the causes of 

action that SHIP is now seeking leave to add in its proposed Second Amended Complaint.  (See 

Eilbaum Ex. 2.)  It appears that SHIP set forth all of the “factual allegations” in its First 

Amended Complaint so that it could misleadingly argue to this Court in its instant motion to 

further amend that “SHIP’s proposed amendments [in its Second Amended Complaint] will have 

no impact whatsoever on the scope of discovery, as they merely incorporate additional claims for 

relief and make no changes to the underlying allegations.”  (Doc. 79 at 9.)  SHIP’s subterfuge 
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aside, there is simply insufficient time remaining to (a) serve new discovery requests directed at 

the new allegations supporting the new causes of action in SHIP’s proposed Second Amended 

Complaint prior to the December 31, 2018 deadline to serve initial expert reports, or (b) prepare 

for and complete all depositions by February 14, 2019, which SHIP indicated at the initial 

conference would likely exceed 20 depositions by SHIP alone. 

ARGUMENT 

I. SHIP’S MOTION SHOULD BE DENIED FOR FAILURE TO 
ALLEGE GOOD CAUSE TO MODIFY THE COURT’S  
CIVIL CASE MANAGEMENT PLAN PUSURANT TO FRCP 16 

It is well settled in the Second Circuit that where there is a court-ordered deadline for 

amending pleadings, the movant must satisfy the “good cause” requirement in FRCP 16(b)(4) 

before proceeding to address the adequacy of a motion to amend under FRCP 15(a).  See FRCP 

16(b)(4) (“A schedule may be modified only for good cause and with the judge’s consent.”); 

Gullo v. City of New York, 540 F. App’x 45, 46-47 (2d Cir. 2013) (affirming denial of motion 

for leave to amend after court-ordered deadline for amending pleadings had passed); Parker v. 

Columbia Pictures Indus., 204 F.3d 326, 340 (2d Cir. 2000) (same); Tardif v. City of New York, 

2016 WL 2343861, at *4-5 (S.D.N.Y. May 3, 2016) (same); Compania Embotelladora Del 

Pacifico, S.A. v. Pepsi Cola Co., 607 F. Supp. 2d 600, 602 (S.D.N.Y. 2009) (Rakoff, J.) (same).   

A moving party does not establish good cause simply by arguing the alleged lack of any 

prejudice to the non-moving party.  See Gullo, 540 F. App’x at 47.  Indeed, “courts typically 

consider prejudice to the non-moving party only after deciding whether the moving party has 

shown good cause for his or her delay.”  Tardif, 2016 WL 2343861, at *6 (emphasis in 

original).  Rather, to establish good cause, a party must typically demonstrate that the facts 

necessary to amend were unknown prior to the deadline to amend the pleadings.  See Parker, 

204 F.3d at 340-41; Tardif, 2016 WL 2343861, at *4 (“[A] party lacks good cause ‘when the 
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proposed amendment rests on information that the party knew, or should have known in 

advance of the deadline.’”).  In fact, this Court has not been hesitant to deny a motion for leave 

to amend under FRCP 16(b)(4) where the moving party failed to offer any explanation for its 

delay in seeking to assert new claims and the facts at issue were known or should have been 

known before the action was filed.  See, e.g., Pepsi Cola Co., 607 F. Supp. 2d at 602. 

Here, SHIP filed its initial complaint on July 24, 2018 (Doc. 1), giving it until August 

14, 2018 to file an amended complaint as of right under FRCP 15(a)(1)(A).  On September 7, 

2018, this Court approved a Civil Case Management Plan pursuant to FRCP 16 and 26 that 

extended SHIP’s deadline to file an amended complaint as of right until October 12, 2018 (Doc. 

55 at  ¶ C) – providing SHIP with an additional two months beyond the initial deadline.  Yet, at 

no time during that period did SHIP file an amended pleading.  Nor has SHIP provided any 

explanation whatsoever for this failure.  Indeed, it has none, as SHIP nowhere contends that it 

was unaware of all relevant facts in advance of this deadline.  Such unjustified failure to timely 

seek leave to amend mandates a denial of SHIP’s instant motion. 

II. THE COURT SHOULD DENY SHIP’S MOTION BECAUSE IT 
IS JUST A DISGUISED MOTION FOR RECONSIDERATION 

It is black-letter law that a motion for leave to amend is not intended to be a vehicle for 

reinstating claims that a court, like here, has dismissed with prejudice.  See, e.g., Nungesser v. 

Columbia Univ., 244 F. Supp. 3d 345, 376–77 (S.D.N.Y. 2017) (“The Court has previously 

dismissed [Plaintiff’s] claim . . . with prejudice.  Because [Plaintiff] did not have leave to replead 

this claim, the Court will not consider it again.”); Ferring B.V. v. Allergan, Inc., 4 F. Supp. 3d 

612, 621 (S.D.N.Y. 2014) (denying leave to file an amended complaint as to claims that had 
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previously been dismissed with prejudice).2  And yet, SHIP is seeking to add back a number of 

causes of action that this Court already dismissed with prejudice. 

A. The Court Should Deny SHIP’s Motion To Add Back 
The Same Civil Conspiracy Claim That Was Dismissed With Prejudice 

While styled as a motion for leave to amend, SHIP in reality is asking this Court to 

reconsider its dismissal with prejudice of SHIP’s civil conspiracy claim.  In fact, to support the 

requested relief, SHIP cites the same inapposite case it cited in its opposition to Defendants’ 

motion to dismiss that civil conspiracy claim (compare Doc. 66 at 21-22 with Doc. 79 at 5-7), 

and the balance of its argument is spent attempting to distinguish case law cited by this Court 

dismissing that cause of action with prejudice (compare Doc. 72 at 30-31 with Doc. 79 at 7-8).  

Having withdrawn its motion for reconsideration, SHIP should not be permitted to request 

identical relief under the guise of a motion for leave to amend. 

In any event, SHIP fails to meet the strict standard for granting a motion for 

reconsideration, i.e., an intervening change in controlling law, availability of new evidence, or 

clear error.  Shrader v. CSX Transp., Inc., 70 F.3d 255, 257 (2d Cir. 1995); Henderson v. 

Metro. Bank & Tr. Co., 502 F. Supp. 2d 372, 376 (S.D.N.Y. 2007).  SHIP fails to allege – much 

                                                 
2 Accord Dillon v. Belt, 193 F.3d 519 (5th Cir. 1999) (affirming denial of leave to amend 
complaint on the ground that the plaintiff “was precluded . . . from asserting claims against 
[particular defendants] because his claims against those defendants had previously been 
dismissed with prejudice”); Blick v. Shapiro & Brown, LLP, 2017 WL 58864, at *4 (W.D. Va. 
Jan. 5, 2017) (explaining that where the plaintiff “has reasserted the same claim that was 
dismissed . . . a motion to amend the complaint to reassert those same claims would be barred by 
the law of the case doctrine and futile under Rule 15”); Wann v. St. Francois County, Missouri, 
2016 WL 3350360, at *1 (E.D. Mo. June 16, 2016) (“Plaintiff’s recitation of additional facts 
does not resurrect claims that were previously dismissed on their merits for failure to state a 
claim.”), aff’d, 698 F. App’x 857 (8th Cir. 2017); Smith v. Nat’l City Mortg., 2011 WL 1833009, 
at *4 (E.D. Cal. May 12, 2011) (“Because the Court already dismissed this claim with prejudice, 
this claim cannot, as a matter of law, be pled again.”); In re Ford Motor Co. Speed Control 
Deactivation Switch Prod. Liab. Litig., 2008 WL 11366286, at *2 (E.D. Mich. Mar. 24, 2008) 
(“The Court will not permit amendment to revive claims already dismissed with prejudice.”). 
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less prove – any such factors.  Instead, SHIP seeks to re-litigate the same issue this Court 

decided against it, namely that no civil conspiracy claim can be stated where SHIP has alleged 

that all Defendants are primary violators of the tort claims asserted in its complaint (Doc. 72 at 

30-31).  See also Gray & Assocs., LLC v. Speltz & Weis LLC, 2009 WL 416138, at *17 (Sup. 

Ct. N.Y. County Feb. 2, 2009) (dismissing conspiracy claim as “merely repetitive” of alleged 

underlying torts).  And, it is well settled that a motion for reconsideration “is not a vehicle for 

relitigating old issues, presenting the case under new theories, securing a rehearing on the 

merits, or otherwise taking a ‘second bite at the apple.’”  Analytical Surveys, Inc. v. Tonga 

Partners, L.P., 684 F.3d 36, 52 (2d Cir. 2012) (citation omitted).  

B. The Court Should Deny SHIP’s Motion To Add 
Aiding And Abetting Claims That Are Duplicative Of The 
Civil Conspiracy Claim That Was Dismissed With Prejudice 

In a further effort to evade this Court’s dismissal with prejudice of its civil conspiracy 

claim, SHIP seeks to add duplicative aiding and abetting claims.  Both causes of action (civil 

conspiracy and aiding and abetting) seek to hold defendants secondarily liable for primary torts 

committed by other defendants, and are therefore duplicative of each other.  See Briarpatch 

Ltd. LP v. Phoenix Pictures, Inc., 312 F. App’x 433, 434 (2d Cir. 2009) (noting that a claim for 

conspiracy to breach fiduciary duty is duplicative of an aiding and abetting claim); In re Allou 

Distribs, Inc., 446 B.R. 32, 60-61 (E.D.N.Y. Bankr. 2011) (collecting cases for the proposition 

that conspiracy and aiding and abetting claims are duplicative of each other); Fox Paine & Co. 

v. Houston Cas. Co., 153 A.D.3d 678, 680 (2d Dep’t 2017) (denying motion to add civil 

conspiracy claim because it was duplicative of a claim for aiding and abetting fraud); Kew 

Gardens Hills Apt. Owners, Inc. v. Horing Welikson & Rosen, P.C., 35 A.D.3d 383, 386 (2d 

Dep’t 2006) (holding that a civil conspiracy claim is duplicative of a claim for aiding and 

abetting a breach of fiduciary duty claim).   
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Accordingly, having previously dismissed SHIP’s civil conspiracy claim with prejudice, 

the Court should not allow SHIP to circumvent that ruling by granting leave to assert 

duplicative aiding and abetting claims.  Accord Hayes v. Whitman, 264 F.3d 1017, 1027 (10th 

Cir. 2001) (upholding denial of leave to amend after adverse ruling and explaining “we do not 

favor permitting a party to attempt to salvage a lost case by untimely suggestion of new theories 

of recovery” (citation omitted)). 

C. The Court Should Deny SHIP’s Motion To Add Back The Fraudulent 
Inducement Claim Against Mr. Narain That Was Dismissed With Prejudice 

SHIP also improperly asks this Court to reconsider its Order dismissing with prejudice 

SHIP’s fraudulent inducement claim against Mr. Narain so that SHIP can allege that Mr. Narain 

fraudulently induced SHIP to make a $50 million non-IMA investment.3  Yet, again, SHIP 

asserts no ground for this Court to reconsider its prior ruling.  Indeed, SHIP fails to identify any 

clear error by this Court or any controlling law that it overlooked in rendering its Order.  

Moreover, while SHIP’s initial complaint contained multiple allegations relating to this $50 

million non-IMA investment (Doc. 1 at ¶¶ 24, 129, 186-87), SHIP concedes that it never pled 

any fraudulent inducement claim relating thereto (Doc. 79 at 3).  There is simply no basis to 

permit such an amendment at this late stage, particularly when the facts relating to such claim 

have always been within SHIP’s knowledge. 

                                                 
3 SHIP’s instant motion seeks leave to amend its First Amended Complaint to assert a claim for 
fraudulent inducement against Mr. Narain based on the $50 million non-IMA investment.  
However, SHIP fails to mention that its First Amended Complaint has, without permission from 
this Court, amended its fraudulent inducement claim against all Defendants (other than Mr. 
Narain) based on this $50 million non-IMA investment.  Defendants reserve the right to move to 
dismiss or strike this claim on the ground that, among other things, the Court’s Order did not 
grant SHIP leave to amend or add new fraudulent inducement claims against any Defendant. 
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In addition, SHIP has no good-faith basis to assert such a claim against Mr. Narain or any 

other Defendant.  Indeed, a number of documents and communications, including ones SHIP 

itself references in its First Amended Complaint (Doc. 75) completely undermine any suggestion 

that SHIP was somehow fraudulently induced to enter into the $50 million non-IMA investment 

relating to Agera: 

 On June 7, 2016, SHIP’s CFO, Paul Lorentz, emailed SHIP’s CEO, Brian 
Wegner, and a Member of SHIP’s Board of Trustees, Thomas Hampton, 
describing the “exhaustive due diligence” SHIP conducted concerning the $50 
million investment, including SHIP’s “engage[ment of] Drinker Biddle to 
review the investment agreements” and to help SHIP “become comfortable 
that this is a sound investment for SHIP.”  (Eilbaum Decl. Ex. 3.)  

 Messrs. Lorentz and Wegner and SHIP’s counsel were expressly told that the 
entities on the seller’s side of the transaction were Platinum-related parties; 
that the very purpose of the transaction was for Platinum to exit Agera; and 
that Platinum “very much need[ed]” the funds from the sale.  (Id. Ex. 4.)  
Indeed, it was Mr. Lorentz who identified the Platinum parties for Drinker 
Biddle in the June 1, 2016 email chain cited by SHIP in the First Amended 
Complaint.  (See Doc. 75 at ¶ 239.)  

 Moreover, the “series of unconventional and complex transactions” that SHIP 
claims “were designed to avoid detection of the scheme” to allow Platinum to 
exit Agera were spelled out for SHIP and its lawyers in detail in the 
transaction documents attached to a June 9, 2016 email sent to Messrs. 
Wegner and Lorentz and Drinker Biddle, as well as to multiple Platinum 
individuals at “platinumlp.com” email addresses.  (Compare documents in 
Eilbaum Decl. Ex. 5 with Doc. 75 at ¶ 243.) 

In short, SHIP had complete transparency into this transaction when it elected not to 

assert a fraudulent inducement claim in its initial complaint against Mr. Narain (or anyone else).  

Thus, there is no basis for this Court to reconsider its Order and permit SHIP to plead such a 

claim at this late juncture. 
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III. SHIP’S MOTION FOR LEAVE TO AMEND SHOULD BE 
DENIED BECAUSE IT IS UNTIMELY, WILL PREJUDICE 
DEFENDANTS, AND IS BEING PURSUED IN BAD FAITH 

Even if SHIP’s request was a proper motion for leave to amend (which it is not), it 

should still be denied.  Under black-letter law, this Court has discretion to deny a motion for 

leave to amend under FRCP 15(a)(2) on the grounds of undue delay, prejudice, bad faith, or 

futility.  Morency v. NYU Hosps. Ctr., 728 F. App’x 75, 76 (2d Cir. 2018); John Hancock Mut. 

Life Ins. Co. v. Amerford Int’l Corp., 22 F.3d 458, 462 (2d Cir. 1994); Lee v. Regal Cruises, 

Ltd., 916 F. Supp. 300, 303 (S.D.N.Y. 1996), aff’d, 116 F.3d 465 (2d Cir. 1997).  All of these 

grounds are satisfied here. 

First, for the reasons discussed in Point I above, SHIP unduly delayed in seeking leave 

to amend until well after the court-ordered deadline to amend had elapsed.  As further discussed 

above, SHIP has offered no excuse for this delay – because it has none, as SHIP was aware of 

all relevant facts well in advance of this deadline.  

Second, the prejudice to Defendants that would result from granting SHIP leave to amend 

also militates in favor of denying SHIP’s motion.  Under the Court’s Civil Case Management 

Order, the Parties were afforded until March 7, 2019 to complete discovery – 7½ months from 

the date SHIP filed its initial complaint on July 24, 2018 (Doc. 55 at ¶ D(6)).  Without even the 

pretense of any justification, SHIP waited to file its instant motion for leave to amend until 

December 14, 2018, leaving only approximately 2½ months (inclusive of the holidays) to 

complete all discovery.   

Moreover, while SHIP claims that its proposed Second Amended Complaint does not 

allege any additional facts (Doc. 79 at 9), this is only true because SHIP’s First Amended 

Complaint – filed the same day as its instant motion to amend – contains an additional 26 pages 

and 65 paragraphs of new allegations that are clearly designed to support the causes of action 
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that SHIP is only seeking leave to add in its proposed Second Amended Complaint.  For 

example, new paragraphs 231-242, 250-252, and 256-258 of SHIP’s First Amended Complaint 

provide the purported “factual allegations” that SHIP contends supports the new fraudulent 

inducement cause of action that SHIP seeks to add against Mr. Narain in its proposed Second 

Amended Complaint.   

If SHIP’s motion to amend were granted, there would be no time for Defendants to 

review SHIP’s new allegations and (a) serve new discovery requests directed at those allegations 

prior to the December 31, 2019 deadline to serve initial expert reports, or (b) prepare for and 

complete all depositions by February 14, 2019, which SHIP indicated at the initial conference 

would likely exceed 20 by SHIP alone.  Given SHIP’s utter lack of excuse for failing to add any 

of these new claims in a timely manner, it is patently unfair to Defendants to introduce these 

claims at this late date and thereby prejudice Defendants’ ability to obtain and review the 

discovery necessary to properly mount a defense against such claims. 

Third, for the reasons discussed in Point II(C) above, it appears that SHIP has not acted in 

good faith in seeking leave to amend, which factor also weighs in favor of denying SHIP’s 

motion.  See, e.g., In re GPC Biotech AG Sec. Litig., 2009 WL 5125130, at *4 (S.D.N.Y. Dec. 

29, 2009) (denying leave to amend where the “record [wa]s clear that plaintiffs knew or should 

have known, well before the completion of briefing on the motion to dismiss, that their critical 

allegations were false”). 

CONCLUSION 

For all the foregoing reasons, SHIP’s motion should be denied in its entirety. 
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Dated: December 21, 2018 

Respectfully submitted, 

John E. Jureller, Jr. 
Klestadt Winters Jureller Southard 4 
Stevens LLP 
200 West 41st Street, 17th Floor 
New York, NY 10036 
(212) 972-3000 

Attorneys for Beechwood Re (in Official 
Liquidation) s/h/a Beechwood Re Ltd 

/s/ Mark D. Harris 
Mark D. Harris 
Steven H. Holinstat 
Edward J. Canter 
Stacey P. Eilbaum 
Proskauer Rose LLP 
Eleven Times Square 
New York, NY 10036-8299 
(212) 969-3000 

Attorneys for B Asset Manager, L. P. , 
Beechwood Bermuda International Ltd. , 
Beechwood Re Investments, LLC, Mark 
Feuer, Scott Taylor, and Dhruv Narain 
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Michael S. Sommer, Esq. 
Morris J. Fodeman, Esq. 
Jae Young Jeong, Esq. 
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Eli Bard Richlin, Esq. 
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John Jureller, Jr., Esq. 
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