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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------------------------------X 
IN RE PLATINIUM-BEECHWOOD LITIGATION              1:18-cv-6658 (JSR) 
 
-------------------------------------------------------------X 
MARTIN TROTT and CHRISTOPHER SMITH, 
as Joint Official Liquidators and Foreign 
Representatives of PLATINIUM PARTNERS 
VA;LUE ARBITRAGE FUND L.P. (in  
OFFICIAL LIQUIDATION), et anno    REPLY 
        MEMORANDUM OF LAW 
    Plaintiffs,   IN SUPPORT OF  
        BERNARD FUCHS MOTION 
  - against -     FOR SUMMARY JUDGEMENT 
        Civil Action No. 
PLATINIUM MANAGEMENT (NY) LLC,   1:18-cv-10936 (JSR) 
et al. 
    
    Defendants 
-----------------------------------------------------------X 

This memorandum of law is submitted in reply to the plaintiff’s opposition to defendant 

Bernard Fuchs’ motion for summary judgment dismissing the complaint against him. 

The plaintiff has admitted that Defendant Bernard Fuchs (Fuchs) had no position with the 

plaintiff.  He was not an officer or on the risk and valuation committees.  He had no connection 

with Beechwood. He has no offices at Platinum but just wandered the halls for a few hours 

several times a week. He was a large investor in PPVA and PPCO.  Fuchs Reply Aff., para. 1. 

Only relatively recently was he given a membership interest and that was probably just to 

prevent him from asking for redemptions.  He never received a partnership distribution.  The 

plaintiff has not met its burden of proving fraud by clear and convincing evidence which requires 

a high degree of proof.  Abrahami v. U.P.C. Construction Co., Inc., 224 A.D.2nd 231, 233 (1st 

Dep’t 1996); Century Pacific, Inc. v. Hilton Hotels Corp., 528 F.Supp.2nd 206, 219 (S.D.N.Y. 

2007). 
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POINT I 

THE PLAINTIFF HAS NOT MET ITS BURDEN THAT 
FUCHS OWED A FIDUCIARY DUTY 

 
Despite the plaintiff’s allegations, there is no proof that Fuchs attended monthly meetings 

or had access to insider information.  He was present when Bodner stated at dinner that PPVA’s 

assets were overvalued but Fuchs did not believe him.  He did discuss PPVA with investors and 

gave them his true opinion that they should not be concerned.  This was based on the reassurances 

he received from Nordlicht.  This is not enough to establish a fiduciary relationship under New 

York law in the absence of additional factors. Mueller v. Michael Jansen Gallery Pte, Ltd., 225 

F.Supp.3rd 201,205 (S.D.N.Y. 2016).  Advice alone is not enough.  Id. 

Although a fiduciary duty is founded upon the trust or confidence a person has in another’s 

integrity and fidelity, it is not a one way street.  The trust and confidence must be accepted as well. 

Lynch v. National Prescription Administrators, Inc., 2019 WL 761194 at *6 (S.D.N.Y. Jan. 31, 

2019). It cannot be imposed unilaterally. PetEdge, Inc. v. Garg, 234 F.Supp.3rd 477, 499 (S.D.N.Y. 

2017). Here, Fuchs never accepted such a position.  He always presented himself as merely a large 

investor in the funds and wanted others to take advantage of the opportunities he took. When he 

urged the investors to delay their redemptions, he was also acting only as a cheerleader depending 

on the representations of Nordlicht that everything would be fine.  There is nothing on the record 

to show that he ever lead the investors to believe that he had special knowledge or gave them any 

reason that they should assume he had special knowledge. He never told them he was a financial 

advisor or broker. 

Even if he is considered a fiduciary, the fact that there were losses following an investment 

decision or that he investment underperformed is not enough to prove damages.  In re JP Morgan 

Chase Bank, N.A. , 122 A.D.3rd 1274, 1277 (4th Dep’t 2014). 
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POINT II 

THE PLAINTIFF HAS NOT MET ITS BURDEN TO PROVE FRAUD 

 There is no  proof that Fuchs ever made oral or written representations concerning the 

financial condition of PPVA.  There is no proof that he had anything to do with the production of 

PPVA’s financial statements. He only gave investors his opinion that the funds were good 

investments. He only showed them the financial statements issued by the funds. Although he did 

witness Bodner’s statement regarding the overvaluing of PPVA, he also heard Nordlicht tell 

Bodner he didn’t know what he was talking about and that they were not overvalued.  Fuchs 

decided to believe Nordlicht. He did relay to investors the redemption dates given him by Nordlicht 

which unfortunately turned out not to be true. But there is no evidence that Fuchs knew they were 

false.  

POINT III 
 

THE PLANTIFF HAS NOT MET THE BURDEN THAT FUCHS AIDED AND 
ABETTED A BREACH OF FIDUCARY DUTY OR FRAUD 

 
 A high degree of scienter is necessary to show actual knowledge.  Stating that the defendant 

“know or should have known” of the fraud without sufficient facts is not enough. VFP Investment 

I LLC v. Foot Locker, Inc., 147 A.D.3rd 491, 492-93 (1st Dep’t 2017). The plaintiff must show how 

the defendant came to know that a statement misrepresents the facts.  Northern Valley Partners, 

LLC v. Jenkins, 23 Misc.3rd 1112 (A), 2009 WL 105816 at *5 (Sup. Ct., N.Y. Co., April 14, 2009).  

Merely being a board member, an officer or a member of the LLC does not give rise to a reasonable 

inference that he participated in the fraud or acted in it.  RKA Film Financing, LLC v. Kavanaugh, 

162 A.D.3rd 418, 418-19 (1st Dep’t 2018).  

 There is no evidence that Fuchs knew of any fraud or breach of fiduciary relationship, 

Although Bodner raised the issue of overvalue, Bodner was just one of three principals and 
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Nordlicht claimed he didn’t know what he was talking about.  He believed Nordlicht and continued 

to do so until he gave Fuchs false dates for redemptions. Once he discovered their falseness, he 

refused to lie to the investors anymore and insisted that any new dates were to be delivered by 

Nordlicht personally. 

POINT IV 

THE PLAINTIFF HAS NOT MET ITS BURDEN  
TO PROVE CONSTRUCTIVE FRAUD 

 
 As stated in the previous points, the plaintiff has failed to meet its burden that Fuchs 

breached a fiduciary duty or committed fraud.  Therefore a claim for constructive fraud cannot 

stand. Brown v. Lockwood, 76 A.D.2nd 721, 730-31 (2nd Dep’t 1980). 

POINT V 

THERE IS NO CAUSE OF ACTION FOR CIVIL CONSPIRACY 

 As stated in the moving memorandum of law, there is no independent cause of action for 

civil conspiracy and it is just a repeat of its other counts. This count has to be dismissed. In re 

Platinum-Beechwood Litigation, 2019 WL 2569653 at *10 (S.D.N.Y. June 21, 2019). 

CONCLUSION 

THE MOTION SHOULD BE GRANTED AND THE COMPLAINT DISMISSED 

Dated:  March 16, 2020        

Novak, Juhase & Stern 

       By: s/ Kim Steven Juhase 
               Kim Steven Juhase 
               E-mail :  Kimjuhase@cs.com 
               200 Sheffield Street, Suite 205 
               Mountainside, NJ 07092 
               Tele :  908-233-0045 
               Fax :   908-233-0113 
               Attorneys for Defendant Bernard Fuchs 
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